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 Eligibility for Fees 

EPA first argues that Tribal Petitioners are not entitled to fees at all.  It 

claims that the Tribes were petitioners only with respect to “an ancillary 

reconsideration proceeding” and were “merely intervenors” with respect to the 

challenges to EPA’s Section 112 Rule that ultimately proved dispositive.  EPA Br. 

at 2, 5.  The distinction is both incorrect and irrelevant.  The validity of the 

Reconsideration Rule depended entirely on the substantive validity of the Section 

112 Rule.  Thus, Tribal Petitioners directed their challenge, both as intervenors and 

as petitioners, to the Section 112 Rule, as EPA well understood.1  Indeed, this 

Court vacated the Section 112 Rule as the relief in the various consolidated cases, 

including the case (06-1220) in which the Tribes appeared as Petitioners.   

Moreover, in this Circuit, intervenors enjoy equal footing with original 

parties.  U.S. v. Philip Morris USA, Inc., 566 F.3d 1095, 1146 (D.C. Cir. 2009).  

EPA characterizes Tribal Petitioners as intervenors in an attempt to invoke Circuit 

case law holding certain intervenors to a higher standard of eligibility for fees.  See 

EPA Br. at 5-8 (citing Donnell v. U.S., 682 F.2d 240 (D.C. Cir. 1982) and Alabama 

Power Co. v. Gorsuch, 672 F.2d 1 (D.C. Cir. 1982)).  However, those cases address 

                                                 
1 See EPA’s Nov. 15, 2007 Letter to Court at 1-3 (“challenges to the Section 112(n) 
Rule” include “treaty issues raised by Tribal Petitioners”); June 30, 2006 EPA 
Motion at ¶ 5 (urging consolidation because “[a]ny petitions challenging the 
[Reconsideration Rule] will involve legal issues substantially related to the . . . 
[challenges to] the underlying rules”).   
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the very different question of “the appropriate standard for awarding attorneys’ fees 

to intervenors who participate on the side of the United States,” Donnell, 682 F.2d 

at 246-48 (emphasis added), a fundamental distinction that EPA nowhere 

acknowledges.  See also Alabama Power, 672 F.2d at 4 (“[w]e view differently” 

fees for work where “[intervenor] and EPA were adversary parties”).   

EPA also relies on the Second Circuit’s decision in Wilder v. Bernstein, 965 

F.2d 1196 (2d Cir. 1992), but that case simply holds that intervenors whose 

interests were “adequately represented” and who “merely duplicate[d]” the work of 

the party on whose side they intervened have not played a significant role entitling 

them to fees.  Id. at 1204-05.  Here, Tribal Petitioners limited their efforts to issues 

on which their interests were not adequately represented (e.g., their treaty rights).  

Where their interests were coextensive with those of other parties, the Tribes 

adopted rather than duplicated their arguments, see, e.g., Tribal Merits Br. at 23; 

Merits Reply at 1-2, and they did so consistent with Circuit policy. 2 

EPA also cites the Fourth Circuit’s decision in Shaw and the Ninth Circuit’s 

decision in Grove, in arguing that “[o]ther Circuits . . . demand that intervenors 

play a ‘significant role in the litigation.’”  EPA Br. at 8.  Neither Shaw nor Grove 

(nor the EPA) addresses what is meant by a “significant role,” but Grove cites 

                                                 
2 See D.C. CIRCUIT HANDBOOK OF PRACTICE AND INTERNAL PROCEDURES, IX § 
A(2) (“The Court has admonished counsel that it looks with extreme disfavor on 
the filing of duplicative briefs . . . .  To avoid repetitious arguments, a party may 
adopt . . . all or any part of the brief of another.”).   
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Seattle Sch. Dist. No. 1 v. Washington, 633 F.2d 1338 (9th Cir. 1980), aff’d, 458 

U.S. 457 (1982), which this Circuit in Donnell, 682 F.2d at 246 n.12, described as a 

“significant” case.  Seattle does address the significant role requirement for 

intervenors, and in a manner fatal to EPA’s position.  There, as here, the district 

court resolved the case on the plaintiffs’ issues without reaching those raised by the 

intervenors.  See 473 F.Supp. 996 (W.D. Wash. 1979).  The Ninth Circuit held that 

the intervenors were nevertheless entitled to fees because: 

Intervenors . . . necessarily devoted substantial time and effort to 
preparation for trial on [their] issues.  This pre-trial preparation was 
essential because it was apparent from the onset of this case that the 
[plaintiffs] would not be in a position to [make intervenors’ arguments 
if their own arguments failed]. . . .  
 
An award of attorney’s fees for time spent on a particular issue is not 
precluded merely because developments in the course of the litigation 
make it unnecessary to consider that specific question. . . .  

 
[In cases] involv[ing] multiple parties and multiple issues[,] [i]t is 
usually impossible to determine in advance of trial which issues will be 
reached or which parties will play pivotal roles in the course of the 
litigation.  To retrospectively deny attorney’s fees because an issue is 
not considered or because a party’s participation proves unnecessary 
would have the effect of discouraging the intervention of what in future 
cases may be essential parties. 
 

633 F.2d at 1349.  Similarly here, the State and Environmental Petitioners had no 

capacity to litigate the Tribal-specific issues had they been reached.  Nor was it 

possible in advance to predict which issues the Court would address.  As in Seattle, 

then, the Tribal Petitioners are entitled to fees for work on their own issues.   
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EPA next characterizes Tribal Petitioners’ arguments as a “claim” under 

Hensley, in order to argue that “the Tribal Movants did not prevail with respect to 

any claim they asserted.”  See EPA Br. at 8-11.  This Court has flatly rejected such 

an approach.  See Am. Petroleum Inst. v. EPA, 72 F.3d 907, 911 (D.C. Cir. 1996) 

(rejecting EPA’s assertion that different arguments constituted “different claims” 

under Hensley and stating that petitioners, who had pressed five arguments, 

“pursued only one claim for relief – the invalidity of the regulation at issue”); 

Kennecott Corp. v. EPA, 804 F.2d 763, 766 (D.C. Cir. 1986).  Here, Tribal 

Petitioners asserted two claims for relief, the invalidity of the Section 112 and 

Section 111 Rules, see Merits Br. at 44 (1)-(2), and obtained the precise relief they 

sought.  That the arguments they briefed in support of such relief were not reached 

is irrelevant given the prohibition against hindsight in fee determinations.  See 

Alabama Power, 672 F.2d at 5 and n.18; Seattle, 633 F.2d at 1349.3    

 Reasonableness of Fee Request 
 

 EPA argues that the fees claimed by the Tribes are unreasonable and accuses 

                                                 
3 It is also flatly incorrect for EPA to state that “Tribal Movants did not raise any 
successful arguments.”  EPA Br. at 5.  The Tribes fully joined the arguments made 
regarding the Delisting Rule, after giving detailed consideration to those arguments 
and coordinating with the State and Environmental Petitioners regarding them, 
Tribal Merits Br. at 23; Merits Reply at 1-2; Kanji Reply Decl. at ¶ 41, and they did 
so consistent with the Circuit policy noted above. Under EPA’s logic, Tribal 
Petitioners would have been eligible for fees had they flouted Circuit policy and 
burdened the Court with duplicative briefing on the delisting issue but are 
categorically ineligible for such fees because they complied with this policy. 
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counsel of engaging in “egregious” and “excessive” billing practices in its efforts 

to engineer a wholesale reduction in the fee award.  EPA’s attacks, however, have 

no basis in the facts or in the law.   

 1. EPA cites two cases as establishing a “‘ballpark’ estimate of the types 

of hours th[is] Court has found to be reasonable.”  EPA Br. at 14 (citing Am. 

Petroleum and Michigan v. EPA, 254 F.3d 1087 (D.C. Cir. 2001)).  Based on those 

purported estimates, EPA argues that the Tribes should have spent no more than 

62.5 hours on their opening brief, 48.7 hours on their reply brief, and 212.35 hours 

(slightly more than five attorney or paralegal work-weeks) in total on this matter, 

which spanned three-and-a-half years.  Id. at 15 (citing EPA Exhibit D); Kanji 

Reply Decl. at ¶ 7.  However, in neither American Petroleum nor Michigan did this 

Court substitute presumptive ranges for case-specific determinations of reasonable 

hours.   In American Petroleum, for example, this Court approved 79 hours for an 

opening brief, but only after first approving approximately 350 hours for work on 

previously filed motions that covered the same ground.  72 F.3d at 915-17.   

 Nor is EPA’s ballpark supported by other cases.  See, e.g., Sierra Club v. 

EPA, 769 F.2d 796, 807 (D.C. Cir. 1985) (approving fees for 800 hours for merits 

work in direct review case); EDF v. EPA, 672 F.2d 42, 50, 59 (D.C. Cir. 1982) 

(approving fees for 825 hours in direct review case, including 226 hours for 

opening brief and 330 hours for reply and oral argument); Wilkett v. ICC, 844 F.2d 
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867, 877 (D.C. Cir. 1988) (290 hours for merits brief “does not strike us as 

unreasonable”). 

 EPA’s ballpark claim is also belied by EPA’s own actions in this case.  EPA 

has settled the fees claim made by the Environmental Petitioners for $400,000, or 

approximately 1,000 hours of compensable work.  Kanji Reply Decl. at ¶ 18.  

While those Petitioners raised critical arguments, EPA has nowhere claimed that 

their arguments were any more involved or important than the treaty rights 

arguments raised by the Tribes.  In fact, the nature of the litigation tasks performed 

by Environmental and Tribal counsel was virtually identical.  Id.  Accordingly, 

either the ballpark posited by the EPA does not exist, or the federal officials who 

approved the environmental settlement have engaged in a giveaway of public 

monies that lacks support in the law.  Presumably the former is the case.  

 2. While EPA now seeks to downplay the litigation burden borne by 

Tribal Petitioners, it described its rules (in its own 175-page brief) as “involv[ing] 

complex scientific and technical issues” arising out of an “unwieldy and science-

driven” statutory scheme.”  EPA Merits Br. at 15-16 (quotations omitted).  Within 

the context of that complex scheme, the Tribes raised issues of fundamental 

significance: they argued that in deciding upon a necessary and appropriate 

approach to regulating mercury emissions, EPA had a trust responsibility to 

consider the Tribes’ treaty fishing rights, as those rights include a right to 

USCA Case #05-1097      Document #1307051      Filed: 05/09/2011      Page 7 of 12

(Page 7 of Total)



 

7 
 

protection of the habitat essential to the fisheries.  Kanji Reply Decl. at ¶¶ 8-10, 14.   

 EPA vigorously contested the Tribes’ arguments, asserting that the “issue of 

habitat protection is very complex, has tremendous potential consequences, and, 

not surprisingly, has resulted in considerable litigation.”  EPA Merits Br. at 98.   

Yet EPA now suggests that Tribal counsel should have been able to master the 

“complex scientific and technical issues” raised by the statutory scheme, and to 

develop and advance the Tribes’ fundamentally important treaty rights and trust 

duty claims, in fewer than eight days for the opening brief and barely more than a 

month total of attorney and paralegal time in a case that spanned more than three 

years.  See EPA Br. at 15 (citing Exhibit D).  That approach cannot be squared with 

sensible litigation practice.   

 3. EPA’s challenges to specific fee items claimed by the Tribes fare no 

better.  For example, EPA characterizes the time devoted to standing issues as 

“patently excessive,” EPA Br. at 14, and to the drafting of the Tribes’ intervention 

papers as indicative of “excessive billing practices,” id. at 16-17.  In addition to the 

use of rhetoric that is disappointing in a federal brief, EPA’s standing and 

intervention attacks share several infirmities.  First, EPA has its math wrong.  In 

both cases, using EPA’s own characterizations of the Tribe’s billing records, EPA 

has inflated the time devoted to the challenged tasks by twenty to thirty percent.  

Kanji Reply Decl. at ¶¶ 19, 31.  While these errors are presumably inadvertent, 
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EPA should not attack the efficiency and integrity of the Tribes’ attorneys based on 

an inaccurate representation of the hours claimed.   

 Second, EPA relies on hindsight, emphasizing that it ultimately did not 

challenge the Tribes’ standing or right to intervene.  EPA Br. at 14, 16-17.  

However, the Tribes’ attorneys did not know what position the EPA would take on 

those issues when briefing them, had every reason to believe that EPA and this 

Court would review them with rigor, and simply could not litigate them in the 

cavalier fashion now advocated by EPA.  Kanji Reply Decl. at ¶¶ 20, 32.  

 Third, by inflating the hours billed by Tribal counsel and then castigating 

that expenditure of time, EPA seeks to create the impression that the Tribe’s law 

firm is at best highly inefficient and at worst one that churns hours and engages in 

unethical billing practices.  EPA, however, provides no support for its accusations.  

That the time spent on the challenged tasks was necessary is detailed in the Kanji, 

Albright and Sledd Declarations and in Reply Exhibit A, a chart that responds 

point by point to EPA’s concerns.  That the law firm in question takes its ethical 

obligations, including those having to do with billing, very seriously and has every 

incentive to work as efficiently as possible on its cases, including this one, is also 

explained in those Declarations and is further substantiated by the fact that in the 

exercise of its billing judgment, the firm has reduced its claimed hours in this 

matter by one-third.  Kanji Decl. at ¶ 7. 
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 4. EPA accuses the Tribe’s firm of “inefficient staffing practices” in 

“[h]aving seven experienced attorneys learn the issues in the case.”  EPA Br. at 15-

16.  In fact, one partner and one associate performed the primary litigation duties 

for the Tribes, which is standard on a matter of this size.  Kanji Reply Decl. at ¶ 22.  

Other attorneys were used on a limited basis to fulfill specific tasks where either 

their prior experience or their lower billing rates meant that they would be able to 

add value and perform those tasks in a cost-efficient manner.  Id. at ¶¶ 21-29.  The 

firm, moreover, has taken great pains not to bill for duplicative time spent by these 

attorneys in “learn[ing] the issues in the case.”  Id. at ¶¶ 24-25; Kanji Decl. at ¶¶ 5, 

8.  See also Johnson v. Univ. Coll. of Univ. of Alabama in Birmingham, 706 F.2d 

1205, 1208 (11th Cir. 1983) (“The use in involved litigation of a team of attorneys 

who divide up the work is common today . . . . [A] reduction [in fees] is warranted 

only if the attorneys are unreasonably doing the same work.”). 

 5. EPA claims that the Tribes have billed hundreds of hours on “various 

and sundry” or “ancillary” tasks that are not directly tied to the briefing in this case 

and are therefore non-compensable.  EPA Br. at 13, 20.  Examples of “ancillary” 

tasks for which the Tribes have claimed fees include the motion to expedite the 

mandate, the oppositions to EPA’s petition for writ of certiorari and petition for 

rehearing en banc, and work on the attorneys’ fees motion.  See, e.g., Reply Exhibit 

A (entries 2/8/08 thru 1/27/11).  These litigation tasks are clearly compensable, and 
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EPA cannot alter this fact through its dismissive characterizations.4   

 6. EPA challenges Tribal Petitioners’ billing entries as impermissibly 

vague.  EPA Br. at 18-20.  Reply Exhibit A details the Tribes’ responses to EPA’s 

attacks.  In short, EPA relies on a standard of vagueness not recognized by this or 

any other federal court.  See Hensley, 461 U.S. at 436 n.12 (attorney “not required 

to record in great detail how each minute of his time was expended [but] should 

identify the general subject matter of his time expenditures”); Nat’l Ass’n of 

Concerned Veterans v. Sec’y of Defense, 675 F.2d 1319, 1338 (Tamm, J., 

concurring) (“Neither broadly based, ill-aimed attacks, nor nit-picking claims by 

the Government should be countenanced.”).  Reply Exhibit A and the attached 

Declarations also address EPA’s other ill-founded attacks on the Tribes’ fee 

submission.  

 

                                                 
4 EPA also argues that Tribal Petitioners are not entitled to fees for administrative  
proceedings.  EPA Br. at 16 (citing Michigan, 254 F.3d at 1091).  However, unlike 
in Michigan, the litigation here had commenced and had been stayed on motion of 
EPA while it conducted the administrative proceedings in question because those 
proceedings would directly affect the litigation.  See Sullivan v. Hudson, 490 U.S. 
877, 892 (1989) (“administrative proceedings may be so intimately connected with 
judicial proceedings as to be considered part of [the latter] for purposes of a fee 
award.  This is particularly so . . . where 'a suit [has been] brought in a court,' and . 
. . remains pending and depends for its resolution upon the outcome of the 
administrative proceedings.”); Pennsylvania v. Delaware Valley Citizens’ Council 
for Clean Air, 478 U.S. 546, 560 and n.5 (1986) (approving fees for administrative 
proceedings related to “connected court action”). 
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Dated: May 9, 2011     Respectfully Submitted,  

       /s/ Riyaz A. Kanji 
                               Riyaz A. Kanji 

                                                                       David A. Giampetroni 
KANJI & KATZEN, PLLC 
303 Detroit Street, Suite 400 

                                                                       Ann Arbor, Michigan 48104 
                                                                       Ph:    734-769-5400 
                                                                       Fax:  734-769-2701  
       rkanji@kanjikatzen.com 
       dgiampetroni@kanjikatzen.com 
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REPLY EXHIBIT A 
 

to 
 

Tribal Petitioners’ Reply Brief on Motion for Costs of Litigation Including Attorney Fees 
 

New Jersey v. EPA, Case No. 05-1097 (and consolidated cases) 
United States Court of Appeals for the D.C. Circuit 
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REPLY EXHIBIT A 
 

Responses to EPA’s Concerns 
 

Tribal Petitioners’ Motion for Costs of Litigation Including Attorney Fees 
State of New Jersey v. EPA, Case No. 05-1097 (and consolidated cases),  

U.S. Court of Appeals for the D.C. Circuit. 
 
 
 
Note:  This chart does not include responses to EPA Concerns regarding work conducted while “Not yet a  

petitioner.”  Tribal Petitioners’ eligibility for fees for work done as intervenors is fully addressed in Section I 
of the Tribal Petitioners’ Reply Brief. 

 
 

 

DATE ATTY TASK HOURS

 
EPA CONCERNS 

 
TRIBAL PETITIONERS’ 
RESPONSES 

7/6/2005 RK 

Telephone conference 
with state atty Chris 
Ball and tribal atty Bill 
Brooks re case issues 
and follow-up emails 1

Not yet a petitioner, vague 
(What issues were 
discussed?) 

Not vague.  “[C]ase 
issues” is sufficient to 
describe matters 
discussed among 
cooperating attorneys 
in very first 
communication in case; 
and no obligation to 
disclose privileged 
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information.  General 
subject matter 
described in Kanji 
Reply Decl. at ¶¶12-13.  

7/11/2005 CF 

Review and summarize 
GAO report on 
mercury; search news 
articles 1.75

Not yet a petitioner, vague, 
and apparently not litigation 
related 

Clearly related to 
litigation.  “GAO 
report on mercury” 
refers to U.S. 
Government 
Accountability Office, 
Report to 
Congressional 
Requesters, 
Observations on EPA’s 
Cost-Benefit Analysis 
of Its Mercury Control 
Options, GAO-05-252 
(February 2005).  
“[N]ews articles” refers 
to news articles 
describing concerns 
with the EPA Mercury 
Rules.  See also Kanji 
Reply Decl. at ¶ 40. 

7/12/2005 CF 

Review IG report on 
mercury rule; research 
scientific studies on 
mercury effects; create 4.25

Not yet a petitioner, vague 
(What was the purpose of 
the review?) 

“IG report on mercury 
rule” refers to U.S. 
EPA, Office of 
Inspector General, 
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mercury binder; search 
news articles 

Additional Analyses of 
Mercury Emissions 
Needed Before EPA 
Finalizes Rules for 
Coal-Fired Electric 
Utilities (Feb. 3, 2005). 
The purpose of 
reviewing a report by 
EPA’s own Inspector 
General critical of EPA 
on precise subject 
matter of litigation is 
clear: to gain additional 
knowledge of the 
infirmities of EPA’s 
actions under attack.  
See also Kanji Reply 
Decl. at ¶ 40. 

7/13/2005 CF 

Research & review 
mercury reports and 
news articles 2

Not yet a petitioner, vague Refers to reports 
discussed in Tribal 
Petitioners’ merits 
brief.  See, e.g., Brief 
of Tribal Petitioners at 
6, 14, 21.  See also 
Kanji Reply Decl. at ¶ 
40. 

7/15/2005 CF 
Review mercury reports 
and news articles; 3.5

Not yet a petitioner, vague Same.  And reference 
to maintenance of 
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update binders “binders” by paralegal 
at dawn of document-
intensive case is not 
vague. 

7/18/2005 RK 

Review of mercury 
reports and record 
materials 5.75

Not yet a petitioner, vague See Kanji Reply Decl. 
at ¶ 40. 

7/19/2005 RK 

Review of D.C. Circuit 
rules re Intervenor and 
amicus briefs; review of 
mercury docs and 
articles 8

Not yet a petitioner, vague See Kanji Reply Decl. 
at ¶ 40. 

 CF 

Research relevant 
mercury articles and 
administrative reports; 
search news articles 1

Not yet a petitioner, vague See Kanji Reply Decl. 
at ¶ 40. 

7/20/2005 RK 

Review of relevant 
mercury articles and 
submissions on 
administrative docket 7.5

Not yet a petitioner, vague 
(Which articles? For what 
purpose?) 

See Kanji Reply Decl. 
at ¶ 40. 

7/21/2005 CF 

Research EPA dockets; 
search mercury news 
articles 4.75

Not yet a petitioner, vague See Kanji Reply Decl. 
at ¶ 40. 

7/22/2005 RK Review case materials 8

Not yet a petitioner, vague 
(Which materials? For what 
purpose?) 

Typographical error in 
entry.  Meant to state: 
“Review case law 
materials.”  Refers to 
case law re 
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habitat/environmental 
protection component 
of treaty fishing rights.  
See Kanji Reply Decl. 
at ¶ 40. 

7/25/2005 RK 

Review of key strategy 
issues and mercury 
materials 8

Not yet a petitioner, vague See Kanji Reply Decl. 
at ¶ 40. 

 CF 

Review of news articles; 
create EPA docket 
binder 1.75

Not yet a petitioner See Kanji Reply Decl. 
at ¶ 40. 

7/26/2005 RK 
Review of mercury 
documents from docket 4

Not yet a petitioner, vague See Kanji Reply Decl. 
at ¶ 40. 

 CF 

Research PACER 
dockets; read EPA 
documents;  research 
news articles 3

Not yet a petitioner, vague See Kanji Reply Decl. 
at ¶ 40. 

7/28/2005 RK 

Review of EPA notice  
accompanying preamble 
and complaint 7.5

Not yet a petitioner. 
Excessive time to review a 
notice. 

Time spent not 
excessive. Entry should 
read “EPA notice and 
accompanying 
preambles and 
complaint.”  The EPA 
preambles were 
lengthy, occupying 136 
pages in the Federal 
Register, and replete 
with highly technical 
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information that was 
important to 
understand in 
determining if Tribes 
could make viable 
treaty habitat claims in 
this case (regarding 
issues, for example, of 
causation, 
redressability and 
appropriate relief).   

7/29/2005 RK 

Review of docket 
documents and EPA 
rule; teleconference 
with tribal atty Bill 
Brooks re coalition 
effort 8

Not yet a petitioner, vague 
(Which 
documents were reviewed? 
How long did that review 
take?) 

Teleconference took .5 
hours.  Review took 
7.5 hours.  For details 
of review see Kanji 
Reply Decl. at ¶ 40. 

8/10/2005 RK 

Outline intervention 
motion; teleconference 
with firm attys re same; 
draft memo to WA 
tribes re intervention 2.5

Not yet a petitioner. 
Collectively, an excessive 
amount of time was taken to 
draft the intervention motion 

See Kanji Reply Decl. 
at ¶¶ 30-36. 

8/11/2005 RK 

Review and compile 
materials for 
intervention motion 6

Not yet a petitioner. 
Collectively, an excessive 
amount of time was taken to 
draft the intervention motion 

See Kanji Reply Decl. 
at ¶¶ 30-36. 
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8/12/2005 RK 

Draft intervention 
motion and work on 
Tribal coalition 8.5

Not yet a petitioner. 
Collectively, an excessive 
amount of time was taken to 
draft the intervention motion 

See Kanji Reply Decl. 
at ¶¶ 30-36.  Work on 
coalition effort 
consumed 6.0 hours on 
this day; 2.5 hours for 
drafting motion 

8/13/2005 RK 
Draft intervention 
motion 10

Not yet a petitioner. 
Collectively, an excessive 
amount of time was taken to 
draft the intervention motion 

See Kanji Reply Decl. 
at ¶¶ 30-36. 

8/15/2005 RK 
Review and finalize 
intervention motion 8

Not yet a petitioner. 
Collectively, an excessive 
amount of time was taken to 
draft the intervention motion 

See Kanji Reply Decl. 
at ¶¶ 30-36. 

11/8/2005 RK 

Review of EPA 
reconsideration notices 
and supporting 
documents 4

Not yet a petitioner. Not 
entitled to fees for 
administrative proceedings 

See Reply Br. at fn.4. 

11/10/2005 CF 

Research reports on 
effects of Hg on 
reproductive success of 
fish, amount of Hg in 
fish due to utility 
emissions, fish 
consumption rates 2.75

Not yet a petitioner. Vague ‐ 
for what purpose? 

Purpose is clear in 
context of litigation.  A 
key aspect of the case 
was the effect of 
mercury on fish and the 
role of fish in the 
pathway between 
utility emissions and 
humans. 

11/15/2005 CF Research reports and 1.25 Not yet a petitioner. Vague ‐ Same. 
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articles on reproductive 
success of fish 

for what 
purpose? 

11/17/2005 CF 

Research claims in EPA 
Notice for 
Reconsideration 2.25

Not yet a petitioner. Not 
entitled to fees for 
administrative proceedings. 

See Reply Br. at fn.4. 

11/18/2005 CF 
Read attorney Routel’s 
Hg studies 1.5

Not yet a petitioner. Vague ‐ 
for what purpose? 

“Routel” refers to 
Collette Routel who 
served as co-counsel 
for Tribal Petitioners 
(and for whom no time 
has been billed).  “Hg 
studies” refers to 
mercury-related 
research and 
publications provided 
by Routel regarding 
effects on human 
health of subsistence 
fishing consumption of 
tainted fish.  

12/16/2005 CF 

Review and edit draft 
comments re 
reconsideration rule 1.25

Not yet a petitioner. Not 
entitled to fees for 
administrative proceedings. 

See Reply Br. at fn.4. 

 RK 

Review and edit draft 
comments and review of 
related reports 4.5

Not yet a petitioner. Not 
entitled to fees for 
administrative proceedings. 

See Reply Br. at fn.4. 

12/19/2005 CF 
Research studies in 
Persell (tribal biologist) 7

Not yet a petitioner. Not 
entitled to fees for 

See Reply Br. at fn.4. 
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letter and Burns 
documents, review and 
edit comments 

administrative proceedings. 

 RK 

Detailed edits to and 
finalization of mercury 
comments; review of 
related reports; 
teleconference with 
Persell re same 9.5

Not yet a petitioner. Not 
entitled to fees for 
administrative proceedings. 

See Reply Br. at fn.4. 

1/10/2006 CF 

Review and organize 
reports from comments 
to EPA 2.5

Not yet a petitioner. Not 
entitled to fees for 
administrative proceedings. 

See Reply Br. at fn.4. 

6/13/2006 CF 

Telephone conference 
with RK, and Hg team 
(environmental groups) 
re petition for review 
and case schedule 1

Not yet a petitioner. Vague ‐ 
for what purpose? 

Purpose of conference 
“re petition for review” 
is clear: Tribal 
Petitioners filed 
petition for review 9 
days later; and 
discussing scheduling 
with other cooperating 
petitioner groups re 
same is likewise clear. 

 RK 

Telephone conference 
with environmental 
groups re case briefing 
strategy 1

Not yet a petitioner. Vague ‐ 
for what purpose? 

Not vague.  
Environmental, State 
and Tribal groups 
cooperated in 
development and 
allocation of 
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arguments.  See Kanji 
Reply Decl. at ¶ 41. 

6/30/2006 AT 

Review emails, EPA 
response on 
reconsideration 
pleadings; email 
communications with 
Routel and RK 1.75

Vague ‐ for what purpose? “EPA response on 
reconsideration 
pleadings” refers to 
EPA’s Motion to 
Govern Further 
Proceedings Following 
Conclusion of 
Administrative 
Reconsideration 
Proceedings, which 
was filed on this date.  
The purpose of the 
review of that 
document and related 
communications 
among attorneys 
reflected in this entry is 
plain from the contents 
of that document, 
which set forth EPA’s 
proposals regarding 
case consolidation and 
brief formatting and 
scheduling matters 
going forward, and 
EPA’s rationales for 
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those proposals.  Note 
that in the exercise of 
billing judgment no 
time has been billed for 
the time spent by other 
attorneys on the 
referenced 
communications. 

7/24/2006 CF 

Review Hg documents, 
conference call with 
RK, Routel and AT re 
organization of case 
efforts 4

Vague ‐ which documents 
were reviewed and why? 

Review of “Hg [i.e., 
mercury] documents” 
by paralegal is 
sufficiently specific in 
a document-intensive 
case in which mercury 
is the predominant and 
pervasive subject 
matter. 

 AT 

Review documents 
before conference call; 
participation in call re: 
briefing and scheduling 
w/ RK, CF, and Routel. 
Review motion to 
consolidate & editing; 
send edits to RK 2

Vague ‐ impossible to 
determine the amount of 
time spent on each task. 

Not vague.  And not 
necessary to separately 
list time on each task 
for a 2 hour entry and 
where tasks are related 
and all relate to claims 
on which litigant 
prevailed.  See also 
Smith v. Dist. of 
Columbia, 466 
F.Supp.2d 151, 158 (D. 
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D.C. 2006)(if lawyers 
“have to document in 
great detail every 
quarter hour or half 
hour of how they spend 
their time . . . their fee 
petitions will be higher, 
and the lawyers will 
simply waste precious 
time”). 

8/1/2006 RK 
Review of rule 28 
filings and edits to same 2.5

Excessive amount of time 
spend to edit a relatively 
short document drafted by 
someone else. 

Not remotely 
excessive.  Involved 
review and careful edit 
not only of the Rule 28 
“Statement of Issues” 
filing for the Tribes, 
but also the issue 
statements filed by the 
Environmental and 
State petitioners on this 
date.  Those filings 
contained 34 issues and 
sub-issues in total, the 
precise wording of 
each of which was 
important to the 
framing of the case and 
was the subject of 
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deliberation and 
cooperation among RK 
and attorneys for the 
other groups.   

 AT 

Review and final edits 
to Docketing Statement 
& Statement of Issues; 
draft Certificate of 
Counsel & 26.1 
Disclosure; email other 
attys 2.5

Vague ‐ impossible to 
determine the amount of 
time spent on each task. 

Not vague.  And not 
necessary to separately 
list time on each task 
for a 2.5 hour entry 
where tasks closely 
related to each other 
and all relate to claims 
on which litigant 
prevailed. See Smith, 
466 F.Supp.2d at 158. 

8/7/2006 AT 

Review States' Filings; 
Compare with Tribal 
Statement of Issues; 
draft email to RK re 
same 0.5

  

8/15/2006 AT 

Review Mercury emails 
& respond to same; 
review issues lists from 
Tribes/NCAI & other 
parties; draft 
explanation of request 
for separate briefing & 
length of brief; email to 
Routel & incorporate 1.25

Vague ‐ what emails were 
reviewed? What issue were 
involved? Impossible to 
differentiate between tasks. 
 

Not vague.  And not 
necessary to separately 
list time on each task 
for a 1.25 hour entry 
and where tasks all 
relate to claims on 
which litigant 
prevailed. See Smith, 
466 F.Supp.2d at 158. 
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her comments; forward 
to environmental groups

8/24/2006 AT 

Review & comment re 
proposed EPA 
submission re: briefing; 
researching & drafting 
Tribal submission re: 
briefing; emailing EPA 
counsel, RK, Routel re 
same 4

Excessive amount of time 
spent on review. 

Entry reflects both 
review of EPA 
submission and 
research and drafting 
related tribal 
submission, and 
communications re 
same.  Submissions re 
briefing were critical 
because EPA was 
arguing that Tribal 
Petitioners should be 
limited to half-length 
briefs.  Tribal 
Petitioners would be 
placed at serious 
disadvantage with less 
than full length brief in 
light of the complexity 
of their arguments.  See 
also Concerned 
Veterans v. Sec’y of 
Def., 675 F.2d 1319, 
1338 (D.C. Cir. 1982) 
(Tamm, J., concurring) 
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(It is not enough for an 
opposing party simply 
to state . . . that the 
hours claimed are 
excessive”); Holbrook 
v. District of Columbia, 
305 F.Supp.2d 41, 46 
(D. D.C. 2004) 
(applying Circuit case 
law and rejecting 
“simply conclusory 
assertions regarding the 
amount of time that 
Defendant thinks 
Plaintiff’s counsel 
‘should have spent’ on 
certain documents and 
litigation tasks”). 

8/25/2006 RK 

Revisions to AT draft re 
briefing and circulation 
to DOJ and co-
petitioners 2.5

Vague. Surrounding entries 
make clear that the 
parties were 
negotiating/cooperating 
re briefing proposals to 
submit to Court. 
Circulation included 
advocacy on behalf of 
Tribal position re 
Tribal briefing needs. 
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 CF 

Preparation of 
Certificate of Service; 
prepare Tribal 
Petitioners’ Request for 
Separate Standard 
Length Brief for filing 6

Vague. Impossible to 
differentiate 
between tasks. Excessive 
amount of time billed. 

Not vague.  No need to 
differentiate closely-
related tasks.  See also 
Concerned Veterans, 
675 F.2d at 1338 
(Tamm, J., concurring) 
(conclusory assertions 
of excessive hours do 
not suffice to carry 
challenger’s burden). 

9/7/2006 AT 

Review documents from 
Rulemaking docket & 
take notes on 
documents; reading & 
taking notes on 
Steubenville Study 6

Vague. Meaning of 
“Rulemaking docket” 
is clear, and reviewing 
documents from that 
source is a core 
attorney task in cases 
of this type.  And 
Stuebenville Study 
played prominent role 
in all parties’ briefs. 

9/12/2006 AT 

Review and taking notes 
on documents from the 
record; participating in 
conference call on 
Steubenville Study with 
environmental 
attorneys; drafting notes 
from conference call 7.75

Vague. Tasks are sufficiently 
clear. 
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and distributing 

9/18/2006 AT 

Review & taking notes 
on documents in record; 
emailing RK & Routel 
re: correspondence on 
EPA stipulation 6.5

Vague. Same. 

9/19/2006 AT 

Review & taking notes 
on record documents; 
emailing Jonathan 
Lewis re: EPA 
stipulation 7.25

Vague. Same.  (Jonathan 
Lewis was an attorney 
for environmental 
petitioners.) 

9/20/2006 AT 

Review & taking notes 
on recorded materials; 
reading UARG’s reply 
re open Motion to Sever 3.75

Vague. Same.  (“UARG” 
refers to petitioner 
Utility Air Regulatory 
Group.) 

 
9/21/2006 

 
CF 

 
Search EPA docket for 
Tribal Comments 1.5

 
Vague. Excessive time to 
search for clients' own 
comments. 

Neither vague nor 
excessive.  See Kanji 
Reply Decl. at ¶ 38. 

9/22/2006 CF 
Search EPA docket for 
Tribal Comments 5.75

Vague. Excessive time to 
search for clients' own 
comments. 

Same. 

9/26/2006 AT 

Reviewing key 
documents from EPA 
Docket; reading Tribal 
comments and 3

Vague. Tasks are sufficiently 
clear. 
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attachments to Tribal 
Comments 

11/13/2006 AT 

Reviewing maps and 
identifying locations of 
NCAI members vis-a-
vis mercury impacts 1.5

  

11/14/2006 AT 

E-mail to RK re maps; 
email expert re creation 
of mercury impact 
maps; email with Routel 
re standing issues; 
reviewing treaty rights 
caselaw 1.25

  

11/17/2006 AT 

Review documents from 
the record; review 
Culverts briefs to 
identify applicable 
habitat protection 
arguments; evaluate 
expert mapping needs 
and standing needs; 
review with CA re 
standing. 11.75

Vague. Impossible to 
differentiate 
between tasks. Excessive 
amount of time billed. 

Not vague.  Subject 
matters reasonably 
identified and all 
entries related to work 
in support of opening 
brief.  “Culverts briefs” 
refers to the federal 
case involving treaty 
fishing rights and 
habitat protection 
described in Kanji 
Reply Decl. at ¶11.   

 CA 
Legal research on 
standing issues 1.5

Vague. Excessive time spent 
on uncontested standing 
issues. 

Not vague: task and 
subject matter are 
clear.  Not excessive.  
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See Reply Decl. of 
Cory Albright. 

11/20/2006 AT 
Research re Midwestern 
treaty cases 4.5

Vague (for what purpose?). Not vague: task and 
subject matter are 
clear.  The purpose of 
researching other treaty 
rights cases is obvious 
in light of Tribal 
Petitioners’ substantive 
legal positions in this 
litigation. 

 CA 
Legal research on 
standing issues 3.5

Vague. Excessive time spent 
on uncontested standing 
issues. 

Not vague: task and 
subject matter are 
clear.  Not excessive.  
See Albright Reply 
Decl. 

11/21/2006 AT 

Research treaty rights 
cases; teleconference 
with consultant C. 
O'Neill re possible 
outline of treaty 
arguments 6

  

 CA 
Legal research on 
standing issues 1

Vague. Excessive time spent 
on uncontested standing 
issues. 

Same. 

11/22/2006 AT 

Review treaty rights 
cases; review record 
materials; 4
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teleconference with C. 
O'Neill re treaty 
arguments; review 
mercury tribal impact 
maps with Routel 

 CA 

Legal research re 
standing; draft brief 
insert 2.25

Vague. Excessive time spent 
on uncontested standing 
issues. 

Same. 

11/24/2006 CA 

Draft insert for brief on 
standing doctrine; legal 
research re same 6.5

Vague. Excessive time spent 
on uncontested standing 
issues. 

Same. 

11/27/2006 AT 

Research record 
materials and treaty 
rights caselaw; email 
CA and other attys on 
case re same 7.5

  

 CA 
Complete draft section 
of brief on standing law 1.25

Vague. Excessive time spent 
on 
uncontested standing issues. 

Same. 

11/30/2006 AT 

Review and take notes 
on cases; email other 
attys, law professor, 
scientists and experts re 
case matters 6.25

Vague.  What “case matter” 
was discussed?  What 
“cases” were reviewed?  
Why was any of this 
relevant? 

Surrounding entries 
and calendar make 
clear work was in 
support of opening 
brief.  And no need to 
identify cases.  See 
Smith, 466 F.Supp.2d 
at 158 (“there is 
certainly no need for 
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[attorney] to itemize 
every case she looked 
up”).  Relevance of 
communications with 
“scientists and experts” 
on a case that EPA 
described as 
“involv[ing] complex 
scientific and technical 
issues,” EPA Merits 
Br. at 15-16, is clear. 

12/1/2006 AT 

Discussion with PK re 
treaty theories; email 
mapping expert; review 
record materials 3

  

12/1/2006 PK 

Research re treaty 
theories for opening 
brief and discussion 
with AT re same 1.5

  

12/4/2006 AT 

Commence drafting of 
brief; review cases & 
research re same; email 
other attys re D.C. 
Circuit case 
(Swinomish) 7.75

  

12/5/2006 AT 
Continue draft of brief; 
research re same 8.25

  

12/6/2006 AT Continue draft of brief; 9   
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research re same 
12/8/2006 AT Continue draft of brief 10.25   

12/14/2006 PK 
Review and analysis of 
draft brief 1

  

12/16/2006 PK 

Review and analysis of 
draft brief; email with 
RK re same 1.5

  

12/18/2006 AT 

Review and comment 
on Routel’s section of 
draft brief 2.25

  

12/19/2006 AT 

Additional research and 
review of materials in 
order to revise brief;  
meeting with PK re 
same 6.75

  

 PK 

Meeting with AT re 
further revisions to the 
brief; telephone with 
RK re same; analysis 
and editing of draft brief 2.5

  

12/21/2006 AT 

Research statutory 
argument for inclusion 
in opening brief in 
response to PK 
comments 8.75

  

12/22/2006 CA 

Review background 
materials, discuss with 
AT issues re standing 3.75

Vague. Excessive time spent 
on uncontested standing 
issues. 

Not vague: tasks and 
subject matter are 
clear.  Not excessive.  
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declarations from tribal 
leaders 

See Albright Reply 
Decl. 

12/26/2006 AT 

Revise and research 
brief including 
discussions with CA re 
standing and John 
Persell (tribal biologist) 
re technical aspects of 
brief; review draft 
declarations 8.5

Vague. Excessive time spent 
on uncontested standing 
issues. 

Same. 

 CA 

Draft declarations re: 
standing, blueprint for 
tribes, NCAI 
declaration. Background 
research on each tribe 
for declarations; 
discussions with AT re 
same 6.75

Vague. Excessive time spent 
on uncontested standing 
issues. 
 
  

Same. 

12/28/2006 CA 

Continue draft 
declarations re: 
standing, blueprint for 
tribes, NCAI 
declaration. Background 
research on each tribe 
for declarations 4

Vague. Excessive time spent 
on uncontested standing 
issues. 

Same. 

12/29/2006 CA 

Review and complete 
draft declarations for 
each tribe; contacting 5.75

Vague. Excessive time spent 
on uncontested standing 
issues. 

Same 
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tribes to obtain 
background information 
for declarations 

½/2007 AT 

Continue revisions to 
draft mercury opening 
brief; email John Persell 
re same; talk to CA re 
standing issues; read 
draft standing 
declarations 8

Vague. Excessive time spent 
on uncontested standing 
issues. 

Same. 

 CA 

Review regulations, fish 
advisories by state, 
emails, call with tribal 
biologist, revise 
declaration, discuss 
declarations with AT 5.75

Vague. Excessive time spent 
on uncontested standing 
issues. 

Same. 

1/3/2007 AT 
Continue revisions of 
draft mercury brief 4

  

 CA 

Draft cover memo to 
clients re declarations; 
edit U & A Tribes’ 
declarations; emails 
with TW to format, 
begin draft atty 
declaration 5.5

Vague. Excessive time spent 
on uncontested standing 
issues. 

Same.  (“TW” refers to 
Teresa Walrod, a firm 
secretary and office 
administrator.) 

1/5/2007 AT 

Continue 
drafting/revising of 
Opening Brief 8.5
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 CA 

Edits to Declarations for 
Tribes; review studies 
from AT relevant to 
standing arguments; 
emails/phone calls re 
same 2.5

Vague. Excessive time spent 
on uncontested standing 
issues. 

Same. 

1/8/2007 RK 

Review of AT and 
Routel sections of 
Opening Brief 4

  

 AT 

Continue drafting/ 
revising of mercury 
brief 7.25

  

1/9/2007 RK 

Review of and revisions 
to AT and Routel brief 
sections and 
incorporation of PK 
comments re same 12.5

  

 LS 
Review, edit, and cite-
check Opening Brief 8.5

A paralegal, rather than an 
attorney, can cite‐check. 

In this firm, the term 
“cite check” refers to 
an objective review of 
a brief to ensure that all 
cited cases and laws 
support the 
propositions for which 
they are cited.  It would 
have been wholly 
inappropriate to utilize 
a paralegal for this 
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purpose.  See Kanji 
Reply Decl. at ¶ 26.  
See also Malletier v. 
Dooney & Bourke, 
Inc., 2007 WL 
1284013, *3 n.3 
(S.D.N.Y., April 24, 
2007) (“With due 
respect for the marvels 
of computerized 
research and cite-
checking, in 
determining whether a 
case stands for the 
proposition for which it 
is cited (one essential 
element of cite-
checking), an attorney's 
role is essential and 
certainly not an 
unreasonable allocation 
of responsibility.”) 
 

 AT 
Continue draft of 
mercury brief 9.25

  

1/10/2007 RK 
Review of and revisions 
to Opening Brief 14

  

 CA Review and make 10
Vague.  Excessive time Not vague: tasks and 
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revisions to 
declarations; draft atty 
declarations; compile 
documents for atty 
declarations 

spent on uncontested 
standing issues. 

subject matter are 
clear.  Not excessive.  
See Albright Reply 
Decl. 

 PK 

Legal analysis of treaty 
rights issue and meet 
with AT re same 1.25

  

1/11/2007 CF 

Prepare Opening Brief 
for filing and review for 
consistency with rules 9

  

 RK 
Review of and revisions 
to brief 13.5

  

1/12/2007 CF 
Review, prepare, and 
file Opening Brief 7.25

  

 RK 
Review and finalize 
brief 10.5

  

 AT 

Review and edit cite 
checking changes; look 
up cites; organize files 3.75

An attorney already spent 
8.5 hours, inter alia, cite 
checking this brief. 
Additional time spent cite 
checking is 

Not excessive. Tweedy 
was reviewing and 
implementing  
substantive suggestions 
made by Sagolla. 

 CA 

Review and do final 
revisions to 
declarations; emails re 
same 0.75

  

   
4/10/2007 AT 

Draft memo to RK re 
SCOTUS environmental 0.25

Vague. Which decisions? 
How are they relevant to this 

Not vague.  Task and 
subject matter are 
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decisions action? sufficiently clear, 
particularly for fifteen 
minutes of attorney 
time.  In any case, the 
decisions in question 
were environmental 
law decisions of the 
United States Supreme 
Court, cited in or 
otherwise relevant to 
the Court’s recently 
issued Clean Air Act 
decision, Mass v. EPA, 
49 U.S. 497 (2007).  
They were “relevant to 
this action” because 
this action involved the 
Clean Air Act and a 
host of environmental 
law issues. 

4/11/2007 AT 

Legal research re lower 
court opinions leading 
up to Mass v. EPA; 
analysis of opinions’ 
effect on mercury case 5.25

Excessive time. Mass v EPA, 549 U.S. 
497 (2007), was a 
major U.S. Supreme 
Court decision on the 
EPA’s powers and 
duties under the Clean 
Air Act.  It was 
decided 5-4 with two 
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separate dissents and 
spanned 40 pages.  It 
had lineage in three 
underlying decisions of 
this Court.  It was 
issued a mere 9 days 
prior to this entry, and 
in between the Tribal 
Petitioners’ opening 
and reply briefs.  
Spending under 6 
hours to gain an 
adequate grasp of the 
potential implications 
of the case and its 
progeny under these 
circumstances is hardly 
excessive. 

5/3/2007 AT 

Research caselaw and 
review background 
materials for reply to 
EPA 6

Vague. What "caselaw" and 
"background materials" were 
reviewed? 

Not vague.  Attorney is 
under no obligation to 
list cases or specific 
materials reviewed.  It 
is clear that the 
attorney was doing 
research and review in 
support of the Tribal 
Petitioners’ reply brief. 

5/7/2007 RK Review of EPA brief 5.5 Duplicities with entry below. Not unreasonable for 
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and outline of response 
to same 

principal partner and 
principal associate to 
both spend 5.5 hours 
reviewing and 
familiarizing 
themselves with the 
issues raised by 
opponent’s brief, 
particularly when that 
brief is one-hundred-
and-seventy-five pages 
in length.  Unclear 
what EPA expects in 
this situation – only 
one attorney should 
read opposing party’s 
brief? 

 AT 

Review of EPA brief 
and discussion of same 
with PK 5.5

Duplicities with entry above. Same. 

5/8/2007 AT 

Research record on 
census data issue; draft 
email to RK, et al., re 
waiver; discussion of 
statutory issues with PK 7

Vague. Impossible to 
differentiate 
between tasks. Excessive 
amount of time billed. 

Tasks and subject 
matter sufficiently 
clear.  Each of the 
mentioned issues 
addressed in Tribal 
reply brief.  No need to 
differentiate among 
tasks when all 
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undertaken in support 
of reply brief.  Not 
excessive: record was 
voluminous and census 
data issue was 
complicated – EPA 
spilled considerable ink 
on it in its brief.  

 PK 

First review of treaty 
rights section of EPA 
brief 0.75

  

 JS 

Review and discussion 
of United States’ 
briefing position in 
Phase II of U.S v. 
Washington as related to 
United States’ (EPA’s) 
position in mercury case 0.25

  

5/9/2007 AT 

Research and 
brainstorm reply brief 
issues 7.25

Vague. Research what? 
Brainstorm with whom? 

Issues were treaty 
rights issues raised in 
EPA brief.  
Brainstorming sessions 
involved AT, PK, JS 
and RK, as is 
consistent with 
surrounding entries; 
and for which PK 
billed only 15 minutes; 
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and time for which RK 
and JS was deleted in 
exercise of billing 
judgment. 

 PK 

Discussion with AT re 
EPA brief and emails 
with RK and AT re 
same 0.25

  

5/13/2007 PK 
Review briefs re treaty 
and related issues 1

Vague. Review of which 
briefs? 

Briefs of EPA and 
Tribal Petitioners. 

   
5/14/2007 AT 

Telephone conference 
with Environmental 
Petitioners, PK, RK, 
and C. O’Neill re reply 
brief issues; research 
issues raised on calls 3

  

5/16/2007 AT 
Research mercury reply 
brief issues 7.25

Vague. Which issues? Issues included EPA’s 
methodology and 
estimations re effects 
of mercury on fish and 
on tribal populations 
via fish consumption –
issues on which 
environmental science 
consultant Catherine 
O’Neill was at that 
time providing 
significant consultation 
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as surrounding entries 
support.  Time also 
included draft of memo 
re same, as referenced 
in entry of 5/24/07. 

 PK 

Review email and 
attached memorandum 
from O’Neill re analysis 
of public health and 
related issues; email 
from AT re same 0.5

  

5/21/2007 AT 
Research mercury reply 
brief issues 7

Vague. Which issues? Same. 

5/24/2007 RK 

Review of AT memos 
re reply brief issues and 
of relevant cases 8

Vague. Which issues? 
Which cases? 
 

Same.  Cases included 
those cited by EPA that 
did not appear in Tribal 
Petitioners’ opening 
brief.  

 AT 

Work on reply brief 
research; review cases; 
email RK and C. 
O'Neill re same 5.75

Vague. Which cases? 
Impossible to tell how much 
time was spent on each task. 

Tasks and subject 
matter clear.  Not 
necessary to list time 
for each task when all 
tasks related to reply 
brief. 

5/29/2007 CF 

Review Volume IV of 
the Mercury Report to 
Congress for reply brief 
issues 2
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 AT 
Research reply brief 
issues 5.25

Vague. Which issues? Issues included EPA’s 
failure to consider 
historical fish 
consumption rates and 
its misrepresentation of 
tribal population 
geography vis-à-vis 
mercury pollution 
sources.   

 LS 

Review US response 
brief re criticisms of 
Great Lakes Study; 
review Tribes' opening 
brief; begin research on 
percentiles 7.75

  

5/30/2007 CF 

Review Volume IV of 
the Mercury Report to 
Congress for reply brief 
issues 6

Vague Task and subject 
matter are sufficiently 
clear.  Volume IV of 
Mercury Report to 
Congress cited in 
Tribal Petitioners’ 
opening and reply 
briefs. 

 RK 

Review of D.C. Circuit 
cases relevant to reply 
brief issues 6

Vague Nothing vague about 
this entry.  Not 
required to list specific 
cases.   

 AT Work on researching 6.5 Vague Not vague.  Tasks all 
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reply brief and 
reviewing materials 

directly related to 
preparation of reply 
brief. 

 LS 

Legal research re use of 
percentiles, including 
Zuni case. 7

  

5/31/2007 CF 

Review Volume IV of 
the Mercury Report to 
Congress for reply brief 
issues 2.75

Vague Task and subject 
matter are sufficiently 
clear.  Volume IV of 
Mercury Report to 
Congress cited in 
Tribal Petitioners’ 
opening and reply 
briefs. 

 LS 

Legal research re use of 
percentiles, including 
regulations; drafting 
memo re same 5

Vague Nothing vague about 
this entry.  Discussion 
of percentiles appeared 
in EPA principal brief 
and Tribal reply brief.   

6/1/2007 AT Draft reply brief 10.5   

6/4/2007 AT 
Research and draft reply 
brief 9

  

6/5/2007 AT Draft reply brief 11.75   
 PK Review draft reply brief 1   

6/7/2007 CF Review NAS studies 7.25

Vague. Why were these 
studies [relevant]? 

“NAS studies” refers to 
the National Academy 
of Sciences’ multi-part 
studies on mercury 
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toxicology, which were 
part of the 
administrative record 
and cited numerous 
times in Tribal 
Petitioners’ opening 
and reply briefs in 
response to EPA 
arguments. 

 LS 

Continued research on 
post-hoc interpretations; 
research on 
consideration of matters 
outside agency record 5.5

  

6/8/2007 LS 

Continued research on 
post-hoc interpretations; 
research on 
consideration of matters 
outside agency record 6

  

 CF 

Review NAS studies; 
draft memo for AT re 
same 3

Vague. Why were these 
studies relevant? 

Same. 

6/9/2007 AT Revisions to reply brief 6   

6/11/2007 CF 

Review draft reply 
brief; create certificate 
of service; review D.C. 
Circuit rules re reply 
brief content and filing 4.5
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issues 

 AT 
Review and edit reply 
brief; research re same 3.75

  

 RK 

Review of and revisions 
to AT draft reply brief; 
teleconference with PK 
re brief 5

  

6/12/2007 CF 

Review and edit reply 
brief; edit certificate of 
service; create 
certificate of 
compliance 8

  

 PK 

Review and edit reply 
brief and email to AT 
and RK re same 5

  

 LS 
Cite-check (and 
review/edit) reply brief 6.5

A paralegal, rather than an 
attorney, can cite‐check. 6.5 
hours is an excessive amount 
of time to spend cite 
checking. 

In this firm, the term 
“cite-check” refers to 
an objective review of 
a brief to ensure that all 
cited cases and laws 
support the 
propositions for which 
they are cited.  It would 
have been wholly 
inappropriate to utilize 
a paralegal for this 
purpose.  See Kanji 
Reply Decl. at ¶ 26.  

USCA Case #05-1097      Document #1307051      Filed: 05/09/2011      Page 38 of 56

(Page 50 of Total)



 

38 

See also Malletier v. 
Dooney & Bourke, 
Inc., 2007 WL 
1284013, *3 n.3 
(S.D.N.Y., April 24, 
2007) (“With due 
respect for the marvels 
of computerized 
research and cite-
checking, in 
determining whether a 
case stands for the 
proposition for which it 
is cited (one essential 
element of cite-
checking), an attorney's 
role is essential and 
certainly not an 
unreasonable allocation 
of responsibility.”) 
 

6/13/2007 CF 

Review and edit reply 
brief; edit certificate of 
service; create 
certificate of 
compliance 8.75

  

 RK 

Revisions to and 
drafting revised sections 
of reply brief 10
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 LS 

Review and edit 
mercury reply brief 
(cite-checking) 6.75

  

6/14/2007 RK 
Final revisions to reply 
brief 4.5

  

6/21/2007 CF 
Preparation of joint 
appendix materials 3

  

 AT 
Compilation of joint 
appendix materials 4.5

  

6/25/2007 AT 
Compilation of joint 
appendix 7

  

6/26/2007 AT 
Compilation of joint 
appendix 2

  

6/27/2007 LS 

Review and edit 
appendix contents and 
citations 4

  

6/28/2007 AT 
Review and finalize  
joint appendix 4

  

7/9/2007 AT 

Emails with 
environmental attys re 
joint appendix/ final 
brief issues; review final 
briefs 0.75

  

7/10/2007 AT 
Review and address 
joint appendix issues 0.75

  

7/12/2007 AT 

Insert joint appendix 
cites into final briefs; 
email RK and CF re 2.5
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same 

7/17/2007 RK 
Review of issues related 
to final brief 1.5

Vague. Which issues? Issues were quality-
control matters 
appropriate for review 
by principal partner on 
case. 

7/18/2007 CF 
Review and finalization 
of final briefs for filing 3.50

  

9/5/2007 AT 
Complete draft of 28(j) 
Letter 2

  

9/11/2007 RK 
Review of draft 28(j) 
Letter 0.5

  

 AT 
Revisions to 28(j) letter 
and email to RK 0.5

  

   
9/19/2007 JS 

Review Tribal brief and 
review record 
appendices contents 1

  

11/2/2007 AT 

Research and review 
cases recently decided 
by oral argument panel 
judges 5.25

  

 JS 

Telephone conference 
with environmental 
petitioners re allocation 
of argument time; 
discussion of same with 
RK and AT; 1.5
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teleconference with 
DOJ and LMTC re 
same 

11/5/2007 AT 
Research cases decided 
by panel judges 2

  

 JS 

Emails with AT and RK 
re time for argument; 
review order setting 
argument with clerk’s 
letter requesting 
proposed allocation of 
time; emails with AT re 
reviewing recent 
opinions of panel 
judges; review Tribal 
brief and EPA brief; 
outline Clean Air Act 
provisions and outline 
needed for argument 1.25

  

11/9/2007 JS 

Further review of 
arguments and possible 
questions at hearing 3.25

  

11/12/2007 AT 

Review materials to 
help with preparation 
for argument; email and 
review with JS 7

  

 JS 
Review EPA brief and 
note arguments and 6.25
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possible questions at 
hearing; review Tribal 
brief and note possible 
court questions; 
discussions with AT re 
oral argument; emails 
with RK and AT re 
Tuesday teleconference 
with environmental 
petitioners 

11/13/2007 AT 

Teleconference with 
EPA atty re argument 
time; continue 
negotiations for 
argument time and 
emails with EPA atty re 
same; help JS prepare 
for oral argument 7.5

  

 JS 

Review draft DOJ letter 
to court re oral 
argument time; review 
of same with AT; 
emails with RK re 
same; review tribal 
briefs and note possible 
court questions 3.25

  

11/14/2007 AT 
Review materials in 
preparation for JS oral 3.5
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argument 

 JS 

Review Tribal and EPA 
briefs and make notes 
for argument; emails 
from all counsel re oral 
argument time; read 
O’Neill memo re fish 
consumption studies, 
review EPA record re 
fish consumption 
studies, population 
analysis, and mercury 
hazards; review Tatel 
dissents in Mass v EPA; 
review AT memo re 
Mass v EPA and Duke 
Power cases; review AT 
email re ethyl and vinyl 
chloride cases 5.25

  

11/15/2007 AT 

E-mail with JS re 
argument issues; review 
materials for argument 
preparation 1

  

 JS 

Review state brief; 
review Clean Air Act; 
review emails from AT 
and draft Tribal briefs re 
various arguments and 3.5
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inconsistencies in 
record; review record re 
hg impacts and re fish 
consumption rates 

11/16/2007 JS 

Meeting w/AT and 
teleconference with 
Environmental 
Petitioners and States re 
argument and moot 
arguments; emails with 
AT re same and relevant 
treaty rights cases and 
re 112a and Mass v 
EPA; review Clean Air 
Act cases; review State 
and Tribal briefs and 
cases cited re non-EGU 
mercury; discussion 
with AT re same; emails 
with AT and Auerbach 
(NJ AG) re same 5.75

  

11/17/2007 JS 
Review 2004 Fed Reg 
re possible delisting 2

Vague. What purpose? Purpose: ensuring 
mastery of regulatory 
background relevant to 
critical issues in case 
prior to appearing for 
oral argument before 
the D.C. Circuit, where 
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such mastery would be 
assumed and expected. 

11/19/2007 JS 

Review 2004 Fed Reg 
re possible delisting and 
proposed sec 112 or 111 
rules; review 2005 Fed 
Reg re delisting, CAIR, 
and CAMR; meeting 
with AT re Tribal 
comment letters re 
delisting 6.75

Vague. What purpose? Same. 

11/20/2007 JS 

Review O'Neill memo 
re "Ample Margin of 
Safety" provisions of 
Act; emails w/AT re 
Tribal comments on rule 
and location of affected 
fishers; Review 2005 
Fed Reg re delisting and 
CAMR; meeting w/AT 
re Chevron case and 
Clean Air Act std of 
review and 
interpretation of Sec 
112 of Act; review 
Tribal comment letters 
re EPA use of census 
data; discussion w/AT 7.5
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re same and re 
teleconference 
w/environmental 
petitioners re issues for 
argument; meeting 
w/PK and emails with 
RK re Chevron std of 
review and re mooting; 
review electronic record 
and download key 
documents; review 
"Reconsideration Rule" 
and Fed Reg re same; 
meet w/AT re moot 
argument dates and 
suggestions for 
argument; emails with 
O'Neill, PK, RK, and 
AT re mooting; review 
EPA responses to 
comments 

11/20/2007 PK 
Meeting with JS re oral 
argument strategy 0.5

  

11/21/2007 JS 

Review admin record, 
comment responses, and 
scientific articles & 
studies in preparation 
for oral argument 5.5

  

USCA Case #05-1097      Document #1307051      Filed: 05/09/2011      Page 47 of 56

(Page 59 of Total)



 

47 

11/22/2007 JS 

Review admin record-- 
responses to comments 
and scientific studies in 
preparation for oral 
argument 4.5

  

11/23/2007 JS 

Review admin record, 
including Tribal 
comment letters, in 
preparation for oral 
argument 6

  

11/25/2007 JS 

Review Tribal and EPA 
briefs and review cases 
cited and outline 
responses to arguments 7.5

  

11/26/2007 JS 

E-mail correspondence 
with AT re outline of 
EPA brief and oral 
argument; review EPA 
"sensitivity analysis" re 
cost: benefit; review 
environmental 
petitioners' briefs , EPA 
brief and AT outline of 
same; review Great 
Lakes treaties; draft 
possible questions from 
court and fwd to AT, 
RK, and O’Neill; 7
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review cases cited by 
EPA; review GLIFWC 
fish consumption study; 
review file notes re 
briefs and arguments 
and outline points for 
oral argument 

11/27/2007 JS 

Review cases cited in 
EPA brief; research 
whether GLIFWC study 
is part of admin record 
under Clean Air Act; 
research EPA responses 
to GLIFWC study in 
briefs and Fed Reg; 
outline argument; 
teleconference and 
email with 
environmental 
petitioners re oral 
argument order; emails 
to RK and AT re same; 
meeting with PK re 
same 5.25

  

11/28/2007 AT 

Participate in 
teleconference for 
environmental 
petitioner's moot; 5.5
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review cases discussed; 
review all with JS 

 JS 

E-mail correspondence 
with RK and AT re 
argument order 0.25

  

11/29/2007 JS 

E-mail correspondence 
with environmental 
petitioners re oral 
argument order and 
preparation 0.5

  

11/30/2007 JS 

E-mail correspondence 
with environmental 
petitioners re moot 
argument and re EPA 
reaction to oral 
argument order 0.5

  

12/5/2007 AT 

E-mail correspondence 
with other attys and 
review briefs to help 
environmental attys 
prepare for argument; 
discussion of argument 
issues with 
environmental attorneys 4.5

  

2/8/2008 AT 

Review panel opinion; 
email other attys on 
case re draft email 1.25
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2/21/2008 AT 

Review emails and draft 
versions of motion to 
expedite mandate; 
review and comment on 
draft motion 1

  

2/25/2008 AT 

Review and respond to 
emails re Motion to 
Expedite; review final 
motion 1

  

3/4/2008 AT 

Review and email new 
articles re EPA 
pressuring states to 
adopt weaker plans 0.5

  

3/6/2008 AT 

Review news items re 
EPA coercion of states; 
email JS and RK re 
same; Review EPA 
response to Motion to 
Expedite 0.5

  

3/7/2008 AT 

Review and address 
issues related to Motion 
to Expedite; emails re 
same to tribal atty 
Emily Hutchinson, RK, 
and JS 0.5

  

3/10/2008 AT 

Review and edit Motion 
to Expedite; emails re 
same to RK and JS 2.25
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3/12/2008 AT 

Preparation for and 
participation in 
teleconference re reply 
on Motion to Expedite; 
review comments on 
final draft of reply 1.75

  

3/18/2008 AT 

Review  order re 
Motion for Expedited 
Mandate; emails with 
RK, clients, and other 
attys in case 0.75

  

3/25/2008 AT 

Review petitions for 
rehearing and rehearing 
en banc; review and 
respond to email 
correspondence from 
other attys re same 3.75

  

4/7/2008 AT 

Discussion with PK re 
en banc petitions; 
research rules re same 1.5

  

4/16/2008 AT 

Review drafts of 
rehearing petition 
response; review and 
respond to emails from 
other counsel 3

  

4/17/2008 RK 

Review en banc 
response and AT edits 
and comments re same 2
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 AT 

Telephone conference 
re opposition to en 
banc; review and 
comment on drafts of 
opposition 3.5

  

4/18/2008 AT 

Review and comment re 
draft opposition to en 
banc 1

  

4/20/2008 AT 

Review and comment re 
draft opposition to en 
banc petition; email RK 
re same 1.25

  

4/21/2008 RK 

Review latest en banc 
draft and comments re 
same 1.25

  

 AT 

Discuss draft response 
with RK via email; 
review and comment on 
new drafts 2.5

  

4/22/2008 AT 

Telephone conferences 
re en banc response and 
review drafts of 
response 2.25

  

10/23/2008 RK 

Telephone conference 
with State and 
environmental groups re 
cert opp; review EPA 
and industry cert 3.5
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petitions 

12/2/2008 RK 

Review of draft cert op 
and comments to 
Donahue, Weeks and 
Pew (env attys) re same 2

  

11/2/2009 LS 

Research case law re 
attorneys’ fees under 
307(f) 2.5

  

11/3/2009 LS 

Draft fee settlement 
proposal for submission 
to DOJ 1.5

  

1/12/2010 LS 

Draft follow-up letter re 
fee settlement proposal 
to DOJ 1

  

4/16/2010 DG 

Review DOJ’s 4/12/10 
letter responding to our 
12/15/09 and 1/19/2010 
letters; read cases cited 
in DOJ letter and begin 
case law research in 
preparation of response 
to same 3

  

4/19/2010 DG 

Continue research of 
case law re issues raised 
in DOJ 4/12/10 letter 3.5

  

8/4/2010 DG 
Continue research of 
case law re issues raised 5
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in DOJ letter and issues 
supporting fee request; 
draft outline of response 
letter and begin draft of 
same 

8/5/2010 DG 

Finish 12-page draft 
letter in response to 
4/12/10 DOJ letter re 
fees 5.5

  

1/12/2011 DG 

Begin draft motion for 
attorneys fees re 
Mercury litigation 5

  

1/13/2011 DG 

Continue draft motion 
for attorney fees re 
Mercury litigation; 
begin draft of fee and 
rate chart, atty bios and 
declarations; check for 
recent 307(f) and 
analogous cases. 7.5

  

1/14/2011 DG 

Continue draft motion 
for attorney fees re 
Mercury litigation; 
proof/check fee and rate 
chart, revise 
declarations; confer 
w/RK and PK re same 4.5
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1/27/2011 DG 

Finish draft motion for 
attorney fees and 
supporting 
documentation 3.5

 

 
  TOTAL HOURS 996.00
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
STATE OF NEW JERSEY, et al., 
 
   Petitioners,  
   
 
 v. 
 
UNITED STATES 
ENVIRONMENTAL  
PROTECTION AGENCY,  
 
   Respondent.  

 
 
 
 
 
No. 05-1097 (and consolidated cases)  
 
 
 
 
 
 
 

___________________________________ 

 

CERTIFICATE OF SERVICE 
 
 
I hereby certify that on May 9, 2011, I electronically filed:  

 
1. Tribal Petitioners’ Reply Brief 
2. Reply Declaration of Riyaz A. Kanji 
3. Reply Declaration of Cory J. Albright 
4. Reply Declaration of John Sledd 

 5. This Certificate of Service.  
 

with the Clerk of the Court using the CM/ECF system, which will send notice of 

the filing to all parties registered in the CM/ECF system for this matter.  
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Dated this 9th day of May, 2011. 
 

Kanji & Katzen, PLLC 
/s/ Riyaz A. Kanji 
300 Detroit Street 
Suite 400 
Ann Arbor, Michigan 48104 
Ph:   (734) 769-5400 
Fax:    (734) 769-2701 
rkanji@kanjikatzen.com 
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