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INTRODUCTION

This litigation has a single purpose:  preserving Mr. Gordon’s ability to sell cigarettes 

throughout the country without collecting or paying owed state and local cigarette taxes, a 

practice the Second Circuit recently characterized as “tax evasion.”1  Mr. Gordon asks this Court 

to enjoin Congress’s policy choices respecting use of the United States Postal Service and the 

interstate transportation of cigarettes.  The Court should deny Mr. Gordon’s requested injunction.

Mr. Gordon’s challenges to the Prevent All Cigarette Trafficking Act of 2009 (“PACT 

Act”)2 are meritless.  His showing of irreparable harm is disingenuous:  he complains that the 

PACT Act has shut down his Internet cigarette business, but continues to invite cigarette orders 

via his website.  The injunctive relief Mr. Gordon requests would irreparably harm Amici’s

members, law-abiding retailers that would continue to face lost sales to Gordon’s unlawful sales 

of cigarettes that have been “discounted” by non-payment of tax.3  It would also harm the public 

interest by denying state and local governments badly-needed tax revenues that they are legally 

entitled to collect, and by impeding efforts to prevent under-aged individuals from buying 

cigarettes. 

1 Seneca Nation of Indians v. Cuomo, No. 10-2976, 2011 WL 1745008, at *11 (2d Cir. May 9, 
2011).
2 Pub. L. No. 111-154, 124 Stat. 187 (2010). 
3 Amicus curiae National Association of Convenience Stores (“NACS”) is a trade association 
whose general purpose is to promote and represent the interests of retail and supplier stores 
across the country, including convenience stores that sell cigarette products and pay all 
applicable taxes associated with those sales.  Amicus curiae New York Association of 
Convenience Stores is also a trade association whose general purpose is to promote and represent 
the interests of retail and supplier stores in the New York State area, including convenience 
stores that sell cigarette products and pay all applicable taxes associated with those sales. 
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A. Internet Cigarette Sales 

Cigarettes are among the most highly taxed and regulated products.  Convenience stores 

in New York City charge over $11.00 for a single pack,4 with more than half that amount 

attributable to State and local taxes.5  Brick-and-mortar retailers (Amici’s members) collect and 

pay those taxes, as well as comply with a host of other regulations governing cigarette sales.6

The high taxes and other regulations applicable to cigarettes have encouraged a growing 

“black market” of Internet cigarette vendors who offer customers highly “discounted” cigarettes, 

with the discounts reflecting the fact that these vendors ignore state and local tax obligations and 

other cigarette laws.7  Some of these are foreign vendors who buy European cigarettes and resell 

them into the United States without paying state and local taxes.8  Others are Native American 

4 Nicholas Confessore, Cigarette Tax Increased to Keep State Running, N.Y. Times, June 21, 
2010, available at http://www.nytimes.com/2010/06/22/nyregion/22budget.html. 
5 N.Y. Tax Law § 471(1) (excise tax is $4.35 per pack); N.Y.C. Admin. Code, tit. 11, § 11-1302 
(city excise tax is additional $1.50 per pack, for a total state and local excise tax of $5.85 per 
pack).   
6 In addition to tax laws, there are a host of other laws that cigarette retailers must take care to 
follow.  In New York, for example, these include laws requiring extensive licensing and 
registration requirements, which often include payment of fees to the State; the maintenance and 
filing of reports with the State; restrictions on where and how tobacco products can be displayed 
in a store; and, of course, laws that strictly require age verification of the purchaser to ensure that 
minors do not have access to tobacco products.  See, e.g. N.Y. Tax Law § 470 (definition);  id. § 
471(1) (taxation and stamping);  id. § 473 (stamping and reporting requirements); N.Y. Pub. 
Health Law § 1399-ll(1) (licensing); N.Y. Tax Law § 480(1) (licensing); N.Y. Tax Law § 480-a 
(registration); N.Y. Tax Law § 483 (minimum pricing); id. § 1399-cc (age restrictions).  New 
York also has reduced cigarette ignition propensity laws that require vendors to sell only 
cigarettes that will self-extinguish if not smoked within a specified time period.  See N.Y. Exec. 
Law § 156-c. 
7 “The incentive to profit by evading payment of taxes rises with each tax rate hike imposed by 
federal, state and local governments.”  U.S. Dep’t of Justice, Office of the Inspector General, 
Evaluation and Inspections Div., The Bureau of Alcohol, Tobacco, Firearms and Explosives’ 
Efforts to Prevent the Diversion of Tobacco, ii (Sept. 2009), available at
www.justice.gov/oig/reports/ATF/e0905.pdf. 
8 See U.S. Gov’t Accountability Office, GAO-02-743, Internet Cigarette Sales: Giving ATF 
Investigative Authority May Improve Reporting and Enforcement 27-52 (2002) (“2002 GAO 
Report) (listing many foreign websites), available at http://www.gao.gov/new.items/d02743.pdf; 
see also, e.g., http://www.savontobacco.com/ (offering “Cheap Tax-Free Cigarettes and NO 
Purchase Reporting”) (last visited Sept. 19, 2010). 

Case 1:10-cv-01092-RCL   Document 21    Filed 05/24/11   Page 12 of 39



- 3 - 

vendors who enjoy sovereign rights to sell tax-free cigarettes to tribal members on their own 

reservation for their personal use, but in fact divert those cigarettes for “discount” sales to non-

tribal members across the country.9

Consumers’ ability to obtain untaxed black market cigarettes — at prices discounted by 

up to half the cost of legitimate cigarettes — led to a rapid expansion in this Internet 

marketplace.  By 2005, there were at least 500 cigarette-selling websites.  PACT Act § 1(b)(9), 

124 Stat. 1087.  One study estimated that losses in state tax revenue as a result of cigarette tax 

evasion (including Internet sales) increased from less than $170 million in 1990 to more than 

$550 million by 2000.10

B. Mr. Gordon’s Business   

Mr. Gordon sells cigarettes from the Seneca Nation of Indians’ Alleghany reservation in 

New York State,11  a reservation that has 8,000 tribal members yet supports no less than 140 

tobacco-related businesses that represent “30 percent of [the] mail-order tobacco retailers in the 

United States.”12  In 2009, Mr. Gordon’s tobacco business had revenues of some $24 million 

dollars and profits between $1.2 million and $2.4 million.13  Ninety-five percent of these 

9 See 2002 GAO Report, at 29-51; see also Washington v. Confederated Tribes of the Colville 
Indian Reservation, 447 U.S. 134, 155 (1980) (“It is painfully apparent that the value marketed 
by the smokeshops to persons coming from the outside is . . . . solely an exemption from state 
taxation.”) (citations omitted). 
10 See, e.g., Kevin Davis et al., Cigarette Purchasing Patterns Among New York Smokers: 
Implications for Health, Price, and Revenue 3 (Mar. 2006) (prepared for the New York 
Department of Health), available at
http://www.health.state.ny.us/prevention/tobacco_control/docs/cigarette_purchasing_patterns.pdf
(“Cigarette Purchasing Patterns”). 
11 Aff. of Marcia Gordon, ¶¶ 2-3 (filed June 28, 2010), ECF No. 1-3 (“First Gordon Aff.”). 
12 Pl. Robert Gordon’s Renewed Appl. for a Prelim. Inj., at 5 (filed Apr. 20, 2011), ECF No. 16 
(“Renewed Appl.”),.
13 First Gordon Aff. ¶ 13. 
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revenues are from cigarette sales “to non-Indians who do not live on the Allegany [Seneca] 

territory.”14

Mr. Gordon achieves these sales through a website, www.allofourbutts.com (First

Gordon Aff. ¶ 6), that offers to share Seneca tribal members’ right to buy tax-free cigarettes with 

non-Indians across the country: 

As a Sovereign Nation, we do not pay state taxes on cigarettes and tobacco 
products, we then pass this savings on to all of our customers nationwide by 
offering discount cigarettes . . . online.15

Mr. Gordon’s business is thus fundamentally based on exactly what the Supreme Court has ruled 

tribal vendors may not do:  “market[ing] an exemption from state taxation” to non-tribal 

members.  Colville, 447 U.S. at 155.16  The rationale for allowing tax-free sales to tribal 

members for personal consumption simply does not apply to taxation of non-tribal members. 

See Okla. Tax Comm’n v. Citizen Band Potawatomi Indian Tribe of Okla., 498 U.S. 505, 513 

(1991) (“Sovereign immunity does not prevent a State from requiring Indian retailers . . . to 

collect a state-imposed cigarette tax on their sales to nonmembers of the Tribe.”). 

 Mr. Gordon’s disregard of the law goes beyond taxes.  For over forty years, the Jenkins 

Act has required vendors selling cigarettes into a foreign state to report to the destination state’s 

tax administrators the names and addresses of their customers and the quantity of cigarettes they 

purchased. See PACT Act § 2, 124 Stat. 1087-1103.  This information assists state efforts to 

collect cigarette taxes directly from the purchasing customers.  See Hemi Grp., LLC v. City of 

14Appl. for TRO and Prelim. Inj., at 6 (filed Aug. 20, 2010), ECF No. 1 (citing First Gordon Aff.
¶ 5). 
15 http://www.allofourbutts.com (visited May 9, 2011). 
16 See also Colville, 447 U.S. at 158-59; Cal. State Bd. of Equalization v. Chemeheuvi Indian 
Tribe, 474 U.S. 9, 11-12 (1985) (per curiam); Okla. Tax Comm’n v. Citizen Band Potawatomi 
Indian Tribe of Okla., 498 U.S. 505, 512 (1991); Dep’t of Tax. & Fin. of N. Y. v. Milhelm Attea 
& Bros., Inc., 512 U.S. 61, 73-75 (1994).
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New York, 130 S. Ct. 983, 987 (2010).  But Mr. Gordon’s website for years has assured 

customers that it would never “report tax or customer information to any government agency or 

other entity.”17

C. The Harms of Internet Cigarette Sales That Congress Sought to Cure In the 
PACT Act 

The growth of Internet cigarette vendors like Mr. Gordon’s company created the severe 

problems that Congress sought to address in enacting the PACT Act.18 First, the vendors’ 

disregard of the tax laws deprives state and local governments of billions of dollars in tax 

revenues. See PACT Act § 1(b)(1), 124 Stat. 1087 (“the sale of illegal cigarettes and smokeless 

tobacco products significantly reduces Federal, State, and local government revenues, with 

Internet sales alone accounting for billions of dollars of lost Federal, State, and local tobacco tax 

revenue each year”); 2002 GAO Report at 1 (citing studies that annual state tax losses could be 

as high as $1.4 billion).

Second, Internet cigarette businesses’ weak age verification practices result in increased 

risk of cigarettes being sold to minors over the Internet.  See PACT Act § 1(b)(4)-(5) 124 Stat. 

17 See Ex. B. 
18 Mr. Gordon repeatedly asserts (without evidentiary support) that the Congress enacted the 
PACT Act at the behest of and to aid “Big Tobacco” at the expense of Native American tobacco 
retailers.  See, e.g., Renewed Appl., at 1-2, 7, 11, 17, 20.  But where Congress has “expressly 
stated the purpose” for legislation, the Court “will not lightly infer any other purpose.” Sofamor
Danek Grp., Inc. v. Gaus, 61 F.3d 929, 935 (D.C. Cir. 1995).  As explained in text, Congress 
expressly articulated that its purpose in passing the PACT Act was not to benefit “Big Tobacco” 
but instead to: (1) combat remote tobacco sellers like Mr. Gordon whose disregard of federal, 
state, and local taxes deprived governments of badly-needed revenue; (2) to fix the problem of 
remote cigarette sales to under-age consumers; and (3) to aid law-abiding tobacco retailers who 
were irreparably injured by having to compete against remote vendors who ignored state and 
local laws concerning tobacco sales. 
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1087 (“The majority of Internet and other remote sales of cigarettes . . . are being made without 

adequate precautions to protect against sales to children . . .”).19

Finally, as Amici know all too well, law-abiding retailers and other cigarette businesses 

lose significant amounts of business to websites which, by virtue of their tax avoidance, sell 

cigarettes at an unlawfully low price.  See  PACT Act § 1(b)(6), 124 Stat. 1087. 

ARGUMENT 

A preliminary injunction is an “‘extraordinary and drastic remedy,’” Munaf v. Green, 553 

U.S. 674, 689-90 (2009) (citations omitted), that Courts will grant only if the moving party 

carries the burden of persuasion “by a clear showing.”  Chaplaincy of Full Gospel Churches v. 

England, 454 F.3d 290, 297 (D.C. Cir. 2006) (citation omitted).  The movant must show “(1) a 

substantial likelihood of success on the merits, (2) that it would suffer irreparable injury if the 

injunction were not granted, (3) that an injunction would not substantially injury other interested 

parties, and (4) that the public interest would be furthered by the injunction.” Id. (citing Mova

Pharm. Corp. v. Shalala, 140 F.3d 1060, 1066 (D.C. Cir. 1998)).

19  See, e.g., Prevent All Cigarette Trafficking Act of 2007 & Smuggled Tobacco Prevention Act 
of 2008: Hearing on H.R. 4081 & H.R. 5689 Before the Subcomm. on Crime, Terrorism, and 
Homeland Sec. of the H. Comm. on the Judiciary, 110th Cong. 2 (2008) (testimony of Matthew 
L. Myers, President, Campaign for Tobacco–Free Kids), available at
http://judiciary.house.gov/hearings/pdf/Myers080501.pdf (“The vast majority of Internet tobacco 
product sellers do not do any age or ID verification. . . .  [A] New York study found that in 2004 
and 2005, more than 5% of just 9th graders (14 and 15 year olds) had bought cigarettes online.”);
see also Kurt M. Ribisl, et al., Are the Sales Practices of Internet Cigarette Vendors Good 
Enough to Prevent Sales to Minors?, 92(6) Am. J. Pub. Health 940, 940 (June 2002) (“most 
Internet cigarette vendors use inadequate procedures for age verification”); Youth Smoking 
Prevention & State Revenue Enforcement Act: Hearing on H.R. 1839 Before the Subcomm. on 
Courts, the Internet, and Intellectual Prop. of the Comm. of the H. Comm on the Judiciary, 108th 
Cong. 30 (2003) (testimony of Matthew L. Myers, President, Campaign for Tobacco–Free Kids), 
available at http://judiciary.house.gov/legacy/86786.PDF (“There are currently about 200 U.S. 
websites and 200 foreign-based websites that sell cigarettes to U.S. smokers.  Effective 
safeguards against kids being able to purchase cigarettes via the Internet are almost non-existent.  
While many Internet websites post notices that sales to persons under 18 are illegal or not 
allowed, very few do anything at all to make sure such sales do not occur.”). 
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I. MR. GORDON HAS DEMONSTRATED NO LIKELIHOOD OF SUCCESS ON 
THE MERITS 

Mr. Gordon fails to establish any likelihood of success.  Each of his challenges to the 

PACT Act are meritless. 

A. The PACT Act’s Mailing Ban is Rational and Constitutional 

Mr. Gordon argues that the PACT Act’s mailing ban20 is a “novel,” “sweeping,” and 

“unprecedented” measure that goes far beyond Congress’s historically recognized power to 

exclude objectionable items from the U.S. mails.  Renewed Appl. at 15.  He contends that 

Congress may exclude an item from the mails only if that item is actually “illegal” in at least 

some jurisdictions, or “could damage persons or property in transit.” Id. at 15 & n.7.  Mr. 

Gordon also argues that the mailing ban violates the Fifth Amendment’s Due Process and Equal 

Protection clauses because it is not rationally related to Congress’s declared purposes. Id. at 16-

22.  None of these contentions withstands scrutiny. 

1. Congress Has Broad Power to Exclude Goods From the U.S. Mails on 
Public Policy Grounds. 

It is blackletter law that the U.S. Constitution’s Postal Clause, Art. I, sec. 8, cl. 7, gives 

Congress broad authority to “designate what may be carried in the mail and what excluded,” and 

that Congress may “decline[]” to allow the federal government “to become an agent in the 

circulation of [goods] which it regards as injurious to the people.” Ex parte Rapier, 143 U.S. 

110, 132, 134 (1892) (affirming Congress’s power “to exclude lottery matter from the mails”); 

see also Ex parte Jackson, 96 U.S. 727, 736 (1877) (Congress may “refuse its [mail] facilities for 

the distribution of matter deemed injurious to the public morals”).  Moreover, Congress “may 

forbid any [use of U.S. mails] done in furtherance of a scheme that it regards as contrary to 

20 PACT Act § 3(a)(1), 124 Stat. 1103 (to be codified at 18 U.S.C. § 1716E(a)(1)). 
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public policy, whether it can forbid the scheme or not.” Badders v. United States, 240 U.S. 391, 

393-94 (1916) (Holmes, J.) (emphasis added, citations omitted).  Thus, the issue is not whether 

cigarettes are “legal products,” as Mr. Gordon repeatedly emphasizes they are (see Renewed 

Appl. at 15-17 19), but whether Congress has permissibly determined that the use of the mails to 

distribute these products is “injurious to the people” and “contrary to public policy.” 

Mr. Gordon argues that Congress may only “ban[] the mailing of illegal items” (Renewed

Appl. at 15, emphasis added, footnote omitted), citing to language in a 1903 Supreme Court 

decision that observed that the federal mailing ban against lottery materials “only supplemented

the action of those States — perhaps all of them — which, for the protection of the public 

morals, prohibit the drawing of lotteries, as well as the sale or circulation of lottery tickets, 

within their respective limits.”  Champion v. Ames, 188 U.S. 321, 357 (1903) (emphasis added); 

see Renewed Appl. at 15 & n.7.

Mr. Gordon also offers this as an explanation for why Congress supposedly may ban the 

mailing of alcohol — which it has done for over a century — but not cigarettes:  “Alcohol was 

made nonmailable in 1909, when alcohol was illegal in many states.”  Renewed Appl. at 15 n.7.

Neither Champion nor any other decision limits Congressional power under the Postal Clause to 

ban products that are already illegal under state law.  Indeed, Champion emphasized that 

Congress has broad authority to impose a mailing ban against goods that, although “in general 

use and somewhat favored in both national and state legislation” in previous years, “ha[ve] 

grown into disrepute.”  188 U.S. at 358. 

Moreover, even if Mr. Gordon were correct that Congress may ban the mailed delivery of 

goods only where it “supplements” state laws that already make the delivery of those goods 

illegal, the PACT Act’s mailing ban readily passes muster under that standard.  One of the core 
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purposes of the PACT Act was to supplement state tax and regulatory laws that have gone 

unenforced precisely because the U.S. mails have provided an effective channel for massive 

circumvention of those laws.  See PACT Act § 1(b)-(c),. Many States already prohibit mail 

deliveries of cigarettes to state residents.21  And many States make it illegal for consumers to 

possess unstamped cigarettes, without providing any grace period for them to report and tender 

unpaid taxes.22  Thus, just like the Congressional mail ban upheld in Champion and other 

decisions, the PACT Act’s mail ban “supplement[s] the action of those States” that have 

prohibited the possession of untaxed, unstamped cigarettes “as well as the sale or circulation of 

[such goods], within their respective limits.”  188 U.S. at 357. 

Nor is there anything to Mr. Gordon’s argument that, if an item is not actually “illegal,” it 

may only be banned from the U.S. mails if it is “hazardous to mail carriers or might damage 

other mail.”  Renewed Appl. at 15.  No such restriction on Congressional authority over the mails 

has ever been suggested either by Congress or by the federal courts.  Lottery tickets obviously 

are not “hazardous” materials.  See 18 U.S.C. § 1302 (2006).  Nor are “locksmithing devices,” 

“motor vehicle master keys,” “forged agricultural certifications,” or a variety of other goods that 

Congress has banned from the U.S. mails through the years.  See, e.g., 18 U.S.C. §§ 1716A & 

1716C (2006).  “[T]he cases establish beyond doubt that the postal power may be used broadly 

to achieve social and economic results that Congress deems beneficial,” including “to enforce 

economic regulatory schemes” by closing the mails to noncompliant goods.  Hiett v. United 

21 See Conn. Gen. Stat. § 12-285-c; Md. Code Ann. Bus. Reg.. § 16-223; Mass. Gen. Laws 
Ann. Ch. 64C § 10; Mich. Comp. Laws § 205.431; N.Y. Pub. Health § 1388-ll; Ohio Rev. Code 
Ann. § 2927.023; Utah Code Ann. § 59-14-509; Wash. Rev. Code § 70.155.101 (as amended by 
2009 Wash. Sess. Laws ch. 278, § 3). 

22 See Md. Code Ann. Tax-Gen. § 12-103; N.H. Rev. Stat. Ann. § 78:14; D.C. Code § 47-
2402(i); Ky. Rev. Stat. § 138.165; N.M. Stat. § 7-12-13.2; Tex. Tax Code Ann. § 154.502; W. 
Va. Code § 11-17-19a(a)(14); Wis. Stat. Ann. § 139.44(8). 
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States, 415 F.2d 664, 667 (5th Cir. 1969) (citation omitted); see also Public Clearing House v. 

Coyne, 194 U.S. 497, 507 (1904) (Congress may “refuse to include in its mails such … 

merchandise as may seem objectionable to it upon the ground of public policy”); Shafe v. FTC,

256 F.2d 661, 664 (6th Cir. 1958) (“It is settled law that congressional control of the mails . . . 

includes the power to forbid the use of the mails for deceptive transactions which are detrimental 

to the financial well-being of the nation.”) (citation omitted); Elec. Bond & Share Co. v. SEC, 92 

F.2d 580, 588 (2d Cir. 1937) (“The power of Congress over the mails is not limited to the 

protection of facilities of the mails.  It may be exercised to prevent the use of the mails for 

purposes which it deems objectionable to sound public policy.”), aff’d, 303 U.S. 419 (1938).23

As discussed below, these are precisely the kinds of goals that motivated Congress to ban 

cigarettes from the U.S. mails. 

2. The PACT Act Does Not Violate Mr. Gordon’s Due Process or Equal 
Protection Rights By Barring Him From His “Chosen Profession.” 

Mr. Gordon argues that the PACT Act violates the Fifth Amendment’s Due Process 

Clause because the Act deprives him of his “‘liberty interest’” in pursuing his “‘chosen 

profession’” and his “‘property interest’” in making money from that profession.  Renewed Appl.

12-13 (citations omitted).  Let there be no ambiguity about the nature of Mr. Gordon’s “chosen 

23  Gordon argues that transporting alcohol through the U.S. mails “would be hazardous to 
the mails and to mail carriers, perhaps due to its flammable nature,” and that Congress may 
therefore ban alcohol, but not cigarettes, from the mails.  Renewed Appl. at 15 n.7.  That is sheer 
fiction.  The Postal Service has emphasized that the ban on mailing “intoxicating liquor” has 
been “imposed for reasons other than risk of harm to persons or property in moving the mail,” 
and that liquor is not “hazardous matter.”  U.S. Postal Serv., Mailing Standards of the U.S. Postal 
Service: Publication 52, § 411 (2010), available at 
http://pe.usps.com/text/pub52/pub52c4_001.htm#ep306072; see also U.S. Postal Serv., Aviation 
Mail Security & Hazardous Mail, http://www.usps.com/aviationsecurity/ (last visited May 15, 
2011) (“alcoholic beverages (beer, wine, liquor), are not considered hazardous but are 
prohibited”).  As Mr. Gordon seems to concede in the same footnote, Congress banned the 
shipment of alcohol by mail in 1909 as a way to assist state prohibition efforts, not because of its 
“flammable nature.” 
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profession.”  He seeks to continue engaging in precisely the unfair business conduct the Supreme 

Court repeatedly has condemned: “market[ing] an exemption from state taxation to persons” not 

entitled to such an exemption, thereby seizing an unfair “artificial competitive advantage over all 

other businesses in [the] State.”  Colville, 447 U.S.at 155; see also Milhelm Attea & Bros., 512 

U.S. at 71-72.  To this day, Mr. Gordon’s flagship website (“All of our Butts”) boasts, as it has 

for years:  “As a Sovereign Nation, we do not pay state taxes on cigarettes and tobacco products, 

we then pass this savings on to all of our customers nationwide by offering discount cigarettes . . 

. .” See Ex. A attached to this brief (emphasis added).  Mr. Gordon has no cognizable “liberty 

interest” in making false claims like these and in pursuing a business model that Congress, the 

federal courts, and the States have repeatedly condemned.  And in any event, the mail ban 

readily satisfies the “famously easy-going ‘rational basis review,’” Conn. Dep’t of Pub. Util. 

Control v. FERC, 593 F.3d 30, 33 (D.C. Cir. 2010) (citation omitted), that concededly governs 

Mr. Gordon’s challenges. See Renewed Appl. at 13-15. 

a. The PACT Act Does Not Prevent Mr. Gordon from Pursuing 
His Career. 

Mr. Gordon is a cigarette vendor, and the PACT Act expressly contemplates continued 

Internet cigarette sales, providing a comprehensive set of requirements for “delivery sellers”—

merchants who sell cigarettes for remote delivery rather than on a face-to-face basis—in its 

amendments to the Jenkins Act.  See PACT Act § 2(c), 124 Stat. 1091 (setting forth general 

obligations of delivery sellers); id. (setting forth packaging and age verification obligations of 

delivery sellers); id., 124 Stat. 1092 (records delivery sellers are required to maintain); id., 124 

Stat. 1093 (delivery sellers’ obligation to make sure taxes are paid); id. (creation of federal list of 

non-compliant delivery sellers). 
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Mr. Gordon asserts that the mailing ban has “‘effectively put [him] out of business’ . . . 

because he can no longer ship his legal products in a commercially viable way and thus is 

operating at a net loss” Renewed Appl. at 13 (citation omitted).  But the PACT Act only 

prohibits shipping cigarettes through the U.S. mails.  The Act allows Mr. Gordon to ship his 

products by any other means of delivery or to sell them on a face-to-face basis, and Mr. Gordon 

concedes he does both. Id. at 5, 8.  As the Western District of  New York observed in denying 

the Seneca Free Trade Association’s motion to enjoin the PACT Act’s mailing ban: 

Preventing plaintiffs from using the mails . . . will undoubtedly 
impact the profitability of their business.  Postal delivery clearly 
represents the most efficient and most cost effective means for 
delivery of their products.  However, as one plaintiff (Red Earth) 
has expressly acknowledged, it is not the only means and 
alternative ways to deliver their products do exist.

Red Earth LLC v. United States, No. 1:10-cv-530-RJA, Order, at 7 (W.D.N.Y. filed Aug. 12, 

2010) ECF No. 61.

Indeed, nearly a full year after the PACT Act’s ban on using the postal service to deliver 

cigarettes went into effect, Mr. Gordon’s website is still actively offering “a wide variety of 

discount tobacco products,” with “some of the lowest prices on the net!”  See Exhibit A attached 

to this brief.  The site invites viewers to “[b]rowse our extensive selections of Premium, Generic 

and our Economy Brands and be sure to check out our monthly specials in the Special Offers 

section.” Id.  This hardly sounds like an operation that has been “put out of business.”  To be 

sure, the site now advises that “orders shipped take 10-25 business days from the date of 

shipment” to arrive.  Id.  But this simply underscores that alternative delivery systems are 

available and in use.  Ms. Gordon’s April 20, 2011 Second Declaration (filed Apr. 20, 2011), 

ECF No. 16-1 (“Gordon Second Decl.”) acknowledges that “[w]e now deliver some products 

using a private courier service” in six States (New York, New Jersey, Rhode Island, 
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Pennsylvania, Massachusetts, and Ohio). Id. ¶ 3.  This hardly constitutes being “put out of 

business.”  And of course, Mr. Gordon continues to carry on face-to-face cigarette sales from his 

store on the Seneca reservation. Mr. Gordon’s continued presence in the marketplace contradicts 

his litigation claim that the PACT Act postal ban altogether prevents him from selling cigarettes 

over the Internet.24

b. Even if the Act Did Foreclose Mr. Gordon’s Career as an 
Internet Cigarette Salesman, it Easily Passes Rational Basis 
Scrutiny. 

If the PACT Act did preclude Mr. Gordon from pursuing his “chosen profession,” it 

would still only be subject to rational basis review. See Renewed Appl. at 13 (citing Abigail 

Alliance for Better Access to Dev. Drugs v. von Eschenbach, 495 F.3d 695, 712 (D.C. Cir. 2007).

Under that standard, the Act has “a strong presumption of validity . . . and those attacking the 

rationality . . . have the burden ‘to negative every conceivable basis which might support it.’”  

FCC v. Beach Commc’ns, Inc., 508 U.S. 307, 314-15 (1993) (citations omitted). 

Rational basis review “is not a license for courts to judge the wisdom, fairness, or logic of 

legislative choices.” Id. at 313.  The Act must be sustained “if there is any reasonably 

conceivable state of facts that could provide a rational basis” for Congress’s action. Id. Thus,

“[w]here “there are ‘plausible reasons’ for Congress’ action,” the Court’s “‘inquiry is at an 

end.’” Id. at 313-14 (citation omitted); see also Banner v. United States, 428 F.3d 303, 310 

(D.C. Cir. 2005) (statute must be sustained “‘if any state of facts reasonably may be conceived to 

justify it’”) (citation omitted); Hedgepeth ex rel. Hedgepeth v. WMATA, 386 F.3d 1148, 1156 

24 That certain common carriers have agreed not to deliver cigarettes, see Renewed Appl. at 
32, does not mean there is no carrier willing to deliver them on Gordon’s behalf.  Indeed, it 
appears that at least one delivery company is currently serving Seneca Nation Internet vendors.
See Renewed Appl., at 8.
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(D.C. Cir. 2004) (same). The PACT Act’s mailing ban easily satisfies this lenient standard of 

review.

In enacting the PACT Act, Congress expressly found that delivering cigarettes by mail 

hindered state and local tax collection efforts, hampered efforts to prevent youth smoking, and 

injured brick-and-mortar retailers (like Amici’s members) who comply with the applicable taxes 

and other laws. See PACT Act § 1(b), 124 Stat. 1087-88.  The PACT Act plainly bears a rational 

relation to these legitimate purposes.  

(i) The Mailing Ban is Rationally Related to Enhancing Tax 
Collection Efforts. 

When an out-of-state vendor sells cigarettes into a State, they arrive mixed in with the 

millions of other packages delivered by the Postal Service.  This makes it enormously difficult 

for the State to ascertain that some vendor has sold cigarettes subject to taxation into the State.

This is especially so when the cigarette vendors refuse (as has Gordon) to comply with Jenkins 

Act reporting obligations.  See pages 5-6 above.25  Congress had a more than ample basis to 

conclude that delivery sellers “have been very successful at eluding traditional enforcement 

measures, by making their cigarettes and smokeless deliveries by mail.”  H.R. Rep. No. 111-117, 

at 19 (2009), available at http://www.gpo.gov/fdsys/pkg/CRPT-111hrpt117/pdf/CRPT-

111hrpt117.pdf.

When cigarettes are sold in a typical face-to-face transaction at a local convenience store, 

in contrast, the state tax has been pre-paid by the cigarette distributor purchasing tax stamps from 

25 Gordon is incorrect that Congress did not intend the mailing ban to address the problem of 
Internet vendors ignoring the tax laws of the states and localities into which they sell cigarettes.
Congressman Anthony Weiner, the Act’s sponsor in the House of Representatives, specifically 
identified the mailing ban as a means to address tax evasion by delivery sellers in his remarks 
introducing the bill in the House.  See 155 Cong. Rec. H5737 (daily ed. May 19, 2009) 
(Statement of Rep. Weiner). 
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the State and affixing them to each pack.   See, e.g., N.Y. Tax Law § 471.  The distributor pays 

the tax to the State in return for the tax stamp, and then passes the cost on to the retailer that, in 

turn, passes it on to the customer.  Id.

Prior to the PACT Act, when cigarettes were sold across state lines by an out-of-state 

seller, the State could collect the tax only from the purchasing customer.  But the State’s sole 

way to identify customers buying out-of-state cigarettes was if the vendor complied with its 

Jenkins Act obligation to file reports with the destination State identifying its customers.  As the 

GAO explained to Congress in 2002: 

Officials in nine states that provided us information all expressed 
concern about Internet cigarette vendors’ noncompliance with the 
Jenkins Act and the resulting loss of tax revenues. . . . Overall, the 
states’ efforts to promote compliance with the act by Internet 
vendors produced few results.  Officials in the nine states said they 
lacked the legal authority to successfully address this problem on 
their own.  They believe greater federal action is needed, 
particularly because of their concern that Internet cigarette sales 
will continue to increase with a growing and substantial negative 
effect on tax revenues.

2002 GAO Report, at 11. 

The PACT Act constitutes that “greater federal action.”  As Mr. Gordon concedes, the 

mailing ban has dramatically reduced the volume of cigarettes being sold across state lines.

Renewed Appl. at 8; Gordon Second Decl. ¶ 4 (“Sales are down 90-95% by volume.”).  That 

reduction necessarily reduces the difficulties that destination States face in collecting tax on 

cigarettes consumed by their residents.  Moreover, the mailing ban ensures that cigarette 

deliveries from out-of-state will be made by smaller delivery services that may not deliver 

cigarettes for companies they have reason to believe are non-compliant with the PACT Act.  See,

e.g., PACT Act § 2(c), 124 Stat. 1095.  The use of these smaller entities, which are thus bound to 
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exercise some PACT Act enforcement on their own, will make it easier for States to track the 

arrival of out-of-state cigarettes. 

(ii) The Mailing Ban is Rationally Related to Guarding Against 
Youth Cigarette Sales. 

With respect to youth smoking, Congress had ample basis to conclude that many vendors 

who delivered their cigarettes by U.S. mail had inadequate controls to prevent youth cigarette 

purchases. See note 20 above.  Congress responded rationally by requiring Internet vendors to 

use only private carriers, and subjecting those carriers to specific age-verification procedures for 

delivery sales. See PACT Act § 2(c), 124 Stat. 1091-92.

It was plainly rational for Congress to require Internet vendors to use private carriers, 

instead of the United States Postal Service, for their cigarette deliveries.  First, Congress did not 

want to burden the USPS with the cost and administrative inconvenience of performing age 

verification on every delivery of Internet-sold cigarettes.  The PACT Act allows very limited 

exceptions to the mailing ban (allowing, for example, small shipments of cigarettes between 

adults as gifts), and USPS has required all such mail to be shipped using “hold for pickup” 

service in order to facilitate age verification.26  Congress acted appropriately in not wishing to 

require USPS to process every cigarette delivery through “hold for pickup” at the post office. 

Moreover, the PACT Act encourages private carriers to comply with their PACT Act 

obligations by imposing civil and criminal penalties on those who violate the Act. See  PACT 

Act § 2(c), 124 Stat. 1093-1100 (setting obligations of carriers); id. § 2(d), 124 Stat. 1100-01 

(defining civil and criminal penalties for violating Act).  Congress could reasonably conclude 

that PACT Act compliance would be best served by channeling cigarette deliveries to private 

26 See U.S. Postal Serv., Treatment of Cigarettes and Smokeless Tobacco as Nonmailable 
Matter, Final Rule, 75 Fed. Reg. 29,662, 29,669, § 11.6.2 (May 27, 2010) (requiring cigarettes 
under the “individuals” exception be shipped by Express Mail with Hold for Pickup Service). 
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carriers that presumably are more responsive to the civil and criminal consequences of non-

compliance than the USPS.  Mr. Gordon argues that the age verification procedures set forth in 

section 2 of the PACT Act (to be codified at 15 U.S.C. § 376a(b)(4)) and the availability of age 

verification services from the USPS are sufficient to guard against youth cigarette sales over the 

Internet.  Renewed Appl. at 17-18.  But Congress surely had discretion to decide that the mailing 

ban would be an appropriate further aid in combating youth purchases.  Under rational basis 

review, a legislative measure need not be necessary to address a problem, only rationally related

to the problem. See Waters v. Rumsfeld, 320 F.3d 265, 269 (D.C. Cir. 2003) (“Nor need we 

determine whether the vehicle chosen by Congress is necessary to accomplish its purpose”). 

Finally, Mr. Gordon cites an article by the Campaign for Tobacco-Free Kids suggesting 

that only a “small portion” of underage tobacco sales occur online.  Renewed Appl. at 18.27  But 

this was from a 2003 study.  Advances in Internet commerce have moved rapidly in the eight 

years since that study was published, and Congress was surely entitled to deem this a significant 

problem worth addressing.  Indeed, the Campaign lauded the PACT Act and its mailing ban.  See

Brian Hickey, The PACT Act: Preventing Illegal Internet Sales of Cigarettes & Smokeless 

Tobacco, Campaign for Tobacco-Free Kids, 1 (Mar. 31, 2010)

www.tobaccofreekids.org/research/factsheets/pdf/0361.pdf (noting that by “reducing the 

availability of tax-evading, low-cost cigarettes over the Internet—and stopping Internet sales of 

cigarettes to kids—the PACT Act will also prevent and reduce smoking and its many harms and 

costs”). 

27  The article indicates that between two and three percent of the cigarettes smoked by 
underage users came from delivery sales.  See Jessica Guilfoyle, Where Do Youth Smokers Get 
Their Cigarettes, Campaign for Tobacco-Free Kids, 1 (June 16, 2010), 
http://www.tobaccofreekids.org/research/factsheets/pdf/0073.pdf. 
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(iii) The Mailing Ban is Rationally Related to Stopping Unfair 
Competition by Internet Vendors. 

The PACT Act’s mailing ban is also intended to help state and local governments collect 

the taxes owed on cigarettes sold by out-of-state delivery sellers to in-state smokers.  In so doing, 

the mailing ban will prevent legitimate cigarette retailers—like Amici’s members—from losing 

billions of dollars in sales to companies like Mr. Gordon’s that offer “discounts” on cigarettes 

that are funded by their evasion of applicable state and local taxes. See PACT Act § 1(b)(6), 124 

Stat. 1087.  It is entirely permissible for Congress to bar goods from the U.S. mails in order to 

encourage compliance with tax and other regulatory requirements.   

3. The Exception for Intrastate Deliveries Within Alaska and Hawaii 
Does Not Violate Equal Protection Guarantees. 

Mr. Gordon also attempts, in a single-sentence footnote, to raise an equal protection 

claim based on the exception to the mailing ban for intrastate shipments within Alaska and 

Hawaii. Renewed Appl. at 19 n.10 (citing 18 U.S.C. § 1716E(b)(2)).  This throwaway sentence, 

which lacks any supporting analysis or case citations, is insufficient to present this issue properly 

for judicial consideration. See, e.g., United States v. Brodie, 524 F.3d 259, 274 (D.C. Cir. 2008) 

(“‘[O]ne sentence, unaccompanied by argument or any citation to authority, does not preserve 

the issue for decision.’”) (citation & footnote omitted). 

In any event, the exception for intrastate deliveries within Alaska and Hawaii (but not for 

interstate shipments to or from those States) readily satisfies rational basis review.  The purpose 

of the exception was “to allow mailings of cigarettes and smokeless tobacco to persons located in 

remote areas of Hawaii or Alaska, where individuals are forced to rely exclusively on the mails 

to obtain groceries and other consumables.”  S. Rep. 110-153, at 15 (2007), available at 

http://www.gpo.gov/fdsys/pkg/CRPT-110srpt153/pdf/CRPT-110srpt153.pdf.  Congress has 

repeatedly enacted special provisions and exceptions governing Alaska and Hawaii in 
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recognition of the geographic isolation of these States, and the federal courts have repeatedly 

upheld these classifications.28

B. The PACT Act Properly Requires Companies That Sell Into a Jurisdiction to 
Comply With the Tax and Other Laws of that Jurisdiction 

Relying almost exclusively on Quill v. North Dakota ex rel. Heitkamp, 504 U.S. 298 

(1992), Mr. Gordon argues that the PACT Act violates due process by requiring him to comply 

with the excise tax and other laws of the states and localities into which he sells cigarettes.  See

Renewed Appl., at 22-27.  But the PACT Act is fully consistent with due process, for several 

independent reasons. 

1. The PACT Act Imposes No Obligation on a Cigarette Vendor Unless 
it Deliberately Sells Cigarettes Into a State or Locality, and That 
Deliberate Sale is Itself Sufficient to Create Minimum Contacts 

The PACT Act only requires Mr. Gordon to comply with the excise tax and other laws of 

a state or locality “[w]ith respect to [his] delivery sales into [that] specific State and place.”  

PACT Act § 2(c), 124 Stat. 1091.  So Mr. Gordon is only required to comply with a particular 

28 See, e.g., Matsuo v. United States, 586 F.3d 1180, 1185 n.8 (9th Cir. 2009) (statutory 
exemption of federal employees in Alaska and Hawaii from “locality pay” adjustments 
applicable to federal employees in the 48 contiguous States “clearly satisfies rational-basis 
scrutiny” under the equal protection component of the Fifth Amendment’s Due Process Clause) 
(emphasis added), cert. denied, 130 S. Ct. 3462 (2010); Alaskan Cent. Express Inc. v. United 
States, 145 Fed. App’x 211, 212 (9th Cir. 2005) (special benefits and subsidies for U.S. mail 
customers in Alaska served legitimate ends, employed rational means, and thus did not violate 
equal protection); Kahawaiolaa v. Norton, 386 F.3d 1271, 1279-83 (9th Cir. 2004) (rejecting 
equal protection challenge to Department of Interior regulations excluding native Hawaiians 
from tribal recognition process that governed in other 49 States); Stop H-3 Ass’n v. Dole, 870
F.2d 1419, 1430-31 (9th Cir. 1989) (“Contrary to appellants’ assertion, it is simply not true that 
Congress may not create exemptions from generally applicable statutes in order to authorize 
state-specific projects”; “many decisions” have approved the “carving out [of] a local exception 
to a national policy”) (citation omitted) (discussing exemptions of Trans-Alaska Pipeline and 
Hawaii interstate highway project from nationally applicable permitting requirements); see also 
United States v. Ptasynski, 462 U.S. 74, 85 (1983) (upholding constitutionality of exemption of 
Alaskan crude oil from federal windfall profits tax given the “unique” and “disproportionate 
costs and difficulties” of drilling and transportation in Alaska); Thompson Multimedia, Inc. v. 
United States, 340 F.3d 1355, 1365 (Fed. Cir. 2003) (Congress may “craft[] a narrow exemption 
to alleviate a disproportionate incidence of the [federal Harbor Maintenance Tax] on Alaska and 
Hawaii as a result of their heavy reliance on domestic shipping”). 
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jurisdiction’s tax and other laws if he deliberately accepts an order for cigarettes from a resident 

of that jurisdiction, accepts payment, and then ships the cigarettes to an address in the 

jurisdiction. 

Even if the Court were to assume that due process required minimum contacts on a 

jurisdiction-by-jurisdiction basis, therefore (and as explained in Section I(B)(2), below, it does 

not), the PACT Act plainly satisfies that test.  By definition, it only requires a cigarette seller to 

comply with an out-of-state jurisdiction’s laws if the seller has established minimum contacts by 

deliberately selling into that jurisdiction. 

A vendor has minimum contacts with a State if it “‘purposefully direct[s]’” its activities 

into the State by delivering “‘its products into the stream of commerce with the expectation that 

they will be purchased by consumers in the forum State.’”  Burger King v. Rudzewicz, 471 U.S. 

462, 472-73 (1985) (citation omitted); see also Zippo Mfg. Co. v. Zippo Dot Com, Inc., 952 F. 

Supp. 1119, 1124 (W.D. Pa. 1997) (“Traditionally, when an entity intentionally reaches beyond 

its boundaries to conduct business with foreign residents, the exercise of specific jurisdiction is 

proper. . . . Different results should not be reached simply because business is conducted over the 

Internet.”) (citation omitted).   

Many courts have found minimum contacts based on minimal or isolated sales into the 

state. See, e.g., Illinois v. Hemi Grp. LLC, 622 F.3d 754, 758 (7th Cir. 2010), finding personal 

jurisdiction over an Internet cigarette vendor because: 

Hemi created several commercial, interactive websites through which customers 
could purchase cigarettes from Hemi.  Hemi held itself out as open to do business 
with every state (including Illinois) except New York.  After the customers made 
their purchases online, Hemi shipped the cigarettes to their various destinations.
It is Hemi reaching out to residents of Illinois, and not the residents reaching 
back, that creates the sufficient minimum contacts with Illinois that justify 
exercising personal jurisdiction over Hemi in Illinois. 
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See IP Innovation, LLC v. RealNetworks, Inc., 310 F. Supp. 2d 1209, 1213 (W.D. Wash. 2004) 

(“This single sale is sufficient to establish the minimum contacts that permit an exercise of 

specific jurisdiction in a case arising out of that sale.”); see also Dental Arts Lab., Inc. v. Studio 

360 The Dental Lab, LLC, No. 10-CV-4535, 2010 WL 4877708, at *6 (N.D. Ill. Nov. 23, 2010 

(upholding personal jurisdiction because the defendant “made its products available to Illinois 

customers and did in fact sell to Illinois customers”); More Cupcakes, LLC v. Lovemore LLC,

No. 09 C 3555, 2009 WL 3152458, at *4 (N.D. Ill. Sept. 24, 2009) (“Defendants in this case 

have used their website to conduct business with Illinois customers on two occasions.  

Defendants thus purposefully availed themselves of doing business in Illinois by selling their t-

shirts with the alleged infringing marks to Illinois consumers.”); Pope v. Elabo GmbH, 588 F. 

Supp. 2d 1008, 1020 (D. Minn. 2008) (“This court finds . . . that a single direct sale . . . can be a 

sufficient contact to support personal jurisdiction. . . .”); Energy Brands Inc. v. Spiritual Brands, 

Inc., 571 F. Supp. 2d 458, 471-72 (S.D.N.Y. 2008) (finding personal jurisdiction based on sales 

of $160 in merchandise into New York). 

By definition, the PACT Act only requires compliance with the laws of jurisdictions with 

which the seller has minimum contacts based on deliberate sales.  On this basis alone, the PACT 

Act complies fully with due process. 

2. When a Federal Statute is Involved, Due Process Only Requires 
Minimum Contacts With the United States as a Whole 

Quill involved a state’s efforts to impose its taxes on an out-of-state vendor.  This case, in 

contrast, involves the Federal Government exercising its broad authority to impose conditions on 

a cigarette vendors’ right to engage in interstate commerce. 

The courts have repeatedly upheld federal laws, like the PACT Act, that require 

companies dealing in interstate commerce to respect the laws of the states and jurisdictions in 
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which they sell their goods. See e.g., James Clark Distilling Co. v. W. Md. Ry. Co., 242 U.S. 

311, 324 (1917) (upholding federal law requiring those shipping liquor in interstate commerce to 

comply with the laws of the States into which they ship); Ky.. Whip & Collar Co. v. Ill. Cent. 

R.R. Co., 299 U.S. 334, 348-49 (1937) (upholding federal statute making it illegal to transport in 

interstate commerce goods made by convict labor if the sale or use of those goods would violate 

the law of the destination state); Griswold v. President of the United States, 82 F.2d 922, 925-26 

(5th Cir. 1937) (upholding federal statute prohibiting interstate shipment of oil that was produced 

in violation of state law); Interactive Media Entm’t & Gaming Ass’n v. United States, 580 F.3d 

113, 114 (3d Cir. 2009) (upholding federal statute outlawing Internet gambling where “‘such bet 

or wagers is unlawful under any applicable . . . State law in the State or Tribal lands in which the 

bet or wager is initiated, received or otherwise made’”) (citation omitted). 

Mr. Gordon is incorrect in arguing that Congress may enact such legislation only if the 

interstate sellers have “minimum contacts” with each of the 50 states.  Renewed Appl., at 23-27.

Where a federal statute is challenged on due process grounds (unlike the state statute at issue in 

Quill) the proper question is whether the defendant has minimum contacts with the United States 

as a whole. See, e.g. Wiwa v. Shell Petroleum Dev. Co. of Nigeria, Ltd., 335 Fed. App’x 81, 83 

(2d Cir. 2009) (in suit under the federal Alien Tort Claims Act the question was whether the case 

was properly dismissed for “failure to allege the requisite minimum contacts with the United 

States”) (citation omitted); Porina v. Marward Shipping Co., 521 F.3d 122, 129 (2d Cir. 2008) 

(in suit under federal maritime statutes, question was whether defendant had sufficient “contacts 

with the United States”) (citation omitted); In re Magnetic Audiotape Antitrust Litig., 334 F.3d 

204, 207-08 (2d Cir. 2003) (in suit under federal antitrust laws, question was whether defendant 

“ha[d] sufficient minimum contacts with the United States to satisfy due process”) (emphasis 
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deleted).29  It is undisputed that Mr. Gordon has minimum contacts with the United States as a 

whole.

Nor does the PACT Act infringe on principles of “‘fair play and substantial justice.’”  

Gordon v. Holder, 632 F.3d 722, 726 (D.C. Cir. 2011) (citation omitted).  In the context of 

federal legislation, “it does not offend traditional notions of fair play and substantial justice to 

exercise personal jurisdiction over a defendant residing within the United States.”  Busch v. 

Buchman, Buchman & O’Brien Law Firm, 11 F.3d 1255, 1258 (5th Cir. 1994).  Mr. Gordon is 

on fair notice that if he wishes to sell cigarettes into a particular state or locality, he needs to 

comply with the laws applicable to any other cigarette seller in those jurisdictions.  If Mr. 

Gordon does not want to comply with those laws, all he needs to do is restrict his sales to 

jurisdictions where he is willing to so comply.  This simple obligation to comply with the laws of 

the places where Mr. Gordon does business surely does not offend a notion of fair play or 

substantial justice. 

3. In Any Event, Mr. Gordon Offers No Proof That He Lacks 
Substantial Contacts With Any Particular State or Jurisdiction 

Mr. Gordon has failed to make an evidentiary showing that he lacks substantial contacts 

with any specific, identified state or local jurisdiction.  Mr. Gordon concedes that he advertises 

his cigarettes across the country via his website, and that he has sold tens of millions of dollars 

29 See also SEC v. Bilzerian, 378 F.3d 1100, 1106 n.8 (D.C. Cir. 2004) (“the requirement of 
‘minimum contacts’ with a forum state is inapplicable where the court exercises personal 
jurisdiction by virtue of a federal statute authorizing nationwide service of process . . . . In such 
circumstances, minimum contacts with the United States suffice”) (citation omitted); Pinker v. 
Roche Holdings Ltd., 292 F.3d 361, 368-69 (3d Cir. 2002) (same); SEC v. Carillo, 115 F.3d 
1540, 1543 (11th Cir. 1997) (same).  Although these cases address the specific instance of 
statutes authorizing nationwide service of process, they also demonstrate the general principle 
that Congress has authority, consistent with the due process clause, to extend its jurisdiction over 
any entity that has minimum contacts with the United States.  In the PACT Act, Congress plainly 
sought to assert that broad jurisdiction over those selling cigarettes in interstate commerce. 
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worth of cigarettes across the country over the years.30   He asserts that there are “certain states” 

and “many local jurisdictions” into which he has not made cigarette sales.31  But he fails to 

identify what those states or jurisdictions are, and offers no specific proof as to his level of sales 

into those jurisdictions.  Mr. Gordon’s careful assertion that there are “certain states” where he 

does not sell cigarettes, moreover, is a tacit concession that in most states and jurisdictions Mr. 

Gordon has sales that plainly provided “minimum contacts” under any legal standard.32

Whatever standard of minimum contacts the Court chooses to apply, Mr. Gordon is not 

entitled to an injunction preventing nationwide enforcement of the PACT Act simply because 

there are a handful of jurisdictions with which he lacks such contacts.  Unless and until Mr. 

Gordon offers proof regarding the specific levels of sales and other contacts he has with the 

particular jurisdictions with which he claims a lack of minimum contacts, Mr. Gordon has not 

even attempted to meet his burden of proof to justify an injunction.

C. Mr. Gordon Lacks Standing to Assert a Tenth Amendment Challenge to the 
PACT Act 

Mr. Gordon also claims the PACT Act is unconstitutional (apparently based on the Tenth 

Amendment), because it “commandeers states to implement a federal taxation scheme not in 

accord with existing state law.”  Renewed Appl., at 27-31.  Mr. Gordon’s claim is meritless 

because he lacks standing to assert this claim.  See Neighbors of Casino San Pablo v. Salazar,

30 See, e.g. First Gordon Aff. ¶ 13. 
31 Renewed Appl., at 26. 
32 Mr. Gordon argues at length that he “cannot constitutionally be taxed merely because he mails 
a product to a single customer in a foreign state or locality.” Renewed Appl., at 26.  But even if 
this were the law (and as explained in text, it is not the law) Gordon neither identifies those states 
nor offers any evidence of his sales volume into those states.  Should the Court find minimum 
contacts with particular states pertinent to federal legislation (which it is not), Mr. Gordon’s 
remedy would be to file an “as applied” challenge to enforcement of the PACT Act as to him as
applied to those particular states. He is not entitled to an injunction against enforcement of the 
Act as to all states just because there are a handful in which he has minimal sales. 
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No. Civ. 09-2384 RJL, 2011 WL 1238720, at *4 (D.D.C. Mar. 30, 2011) (“[t]o the extent that 

these allegations are construed properly as constitutional violations of the . . . Tenth Amendment, 

plaintiffs lack standing under this Court’s case law”) (footnotes omitted); Lomont v. O’Neill, 285 

F.3d 9, 13 n.3 (D.C. Cir. 2002) (private party standing to assert Tenth Amendment claims 

“uncertain”); United States v. Hacker, 565 F.3d 522, 526-27 (8th Cir.) (joining six other Circuits 

that hold that private parties lack such standing), cert. denied, 130 S. Ct. 302 (2009).  This is 

especially true here, because the States—whose interests Mr. Gordon purports to be protecting 

—are strong proponents of the PACT Act. See Blair Tinkle, Attorneys General Praise PACT 

Act Being Signed Into Law, NAAGazette, 5 (Apr. 22, 2010), http://www.naag.org/attorneys-

general-praise-pact-act-being-signed-into-law.php. One of the PACT Act’s main purposes is to 

enhance States’ ability to collect their cigarette excise taxes. 

II. THE BALANCE OF EQUITIES STRONGLY FAVORS DENIAL OF THE 
REQUESTED INJUNCTION 

This Court has “set a high standard for irreparable injury.”  Chaplaincy, 454 F.3d at 297.

The claimed injury must be “‘certain and great; it must be actual and not theoretical.’” Id.

(citation omitted).  Mr. Gordon, still in the business of selling cigarettes almost a full year after 

the PACT Act became effective on June 29, 2010, has simply failed to make this demanding 

showing.

A. Mr. Gordon Has Failed to Show That He Faces Irreparable Injury 

Lost  Sales Are Not Sufficient to Show Irreparable Injury.  Mr. Gordon’s main claim of 

irreparable injury is lost sales.  Renewed Appl., at 31-34.  But it is settled law that “economic loss 

alone will rarely constitute irreparable harm.”  Astrellas Pharma US Inc. v. FDA, 642 F. Supp. 

2d 10, 22 (D.D.C. 2009) (citations omitted).  Courts in this Circuit “have generally been hesitant 

to award injunctive relief based on assertions about lost opportunities and market share.”  Mylan
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Pharms., Inc. v. Shalala, 81 F. Supp. 2d 30, 42-43 (D.D.C. 2000).  Indeed, “financial harm alone 

cannot constitute irreparable injury unless it threatens the very existence of the movant’s 

business.” Sociedad Anonima Vina Santa Rita v. Dep’t of Treasury, 193 F. Supp. 2d 6, 14 

(D.D.C.2001).

Although Mr. Gordon asserts summarily that “enforcement of the PACT Act is 

destroying his business,” (Renewed Appl., at 31), he offers little to support this conclusory claim.  

Mr. Gordon is still in business almost a year after the PACT Act became effective.  He has found 

at least one shipping company to make deliveries for him in lieu of the Postal Service, and offers 

no reason why he could not find others.  Id. at 32.  Though his business may be smaller, Mr. 

Gordon offers no reason why its very existence is threatened. 

No Constitutional Rights Have Been Violated. Mr. Gordon asserts that he faces 

irreparable injury because his constitutional rights will be violated in the absence of an 

injunction. Renewed Appl., at 33-34.  But this Court has explicitly rejected the notion that “the 

mere allegation of a constitutional violation is sufficient to constitute irreparable injury, even if 

the injury is merely financial.”  Live365, Inc. v. Copyright Royalty Bd., 698 F. Supp. 2d 25, 45 

(D.D.C. 2010) (citations omitted).  At the very least, the party claiming irreparable injury must 

show that he is “likely to succeed on the merits of its constitutional challenge.”  Id. (footnote 

omitted). As explained above, Mr. Gordon has no realistic chance of succeeding on his 

constitutional claims. 

All Sellers Must Comply with State and Local Tobacco Laws.  Finally, Mr. Gordon 

asserts that he will be irreparably injured because he “faces the incredible burden of having to 

continuously monitor and comply with at least 550 state and local taxing schemes, regardless of 

minimum contacts with a given jurisdiction.”  Renewed Appl., at 33.  But this burden is entirely 
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self-inflicted.  Mr. Gordon need only monitor the state and local taxing schemes of the particular 

states and localities into which he plans to sell cigarettes.  If ascertaining the law of 550 

jurisdictions is too taxing for Mr. Gordon, he can eliminate that problem simply by choosing to 

sell into no greater number of jurisdictions than he is able to handle in terms of complying with 

the applicable laws. 

B. Mr. Gordon Has Failed to Show That An Injunction Will Not Harm Other 
Parties As Well as the Public Interest 

Entry of an injunction will, moreover, harm other parties and the public interest.

Congress deemed the PACT Act necessary to prevent the loss of billions of dollars of federal and 

state tax revenues, to discourage youth smoking, and to prevent tax-paying retailers like Amici

from losing hundreds of millions of dollars in revenues as a result of unfair competition to 

vendors like Mr. Gordon who offer huge discounts on cigarettes because they do not pay the 

applicable taxes.33  The National Association of Attorney Generals praised the PACT Act 

immediately upon its passage, noting that would “enhance and improve both state and federal 

budgets and protect[] the health of our nation’s children.”34

Mr. Gordon has failed to meet his burden of showing that delay in implementing the 

PACT Act would harm other parties and the public in these precise ways. 

33 Mayor Bloomberg recently confirmed that out-of-state cigarette sellers “who evade taxes hurt 
our law-abiding small businesses.” Press Release, Office of the Mayor – New York City,
Mayor Bloomberg Announces Suit Against Out-of-State Cigarette Manufacturers for Illegal 
Sales (Dec. 14, 2010), available at 
http://www.nyc.gov/portal/site/nycgov/menuitem.c0935b9a57bb4ef3daf2f1c701c789a0/index.js
p?pageID=mayor_press_release&catID=1194&doc_name=http%3A%2F%2Fwww.nyc.gov%2F
html%2Fom%2Fhtml%2F2010b%2Fpr508-10.html&cc=unused1978&rc=1194&ndi=1 
34 Blair Tinkle, Attorneys General Praise PACT Act Being Signed Into Law, NAAGazette, 5 
(Apr. 22, 2010), http://www.naag.org/attorneys-general-praise-pact-act-being-signed-into-
law.php.
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Harm to Federal, State and Local Governments.  In passing the PACT Act, Congress 

expressly found that “the sale of illegal cigarettes and smokeless tobacco products significantly 

reduces Federal, State, and local government revenues, with Internet sales alone accounting for 

billions of dollars of lost Federal, State, and local tobacco tax revenue each year.”  PACT Act § 

1(b)(1), 124 Stat. 1087. Mr. Gordon quotes the Red Earth court for the notion that if “‘it is later 

determined that plaintiffs are required to comply with the state and local taxes of a particular 

jurisdiction, plaintiffs will need to pay the taxes owed at that point.’”  Renewed Appl., at 34 

(citation omitted).  But Mr. Gordon does not explain how the affected states and localities will 

recover their lost revenues.  He does not, for example, propose to post a bond for those revenues, 

nor commit to keep detailed records that would allow a determination of taxes owed when he 

fails to prevail in this litigation. 

Harm to Children.  Congress expressly found that “the sale of illegal cigarettes and 

smokeless tobacco over the Internet, and through mail, fax, or phone orders, makes it cheaper 

and easier for children to obtain tobacco products.”  PACT Act § 1(b)(4), 124 Stat. 1087.  Mr. 

Gordon fails to show that this harm will not result directly from any delay in implementing the 

PACT Act. 

Harm to Law-Abiding Retailers.  Amici have long experience with yet another harm 

Congress sought to end in the PACT Act:  “unfair competition from illegal sales of cigarettes and 

smokeless tobacco is taking billions of dollars of sales away from law-abiding retailers 

throughout the United States.”  PACT Act § 1(b)(6), 124 Stat. 1087.  As Senator Hatch explained 

in introducing an early version of the Act, Congress specifically intended the PACT Act to end 

untaxed online cigarette sales that are “unfair to brick and mortar retailers . . . placing these 
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businesses at an unfair competitive disadvantage.”35  Delay in implementing the Act will simply 

perpetuate that harm to Amici’s tax-paying members. 

CONCLUSION 

For all the reasons stated above, the Court should deny Mr. Gordon’s request for a 

preliminary injunction.  

Dated:  May 20, 2011     Respectfully submitted, 

       /s/ John F. O’Connor___________ 
John F. O’Connor 
Bar No. 460688 
Steptoe & Johnson LLP 
1330 Connecticut Avenue NW 
Washington, D.C. 20036 
Telephone: 202.429.3775 
Facsimile: 202.429.3902 
Attorneys for Amici Curiae 

35 149 Cong. Rec. 13,457 (June 3, 2003) (statement of Sen. Hatch). 
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