
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
----------------------------------------------------------------------- x 

ROBERT GORDON, 

                                                                  Plaintiff, 

v. 

ERIC HOLDER, UNITED STATES DEPARTMENT OF
JUSTICE, KENNETH MELSON, BUREAU OF
ALCOHOL, TOBACCO AND FIREARMS, JOHN
“JACK” POTTER, UNITED STATES POSTAL
SERVICE, 
 

Defendants. 

                
   
 
  1:10-CV-01092 (HHK)  
 
 
 
 
          
 
 
 
 

----------------------------------------------------------------------- x 

MEMORANDUM OF LAW OF AMICUS CURIAE THE CITY OF NEW YORK 
 
Amicus curiae The City of New York (the “City”), respectfully submits this 

memorandum of law in opposition to plaintiff Robert Gordon’s motion to preliminarily enjoin 

Attorney General Eric Holder, the United States Department of Justice, Acting Director Kenneth 

Melson, the Bureau of Alcohol, Tobacco, Firearms and Explosives, Postmaster General John 

“Jack” Potter, and the United States Postal Service from enforcing in part the Prevent All 

Cigarette Trafficking Act of 2009 (the “PACT Act” or “the Act”).   

PRELIMINARY STATEMENT 

It is true that “the public has a vested interest in the outcome of this case,” 

Plaintiff Robert Gordon’s Renewed Application For A Preliminary Injunction (“Gordon Br.”) at 

3, but that interest weighs overwhelmingly against awarding the injunctive relief sought, as 

evidenced by Congress’ unanimous passage of the PACT Act, the Act’s support by 47 state 
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attorneys general,1 and the praise with which passage was greeted by public health organizations 

with no financial stake in the Act.2  That public interest exceeds by a wide margin Gordon’s 

purely private stake in a business long held to be a tax arbitrage scheme appropriately prosecuted 

as mail and wire fraud.  See, e.g., United States v. Brewer, 528 F.2d 492 (4th Cir. 1975).   

The City of New York brings to the present controversy the experience of a 

seven-year effort within the legal thicket in which mail-order tobacco sellers were until now able 

to conceal their activities.  In suits brought against internet cigarette sellers, the City learned the 

remarkable lesson that conduct held to constitute mail fraud, Brewer, 528 F.2d at 494-98, that 

deprived governments of billions in tax dollars and that undercut a myriad of public health 

measures, could not, under pre-PACT Act law, be remedied by State and local governments.  See 

Hemi Group, LLC v. City  of New York, 130 S. Ct. 983 (2010) (City had no RICO standing to 

pursue internet cigarette sellers), rev’g City of New York v. Smokes-Spirits.com, Inc., 541 F.3d 

425 (2d Cir. 2008) (reiterating that Jenkins Act violations constitute mail and wire fraud).  

Fortunately, Congress responded to this enforcement gap with the PACT Act, including its 

prohibition on mailing tobacco products.  The outcome in Hemi Group alone points to the 

rational basis for the PACT Act.  

The PACT Act is economic legislation which forecloses maneuvers that enable 

exploitation of cigarette price differences resulting from interstate cigarette tax disparities.  The 

Act thereby protects state and local tax revenues, the individual state legislative choices that 

underlie them, and the local merchants who must include tax amounts in their sales.  Gordon 

                                                 
1 See http://www.naag.org/attorneys-general-praise-pact-act-being-signed-into-law.php  (last 
visited May 3, 2011)  
 
2 See, e.g., http://www.tobaccofreekids.org/research/factsheets/pdf/0361.pdf (last visited May 3, 
2011); http://www.lungusa.org/associations/states/new-york/pressroom/news-releases/2010-
2011/lung-association-joins-health.html (last visited May 3, 2011) 
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complains that the PACT Act’s prohibition on mailing tobacco – a prohibition already upheld in 

Red Earth LLC v. United States, 728 F. Supp. 2d 238 (W.D.N.Y. 2010) – places him “at a 

massive competitive disadvantage compared to local retailers such as convenience stores.”  

Gordon Br. at 8.  That complaint only serves to emphasize the deferential review to be accorded 

this legislation.  “The Supreme Court has admonished that it is for the legislature, not the courts, 

to balance the advantages and disadvantages of economic legislation.”  Star Scientific, Inc. v. 

Beales, 278 F.3d 339, 349 (4th Cir. 2002) (citing Williamson v. Lee Optical of Okla., Inc., 348 

U.S. 483, 487 (1955)).  The Court’s task here is thus light, “[b]ecause the legislatures are better 

equipped to consider and evaluate the ‘profound and far reaching consequences” that such 

legislation may have.”  Id.3   

BACKGROUND 

Tax evasion is the economic foundation of Gordon’s internet-based cigarette 

business: “[T]he competitive advantage which the Indian seller doing business on tribal land 

enjoys over all other cigarette retailers, within and without the reservation, is dependent on the 

extent to which the non-Indian purchaser is willing to flout his legal obligation to pay the tax.” 

Moe v. Confederated Salish and Kootenai Tribes, 425 U.S. 463, 481-82 (1976).  By exploiting 

individual State decisions to maintain through taxation the high cigarette prices known to 

                                                 
3 The irony of Gordon, of all people, invoking “competitive unfairness” cannot go unremarked. 
Gordon’s business rests entirely on his ability as a Native American to obtain cigarettes for his 
personal use without paying state or local taxes.  By re-selling the cheap cigarettes available to 
him only by abuse of his Native American status, Gordon gains a massive, and unfair, 
competitive advantage “compared to local retailers such as convenience stores.”  See Oneida 
Nation of New York v. Cuomo, 2011 U.S. App. Lexis 9497 at *9 (2d Cir. May 9, 2011) (“[Tribal] 
retailers purchased approximately 5 million untaxed cigarette cartons from state-licensed 
stamping agents in 2009 …. If only [tribe] members had consumed these cigarettes, every man, 
woman, and child would have smoked 364 packs per day in 2009.”).     
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discourage smoking,4 cigarette sellers like Gordon abuse their immunities from taxation on 

personal use and then dangle their deceptively low-priced wares before consumers living in high 

tax jurisdictions.5   

The problem is not new: “Almost as soon as state levies [on cigarettes] began, . . . 

the resulting interstate price discrepancies created incentives for interstate smuggling. In 

response, the federal government in 1949 passed the Jenkins Act, requiring shippers to notify the 

relevant tax authorities of interstate shipments of cigarettes.” Efficient Excise Taxation: The 

Evidence From Cigarettes, 40 J. Law & Econ., 113, 117 (1997).  The Jenkins Act was based on 

congressional findings that “individuals and organizations are using the United States mails to 

circumvent State laws,” and that “[a]dvertisements of organizations specializing in this business 

cite the availability and use of the United States mails as proof of legality of their operations.” S. 

Rep. No. 644, 81st Cong., 1st Sess., (reprinted in U.S. Code Cong. and Admin. News 2158, 2159-

60 (1949)). Congress accordingly found that “respect for the laws of the sovereign States will be 

furthered … and ... the public interest will be served by [a] bill eliminating any inference that the 

Federal Government approves of the circumventing of State laws.”  Id.  

The original Jenkins Act imposed reporting requirements on interstate cigarette 

sales, reflecting “Congress’ recogni[tion] . . . that interstate sales of cigarettes could be a form of 

tax evasion when the transactions were accomplished by practices that deliberately enabled the 

purchasers to escape taxes.” Brewer, 528 F.2d at 496.  When cigarette sellers flouted the Jenkins 

                                                 
4 See City of New York v. Golden Feather Smoke Shop, Inc., 2009 U.S. Dist. Lexis 76306 at *64 
(E.D.N.Y. Aug. 25, 2009) (evidence shows that every ten percent increase in the price of 
cigarettes yields a four percent decline in smoking).   
 
5 The “reduced” prices offered by Gordon and other internet sellers are inherently deceptive 
because the buyer remains liable for the taxes, which if paid, bring the price back to what it 
would be in the buyer’s state of residence.   
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Act by refusing to report sales, the courts recognized the unreported cross-border cigarette sales 

for what they were – schemes intended to deprive governments of money or property through 

false representations, redressable under the mail and wire fraud statutes.  See United States v. 

DeFiore, 720 F.2d 757 (2d Cir. 1983), cert. denied, 467 U.S. 1241 (1984); United States v. 

Howe, 591 F.2d 454 (8th Cir.), cert. denied, 441 U.S. 963 (1979); United States v. Melvin, 544 

F.2d 767, 774 (5th Cir.), cert. denied, 430 U.S. 910 (1977); Brewer, 528 F.2d 492.  Even at a 

time when cigarettes were legally mailable, the Fourth Circuit observed that “Although using the 

mails for the interstate sale of cigarettes … is in itself an innocent act, it becomes fraudulent 

when the seller couples it with an intent to transact business in a way that enables his customers 

to escape taxes by dealing with him. Then it becomes, as the legislative history of the Jenkins 

Act notes, a form of tax evasion.” Brewer, 528 F.2d at 496; see also De Fiore, 720 F.2d at 762 

(“When Congress enacted the Jenkins Act… – which requires cigarette distributors to file reports 

to appropriate state authorities – it voiced no objection to prosecutions under the wire or mail 

fraud statutes in connection with state cigarette tax evasion.”) (citations omitted).  

The original Jenkins Act was ultimately shown to be toothless.  See, e.g., General 

Accountability Office: Internet Cigarette Sales: Giving ATF Investigative Authority May Improve 

Reporting and Enforcement, GAO Rpt. 02-743 at 1 (August 2002) (non-compliance with the 

Jenkins Act may cause the states to lose about $1.4 billion in annual tax revenue from internet 

cigarette sales).6  New York City, for example, while documenting millions of dollars in annual 

tax losses from internet cigarette sales and even going so far as to attempt to recover losses 

piecemeal, from purchasers,7 discovered that pre PACT Act enforcement mechanisms were 

                                                 
6 http://www.gao.gov/new.items/d02743.pdf (last visited May 19, 2011)  
 
7 See Smokes-Spirits.com, Inc., 541 F.3d at 434 n.8 (reporting City’s recovery of in excess of $3 
million in taxes evaded through internet cigarette sales), rev’d, 130 S. Ct. 983 (2010). 
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inadequate.  See Smokes-Spirits.com, Inc., 541 F.3d 425, rev’d sub. nom Hemi Group, 130 S. Ct. 

983 (internet cigarette sellers have no RICO liability to New York City); City of New York v. 

Smokes-Spirits.com, Inc., 12 N.Y.3d 616 (2009) (state law remedies unavailable against internet 

cigarette sales).  The long-recognized failure of the Jenkins Act to combat internet cigarette sales 

led Congress to make the rational determination that near-total non-mailability, and the other 

restrictions in the PACT Act, are effective means of serving the public interest. 

Gordon seeks to distinguish his sales from “illegal” internet sales, see, e.g., 

Gordon Br. at 24.  He provides absolutely no basis for his distinction and in particular studiously 

avoids any statement that he complied with the pre-PACT Act Jenkins Act requirement to report 

interstate cigarette sales to each taxing jurisdiction into which he shipped cigarettes.  Like 

virtually all internet cigarettes sellers, Gordon undoubtedly ignored the Jenkins Act.  See Internet 

Cigarette Sales – Limited Compliance and Enforcement of the Jenkins Act Result in Loss of State 

Tax Revenue (GAO-03-714T) (GAO review of 147 Web site addresses for internet cigarette 

vendors based in the United States found no information suggesting that the vendors comply 

with the Jenkins Act).8  Gordon’s business was illegal for that reason alone.  See Smokes-

Spirits.com, Inc., 541 F.3d at 446 (Jenkins Act violation “may form the basis of a wire or mail 

fraud conviction.”), rev’d on other grounds, Hemi Group, 130 S. Ct. 983.  

Gordon’s claim of legal compliance by sellers on the Seneca reservations on 

which he is located, see, e.g., Gordon Br. at 17,  is worse than baseless, it is untrue. Prior to 

passage of the PACT Act, City investigators easily ordered and received by mail unstamped 

cigarettes from the numerous internet cigarette sellers located on the same Seneca reservations 

from which Gordon operates.  See Declaration of Eric Proshansky dated May 20, 2011, 

                                                 
8 http://www.gao.gov/new.items/d03714t.pdf (last visited May 3, 2011) 
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(“Proshansky Decl.”), Exhibit 1.  City investigators ordered cigarettes and received deliveries of 

unstamped cigarettes sent from “Allegany Trail, 702 Broad Street, Salamanca, N.Y. 14779,”9 or 

from “Seneca Valley,” www.lowcostcigarettes.com.  In one instance, a package containing 

several cartons of cigarettes, with a return address on the Seneca reservation, was delivered to a 

City residence and left with an eleven-year-old child.  Id. at ¶ 8.   

Wholly apart from the failure to file Jenkins Act reports, the above sales were all 

illegal under New York Public Health Law § 1399-ll, which prohibits remote cigarette sales.  

Internet commerce in cigarettes by Seneca cigarette sellers in fact permits violations of similar 

state laws all across the United States, evidenced by the host of complaints filed against Seneca 

sellers by a variety of states.  See Proshansky Decl., Exhibit 2.10 

According to the Bureau of Alcohol, Tobacco, Firearms & Explosives, sales of 

cigarettes over the internet violate a host of federal criminal and regulatory laws. See Internet 

Cigarette Diversion, BATFE, NY Field Division, (undated presentation) (internet cigarette sales 

potentially violate 15 U.S.C. § 376 (Jenkins Act); 15 U.S.C. § 1333 (Cigarette Labeling & 

Advertising Act) 18 U.S.C. § 545 (Smuggling); 18 U.S.C. § 1341 (Mail Fraud); 18 U.S.C. § 

1343 (Wire Fraud); 18 U.S.C. § 1956-57 (Money Laundering); 18 U.S.C. § 1962 (RICO); 18 

U.S.C. §§ 2314-2315 (Counterfeit Tax Stamps); 18 U.S.C. § 2320 (Trafficking in Counterfeit 

Goods); 18 U.S.C. § 2342 (Contraband Cigarette Trafficking Act); 19 U.S.C. § 1618 (Tariff 

Act); and 26 U.S.C. chapter 52 (Internal Revenue Code)).  Proshansky Decl., Exhibit 4.  

                                                 
9 Salamanca, NY is on the Seneca Reservation. 
 
10 Gordon’s claim that the Seneca Nation has eliminated cigarette trafficking from its reservation 
(Gordon Br. at 7-8) is also belied by recent arrests of store owners for possession of cigarettes 
bootlegged from the Seneca Reservation.  See Proshansky Decl., Exhibit 3.  
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ARGUMENT 

I. THE PACT ACT’S PROHIBITION ON MAILING CIGARETTES DOES NOT 
VIOLATE MR. GORDON’S FIFTH AMENDMENT RIGHTS  

Two settled principles govern this Court’s considerations of Mr. Gordon’s 

assertions of PACT Act unconstitutionality. First, a decision to declare an Act of Congress 

unconstitutional “is the gravest and most delicate duty that this Court is called on to perform,” 

Rust v. Sullivan, 500 U.S. 173, 190-91 (1991), and accordingly requires a powerful showing.  

Second, “[t]he Constitution gives to Congress the role of weighing conflicting evidence in the 

legislative process. [W]e must give considerable deference, in examining the evidence, to 

Congress’ findings and conclusions, including its findings and conclusions with respect to 

conflicting economic predictions.”  Turner Broad. Sys. v. FCC, 520 U.S. 180, 199 (1997). 

Stripped of his completely unsupported aspersions on congressional motive (see, 

e.g., Gordon Br. at 2, n.2),11 Gordon’s attack on the PACT Act devolves principally into a 

critique of the particular means that Congress chose to attain its goals.  See, e.g., Gordon Br. at 

16-17 (“If Congress wanted to ‘make it more difficult for cigarette and smokeless tobacco 

traffickers to engage in and profit from their illegal activities,’ Congress could have required 

compliance with existing laws and enhanced penalties for violations.”).12 Under settled 

principles, the PACT Act is not rendered unconstitutional merely because there might be a better 
                                                 
11 Gordon’s assertions that the PACT Act was passed at the behest of tobacco manufacturers is 
completely unsupported in the record and in any event substantively irrelevant. “It is the nature 
of the legislative process to consider the submissions of the parties most affected by legislation.  
Appellants too [undoubtedly] sent representatives before Congress to try to persuade them of 
their side of the debate.” Turner Broad. Sys., 520 U.S. at 199.     
 
12There is, again, immense irony in Gordon’s suggestion that Congress “could have required 
compliance with existing laws,” where the impetus for the PACT Act arose from the near total 
non-compliance with the Jenkins Act by cigarette sellers such as Gordon.  See Internet Cigarette 
Sales – Limited Compliance and Enforcement of the Jenkins Act Result in Loss of State Tax 
Revenue (GAO-03-714T), available at  http://www.gao.gov/new.items/d03714t.pdf.  
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way to achieve Congress’ stated goals.  See Turner Broad. Sys., 520 U.S. at 199; “In … Due 

Process cases the federal courts are not assigned the task of making policy, determining a fair 

outcome, or determining the actual state of facts. We are charged simply with determining 

whether the congressional action was rational.” Commonwealth Edison Co. v. United States, 271 

F.3d 1327, 1342 (Fed. Cir. 2001).                  

A.  The PACT Act’s Prohibition On Mailing Cigarettes Is Long-Embedded In  
Federal Law And Hence Fully Consistent With Substantive Due Process   

Gordon begins with the premise that the constitutional guarantee of due process 

entitles him to engage in any “chosen profession” he wishes, and also protects his “salary” from 

the effects of economic regulation.  Gordon Br. 13 (“The PACT Act largely precludes Mr. 

Gordon from following his chosen profession and plainly implicates the property interest he has 

in his salary.”) (quotation marks omitted).  By this argument, Gordon apparently contends he 

would be constitutionally protected if he made his living by trafficking in motor vehicle master 

keys, sending people bills for unordered merchandise or trafficking in wildlife taken in violation 

of state law (see below), all of which are subject to existing mailing prohibitions that would also 

preclude him from following those chosen “professions.”  But he cites no case law that accords 

unlimited discretion in one’s choice of profession or guarantees a right to earn a salary through 

any “commercially viable” use of the U.S. Mail.13   

                                                 
13 Gordon complains that “the mailing ban has effectively put him out of business because he can 
no longer ship his legal products in a commercially viable way and thus is operating at a net 
loss.” Gordon Br. at 13 (citation and quotation marks omitted).  Gordon offers no authority 
finding a due process guarantee to a “commercially viable” use of the U.S. Mail, and it is 
unlikely he could, where any number of courts have classified the use to which Gordon puts the 
mail as a violation of the mail and wire fraud statutes. See Smokes-Spirits.com, Inc., 541 F.3d at 
446  (“It is settled law in this Circuit that a Jenkins Act violation - assuming one occurred - may 
form the basis of a wire or mail fraud conviction.”), rev'd on other grounds, Hemi Group, 130 S. 
Ct. 983; Brewer, 528 F.2d 492 (holding that evidence showing the defendant failed to report 
under the Jenkins Act was sufficient to support conviction for mail fraud); Melvin, 544 F.2d 767 
(holding the same); City of New York v. Cyco.Net, Inc., 383 F. Supp. 2d 526, 554 (S.D.N.Y. 
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Gordon does not even present a legal analysis applicable to alleged due process 

violations by federal legislation, but cites only cases that analyze the due process protections 

required when actions by executive branch officials affect a person’s reputation and hence ability 

to earn a living.  Gordon Br. at 12 (citing Trifax Corp. v. District of Columbia, 314 F.3d 641, 643 

(D.C. Cir. 2003) (key inquiry is whether government, “by attacking personal or corporate 

reputation, achieved in substance an alteration of status that, if accomplished through formal 

means, would constitute a deprivation of liberty?”); Kartseva v. Dep’t of State, 37 F.3d 1524, 

1529 (D.C. Cir. 1994) (same); Old Dominion Dairy Products, Inc. v. Sec’y of Defense, 631 F.2d 

953, 955-56 (D.C. Cir. 1980) (“when the Government effectively bars a contractor from virtually 

all Government work due to charges that the contractor lacks honesty or integrity, due process 

requires that the contractor be given notice of those charges …”)).  Those analyses are self-

evidently not relevant to whether Congress can regulate the uses of the U.S. Mail consistent with 

the due process rights, if any, of commercial users of the mails. 

The Due Process Clause of the Fifth Amendment, guaranteeing that “[n]o person 

shall be . . . deprived of life, liberty, or property, without due process of law,” U.S. Const., 

Amend. V, “provides heightened protection against government interference with certain 

fundamental rights and liberty interests.”  Wash. v. Glucksberg, 521 U.S. 702, 720  (1997).   

Even assuming that an absolute right to engage in a chosen profession is among such rights, the 

Supreme Court has cautioned against expanding the substantive rights protected by the due 

process clause “because guideposts for responsible decisionmaking in this unchartered area are 

scarce and open-ended.” Collins v. Harker Heights, 503 U.S. 115, 125 (1992). An additional 

concern is that “[b]y extending constitutional protection to an asserted right or liberty interest, 

                                                                                                                                                             
2005); United States v. Contents of Accounts, 2010 U.S. Dist. Lexis 60525 (W.D. Ky. June 17, 
2010). 
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[the courts], to a great extent, place the matter outside the arena of public debate and legislative 

action.” Glucksberg, 521 U.S. at 720, leading to a direction to the courts to “exercise the utmost 

care whenever … asked to break new ground in this field, lest the liberty protected by the Due 

Process Clause be subtly transformed into the policy preferences of the [courts’ members].” Id. 

(quotation marks and citations omitted). In Glucksberg, the Supreme Court described its 

“established method of substantive-due-process analysis” as having “two primary features”: 

First, we have regularly observed that the Due Process Clause 
specially protects those fundamental rights and liberties which are, 
objectively, deeply rooted in this Nation's history and tradition and 
implicit in the concept of ordered liberty, such that neither liberty 
nor justice would exist if they were sacrificed. Second, we have 
required in substantive-due-process cases a careful description of 
the asserted fundamental liberty interest.  

Id.  at 720-21 (quotation marks and citations omitted).  

Mr. Gordon fails to address either element of this test, merely claiming, 

apparently with a nod toward the “history and tradition” arm, that the PACT Act’s mailing 

prohibition is “novel and unprecedented,  …impos[ing] an unprecedented ban on all mailing of a 

legal product that poses no danger to mail-carriers or the mail,” and that “This unprecedented 

ban flies in the face of the longstanding tradition of a free and open Postal Service,”  Gordon Br. 

at 15-16, contentions that are so far from correct as to make self-evident the unlikelihood of 

success of Gordon’s due process claim.  Even assuming that after “a careful description of the 

asserted fundamental liberty interest,” Glucksberg, supra, the “right to earn a living using the 

mails for any legal product not harmful to mail carriers” (see, e.g. Gordon Br. at 13, 15) is 

indeed a “fundamental right and liberty implicit in the concept of ordered liberty,”14 no such 

                                                 
14 That itself would be a dubious contention where “[t]he protections of substantive due process 
have for the most part been accorded to matters relating to marriage, family, procreation, and the 
right to bodily integrity.” Albright v. Oliver, 510 U.S. 266, 272 (1994) (citing Planned 
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“right” would be “deeply rooted in this Nation's history and tradition,” as required for a 

substantive due process violation.  See, e.g., Abigail Alliance for Better Access to Developmental 

Drugs v. Von Eschenbach, 495 F.3d 695, 702 (D.C. Cir. 2007) (reviewing history of drug safety 

regulation in denying a “fundamental right” to untested drugs). 

Contrary to Mr. Gordon’s contention as to the “unprecedented” nature of the 

PACT Act’s mail provisions, the United States Code is replete with restrictions on mailing legal 

items that are neither injurious to postal workers nor the mails.  Mailing prohibitions apply to 

items that, in the judgment of Congress, cause social or economic harms that are entirely 

“external” to the safety of the postal system or its workers.  See, e.g., 39 U.S.C. §§ 3001-3002; 

3009; 3015.  For instance, Congress has declared as nonmailable: i) items that will perish in the 

time required for mailing;  ii) household products, unless difficult for a five-year old child to 

open; iii) items that appear to be bills or statements of account; iv) solicitations that appear to be 

connected to or endorsed by the federal government; v) motor vehicle master keys; vi) 

locksmithing devices; vii) bills for unordered merchandise; viii) wildlife taken in violation of 

state law; ix) lottery tickets (18 U.S.C. § 1302); x) abortion-inducing or obscene materials (18 

U.S.C. § 1461); xi) indecent, lewd or obscene envelopes (18 U.S.C. § 1463); xii) letters 

advocating or urging treason (18 U.S.C. § 1717) and xiii) plant pests (39 U.S.C. § 3015).  These 

prohibitions all certainly interfere with the rights of some to engage in their “chosen professions” 

and affect their salaries and are not injurious to mail carriers or the mails.  

Especially significant are the mailing prohibitions in 39 U.S.C. §§ 3001 and 3005, 

which declare otherwise mailable items to be nonmailable if sent by persons “engaged in 

conducting a scheme or device for obtaining money or property through the mail by means of 

                                                                                                                                                             
Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 847-49 (1992) as describing cases in 
which substantive due process rights have been recognized).  
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false representations,” or if the mailings are “punishable under section[s] 1341, [or] 1342,” i.e., 

the mail and wire fraud statutes.   As noted, the courts have consistently declared the mailing of 

cigarettes without the filing of Jenkins Act reports, the modus operandi of internet sellers, to 

constitute mail and wire fraud.  See, e.g., City of New York v. Cyco.Net, Inc., 383 F. Supp. 2d 

526, 554 (S.D.N.Y. 2005) (failure to report cigarettes sales under the Jenkins Act “may be 

construed as a misrepresentation resulting in fraud.”); see n. 13 supra.  The PACT Act’s 

prohibition on mailing is accordingly a more specific articulation of a traditional, general 

prohibition on the mailing of materials related to mail and wire frauds.  Where mailing 

restrictions little different than those found in the PACT Act have existed for decades, even if 

Gordon has raised a “fundamental right,” it is not one “deeply rooted in this Nation's history and 

tradition.”   

B.  The PACT Act’s Prohibition on Mailing Is  
Rationally Related To Several Expressly-Stated Goals of the Act 

Mr. Gordon also claims that the PACT Act violates his Fifth Amendment right to 

equal protection of the law, but concedes that his success on an equal protection claim requires 

that he establish different treatment, for which there is no rational basis, from others similarly 

situated. Vill. of Willowbrook v. Olech, 528 U.S. 562, 564 (2000).15  Under the “rational basis” 

standard, courts will not overturn government action “unless the varying treatment of different 

                                                 
15 The Fifth Amendment does not contain an equal protection clause.  The Supreme Court 
nevertheless has held that the due process clause of the Fifth Amendment contains an equal 
protection component applying to the federal government.  See Bolling v. Sharpe, 347 U.S. 497, 
499 (1954); Brandon v. Dist. of Columbia Bd. of Parole, 823 F.2d 644, 650 (D.C. Cir. 1987). 
 
It is unclear to whom Mr. Gordon contends he should receive equal treatment.  He has not 
established that he is “similarly-situated” to tobacco sellers that do not use the mails, or to mail- 
order businesses that do not mail tobacco.  “Evidence of different treatment of unlike groups 
does not support an equal protection claim.” Thornton v. City of St. Helens, 425 F.3d 1158, 1168 
(9th Cir. 2005). 
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groups or persons is so unrelated to the achievement of any combination of legitimate purposes 

that [the court] can only conclude that the [government's] actions were irrational.” Kimel v. Fla. 

Bd. of Regents, 528 U.S. 62, 84 (2000) (internal quotation marks and citation omitted).  Rational 

basis review places the government under “no obligation to produce evidence to sustain the 

rationality of its actions; its choice is presumptively valid and may be based on rational 

speculation unsupported by evidence or empirical data.” FCC v. Beach Communications, Inc., 

508 U.S. 307, 315 (1993).  The burden falls squarely on the plaintiff to overcome the 

presumption of rationality.  Id.  Even if the legislature does not articulate its legislative purpose – 

and Congress did clearly articulate its purpose in passing the PACT Act, see 15 U.S.C. § 375,16  

legislation withstands equal protection challenges “if there is any reasonably conceivable state of 

facts that could provide a rational basis for the classification.” Tucker v. Branker, 142 F.3d 1294, 

1300 (D.C. Cir. 1998) (quoting Federal Communications Comm'n v. Beach Communications, 

Inc., 508 U.S. 307, 313(1993)).  “[E]very conceivable basis which might support the government 

action,” Warren v. City of Athens, 411 F.3d 697, 711 (6th Cir. 2005), must be eliminated to 

demonstrate that a government action lacks a rational basis. 

Mr. Gordon claims that the PACT Act’s prohibition against mailing cigarettes 

cannot be rational because it is “overbroad,” and “duplicative of other provisions” of the PACT 

Act.   According to Gordon, “the statutory mailing ban as written destroys myriad legal sellers of 

tobacco products, such as Mr. Gordon, along with the illegal ones.” Gordon Br. at 17.  But the 

claimed overbreadth is premised on two unsupported assumptions by Gordon, first that his 

activities are legal, and second that the PACT Act targets only “illegal sellers.”  Id. at 17.  In the 

first place, “overbroad” or duplicative” is not equivalent to “irrational.”  Overbreadth and 

                                                 
16 The purposes of the PACT Act are described in a note to 15 U.S.C. § 375.  
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duplicativeness, even if they exist, are essentially quibbles with the means Congress has chosen 

to eliminate a perceived problem, a matter within the discretion of a legislature.  “In the area of 

economics and social welfare, a State does not violate the Equal Protection Clause merely 

because the classifications made by its laws are imperfect.” Dandridge v. Williams, 397 U.S. 

471, 484 (1970). 

Second, Gordon has offered only conclusory assertions as to the legality of his 

business, assertions rendered incredible where Gordon admits in his motion to this Court that he 

is in violation of at least two state statutes barring remote cigarette sales by “…currently using a 

small shipping company to deliver some of his products … to certain zip codes in New York, 

New Jersey, Massachusetts, Pennsylvania, Rhode Island, and Ohio.” Gordon Br. at 8.  Those 

deliveries violate at least N.Y. Publ. Health L. § 1399-ll and Ohio Rev. Code Ann. § 2927.023, 

both of which bar delivery sales of cigarettes.  Gordon has no standing to complain that the 

PACT Act “unfairly” displaces the “myriad legal sellers” none of whom are before this Court, 

because he is not one of them.  In any event, Congress could conclude that even legal sellers of 

tobacco should not be permitted to mail tobacco, for the reasons demonstrated below.   

The City can demonstrate from its own recent experience a rational basis for a 

total mailing prohibition, even in the unlikely event the seller’s business is legal, as Gordon 

contends some of them are.  The City recently bought an action against an internet cigarette 

seller and its New York City customers.  See The City of New York v. Chavez et al, 1:11-cv-

02691(BSJ) (S.D.N.Y. April 22, 2011) (“Chavez”).17  The background to Chavez is that the 

Bureau of Alcohol, Tobacco, Firearms & Explosives (“ATF”) seized the sales records of a 

                                                 
17 This Court may take judicial notice of facts in cases filed in other jurisdictions.  See McNeil v. 
Comm’r, 707 F. Supp. 2d 14, 15 (D.D.C. 2010).  
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Kentucky-based internet cigarette seller, charging that the sales violated the mail and wire fraud 

statutes and the Contraband Cigarette Trafficking Act.  See United States v. Contents of 

Accounts, 2010 U.S. Dist. Lexis 60525 (W.D. Ky. June 17, 2010), aff’d. on other grounds 629 

F.3d 601 (6th Cir. 2011).18  Records of the cigarette purchases made by City residents from the 

internet seller and delivered to the City residents through, inter alia, the U.S. Mail showed the 

purchase of cigarettes on which a total of approximately $13 million in State and City taxes was 

due but never paid, either by the internet seller or the New York City customers. The sales 

records also showed that some City purchasers ordered hundreds or thousands of cartons per 

year, which they re-sold.19  Proshansky Decl. Ex. 5 ¶¶ 87-118.  The cigarettes mailed to City 

residents thus provided a means for the buyers to evade taxes, and to enter the retail tobacco 

business completely free of the regulation and oversight imposed by New York City and New 

York State laws.20  See Oneida Nation of New York v. Cuomo, 2011 U.S. App. Lexis 9497 at *7 

(2d Cir. May 9, 2011) (“New York’s Department of Taxation and Finance … ‘precollects’ the 

tax from a limited number of state-licensed stamping agents and mandates that these agents be 

the only entry point for cigarettes into New York’s stream of commerce.”) (citations omitted) 

(emphasis added).  This regulatory scheme is thwarted when unlicensed individuals can engage 

in retail sales.  Even assuming the internet sales were legal, had the seller been prohibited from 

                                                 
18 Like Gordon, the internet sellers in Contents of Accounts claimed their business was “legal,” a 
contention rejected by the court there on the strength of the cases cited supra, n. 13.  See 
Contents of Accounts, 2010 U.S. Dist Lexis 60525 at *5. 
   
19 One City resident purchased approximately 30,000 cartons of cigarettes over a three year 
period. See Proshansky Decl., Ex. 5, ¶ 87.   
  
20 Cigarette sales are highly regulated by New York City and State, and a license is required to 
engage in retail cigarette sales.  See Administrative Code of the City of New York § 11-1303.   In 
part, the licensing is intended to permit the policing of retail dealers to prevent sales to minors.  
See N.Y. Publ. Health L. §§ 1399-cc; 1399-gg.  
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mailing cigarettes to City residents, City customers who engaged in cigarette re-sales (and failed 

to pay City taxes on their purchases) could not have so effortlessly acquired quantities of 

cigarettes sufficient to permit them to set themselves up as unlicensed cigarette retailers.21  

Customers were able to receive their stock through bulk quantities of cigarettes delivered right to 

their door-step by the U.S. Mail, circumventing the host of City and State regulations intended to 

control cigarette sales.     

There is accordingly no need to consider Gordon’s assertion that there are a 

“myriad of legal sellers,” because the ability of internet sellers to mail large quantities of 

cigarettes to buyers provides an opportunity for the buyers to engage in tax evasion and 

unregulated cigarette sales, as shown in Chavez.  It is “well-established in the caselaw [that] non-

Indian purchasers are  consistently willing and able to evade state cigarette taxes by purchasing 

their cigarettes from reservation retailers.”  Oneida Nation, 2011 U.S. App. Lexis 9497 at *27.22 

The ability to receive cigarettes by mail provides those who buy from internet sellers with 

opportunities to evade taxes and engage in unregulated sales, and thus the prohibition on mailing 

is rationally related to preventing that result.   

The facts of Chavez alone demonstrate a rational relationship between the mailing 

ban and each of the three above-cited purposes contained in PACT Act § 1(c) (3)–(5):  

 (3) [to] provide government enforcement officials with more 
effective enforcement tools to combat tobacco smuggling; 

                                                 
21  The prohibition on mailing would be effective because, as Gordon notes, the large, private 
delivery services apparently refuse to participate in the shipment of cigarettes.  Gordon Br. at 1.      
  
22 These considerations also rebut Gordon’s contention that “delaying enforcement of the PACT 
Act will have little to no impact on the Defendants or other interested parties,” Gordon Br. at 3, 
such as the City.   Renewed mailing of cigarettes will reinstitute the conduct evident in Chavez 
and deprive the City and all of the other jurisdictions that impose a cigarette tax of tax revenue.  
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(4) [to] make it more difficult for cigarette and smokeless tobacco 
traffickers to engage in and profit from their illegal activities; 

(5) [and to] increase collections of Federal, State, and local excise 
taxes on cigarettes and smokeless tobacco…  

PACT Act findings, § 1(c) (3)–(5) (appended to 15 U.S.C. § 375). 

The term “traffickers” referred to in PACT Act § 1(c) (4) – which seeks to “make it more 

difficult for cigarette … traffickers to engage in and profit from their illegal activities” – is not 

restricted to Gordon and internet sellers, and the mailing prohibition thwarts unlicensed re-sellers 

from easily circumventing local licensing requirements.  The mailing prohibition is also thereby 

a “more effective enforcement tool,” and certainly increases collections of tax revenue.  Gordon 

thus has failed to show that there is “no conceivable relationship” between the PACT Act’s 

mailing prohibition and the purpose Congress articulated in passing the Act.23   

II. THE PACT ACT DOES NOT REQUIRE REMOTE SELLERS TO COLLECT 
TAXES OR PAY TAXES AND THE ACT ACCORDINGLY HAS NO MINIMUM 

CONTACTS IMPLICATIONS   

Gordon engages in utter misrepresentation of the plain language of the PACT Act 

with the claim that “[u]nder the PACT Act, however, delivery sellers …. must also pay the tax in 

advance of the sale, delivery, or tender.” Gordon Br. at 4 (citations and emphasis omitted).  The 

                                                 
23  Gordon makes light of the PACT Act as a rational means of preventing youth access to 
cigarettes, citing a 2003 study that showed that only 2.9 per cent of youth purchase their 
cigarettes through the mail.  Gordon Br. at 18, n. 9.  First, the Court can take judicial notice of 
the explosive development of internet commerce, so that the nearly decade-old figures presented 
by Gordon are not likely to be reliable.  More to the point, the facts in Chavez show that minors’ 
access to cigarettes does not solely rest on whether minors themselves order cigarettes through 
the mail. Chavez illustrates that adult internet buyers purchase cigarettes for re-sale.  Because 
those re-sales are unregulated, the re-sales are a likely source of cigarettes to minors. The ability 
to mail cigarettes thus undermines efforts to halt underage smoking irrespective of whether it is 
minors themselves that receive the cigarettes through the mail in the first instance.  
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PACT Act has no such requirement.  Gordon’s minimum contacts argument rests entirely on this 

“straw man” argument and fails as a result.24 

Gordon’s engages in a misleading paraphrase of the PACT Act’s statutory 

requirement regarding taxes, citing 15 U.S.C. § 376a(d) with a parenthetical, as “requiring 

retailers to pay state and local excise taxes in advance of sale,” and claiming that “remote sellers 

will be required to pay taxes anywhere they ship their products even if they lack minimum 

contacts with that taxing jurisdiction.”  Gordon Br. at 22.  The paraphrase is deceptive because 

the actual language of the PACT Act provides that:   

[N]o delivery seller may sell or deliver to any consumer, or tender 
to any common carrier or other delivery service, any cigarettes or 
smokeless tobacco pursuant to a delivery sale unless, in advance of 
the sale, delivery, or tender–   

(A) any cigarette or smokeless tobacco excise tax that is imposed 
by the State in which the cigarettes or smokeless tobacco are to be 
delivered has been paid to the State; 

15 U.S.C. § 376a(d)(1)(A) (emphasis added).   

The PACT Act’s crucial use of the passive voice (“has been paid”) eliminates any 

requirement that a remote seller itself collect or pay any tax.  Nothing in this provision, or 15 

U.S.C. § 376a (B) and (C), requires remote sellers to themselves collect, pay or administer 

cigarette excise taxes: a remote seller may not make a delivery sale unless in advance of the sale, 

the excise tax imposed by the state or local government “has been paid” to the State or local 

government. 15 U.S.C. § 376a(d)(1)(A), (B).25 Congress’s choice of language defines the 

                                                 
24   Internet sellers apparently misled the district court in Red Earth into the same error because 
that court erroneously believed the Act “requires remote sellers who are not physically present in 
a taxing jurisdiction to collect state and local excise taxes . . .”  Red Earth LLC, 728 F. Supp. 2d 
at 248.  As discussed herein, the plain statutory language of the PACT Act contains no such 
requirement.    
   
25  15 U.S.C. § 376a(d)(1)(B) and (C) are likewise written in the passive tense to provide that : 
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conduct required by the statute.  “The passive voice focuses on an event that occurs without 

respect to a specific actor . . . .  It is whether something happened – not how or why it happened 

– that matters.”  Dean v. United States, 129 S. Ct. 1849, 1853 (2009); see Watson v. United 

States, 552 U.S. 74, 81 (2007) (use of passive voice in statutory phrase reflects “agnosticism . . . 

about who does the using”).  Gordon’s entire argument pertaining to “minimum contacts” rests 

on his incorrect assertion the PACT Act “requires that a remote seller pay tax,” Gordon Br. at 

24-25, or “the PACT Act requires [Gordon] to prepay taxes on even a single sale.”  Id. at 26.  

Gordon cannot alter the statutory language, and then complain that the result violates his rights.26 

A remote seller fulfills the requirements of § 376a(d) by delivering cigarettes on 

which someone has already paid the tax.  Remote sellers are merely required to sell cigarettes on 

which the tax “has been paid,” accomplished by purchasing the inventory intended for sale into a 
                                                                                                                                                             
 

(B) any cigarette or smokeless tobacco excise tax that is 
imposed by the local government of the place in which the 
cigarettes or smokeless tobacco are to be delivered has been paid 
to the local government; and 

(C) any required stamps or other indicia that the excise tax 
has been paid are properly affixed or applied to the cigarettes or 
smokeless tobacco.  

15 U.S.C. § 376a(d)(1)(B), (C).   

26 Even if Gordon’s construction of the PACT Act were plausible and the Act’s language read as 
possibly requiring remote sellers to collect and remit taxes, to the extent that under such a 
reading the Act would violate due process, the canon of constitutional avoidance requires 
Gordon’s reading to be rejected in favor of the passive tense reading advanced here: “[A]s 
between two possible interpretations of a statute, by one of which it would be unconstitutional 
and by the other valid, our plain duty is to adopt that which will save the Act.”  Rust v. Sullivan, 
500 U.S. 173, 190-91 (1991) (quoting Blodgett v. Holden, 275 U.S. 142, 148 (1927)).  The canon 
of constitutional avoidance is a tool for choosing between competing plausible interpretations of 
a statute’s language, “resting on the reasonable presumption that Congress did not intend the 
alternative which raises serious constitutional doubts.” Clark v. Suarez Martinez, 543 U.S. 371, 
381-82 (2005).  The PACT Act would thus require remote sellers to make certain someone else 
had paid the tax in advance of shipping. 
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jurisdiction from suppliers licensed by that jurisdiction to apply tax stamps, just as the “brick and 

mortar” retailers within that jurisdiction do.  By purchasing tax-stamped cigarettes, remote 

sellers will sell to consumers in the taxing jurisdiction cigarettes on which the tax “has been 

paid,” without the sellers themselves collecting, remitting or administering taxes in that 

jurisdiction.27 

Gordon is able to create the red herring on which his argument is constructed only 

by obscuring the manner in which cigarette taxes are “collected.”  New York’s scheme is 

paradigmatic of virtually all other states, and was recently described by the Second Circuit:  

New York's Department of Taxation and Finance (“Department”) 
“precollects” the tax from a limited number of state-licensed 
stamping agents …. Stamping agents, often wholesalers 
themselves, purchase tax stamps from the State and cigarettes from 
manufacturers. Before selling the cigarettes to other wholesalers or 
retailers, agents must affix a stamp to each pack of cigarettes to 
demonstrate payment of the tax. Agents incorporate the cost of the 
stamp into the pack's price and pass the cost along the distribution 
chain to the consumer.  

Oneida Nation, 2011 U.S. App. Lexis 9497 at *6 (citations omitted).  “When the tax is paid, any 

dealer subsequently receiving the stamped cigarettes is not required to purchase and affix tax 

stamps.” City of New York v. Milhelm Attea & Bros., Inc., 550 F. Supp. 2d 332, 337 (E.D.N.Y. 

2008) (emphasis added) (citations omitted).  New York cigarette retailers like Gordon (and the 

retailers of nearly every other state with a cigarette tax) thus do not charge and collect taxes or 

remit any taxes to the State.  Instead, cigarette retailers pay a wholesale price which reflects a 

prepayment of taxes by the licensed wholesaler/stamping agents from whom retailers are 

required to buy their supply of cigarettes; that cost is in turn passed on to retail customers, like 

                                                 
27 Remote sellers are free to adopt any method that assures that the tax “has been paid” by 
someone on the cigarettes they sell – for example, by requiring their customers to provide proof 
that the customers have pre-paid the tax.      
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any other wholesale cost. The retailer remits nothing to a taxing jurisdiction, has no 

administrative role in collecting the tax, and keeps for itself all of the money received from a 

customer who purchases cigarettes. 

Accordingly, brick and mortar retailers located within a taxing jurisdiction such as 

New York State assure that “the excise tax imposed by the state or local government has been 

paid to the State” merely by buying stamped cigarettes from wholesalers who either are, or 

obtain their stock from, state-licensed stamping agents.  Remote sellers may do so as well – a 

remote seller wishing to sell into New York (or nearly any other state) may buy tax-paid, New 

York-stamped cigarettes (or tax-paid cigarettes stamped by the state into which it desires to sell).  

Remote sellers would thereby easily ensure that state tax “has been paid” and comply with 

applicable tax laws.   

The PACT Act does not in fact subject remote sellers to any state’s jurisdiction, 

but merely requires, as a matter of federal law, that participants in interstate commerce – an area 

over which Congress has plenary authority – comply with relevant state and local laws.  Settled 

law upholds Congress’s power to require, without offending due process, compliance with state 

laws as a condition of conducting interstate business.  See e.g., Kentucky Whip & Collar Co. v. 

Illinois Central R.R. Co., 299 U.S. 334, 352 (1937) (rejecting due process challenge to federal 

statute barring the transport of convict-made goods if state law barred the import of such goods, 

noting:  “The Congress has formulated its own policy and established its own rule.  The fact that 

it has adopted its rule in order to aid the enforcement of valid state laws affords no ground for 

constitutional objection.”); Clark Distilling Co. v. Western Md. Ry. Co., 242 U.S. 311 (1917) 

(upholding against constitutional challenge an Act of Congress that prohibited shipment of 

alcohol into any State where it was intended to be used contrary to any state law).   
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The principle that Congress may properly require sellers to comply with state law 

has not only been enshrined as a general matter for nearly a century, but has been specifically 

applied by this court to the Jenkins Act itself.  The Supreme Court long ago affirmed a holding 

of this court, sitting as a three-judge panel, that rejected a due process challenge made by a mail 

order trade association representing remote cigarette sellers in the same position as Gordon:  

[A]s to the contention that the [Jenkins] Act forces a resident of 
one state to submit to the jurisdiction of a second state, it is the 
power of Congress, not of any state, which requires the 
information to be submitted.  The Act imposes a condition upon 
the use of the facilities of interstate commerce, and neither 
obedience nor violation of that condition subjects the plaintiffs to 
the authority of any state.  That the condition is imposed in order to 
cooperate with the power of the states to tax does not change the 
situation. 

Consumer Mail Order Assoc. v. McGrath, 94 F. Supp. 705, 712 (D.D.C. 1950) (three-judge 

court) (emphasis added), aff’d, per curiam, 340 U.S. 925 (1951).  All Congress has done with 

PACT Act is require retailers like Gordon to purchase their cigarette stock from state-licensed 

sources as a condition of using the facilities of interstate commerce.   
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