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QUESTION PRESENTED

Whether tribal sovereign immunity protects trib-
ally pooled financial resources of Amerind Risk
Management Corporation, a federally regulated inter-
governmental risk pool formed under § 17 of the
Indian Reorganization Act of 1934, 25 U.S.C. § 477,
from a direct-action lawsuit where Amerind has
waived its immunity only to the extent of indemnify-
ing Indian housing authorities for claims that they
become legally obligated to pay.



ii

CORPORATE DISCLOSURE STATEMENT

Pursuant to Rule 29.6 of the Rules of this Court,
respondent Amerind Risk Management Corporation
is a nonprofit, non-stock, federal corporation organized
under § 17 of the Indian Reorganization Act of 1934,
25 U.S.C. § 477, and does not have a parent corpora-
tion.
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INTRODUCTION

Petitioners seek review of the Eighth Circuit’s
decision that the tribal court lacks jurisdiction over
petitioners’ tort claims against respondent Amerind
Risk Management Corporation ("Amerind")--a non-
resident federal corporation administering a federal-
ly regulated risk pool in which member Indian tribes
self-insure housing related claims using tribal funds.
Petitioners initially brought these claims against the
Turtle Mountain Housing Authority ("Housing Au-
thority"), the alleged tortfeasor, but then voluntarily
dismissed them with prejudice to pursue the claims
solely against Amerind. Because federal law only re-
quires Amerind to indemnify the Housing Authority
against liability judgments and no such judgment
was possible against the tortfeasor, Amerind asserted
sovereign immunity to protect risk pool assets.

Based on these unique facts, the Eighth Circuit
correctly held that Amerind was entitled to tribal
immunity and that petitioners had failed to meet
their burden of showing that Amerind waived such
immunity. In so doing, the Eighth Circuit joined
a growing number of federal courts--including the
Fifth and Sixth Circuits--and state courts recogniz-
ing that federal corporations organized under § 17 of
the Indian Reorganization Act of 1934, 25 U.S.C.
§ 477, are protected by tribal sovereign immunity.
Petitioners seek review of this decision based on two
grounds--neither of which was pressed below or
otherwise merits further review here.

First, petitioners now claim that this case warrants
review because of a split in authority over the ques-
tion whether a "sue and be sued" clause in a fed-
eral charter constitutes a waiver of tribal sovereign
immunity--a question they never raised below, and
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a question the Eighth Circuit never addressed.
Moreover, the alleged conflict among lower courts is
illusory and not implicated by the facts of this case.
Petitioners rely on decades-old federal district and
state court decisions that are irrelevant because they
involved "sue and be sued" clauses in tribal ordin-
ances instead of in federal charters issued by the
Secretary of the Interior under § 477.

Second, petitioners assert that their petition raises
an important question of federal law: whether this
Court’s long-standing rule~that Indian tribes retain
sovereign immunity unless Congress expressly abro-
gates it--should apply where the tribes incorporated
Amerind under § 477, a statute that petitioners assert
preceded this Court’s recognition of tribal sovereign
immunity. Again, petitioners never properly raised
this argument below, and they allege no conflict
among the lower courts. Indeed, the Eighth Circuit
and every other court that has considered the issue
have concluded that the plain language of § 477
preserves tribal sovereign immunity. Contrary to
petitioners’ claim that the Eighth Circuit’s decision
invalidates congressionally mandated insurance, the
decision below furthers federal policy by allowing
Indian tribes to self-insure to protect their assets.

Not only did the Eighth Circuit correctly hold that
there was no waiver of sovereign immunity based on
the facts of this case, but further review is unwar-
ranted for the additional reason embraced by Judge
Beam in his concurring opinion, that the tribal court
lacked jurisdiction under Montana v. United States,
450 U.S. 544 (1981)~a question that the Tenth
Circuit has held must be answered first under this
Court’s precedent before reaching the question raised
in this petition.
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STATEMENT OF THE CASE
Amerind is organized under a federal charter is-

sued by the Secretary of the Interior to three Indian
tribes1 in accordance with § 17 of the Indian Reor-
ganization Act of 1934, 25 U.S.C. § 477. See Pet.
App. 80a-l16a. Amerind is authorized by the U.S.
Department of Housing and Urban Development
("HUD") to administer an intergovernmental self-
insurance risk pool for federally subsidized housing
on Indian reservations throughout the United States.
HUD oversees Amerind’s operation of the risk pool
through a comprehensive set of regulations. See
24 C.F.R. §§ 1000.136-1000.139. These regulations
require Amerind to administer the risk pool on a
nonprofit basis and in a financially responsible
manner. See id. § 1000.139(c).

In 1986, HUD urged the National American Indian
Housing Council, a consortium of Indian tribes, to
form a risk pool to self-insure Indian housing subsi-
dized under the United States Housing Act of 1937,
42 U.S.C. § 1437 et seq. See Self-Insurance Plans
Under the Indian Housing Block Grant Program, 71
Fed. Reg. 11,464 (proposed Mar. 7, 2006) (codified at
24 C.F.R. § 1000.139). HUD did so because commer-
cial insurers were unwilling to offer affordable insur-
ance coverage for Indian housing. Id. HUD financed
the creation of Amerind to administer the risk pool.
Id.

Ten years later, Congress passed the Native Amer-
ican Housing Assistance and Self-Determination Act
of 1996, 25 U.S.C. § 4101 et seq. ("NAHASDA")--a

1 Those three tribes are the Red Lake Band of Chippewa
Indians (Minnesota), the Confederated Salish and Kootenai
Tribes of the Flathead Reservation (Montana), and the Pueblo
of Santa Aria (New Mexico). See Pet. App. 80a.
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separate federal housing program for Indian tribes
receiving federal grants. In recognition of Amerind’s
unique role, NAHASDA’s implementing regulations
permit the tribes to "purchase the required insurance
... from nonprofit insurance entities which are
owned and controlled by recipient[] [tribes] and which
have been approved by HUD." 24 C.F.R. § 1000.138.
Amerind thus continues to provide self-insurance
coverage to Indian tribes and their housing authori-
ties. These regulations obligate the tribes to obtain
insurance to protect themselves, not third parties:
"The recipient [tribe] shall provide adequate insur-
ance ... to indemnify the recipient against loss," id.
§ 1000.136(a), and "in an amount that will protect
the financial stability of the recipient’s [Indian Hous-
ing Block Grant] program, id. § 1000.138." Ultimate-
ly, NAHASDA’s goal is to protect all "housing units"
operated by Indian tribes with federal funds. 25
U.S.C. § 4133(c); 24 C.F.R. § 1000.136(a).

The tribes and housing authorities that are mem-
bers of the risk pool decide for themselves the type
and level of coverage to be provided by Amerind to
meet their coverage obligations under NAHASDA.
In accordance with the federal regulations, specifi-
cally 24 C.F.R. § 1000.136(a), the Coverage Agree-
ment obligates Amerind to pay property or liability
claims only if the tribe or housing authority becomes
"legally obligated" to pay such claims. See C.A. App.
54 ("We [Amerind] cover damages a covered person
[Housing Authority] is legally obligated to pay for
advertising injury, personal injury or property dam-
age which ... are caused by an occurrence, unless
stated otherwise or an exclusion applies."). The
Coverage Agreement also prohibits Amerind from
raising the tribe’s sovereign immunity as a defense to
any claim, unless the tribe requests it to do so. See
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id. at 61. Over its 25-year history, Amerind has paid
every claim in which a liability judgment has been
rendered against the tribe or housing authority.2

During the past 10 years, Amerind has paid more
than $7.7 million to satisfy judgments entered
against tribes or housing authorities.

In January 2003, petitioners sued the Turtle
Mountain Housing Authority, alleging that it had
negligently maintained a house leased to a tribal
member. A few months later, petitioners sued Ame-
rind as a codefendant. See Pet. App. 3a. While this
suit was pending, the Secretary of the Interior issued
a federal charter to the tribes for Amerind. See id.
The charter, among other things, authorizes Amerind
"[t]o sue and be sued in the Corporation’s name in
courts of competent jurisdiction within the United
States, but only to the extent provided in and subject
to the limitations stated in Article 16 of this Charter."
Id. at 87a (§ 8.18) (emphasis added). To effectuate
this clause, the charter requires the board of direc-
tors to pass a resolution expressly waiving Amerind’s
sovereign immunity. See id. at 109a (§ 16.4). There
is no such resolution here.

In October 2005, petitioners inexplicably moved to
dismiss with prejudice all of their tort claims against
the Housing Authority, stating that they would rather
pursue their claims against Amerind.3 See id. at 5a.

2 In the instant case, as explained below, there can be no such
judgment because petitioners voluntarily moved to dismiss all
of their tort claims against the Housing Authority.

3 Petitioners originally claimed that they dismissed their tort
claims against the Housing Authority because they thought it
was immune from suit, but the tribal court of appeals pointed
out that the Housing Authority’s sovereign immunity was never
put at issue in the litigation. See Pet. App. 64a.
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The tribal trial court granted the motion to dismiss.
See id. Because Amerind is required to indemnify
only an Indian housing authority (as opposed to a
third party) against loss, and because no judgment is
possible against the Housing Authority because of
the dismissal, Amerind asked the tribal court to dis-
miss the suit. See id. Amerind also challenged the
tribal court’s jurisdiction based on Montana and
Amerind’s sovereign immunity. See id. The tribal
court in a two-page decision rejected Amerind’s
defenses. See C.A. App. 86-87.

Despite petitioners’ voluntary dismissal of the
Housing Authority, the tribal court of appeals
construed 24 C.F.R. § 1000.136(a) as providing that
"[t]he... insurance is... designed to cover the losses
of tenants occasioned by the negligence of [Indian
Housing Authority] employees." Pet. App. 67a, 68a.

Amerind then brought a declaratory judgment
action in federal court, arguing that NAHASDA and
Montana, respectively, preempted and divested the
tribal court’s jurisdiction to adjudicate claims against
non-members of the tribe, such as Amerind. Incorpo-
rating the tribal court of appeals’ decision by refer-
ence, the district court denied Amerind’s motion and
granted summary judgment sua sponte in favor of
petitioners, concluding that the tribal court retained
jurisdiction over Amerind under the consensual-
relationship exception to Montana. See id. at 52a.

The Eighth Circuit reversed, holding that Ame-
rind’s sovereign immunity protected it from petition-
ers’ attempt to hold Amerind liable when the Hous-
ing Authority had been dismissed from the lawsuit.
The court also held that petitioners had failed to
meet their burden of showing that Amerind waived
such immunity as to the underlying tort claims in



7

this case. See id. at 15a. Judge Beam, author of the
court’s opinion, also concurred specially, explaining
that the tribal court further lacked jurisdiction under
Montana because petitioners’ tort claims did not
arise out of the consensual relationship between
Amerind and the Housing Authority. See id. at 17a-
22a. Judge Bye dissented, disagreeing with the
court’s finding of no waiver of immunity and suggest-
ing that the waiver question should be remanded for
jurisdictional discovery. See id. at 22a-32a.

REASONS FOR DENYING THE PETITION
I. PETITIONERS’ NEW THEORY THAT A

"SUE AND BE SUED" CLAUSE WAIVES
TRIBAL SOVEREIGN IMMUNITY DOES
NOT WARRANT THIS COURT’S REVIEW

A. This Theory Was Not Pressed Or Decided
Below

Petitioners’ primary argument for review of the de-
cision below is that courts are divided over whether
"the very existence of a ’sue and be sued’ clause in
a Corporate Charter constitutes a waiver of [tribal]
sovereign immunity." Pet. 2, 10-13. Petitioners,
however, never raised this theory in the Eighth
Circuit, and the Eighth Circuit never considered it.

Petitioners made only two arguments attempting
to show that Amerind had waived its sovereign
immunity: (1) by failing to raise sovereign immunity
as a defense in the district court, and (2) by assuming
the obligations and liabilities of a predecessor cor-
poration under an assumption clause in Amerind’s
federal charter. See Pet. App. 10a-lla. Petitioners,
however, never argued that the "sue and be sued"
clause effectuated a waiver. The Eighth Circuit did
make a passing reference to the clause, but only to
support its conclusion that Amerind did not consent
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to a waiver of immunity in the assumption clause
because the "sue and be sued" clause required Ame-
rind’s board of directors to adopt a resolution explicit-
ly waiving immunity, which it never did. See id. at
13a-14a. Nor did the dissenting opinion mention the
"sue and be sued" clause. See id. at 22a-32a (Bye, J.,
dissenting).

Petitioners did not raise this new theory at oral
argument or in supplemental briefing requested after
argument. Critically, after the Eighth Circuit issued
its decision, petitioners fried a petition for rehearing
and yet still did not raise this theory, which is the
cornerstone of their petition to this Court.

This Court should decline petitioners’ invitation to
consider a theory that was never raised in the Eighth
Circuit and that the Eighth Circuit never considered.
See Sup. Ct. R. 10(c); United States v. United Foods,
Inc., 533 U.S. 405, 416-17 (2001). This is especially
so given the unique facts of this case, where Ame-
rind’s board of directors did not adopt a resolution
waiving sovereign immunity and where Amerind
could only be held liable, if at all, to indemnify a
judgment against the Housing Authority that peti-
tioners voluntarily dismissed with prejudice.

B. There Is No Conflict Among The Lower
Courts Warranting This Court’s Review

Despite petitioners’ attempt to persuade this Court
otherwise, there is no conflict between the Eighth
Circuit’s decision and decisions of other courts over
the interpretation of "sue and be sued" clauses in
federal charters issued under 25 U.S.C. § 477.

Indeed, four of the six decisions cited by petitioners
in support of the alleged conflict are irrelevant
because they involved "sue and be sued" clauses
found in tribal ordinances enacted by tribal councils



9

under tribal law, rather than "sue and be sued"
clauses in federal charters issued by the Secretary of
the Interior under federal law. That distinction is
critical because the effect of such clauses in federal
charters turns on federal law--not tribal law. There
is thus no split in authority over whether a naked
"sue and be sued" clause~as opposed to a "sue and
be sued" clause requiring additional action to effec-
tuate a waiver--ipso facto waives tribal immunity.

Besides being decades old, these cases are no long-
er good law. Indeed, 17 years after Duluth Lumber
& Plywood Co. v. Delta Development, Inc., 281
N.W.2d 377 (Minn. 1979), the Minnesota Supreme
Court in Gavle v. Little Six, Inc., 555 N.W.2d 284
(Minn. 1996), held that a "sue and be sued" clause
does not waive tribal immunity where it also re-
quires the board of directors to approve the waiver.
Id. at 297. And 25 years after R.J. Williams Co. v.
Fort Belknap Housing Authority, 719 F.2d 979 (9th
Cir. 1983), the Ninth Circuit in Cook v. Avi Casino
Enterprises, Inc., 548 F.3d 718 (9th Cir. 2008), stated
that "the issue whether a ’sue and be sued’ clause
in a tribe’s enabling ordinance effectuates a waiver
of tribal sovereign immunity remains a live issue
for determination in this circuit." Id. at 726 n.6.4

Finally, there can be no conflict in the Eighth Circuit
where Dillon v. Yankton Sioux Tribe Housing Author-
ity, 144 F.3d 581 (8th Cir. 1998), which petitioners
cite as the governing law there, implicitly overruled

4 See also Marceau v. Blackfeet Hous. Auth., 455 F.3d 974
(9th Cir. 2006), vacated in part, 540 F.3d 916, 921 (9th Cir.
2008) ("[W]e held that the Blackfeet Tribe had waived tribal
immunity through the enabling [tribal] ordinance that estab-
fished the Housing Authority. Our doing so was in error,
and we now vacate that holding and decline to reach the issue.")
(citations omitted).
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the district court’s decision in Namekagon Develop-
ment Co. v. Bois Forte Reservation Housing Author-
ity, 395 F. Supp. 23, 27 (D. Minn. 1974), aff’d on
other grounds, 517 F.2d 508 (8th Cir. 1975).

The remaining two decisions relied on by peti-
tioners are either inapposite or consistent with the
Eighth Circuit’s decision. Atkinson v. Haldane, 569
P.2d 151 (Alaska 1977), held that a "sue and be sued"
clause was not relevant because the tribe was not
acting as a federal corporation. Id. at 175. And
Parker Drilling Co. v. Metlakatla Indian Community,
451 F. Supp. 1127 (D. Alaska 1978), is consistent
with the Eighth Circuit’s decision because, as the dis-
trict court there noted, the tribe could have restricted
the extent of the "sue and be sued" clause to prohibit
tort liability, but it chose not to do so. Id. at 1137.
Because Amerind’s federally approved "sue and be
sued" clause is restricted to circumstances where the
board of directors has adopted a resolution expressly
waiving the corporation’s immunity, and because
there is no such resolution here, the Eighth Circuit
reached the correct result in upholding Amerind’s
sovereign immunity, and the same result would
obtain under Parker Drilling.

C. The Eighth Circuit’s Decision Is Correct

In all events, the Eighth Circuit’s decision is cor-
rect and does not otherwise warrant further review.
It is settled federal law that Indian tribes possess
sovereign immunity, and the circuits have uniformly
held that this immunity extends to agencies, corpora-
tions, and arms of the tribes.5 As the Eighth Circuit

5 See, e.g., Breakthrough Mgmt. Group Inc. v. Chukchansi

Gold Casino & Resort, 629 F.3d 1173, 1195-96 (10th Cir. 2010)
(tribal casino enterprise), cert. dismissed, 132 S. Ct. 64 (2011);
Allen v. Gold Country Casino, 464 F.3d 1044, 1046-47 (9th
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noted, Indian tribes incorporated as federal corpora-
tions under § 477 retain their sovereign immunity.
See infra note 6. Finally, it is well-settled federal
law that Indian tribes retain sovereign immunity
unless Congress expressly abrogates it or the tribe
waives it. See Santa Clara Pueblo v. Martinez, 436
U.S. 49, 58 (1978). Applying these principles, the
Eighth Circuit correctly held that Amerind retained
tribal sovereign immunity. See Pet. App. 15a.

The Eighth Circuit’s holding is supported by the
text of § 477, which refers to the federal corporation
as the "incorporated tribe." 25 U.S.C. § 477. More-
over, nothing in the text of § 477 expressly abrogates
tribal immunity, indicating strongly that Congress
did not intend to divest tribes of their immunity.
Even the legislative history is silent about tribal
immunity, which further demonstrates that Congress
did not intend to divest tribes, which organized
under § 477, of their immunity. See infra Part II.B.
Moreover, courts have uniformly held that federal
corporations incorporated by Indian tribes under
§ 477 retain their immunity. See infra note 6.

The Eighth Circuit also correctly rejected petition-
ers’ claim that Amerind had waived its sovereign
immunity. Even if petitioners had raised the "sue
and be sued" clause issue, that argument would fail.
The clause at issue actually preserves immunity
unless Amerind’s board of directors waives it in a
particular case. This is evinced by the text of the
clause itself: "The Corporation is authorized: ... To
sue and be sued in the Corporation’s name in courts

Cir. 2006) (same); Ninigret Dev. Corp. v. Narragansett Indian
Wetuomuck Hous. Auth., 207 F.3d 21, 29 (lst Cir. 2000) (tribal
housing authority); Hagen v. Sisseton-Wahpeton Cmty. Coll.,
205 F.3d 1040, 1043 (8th Cir. 2000) (tribal college).
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of competent jurisdiction within the United States,
but only to the extent provided in and subject to the
limitations stated in Article 16 of this Charter." Pet.
App. 87a (§ 8.18) (emphasis added). Sections 16.1
and 16.4 of the federal charter provide that Amerind
"is entitled to all of the.., immunities of the Charter
Tribes" and require that the waiver of immunity be
in the form of a resolution duly adopted by the board
of directors. Id. at 108a, 109a.

Moreover, all of the provisions in Amerind’s federal
charter are consistent with the model federal charter
that the Department of the Interior--the federal
agency charged by Congress to administer § 477--has
recommended for use by Indian tribes. See Bureau of
Indian Affairs, http://www.bia.gov/idc/groups/public/
documents/text/idc-001806.pdf. To be sure, the model
charter also requires all sovereign immunity waivers
to be set forth in a resolution of the board of directors.
See id. (Art. XVI.D).

Amerind does indeed waive sovereign immunity
with respect to claims against it by risk pool mem-
bers and judgments obtained by third parties against
risk pool members that fall within the scope of the
Coverage Agreement. See C.A. App. 61. However,
there can be no such claim or judgment in the instant
case because petitioners voluntarily released the
Housing Authority of all liability for their tort claims.
To hold that the mere existence of a "sue and be
sued" clause taken out of context constitutes an
automatic waiver of immunity would blindly lay
waste to decades of this Court’s critical and care-
fully crafted precedents addressing tribal sovereign
immunity.

In sum, in addition to the Eighth Circuit reaching
the correct conclusion and petitioners failing to raise
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the "sue and be sued" clause argument below, the
split of authority alleged by petitioners is illusory,
leaving no conflict for this Court to resolve.

II. PETITIONERS’ ARGUMENT THAT CON-
GRESS HAS WITHHELD OR ABROGATED
AMERIND’S SOVEREIGN IMMUNITY DOES
NOT MERIT REVIEW

A. Petitioners Did Not Raise This Argument
Below, Which, At Any Rate, Is Meritless

As a second ground for review, petitioners assert
that an important question exists over whether this
Court’s long-standing rule--that Indian tribes retain
sovereign immunity unless Congress expressly abro-
gates it--should apply here because the enactment
of § 477 preceded this Court’s recognition of tribal
sovereign immunity in 1940. Pet. 2.

Petitioners, however, never raised this argument
below. Indeed, the Eighth Circuit noted that peti-
tioners were not pressing a congressional abrogation
theory. See Pet. App. 10a ("The plaintiffs do not
argue that Congress waived Amerind’s sovereign
immunity, so our focus is solely on whether Amerind
waived its sovereign immunity."). Critically, in their
petition for rehearing, petitioners did not dispute
this judicial finding of an absence of congressional
waiver. This Court, therefore, should not consider a
question that the Eighth Circuit deemed relinquished.

Even if petitioners’ argument were raised below,
review is not warranted because the argument is
meritless and implicates no conflict among the lower
courts. The historical record shows that, even before
1940, "the doctrine [of tribal sovereign immunity]
has long been recognized by all three branches of the
federal government as an essential and inherent
element of tribal sovereignty," including the express
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abrogation rule. Andrea M. Seielstad, The Recog-
nition and Evolution of Tribal Sovereign Immunity
Under Federal Law: Legal, Historical, and Norma-
tive Reflections on a Fundamental Aspect of American
Indian Sovereignty, 37 Tulsa L. Rev. 661, 683 (2002).

In 1895, for example, the Eighth Circuit in Thebo
v. Choctaw Tribe of Indians, 66 F. 372 (8th Cir.
1895), held that "the settled policy of the United
States" required Congress to expressly abrogate tribal
sovereign immunity:

It has been the settled policy of congress not to
sanction suits generally against these Indian
Nations, or subject them to suits upon con-
tracts or other causes of action at the instance
of private parties .... IT]he United States has
never given its permission that these Indian
Nations might be sued generally, even with
their consent .... The intention of congress to
confer such jurisdiction upon any court would
have to be expressed in plain and unambiguous
terms.

Id. at 375, 376 (emphasis added); see also Adams v.
Murphy, 165 F. 304, 312 (8th Cir. 1908) (same).

Even this Court’s decision in United States v.
United States Fidelity & Guaranty Co., 309 U.S. 506
(1940), where petitioners dubiously claim (at 14) that
this Court invented tribal immunity, undercuts their
claim that the express abrogation rule was not part
of federal Indian law. There, citing Thebo and
Adams, this Court confirmed the established "public
policy" of tribal sovereign immunity exempting Indian
tribes from suit unless expressly abrogated by Con-
gress. 309 U.S. at 512. "What these early cases
demonstrate is that the federal government has long
recognized and respected what amounts to tribal
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immunity from suit even if the Supreme Court did
not name the doctrine in so many words until 1940."
Seielstad, 37 Tulsa L. Rev. at 694. These early cases
further demonstrate that the express abrogation rule
was a part of federal law well before 1934 when
Congress enacted the Indian Reorganization Act.

B. The Eighth Circuit’s Decision Is Correct
And Consistent With Decisions Of Every
Court That Has Considered The Issue

The Eighth Circuit’s decision follows a growing
number of federal and state courts holding that fed-
eral corporations organized under § 477 are protected
by sovereign immunity.6 Where "sue and be sued"
clauses in federal charters of § 477 corporations
have been considered, the courts necessarily assume
that § 477 corporations possess sovereign immunity.
Similarly, the Internal Revenue Service recognizes

6 See, e.g., Memphis Biofuels, LLC v. Chickasaw Nation
Indus., Inc., 585 F.3d 917, 920-22 (6th Cir. 2009) ("Because
the language of [§ 477] does not specifically waive sovereign
immunity, we conclude that it should not be interpreted to do so
impliedly."); Maryland Cas. Co. v. Citizens Nat’l Bank of West
Hollywood, 361 F.2d 517, 521-22 (5th Cir. 1966) ("To construe
the immunity to suit as not applying to suits [against § 477
corporations] on liabilities arising out of private transactions
would defeat the very purpose of Congress in not relaxing the
immunity, namely, the protection of the interests and property
of the tribes and the individual Indians."); Bales v. Chickasaw
Nation Indus., 606 F. Supp. 2d 1299, 1304 (D.N.M. 2009) (§ 477
corporations retain tribal status and thus sovereign immunity);
Inglish Interests, LLC v. Seminole Tribe of Florida, Inc.,

No. 2:10ocv-367-FtM-29DNF, 2011 U.S. Dist. LEXIS 6123, at
"15-’18 (M.D. Fla. Jan. 21, 2011) (upholding immunity of § 477
corporation); Sanchez v. Santa Ana Golf Club, Inc., 104 P.3d
548, 551-53 (N.M. Ct. App. 2005) (same).
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that § 477 corporations share the immunity of Indian
tribes from federal income taxation.7

Against this body of precedent, petitioners claim
that the legislative history shows that Congress did
not intend for § 477 corporations to have tribal sover-
eign immunity. But petitioners rely on two sources
that are taken out of context. First, they selectively
quote the following snippet from an opinion of the
Department of the Interior’s Office of the Solicitor:
"’The committee objected to the proposed legislation,
suggesting that no one would give credit to such
an organization because of its immunities .... ’" Pet.
16. The committee to which the Solicitor referred,
however, was not talking about federal corporations,
as we know them today, but a "federal governmental
agency" proposed in the original bills as a model for
tribal governments. When considered in the proper
context, the opinion shows that the committee’s con-
cern centered on the liability of the United States for
actions of those federal governmental agencies,s

7 See Rev. Rul. 81-295, 1981-2 C.B. 15 ("[W]ith respect to

[§ 477], the [Supreme] Court stated ... that ’the question of
tax immunity cannot be made to turn on the particular form
in which the Tribe chooses to conduct its business.’") (quoting
Mescalero Apache Tribe v. Jones, 411 U.S. 145, 157 n.13 (1973));
see also Rev. Rul. 96-14, 1994-1 C.B. 19 (same).

8 See Op. No. M-36515, 65 Interior Dec. 483, 484 (1958)

(’~rhe original bills (S. 2755 and H.R. 7902, 73d Congress) ...
provided for the issuance of a single charter ... to defined
communities of Indians. Such a charter would grant powers of
government and such privileges of corporate organization and
economic activity.., to enable the proposed organization to act
as a federal governmental agency and also to exercise the privi-
leges of business corporations. The committee objected to the
proposed legislation, suggesting that no one would give credit to
such an organization because of its immunities, and that the
United States might be liable for tribal actions.") (emphases
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Second, petitioners’ reliance on William V. Vetter,
Doing Business With Indians and the Three "S"es:
Secretarial Approval, Sovereign Immunity, and Sub-
ject Matter Jurisdiction, 36 Ariz. L. Rev. 169 (1994),
is similarly misplaced. As noted above, the hearings
on H.R. 7902 reveal that the committee was con-
cerned about a proposed provision allowing Indian
tribes "to act in general as a Federal Agency in the
administration of Indian affairs, upon the condition,
however, that the United States shall not be liable for
any act done, suffered to be done, or omitted to be
done by a chartered Indian community." Readjust-
ment of Indian Affairs: Hearings on H.R. 7902
Before the H. Comm. on Indian Affairs, 73d Cong. 94
(1934). So the liability of the United States was at
issue in the hearings. At any rate, H.R. 7902 never
passed. In fact, one committee member noted that
H.R. 7902 "was so drastically amended that they
took out everything but the title." 78 Cong. Rec.
9268 (1934) (statement of Rep. Peavey).9

In sum, every court and agency that has considered
this issue has held that § 477 corporations possess
sovereign immunity. Contrary to petitioners’ claim,
Congress did not express any concern about the

added; citation omitted). The Solicitor further explained that
Congress through § 477 intended to enable tribes to obtain credit
and to expedite tribal business "while removing the possibility
of federal liability for activities of that nature." Id.

9 Felix Cohen, the principal drafter of the original bills, re-
marked that, because §§ 16 and 17 of the Indian Reorganization
Act of 1934, 25 U.S.C. §§ 476, 477, originated from a conference
committee, "the House and Senate committee reports and legis-
lative history prior to the conference report must be used with
extreme circumspection, in aiding the interpretation of these
two sections." Felix S. Cohen, Handbook of Federal Indian Law
85 (1948).
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immunity of federal corporations, as we know them
today. Accordingly, no important question exists
that would merit review by this Court.

C. The Eighth Circuit’s Decision Furthers
Federal Policy Allowing Indian Tribes To
Self-Insure To Protect Their Assets

Petitioners assert that recognition of Amerind’s
sovereign immunity "would impede rather than
advance federal policies of tribal self-determination,
economic development, and cultural autonomy." Pet.
16. This assertion misinterprets the federal regula-
tions, as well as the nature and operation of Amerind
and the unique circumstances of this case.

Under the federal regulations, Amerind is required
"to indemnify the [Housing Authority] against loss
from fire, weather, and liability claims." 24 C.F.R.
§ 1000.136(a) (emphasis added). Because petitioners
dismissed all of their tort claims against the Housing
Authority before its liability could be determined--
thereby effectively relieving the Housing Authority of
all liability--there was no loss to be indemnified
within the meaning of this regulation. Contrary to
the tribal court of appeals’ opinion, neither the Hous-
ing Authority nor, by extension, Amerind had any
further obligation (by contract or otherwise) to peti-
tioners. The Coverage Agreement explicitly excludes
coverage of tenants and third parties, see C.A. App.
39, and certainly does not provide coverage when,
as here, petitioners have completely exonerated the
Housing Authority from all liability. Amerind appro-
priately acted to protect scarce federal and tribal
resources from being dissipated contrary to federal
law and the Coverage Agreement.

Thus, requiring Amerind to pay claims when the
Housing Authority has suffered no loss subverts
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the stated regulatory purpose of the insurance
requirement to "protect the financial stability of the
[Housing Authority]’s [Indian Housing Block Grant]
program." 24 C.F.R. § 1000.138 (emphasis added).
For more than 25 years, Amerind has paid 100% of
all claims falling within the Coverage Agreement.
Moreover, HUD comprehensively regulates Amerind’s
administration of the pool to ensure that it complies
with its regulatory and contractual obligations. See
id. § 1000.139.

Petitioners’ assertion that recognizing Amerind’s
sovereign immunity is inconsistent with the purpose
of tribal immunity is baseless. To the contrary, up-
holding Amerind’s immunity furthers a core purpose
of sovereign immunity to protect the tribal treasury--
here, tribally pooled funds--in cases such as this
where the Housing Authority has no liability. See
Allen, 464 F.3d at 1047. Petitioners would instead
have this Court establish a rule allowing claimants
unfettered access to tribally pooled funds.

III. REVIEW IS NOT WARRANTED BECAUSE
THE DECISION BELOW CAN BE AFFIRMED
ON ALTERNATIVE GROUNDS

Review by this Court also is unwarranted because
the Eighth Circuit’s decision can be affirmed on
alternate grounds--those set forth in Judge Beam’s
concurring opinion. See Pet. App. 17a-22a.

This Court has held that, as a general rule, an
Indian tribe’s inherent sovereign powers "do not
extend to the activities of nonmembers of the tribe."
Montana, 450 U.S. at 565. The only civil authority
that tribes may exercise over non-members within
a reservation is restricted to two limited exceptions:
(1) non-members who enter consensual relationships
in the form of commercial dealings, contracts, or
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leases with the tribe or its members, and (2) conduct
of non-members that imperils the tribe’s "political
integrity," "economic security," or "health or welfare."
Id. at 565-66. This Court has construed those
exceptions narrowly. See Plains Commerce Bank v.
Long Family Land & Cattle Co., 554 U.S. 316, 330
(2008); accord Cohen’s Handbook of Federal Indian
Law § 4.0213][c], at 233 (Nell Jessup Newton et al.
eds., 2005) (noting "elevated threshold for satisfying
the two Montana exceptions").

Additionally, the consensual-relationship exception
requires tribal court suits to have a direct "nexus"
to the consensual relationship. Atkinson Trading Co.
v. Shirley, 532 U.S. 645, 656 (2001). As the Court
noted, "[a] nonmember’s consensual relationship in
one area thus does not trigger tribal civil authority
in another--it is not ’in for a penny, in for a
Pound.’" Id. (citation omitted). Thus, "any [tribal
court] judgment as to the nonmember is necessarily
null and void" unless one of the exceptions is met.
Plains Commerce Bank, 554 U.S. at 324.

Here, the concurrence concluded that Montana’s
general rule barred the exercise of tribal court juris-
diction over Amerind because petitioners’ tort claims
lacked the requisite nexus to the Coverage Agree-
ment. See Pet. App. 21a-22a (Beam, J., concurring
specially) (citing Atkinson Trading). The concur-
rence thus disagreed with the district court’s deter-
mination that the Coverage Agreement is "’directly
at the heart of this dispute.’" Id. at 21a (quoting id.
at 51a). Instead, the concurrence correctly concluded
that the Housing Authority’s negligence---not the
Coverage Agreement--gave rise to petitioners’ tort
claims. Id. Therefore, the concurrence held that the
necessary nexus was lacking. Id.
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As Judge’s Beam’s concurrence further noted, see
id. at 17a, the Tenth Circuit has determined that
this Court’s decision in Nevada v. Hicks, 533 U.S.
353 (2001), requires the lower courts to resolve the
Montana question before the sovereign immunity
question. See MacArthur v. San Juan County, 309
F.3d 1216, 1227 (10th Cir. 2002) ("Hicks thus stands
for the proposition that Montana analysis should
proceed before considering immunity defenses.").

Therefore, because the Eighth Circuit’s decision
also can be affirmed under Montana without deciding
the immunity question (and the Court would have to
decide whether the Montana issue must be decided
first), this petition is an unsuitable vehicle to review
the issues raised (which, in any event, are meritless,
do not implicate any conflict among lower courts, and
were not properly raised below).

CONCLUSION
The Court should deny the petition for a writ of

certiorari.

Respectfully submitted,

Lee Bergen
Counsel of Record

Earl Mettler
Raymond Guenter
BERGEN LAW OFFICES LLC
4110 Wolcott Avenue N.E. #A
Albuquerque, NM 87109
(505) 798-0114
(lbergen@nativeamerican
lawyers.com)



Blank Page


