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IN THE UNITED STATES DISTRICT COURT  
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

 
John Thorpe,      ) 

Plaintiff,   )        
) No. 3:10-cv-1317-ARC 

- VS. -      ) (Judge Caputo) 
      ) 

Borough of Jim Thorpe, Pennsylvania et al.   ) 
        ) 
    Defendants.   ) 
 
 

PLAINTIFF’S SUGGESTIONS IN OPPOSITION OF  
DEFENDANTS’ MOTION TO DISMISS  

 
 
 
 

Respectfully Submitted, 
      Sean W. Pickett and Associates 
 
     By:  /s/ R. Travis Willingham 
      R. Travis Willingham MO 56756 
      405 E. 13th Street, Suite 300 
      Kansas City, Missouri 64106 
      (816) 472-1600 
      (816) 472-0200 (Fax) 
      ATTORNEYS FOR PLAINTIFF 
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SUGGESTIONS 

COMES NOW, Plaintiff John Thorpe, by and through his counsel and offers 

the following as his suggestions in opposition to Defendants’ Motion to 

Dismiss: 

A. Additional Standards of Review  
 

In addition to the standard employed for a Motion to Dismiss, as the 

statute in question, the Native American Graves Protection and Repatriation 

Act, 25 U.S.C. §§ 3001-3013 (NAGPRA), involves Native American 

interests, the Canons of Construction for Native American Statutes applies 

meaning such statutes “are to be construed liberally in favor of the Indians 

[Plaintiff in this case], with ambiguous provisions interpreted for their 

benefit.” Yankton Sioux Tribe v. U.S. Army Corps of Engineers, 83 F. Supp. 

2nd 1047,1056 (D. S. D. 2000) (citing County of Yakima v. Yakima Indian 

Nation, 502 U.S. 251, 269 (1992); see also Robert Travis Willingham, Note, 

Holding States and Their Agencies Accountable Under the Museum 

Provisions of the Native American Graves Protection and Repatriation Act, 

71 UMKC L. Rev. 955, 967 (2003).  
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B. Plaintiff Does Not Lack Standing and His Claims Are Ripe 
 

Defendants repeatedly and mistakenly intermixes different provisions 

of NAGPRA as applying to this case and fails to use the definitions within 

that act. There are two separate provisions to NAGPRA, what are commonly 

referred to as the discovery provisions contained within 25 U.S.C. § 3002 

and the museum provisions contained within 25 U.S.C. §§ 3003-3005. See 

generally, C. Timothy McKeown and Sherry Hutt, In the Smaller Scope of 

Conscience: The Native American Graves Protection & Repatriation Act 

Twelve Years After, 21 UCLA J. Envtl. L. & Pol’y 153 (2003).  

 This case involves the museum provisions. One such misused 

definition by the Defendants throughout their brief is that of “museum” 

which is defined as “any institution or State or local government agency 

(including any institution of higher learning) that receives Federal funds and 

has possession of, or control over, Native American cultural items.” 25 

U.S.C. 3001 (8). The museum provisions apply to cultural items which is 

defined as including human remains, associated funerary objects, 

unassociated funerary objects, sacred objects and cultural patrimony.  25 

U.S.C. 3001 (3); See also Willingham and McKeown and Hutt supra. The 

term “Human Remains” is defined by “physical remains of the body of a 

person of Native American ancestry.” 43 C.F.R. § 10.2(d)(1) (2010).  
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1. NAGPRA applies to the body of Jim Thorpe 

The Defendants argue that NAGPRA was not intended to apply to the 

remains of Jim Thorpe. Jim Thorpe being of Native American ancestry, the 

physical remains of his body clearly fits the definition of Human Remains 

within NAGPRA. See, id. Surely the Defendants realized that the Yankton 

case to which they cite dealt with exactly this issue, and like here, the 

Yankton case involved historical remains and those within caskets. Yankton 

Sioux Tribe v. U.S. Army Corps of Engineers, 83 F. Supp. 2nd 1047 (D. S. 

D. 2000). The Yankton court facing the same argument, found that 

NAGPRA applies to ALL human remains. Id. at 1056. The Court 

determined that as any assertion to the contrary cannot be accepted as “a 

statute must be interpreted ‘to give effect, if possible, to every clause and 

word’ within it.” Id. citing United States v. Menasche, 348 U.S. 528, 538-39 

(1955).  The Court went on to state that “if the Act applied only to 

prehistoric human remains, its priority for lineal descendants in question of 

ownership and control of human remains and associated funerary objects 

would be meaningless, since it is nearly, if not completely, impossible to 

determine the lineal descendants of persons who died before recorded time.” 

Id.   
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The defendants obviously cite no authority to back their argument 

referring to being “descrated” (sic)  or that the remains were “stolen or 

improperly acquired” as there are no such requirements under the act, nor 

are those facts a requirement. In addition, while the Defendant’s make the 

bold, and irrelevant, assertion that this body was not improperly acquired; 

Plaintiff takes offense to this statement given that the body was removed 

from his burial ceremony, while in progress, just prior to his actual burial.  

The simple fact is NAGPRA covers human remains defined as 

“physical remains of the body of a person of Native American ancestry” and 

this case involves Jim Thorpe’s physical remains and as he is a person of 

Native American ancestry, NAGPRA applies.  

2. Plaintiff falls within the Zone of Interest  
 

Defendants’ arguments within their point relating to Zone of Interest 

is fraught with misuse of irrelevant provisions and definitions within 

NAGPRA. Plaintiff’s standing under NAGPRA is clear under a basic 

reading of the statute. Under the relevant Museum Provisions of NAGPRA, 

those individuals with standing to make claims include, with priority given 

to, lineal descendants. See, McKeown and Hutt supra; see also, Yankton, 83 

F. Supp. 2d at 1056.  
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3. There are no Administrative Remedies for Plaintiff to exhaust 
and no exhaustion requirement in NAGPRA 

 
There are no administrative remedies available to the Plaintiff or any 

exhaustion requirement within NAGPRA. In their argument, Defendants 

rely on 43 C.F.R. § 10.15 and 43 C.F.R. § 10.12. These are two distinct 

provisions that do not apply to the Plaintiff or Defendants. See generally, 43 

C.F.R. §§ 10.12 and 10.15. 

NAGPRA authorizes the Secretary of the Department of the Interior 

to assess civil penalties against any museum that fails to abide by NAGPRA 

and those regulations were codified within 43 C.F.R. § 10.12. See, Native 

American Graves Protection and Repatriation Act Regulations – Civil 

Penalties 62 Fed. Reg. 1820 (Interim Rule Jan. 13, 1997). Even within the 

legislative history, this section of NAGPRA was not meant to be the 

exclusive remedy for actions involving NAGPRA as the House Report states 

“The penalty provision of section 9 is not meant to be an exclusive remedy 

for any disputes which may arise from the implementation or interpretation 

of the terms of the Act nor to preclude resort of any of the parties to 

remedies which may be available under other existing law.”  H.R. Rep. No. 

101-877, at 16 (1990). This is simply a procedure by which a party can 

complain to the Department of the Interior that adherence to the law is not 

occurring and in no way is this procedure available to the Plaintiff. There is 
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also no exhaustion requirement to be found within 43 C.F.R. § 10.12 if such 

procedure were available to Plaintiff. 

The Defendants try again to bootstrap their argument by adding in 

language concerning an exhaustion requirement found within 43 C.F.R. § 

10.15. The COMPLETE text of this section states: 

(c) Exhaustion of remedies. (1) A person's administrative 
remedies are exhausted only when the person has filed a 
written claim with the responsible museum or Federal 
agency and the claim has been duly denied under this 
part. This paragraph applies to both: 

(i) Human remains, funerary objects, sacred objects, or 
objects of cultural patrimony subject to Subpart B of this 
part; and 

(ii) Federal lands subject to subpart C this part. 

43 C.F.R. § 10.15 (c). The section states that “This paragraph applies to” and 

gives two situations. The first being those items “Subject to Subpart B” of 

the regulations. Id. The problem is, Subpart B applies to the Discovery 

Provisions of NAGPRA which, as stated above, are separate and irrelevant 

to this action as this action involves the Museum Provisions. See generally, 

43 C.F.R. § 10. The portion of the regulations that apply to the Museum 

Provisions and this case are contained within Subpart C. Id. The second 

situation to which that exhaustion requirement applies in § 10.15 involves 

the Museum Provisions but only as to Federal Lands subject to those 
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Museum Provisions. Section 10.5 applies only to Federal Lands and 

Agencies. Thus, though Defendants state this exhaustion requirement applies 

to this case, it is easy to see that this section does not apply to the Plaintiff 

and neither does its exhaustion requirement.  

 In conclusion, NAGPRA does apply to the human remains of Jim 

Thorpe and the Plaintiff as a lineal descendant has standing to make a claim 

for the human remains. In addition, there is no exhaustion requirement of the 

Plaintiff and no administrative remedies that the Plaintiff would be required 

enlist and accordingly Defendants’ argument fails.  

C. NAGPRA Does Not Contain an Exhaustive Administrative Remedy 
Precluding A 42 U.S.C. § 1983 Action 
 

The Defendants argue that NAGPRA contains a detailed remedial 

scheme so exhaustive as to preclude the use of 42 U.S.C. § 1983 by the 

Plaintiff. There are arguably only two provisions for which someone could 

argue as an administrative remedy, Civil Penalties by the Secretary that are 

not available to the Plaintiff, or use of the Review Committee that is an 

optional route that has no binding effect on anyone involved.  

As discussed above, the Civil Remedies allowed by NAGPRA to be 

pursued by the Secretary of the Interior are not available to the Plaintiff. 

Interestingly enough, the Supreme Court has previously reviewed a statute 
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that had a similar civil remedies provision in Fitzgerald v. Barnstable School 

Comm., 129 S. Ct. 788 (2009). The Fitzgerald Court was a Title IX case and 

that “statute’s only express enforcement mechanism … is an administrative 

procedure resulting in the withdrawal of federal funding from institutions 

that are not in compliance.” Id. at 795. The Court also made note of a 

previously decided implied private right of action for Title IX. Id. This civil 

remedies procedure is analogous to the civil remedies procedure within 

NAGPRA. The Court went on to declare “These remedies – withdrawal of 

federal funds and an implied right of action – stand in stark contrast to the 

‘unusually elaborate,’ ‘carefully tailored,’ and ‘restrictive’ enforcement 

schemes of the statutes at issue” in those previous cases where Section 1983 

preclusion was found. Id. The Court then went onto discuss whether a 

private right of action within the statute precluded a Section 1983 action 

stating that the “‘provision of an express, private means of redress in the 

statute itself’ is key consideration in determining congressional intent, and 

that ‘the existence of a more restrictive private remedy for statutory 

violations has been the dividing line between those cases in which we have 

held that an action would lie under § 1983 and those in which we have held 

that it would not.’” Id. citing Rancho Palos Verdes v. Abrams, 544 U.S. 113, 

121 (2005). The Court held that the statute contained “no express private 
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remedy, much less a more restrictive one” and held that the “Court has never 

held that an implied right of action had the effect of precluding suit under § 

1983, likely because of the difficulty discerning congressional intent.” Id.  

The other provision within NAGPRA that arguably would provide for 

the “unusually elaborate, carefully tailored, and restrictive enforcement 

scheme” would be that of the NAGPRA Review Committee found in 25 

U.S.C. § 3006. Such faith on that method for Section 1983 preclusion is also 

misguided as the Review Committee is nothing more than an informal 

alternative dispute resolution procedure that is binding on no party. The 

regulations concerning Dispute Resolution state: 

§ 10.17   Dispute resolution. 

 (a) Formal and informal resolutions. Any person who wishes 
to contest actions taken by museums, Federal agencies, Indian 
tribes, or Native Hawaiian organizations with respect to the 
repatriation and disposition of human remains, funerary objects, 
sacred objects, or objects of cultural patrimony is encouraged 
to do so through informal negotiations to achieve a fair 
resolution of the matter. The Review Committee may aid in this 
regard as described below. In addition, the United States 
District Courts have jurisdiction over any action brought that 
alleges a violation of the Act. 

(b) Review Committee Role. The Review Committee may 
facilitate the informal resolution of disputes relating to these 
regulations among interested parties that are not resolved by 
good faith negotiations. Review Committee actions may 
include convening meetings between parties to disputes, 
making advisory findings as to contested facts, and making 
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recommendations to the disputing parties or to the Secretary as 
to the proper resolution of disputes consistent with these 
regulations and the Act. 

43 C.F.R. § 10.17 (emphasis added).  Not only do the regulations show the 

voluntary nature of the review committee and informal negotiations, but they 

actually state that an action can be brought via the courts outside of any 

procedures allowed under NAGPRA. Furthermore, the NAGPRA Review 

Committee is merely advisory and has no power to enforce any party 

involved in their dispute resolution services. See, S. Rep 101-473, at 9 

(1990); McKeown and Hutt supra. 

Congressional intent is clearly was controls such an argument and as 

the Supreme Court has stated in the past, they “do not lightly conclude that 

Congress intended to preclude reliance on § 1983” and the “crucial 

consideration is what Congress intended.” Smith v. Robinson, 468 U.S. 992, 

1012 (1984). 

Unlike the statute at question in Fitzgerald, the congressional intent 

on this point is clear in NAGPRA as the House Report specifically addresses 

the issue and states “The penalty provision of section 9 is not meant to be an 

exclusive remedy for any disputes which may arise from the implementation 

or interpretation of the terms of the Act nor to preclude resort of any of the 

parties to remedies which may be available under other existing law.”  H.R. 
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Rep. No. 101-877, at 16 (1990). And like the statute involved with 

Fitzgerald, NAGPRA lacks the unusually elaborate, carefully tailored, and 

restrictive enforcement schemes to preclude Section 1983. Furthermore, the 

Senate Report states that their intent is that ‘the Federal District Court to be 

the forum for a dispute between parties regarding … right of possession.” S. 

Rep 101-473, at 9 (1990).  

Additionally, there has been review by a United States District Court 

over this exact issue regarding administrative remedies and that court found: 

Not only does [the 25 U.S.C. § 3013] language broadly grant 
district courts the authority to enforce NAGPRA provisions as 
appropriate, but it implies that persons aggrieved by violations 
of NAGPRA are entitled to bring claims for relief. Further, the 
remedial scheme providing for civil penalties does not provide 
any relief to aggrieved persons or entities. 25 U.S.C. § 3007. It 
merely sets out a method by which an individual can report that 
a “museum” or federal agency is not in compliance with the 
statute. As plaintiffs argue, the provision for civil penalties by 
Congress does not necessarily mandate the conclusion that 
Congress intended to foreclose all other remedies. Moreover, 
there is no explicit language in NAGPRA that indicates 
Congressional intent to foreclose resort to Section 1983. 

…  

Based upon these authorities [cited in the Order] and the 
language of NAGPRA, the Court concludes that NAGPRA’s 
remedial scheme, which provides for the assessment of civil 
penalties, does not operate to foreclose Section 1983 claims. 
First, there is no explicit language in NAGPRA barring Section 
1983 claims. Second, NAGPRA broadly grants district courts 
the authority to enforce NAGPRA’s provisions as appropriate. 
Third, it has not been shown that allowing plaintiffs’ Section 
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1983 claims to go forward would be inconsistent with 
Congress’ remedial scheme. 

 
Sac and Fox Nation of Oklahoma v. Mahfood, No. 02-0621, Order of May 6, 

2003 (W.D. Mo. May 6, 2003).  

 In conclusion, there has not been any showing that Congress intended 

to foreclose Section 1983’s use by the Plaintiff nor is there “unusually 

elaborate, carefully tailored, and restrictive enforcement scheme” involved 

within NAGPRA that would preclude the Plaintiff from bringing a case 

pursuant to Section 1983. Therefore, the Defendants’ argument on this point 

should be rejected. 

D. Plaintiff Stated A Viable Cause of Action under 42 U.S.C. § 1983 
 

Defendants argue that the Plaintiff failed to allege that the 

Defendants’ acts constituted official policy and that this somehow failed to 

state a claim under Section 1983. Then makes a comment as to qualified 

immunity yet makes no qualified immunity arguments usually associated 

with Section 1983 actions.  As there have been no qualified immunity 

arguments made, the Plaintiff naturally will not make any suggestions in 

opposition to those waived arguments.  

The Defendants claim the Plaintiff has not stated a viable cause of 

action. The elements to a 42 U.S.C. § 1983 action require alleging that 
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defendant is 1)  a person; 2) acting under color of state law; 3)  caused the 

plaintiff; 4) the deprivation of a right secured by the Constitution or laws of 

the United States. Oklahoma City v. Tuttle, 471 U.S. 808, 829 (1985). It is 

clear that each defendant is a person as to Section 1983; it was alleged 

repeatedly within the complaint that they were acting under color of state 

law, and caused the deprivation of rights secured to the Plaintiff by a federal 

law, NAGPRA. A museum’s (such as the Borough of Jim Thorpe) “failure 

to comply with [NAGPRA] denies [lineal descendants] a property right that 

may result in both economic and non-economic damages.”  Native American 

Graves Protection and Repatriation Act Regulations – Civil Penalties; Final 

Rule 68 Fed. Reg. 16354, 16355 (Final Rule April 3, 2003). Additionally, 

there are procedural rights to consultation and repatriation that have been 

denied to the Plaintiff under NAGPRA. So, Plaintiff has stated a viable 

cause of action.  

The Defendants fault the Plaintiff in “not [citing] or [alleging] any 

official municipal policy or unwritten policy that would have any inkling 

that the Borough of Jim Thorpe and its individual officials have a policy or 

custom of violating the procedures of the NAGPRA…” Def. Motion to 

Dismiss at 11-12. The Borough of Jim Thorpe Pennsylvania, as alleged in 

the complaint, receives federal monies and has possession of or control over 
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the human remains of Jim Thorpe, a Native American. The Borough is a 

museum that must abide by the dictates of NAGPRA and a museum can 

only run through its officials. Compliance with federal law does not depend 

upon whether or not the Borough has a policy to ignore, or comply with, that 

federal law. The fact that they have failed to comply with the Act for twenty 

years shows a pattern and custom of violating the law. Thus, the Defendants 

point should be denied.  

E. The Individual Defendants Do Not Have Qualified Immunity  
 

Though the Defendants’ heading mentions qualified immunity, the 

Defendants argue official immunity and accordingly, the Plaintiff will not 

offer suggestions regarding a qualified immunity argument that has not been 

proffered.   

Defendants argue that the Plaintiff cannot sue retroactively a state 

officer for damages to be paid from the State Treasury thus an attempt at 

making an official immunity argument. This argument ignores the clear 

allegations in the Complaint that the individual Defendants are sued in their 

individual capacity.  

This area of the law has been thoroughly litigated with the Supreme 

Court stating: 
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It has been settled that the Eleventh Amendment provides no 
shield for a state official confronted by a claim that he had 
deprived another of a federal right under the color of state law. 
“… [D]amages awards against individual defendants in federal 
courts” are a permissible remedy in some circumstances 
notwithstanding the fact that they hold public office.” That is, 
the Eleventh Amendment does not erect a barrier against suits to 
impose “individual and personal liability” on state officials 
under § 1983. … The Eleventh Amendment does not bar such 
suits, nor are state officers absolutely immune from personal 
liability under § 1983 solely by virtue of the “official” nature of 
their acts. 

 
Hafer v. Melo, 502 U.S. 21, 30-31 (1991). Thus, the individual defendants 

do not have immunity from the Plaintiff’s claims.  

 Insofar as the Defendants again argue under this heading that 

NAGPRA includes a detailed remedial scheme, the Plaintiff has thoroughly 

offered his suggestions above. Thus, the Plaintiff’s complaint shall not be 

dismissed due to any alleged immunity of the Defendants.  

F. The Borough of Jim Thorpe is a Museum as it Receives Federal 
Funds  
 

The Defendants argument regarding federal money is another example 

of their misuse, or confusion, of statutory definitions. Congress gave the 

definition of museum as “any institution or State or local government agency 

(including any institution of higher learning) that receives Federal funds and 

has possession of, or control over, Native American cultural items.” 25 
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U.S.C. 3001 (8). The regulations clarify the meaning of receiving federal 

funds as: 

The receipt of funds by a museum after November 16, 1990, 
from a Federal agency through any grant, loan, contract (other 
than a procurement contract), or other arrangement by which a 
Federal agency makes or made available to a museum aid in the 
form of funds. Federal funds provided for any purpose that are 
received by a larger entity of which the museum is a part are 
considered Federal funds for the purposes of these regulations. 
For example, if a museum is a part of a State or local 
government or a private university and the State or local 
government or private university receives Federal funds for any 
purpose, the museum is considered to receive Federal funds for 
the purpose of these regulations. 

 
43 C.F.R. § 10.2(a)(3)(iii). 
 
 Thus, as long as the Borough receives funds from the state who 

receives funds from the Federal Government, it satisfies the receiving 

federal funds requirement. This definition does not condition the funds as to 

what they are used for as the Defendants imply, but just that they are 

received. The Defendants have made no averments that the Borough does 

not receive any federal funds nor have they made any showing past such 

averment that none was received. Therefore, Defendants’ argument should 

be denied.  
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G. Plaintiff Did Not Fail to Join All Necessary Parties.  
 

The Defendants argue that Plaintiff did not join necessary parties, but 

did not argue that they were indispensable. There are no necessary or 

indispensable parties who should have been joined. The duties owed by the 

Defendants pursuant to NAGPRA are owed to the Plaintiff in addition to 

being owed to others. NAGPRA creates a right in the Plaintiff to those 

duties. Plaintiff may file a cause of action alleging the failure of the 

Defendants to fulfill those duties that are owed to him, just as similarly 

placed individuals can allege failure of the duties also owed to them 

individually. The fact that these duties are owed independently to others 

does not make them indispensable nor necessary parties. To hold otherwise 

would be to mandate the Plaintiff to file a class action to vindicate the rights 

of those other individuals and the Plaintiff has not chosen to do so, as is his 

prerogative. Those other individuals though not entitled to notice surely have 

been informed of the action through media outlets and could at any time if 

their wish was to join, do so by requesting joinder.  

Holding otherwise would also call into questions the ability of any 

NAGPRA case to survive a Motion to Dismiss as there are thousands of 

unidentified remains in the country that have potentially every Native 

American in the country as their lineal descendants, thus filing actions with 

Case 3:10-cv-01317-ARC   Document 19    Filed 09/03/10   Page 21 of 24



 22 

millions of plaintiffs similar to the recent Cobell trust litigation dealing with 

Individual Indian Accounts. Unidentified remains from a particular state 

could have dozens of separate Indian Nations as potential candidates for 

interests in those remains, but to hold that each one of those separate Tribes 

be included would thwart any vindication of NAGPRA rights by any 

particular Tribe as Tribes are sovereign entities immune to being joined 

against their wishes. These statutory rights are owed individually to many 

individuals and tribes but that fact doesn’t make those individuals necessary 

or indispensable.  

Incidentally, lineal descendants as discussed above, have priority over 

tribes and while the Sac and Fox Nation has passed a resolution supporting 

the Plaintiff’s actions, any claim they would have is subservient to that of 

the Plaintiffs in the same way a distant relatives’ claim is distant to those of 

children in an intestate probate proceeding. See generally, 43 C.F.R. 10 

The only arguable lineal descendants with rights similar to the 

Plaintiff, and not secondary to his, would be his two brothers who chose to 

let the Plaintiff act on their behalf.  

As far as the disposition of the actual remains of Jim Thorpe, were the 

Defendants to follow the dictates of NAGPRA, consultation would be had 

with these individuals and any competing repatriation claims are dealt with 
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under the statue after the filing of the Notice of Intent to Repatriate. See 

generally, 43 C.F.R. 10. Had the Defendants understood and followed 

NAGPRA, they would have realized that there is a process to be had for 

competing claims and for input by others who may have an interest, yet it is 

the Defendants’ failure to follow said procedures that resulted in this action 

being filed.  

In conclusion, there are no necessary parties, and no indispensable 

parties, that the Plaintiff failed to join and the court should also reject this 

point of the Defendants’ Motion to Dismiss. If this court shall rule 

otherwise, Plaintiff requests leave to present to the court waivers on behalf 

of his two brothers to claims for the remains of Jim Thorpe.  

CONCLUSION  
 
WHEREFORE  the Plaintiff prays that this Court enter its Order denying 

Defendants’ Motion to Dismiss and for such further relief as the Court 

deems appropriate.  

Respectfully Submitted, 
      Sean W. Pickett and Associates 
     By:  /s/ R. Travis Willingham 
      R. Travis Willingham MO 56756 
      405 E. 13th Street, Suite 300 
      Kansas City, Missouri 64106 
      (816) 472-1600 
      (816) 472-0200 (Fax) 
      ATTORNEYS FOR PLAINTIFF 
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