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MICHAEL C. ORMSBY
United States Attorney
PAMELA J. DeRUSHA
Assistant United States Attorney
Post Office Box 1494
Spokane, WA 99210-1494
Telephone:  (509) 353-2767

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

CONFEDERATED TRIBES AND
BANDS OF THE YAKAMA
NATION, a federally-recognized
Indian tribal government and as
parens patriae on behalf of the
enrolled members of the Confederated
Tribes and Bands of the Yakama
Nation,

Plaintiffs,
vs.

ERIC H. HOLDER, JR., Attorney
General of the United States; et al., 

Defendants.  

NO.  CV-11-3028-RMP

FEDERAL DEFENDANTS’
MEMORANDUM
IN SUPPORT OF 
MOTION FOR 
RECONSIDERATION

Pursuant to Federal Rule of Civil Procedure 59, Federal Defendants

respectfully seek reconsideration of the Court’s September 12, 2011 Order

(hereinafter “Discovery Order”), in which the Court allowed Plaintiffs to take

discovery before ruling on the pending Motion to Dismiss.  The Court indicated

that it “agrees with Yakama’s argument that . . . discovery is needed to establish

whether the Court has jurisdiction.”  ECF No. 159 at 8.  In so stating, the Court

pointed to arguments and authority set forth in Plaintiffs’ Response to the Motion

to Dismiss, to which Defendants have not yet had the opportunity to reply. 

Federal Defendants therefore respond to these arguments herein, and respectfully

submit that the position advocated by Plaintiffs and accepted by the Court is

clearly erroneous and has created a manifest injustice. 

Specifically, Plaintiffs have failed to set forth a waiver of the United States’

sovereign immunity. This Circuit has explicitly ruled that internal policies that
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disclaim their use in judicial proceeding cannot form the basis for federal court

jurisdiction.  See Hoopa Valley Tribe v. Christie, 812 F.2d 1097, 1103 (9th Cir.

1987); see also, Veterans for Common Sense v. Shinseki, 644 F.3d 845, 870 (9th

Cir. 2011) (reiterating that the intent of an internal policy to not bind an agency

means the policy does not have the force of law).  This Circuit has also ruled that

discovery to “unearth” an agency’s internal policies is not warranted because, as a

matter of law, such policies do not bind the agency.  See United States v. One

1985 Mercedes, 917 F.2d 415, 423-24 (9th Cir. 1990).  The Court’s Discovery

Order is inconsistent with this binding authority.   

Also, in deciding the Motion to Dismiss, there is no need to determine

whether Federal Defendants complied with internal policies.  The only relevant

question is whether Plaintiffs have set forth any policies that, if violated, give rise

to subject matter jurisdiction and a private right of action.  Under Ninth Circuit

law, they have no need, nor right, to use the discovery process to search for

unpublished, and therefore non-binding, policies. The ordered discovery also does

not consider the discretion held by the United States when conducting a criminal

investigation. 

As such, no discovery should be allowed while the motion to dismiss is

pending.  At the very least, the Discovery Order is overly broad and should be

narrowly tailored as to both the type and subject matter of discovery.  Following

the entry of the Discovery Order, Plaintiffs have requested expansive discovery

relating to the merits of their underlying claims and matters within the discretion

of the United States. This creates more legal issues than it solves, and will

inevitably result in further motions to quash, clarify and limit the scope of

permissible discovery. 

STANDARD OF REVIEW

“A motion for reconsideration should not be granted, absent highly unusual

circumstances, unless the district court is presented with newly discovered
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evidence, committed clear error, or if there is an intervening change in the

controlling law.” 389 Orange St. Partners v. Arnold, 179 F.3d 656, 665 (9th

Cir.1999).  Federal Defendants respectfully submit that relief under Rule 59 is

appropriate here because the Court’s Discovery Order was issued prior to

affording Federal Defendants an opportunity to address arguments raised for the

first time in Plaintiffs’ response to the Motion to Dismiss, and contains clear error.

ARGUMENT

I. The Administrative Procedure Act Does Not Broadly Waive the United
States’ Sovereign Immunity for Non-Constitutional Claims.

The Court’s Discovery Order holds that because Plaintiffs seek non-

monetary relief, “any claims by Yakama, whether brought independent of or

through the APA, may not be barred by sovereign immunity.”  ECF No. 159 at 7

(citing Shinseki, 644 F.3d at 865-66).  But neither the Supreme Court nor the

Ninth Circuit have ever held the APA’s waiver to be so far-reaching.  Indeed, even

the reach of Section 702’s waiver for non-APA claims is limited to claims under

the Constitution or claims meeting the very restrictive criteria for remedying ultra

vires actions.  See Shinseki, 644 F.3d at 865-68.  Plaintiffs are not making any

ultra vires or constitutional claims and thus cannot proceed under the second

sentence in Section 702. 

The Ninth Circuit’s holding in Shinseki does not stand for the broad

proposition that the only requirement for a waiver of the United States’ sovereign

immunity is the pleading of a non-monetary cause of action.  In fact, the Shinseki

court goes to great lengths to emphasize that the claims presented there were

constitutional claims.  See Shinseki, 644 F.3d at 865 (“We begin by confirming

our jurisdiction to hear Veteran’s constitutional claims) (emphasis added);

see also id. at 866 (“plaintiff’s challenge is constitutional and thus not dependent

on the APA for a cause of action”) (emphasis added).  In other words, Shinseki

only stands for the proposition that “as to Veteran’s constitutional claims for relief
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other than money damages, Section 702 waives sovereign immunity regardless of

whether the claims arise from agency action as defined by the APA.” (emphasis

added, internal quotations omitted). Supporting this view is the fact that the

Shinseki panel also analyzed the plaintiffs’ non-constitutional claims and held

those claims did not fall within the APA’s waiver of sovereign immunity.  Id. at

868-870 (holding that discretionary internal policies that lack the force of law do

not waive the United States’ sovereign immunity).  If all a plaintiff had to do to

waive the United States’ sovereign immunity was seek non-monetary relief, the

panel would not have needed to separately evaluate the non-constitutional claims. 

Here, Plaintiffs only present non-constitutional claims.  Thus, as is further

discussed in Shinseki, the waiver of sovereign immunity has to come from the first

sentence of Section 702, which conditions and limits the challenged agency action

to review of either final agency action or agency action unreasonably delayed. Id.

at 864, n.18.  Likewise, the Shinseki panel distinguished between Presbyterian

Church v. U.S, 870 F.2d 518 (9th Cir. 1989), which found a waiver of sovereign

immunity when constitutional claims were presented, and Gallo Cattle Co. v.

Department of Agriculture, 159 F.3d 1194, 1198 (9th Cir. 1998), which did not

present constitutional claims and applied Section 704’s limitation to Section 702. 

644 F.3d at 865-867.  Because there are no constitutional claims presented here,

the proper analysis is that from Gallo Cattle.  

In short, the Shinseki panel does not overrule prior Ninth Circuit precedent

but instead holds that in cases in which constitutional claims are raised, plaintiffs

can use the wavier of sovereign immunity found in the second sentence of Section

702 of the APA.  Because Plaintiffs only present non-constitutional claims, they

cannot avail themselves of the second sentence of Section 702 but must proceed

under the first sentence of Section 702, which requires a final agency action or a

duty mandating agency action.  The Court should reconsider this portion of the

Discovery Order. 
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II. Discretionary Internal Guidelines Cannot Form the Basis for Federal
Court Jurisdiction Under the Administrative Procedure Act. 

After finding that Plaintiffs’ claims may not be barred by sovereign

immunity, the Court states that “Yakama has provided authority for the

proposition that procedural requirements or duties that the agency is compelled to

perform may be dictated by internal policy guidelines” and “can give rise to an

action under the APA.”  ECF No. 159 at 7-8.  The Court then appears to rely on

this authority in ordering Federal Defendants to respond to discovery requests for

internal policies.  Defendants ask the Court to reconsider this part of its Order,

because it conflicts with the law in this Circuit.  

Plaintiffs support their proposition with case law from the Eighth Circuit

and the District of South Dakota.  See ECF No. 145 at 12-14 (citing Oglala Sioux

Tribe of Indians v. Andrus, 603 F.2d 707 (8th Cir. 1979); Yankton Sioux Nation v.

Kempthorne, 442 F. Supp. 2d 744 (D.S.D. 2006); Lower Brule Sioux v. Deer, 911

F. Supp. 395 (D.S.D. 1995)).  As the Court recognizes in its Discovery Order, the

Eighth Circuit’s holdings directly conflict with Ninth Circuit law.  See ECF No.

159 at 8 (“but see Hoopa Valley Tribe v. Christie”.)  Hoopa Valley holds that

internal guidelines for consultation with Indian tribes “do not establish legal

standards that can be enforced against the [agency].”  Id. 812 F.2d at 1103. 

The question of whether an agency is required to comply with a non-binding

regulation or guidance is jurisdictional.  See Coleman v. Perrill, 845 F.2d 876, 879

(9th Cir. 1988). This Circuit has stated that for an agency pronouncement to have

the force and effect of law, it must: “(1) prescribe substantive rules – not

interpretive rules, general statements of policy, or rules of agency organization,

procedure or practice – and; (2) conform to certain procedural requirements.”

United States v. Alameda Gateway Ltd., 213 F.3d 1161, 1168 (9th Cir.

2000)(internal quotations omitted).  The starting point for determining whether a

rule or regulation is substantive is its text.  Id.  Likewise, the Circuit recently
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reaffirmed that internal policies not intended to bind an agency do not have the

force of law and do not create mandatory, affirmative duties.  Shinseki, 644 F.3d

at 870-871 (emphasizing the factors to consider in determining whether a policy

binds an agency: whether the policy is published; whether the policy includes

language committing to bind the agency, or likewise, includes language purporting

to not bind the agency; and whether the document relates to internal administrative

procedure).  

Under this standard, none of the policy and guidance documents identified

by Plaintiffs in their complaint create a legal standard that binds the Departments

of Justice or Treasury, as all of the documents contain language expressly

disclaiming the use of the documents as enforceable in judicial proceedings.  See

ECF No. 51 at 15-19.  Thus, as a matter of law, they are not legally binding.  See

Alameda Gateway, 213 F.3d at 1167 (statement that the document was guidance

evidenced that it was non-binding).  Further evidence that the policies cited were

not intended to be binding is the fact that none of them have been published in

either the Code of Federal Regulations or the Federal Register in accordance with

the procedural requirements of the APA.  See Alameda Gateway, 213 F.3d at

1168; see also Mt. Diablo Hosp. Dist v. Bowen, 860 F.2d 951, 956 (9th Cir. 1988). 

In addition to the provisions disclaiming judicial review, the guidance

documents also contain language affirmatively retaining discretion.  See e.g.,

Attorney General’s Guidelines for Domestic FBI Operations at 35 (providing that

the FBI “ may disseminate information ” to “ tribal agencies if related to their

responsibilities”) (emphasis added).  The Ninth Circuit has reaffirmed that in

“failure to act” cases – such as presented here – under the APA, a federal court can

only remedy a “failure to act” that amounts to withholding an action that is both

“discrete” and “legally required.”  Shinseki, 644 F.3d at 868 (quoting Norton v.

Southern Utah Wilderness Alliance, 542 U.S. 55, 64 (2004)).  The APA precludes

judicial review of agency action committed to the agency’s discretion by law.  5
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U.S.C. § 701(a)(1); Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S.

402, 410 (1971); Heckler v. Chaney, 470 U.S. 821, 852 (1985).  As a matter of

law, the policy documents cited by Plaintiffs do not create discrete and legally

required duties, but instead, retain broad agency discretion in determining

whether, when, and how to provide tribal notice and consultation before carrying

out law enforcement in Indian country.  

Most importantly, the Ninth Circuit has also ruled that discovery is not

appropriate to determine if there are policy or guidance documents that would

provide jurisdiction:

[a]n agency policy that can only be unearthed by discovery of the
agency’s internal workings cannot be a policy that was disseminated
to the public.  Consequently, no policy that [a party] might find
through discovery would have the force and effect of law.  

United States v. One 1985 Mercedes, 917 F.2d 415, 423-424 (9th Cir. 1990). In

other words, in order to have the force of law, a policy or regulation must be

published, making discovery unwarranted.  It is Plaintiffs’ burden to conduct the

necessary legal research into published materials. 

The Court’s ruling in the Discovery Order contains clear error because it is

directly contradicted by the binding Ninth Circuit precedent cited above.  It also

creates a manifest injustice because it infringes upon sovereign immunity and

opens the door for Plaintiffs and this Court to second guess matters within the sole

discretion of the Executive Branch.  Congress has given the FBI wide discretion to

execute federal warrants, within the framework of the constitutional guarantees of

the Fourth and Fifth Amendments.  See 18 U.S.C. § 3052 (Powers of Federal

Bureau of Investigation).  Nowhere in these sources of authority is there a

requirement that the FBI give an Indian Tribe advance notice prior to entering a

reservation to execute a warrant in a federal criminal investigation.  Nor, as stated,

have Plaintiffs been able to identify any other binding law or policy which would

require the FBI to do so, because there is none.  To be sure, the same holds true
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with respect to dissemination of information regarding tactical law enforcement

decisions in any federal investigation, because of the necessity to prevent against

the destruction of evidence, maintain public and officer safety, and otherwise

avoid interference with a pending federal investigation. 

Importantly though, these decisions are immaterial to the pending Motion to

Dismiss.  If the Court finds the FBI is legally obligated to consult with the

Yakama Tribe prior to entering the reservation to execute a criminal search

warrant, then, and only then, will there potentially be a need to delve into non-

binding internal policies, the intent of the officers, the timing of the entry, and

other specific details of the entry. 

III. The Discovery Order Permits Overly Broad Discovery on Factual
Matters With No Bearing on Jurisdiction

Even if the Court disagrees with the above arguments and permits some

discovery, there is certainly no need for discovery into issues “regarding the

Federal Defendants’ entry onto Yakima Land on February 16, 2011” or “regarding

any decision or lack of decision to notify the Yakama of the entry as well as the

timing of the notification to Yakama of the entry.”  ECF No. 159 at 10.  Federal

Defendants’ Motion to Dismiss does not hinge upon resolution of whether

“various federal officers and agencies at issue in this litigation had complied with

the internal rules of their respective agencies.”  Id. at 5.  Instead, in order to rule

on the portion of the Motion to Dismiss addressing the internal guidance, the

Court needs only determine whether Plaintiffs have set forth a waiver of the

United States sovereign immunity under the APA based on internal policies that

disclaim use in judicial proceedings, and, again, as a matter of law, whether those

same policies create a legal duty to notify and consult prior to entering the

reservation for law enforcement purposes.  In other words, resolution of the

Federal Defendants’ Motion to Dismiss raises no factual issues. 
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More specifically, is was clear error for the Court to permit Plaintiffs to take

discovery (with no limitations as to form) in three broad areas: 1) policies that

govern the Federal Defendants’ actions with the Yakama; 2) the Federal

Defendants’ decision not to notify the Yakama before entering onto tribal lands;

and 3) discovery regarding the actual entry onto tribal lands.  See ECF No. 159 at

10.  Even if the Court decides that some discovery is needed in order to rule on the

Motion to Dismiss, it should limit the type of discovery permitted to only that

described in category one (policies that govern the Federal Defendants’ actions),

and should further be limited to a request for production of documents.  

The need for this clarification and restriction is evidenced by the fact that

since the issuance of the Discovery Order Plaintiffs have served Federal

Defendants with two additional set of interrogatories and requests for production,

four deposition notices, and three Rule 30(b)(6) notices.  Plaintiffs want to depose

FBI agents and the United States Attorney for the Eastern District of Washington. 

Plaintiffs have served discovery requesting the identification of each time a federal

defendant “has notified the Yakama Nation of its intention to enter the Yakama

Indian Reservation during the past five years.” (Exhibit A to Declaration of

Pamela J. DeRusha).  They have also requested “each and every document related

to the Entry including but not limited to reports, accounts, statements, memoranda,

audio or video recordings, letters, faxes, emails, contracts, receipts, invoices, logs,

shipping manifests, travel itineraries, telephone records, radio communications

records, text messages, or mobile data terminal records.”  Id.  

Plaintiffs seek jurisdictional discovery that cannot enable them to avoid

jurisdictional defenses and the requested discovery intrudes into highly

discretionary investigative policies and procedures.  See, e.g., United States v.

Amlani, 111 F.3d 705, 713 (9th Cir. 1997) (upholding assertion of privilege for

internal FBI logs of items seized from defendant’s business).  The Supreme Court

has held that a party challenging an exercise of prosecutorial discretion on the
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ground of government misconduct is not entitled to either discovery or an

evidentiary hearing unless he can first make a substantial threshold showing that

his claim is meritorious.  Wade v. United States, 504 U.S. 181, 186 (1992).  In the

interest of judicial economy, Defendants ask the Court to avoid this unnecessary

dispute by rescinding, or at least clarifying, its Discovery Order.  

Moreover, Plaintiffs have never provided any justification for why they

require information about the facts of the entry (including the timing of the

notification to the Tribes of the entry and all documents relating to the entry) to

respond to the legal arguments raised in the motion to dismiss.  It is not

appropriate for Plaintiffs to use civil discovery to circumvent the criminal law

enforcement process.  As such, at the very least, the Court should remove the

second and third categories (regarding the alleged decision to not notify the Tribes

and the actual entry on February 16, 2011) from its discovery order.

DATED this 29th day of September, 2011.

MICHAEL C. ORMSBY
United States Attorney

s/ Pamela J. DeRusha                    
PAMELA J. DeRUSHA
ANDREW BIVIANO
Assistant United States Attorneys

s/ Maureen E. Rudolph                 
MAUREEN E. RUDOLPH
U.S. Department of Justice
Environment and Natural Resources
Division, Natural Resources Section

Attorneys for Federal Defendants
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CERTIFICATE OF SERVICE

I hereby certify that on September 29, 2011, I electronically filed the

foregoing with the Clerk of the Court using the CM/ECF system which will send

notification of such filing to the following:

Gabriel S. Galanda: gabe@galandabroadman.com

Anthony Broadman: anthony@galandabroadman.com

Julio Carranza: julio@yakamanation-olc.org 

Kenneth W. Harper: kharper@mjbe.com

Quinn N. Plant: qplant@mjbe.com

Stephen J. Hallstrom: stephen.hallstrom@co.benton.wa.us

Mike Williams: mdw@winstoncashatt.com

Gregory C. Hesler: greg.hesler@painehamblen.com

Michael Kapaun: mjk@witherspoonkelley.com

William J. Schroeder:          william.schroeder@painehamblen.com

William M. Symmes: wms@witherspoonkelley.com

and I hereby certify that I have mailed by United States Postal Service the 

document to the following non-CM/ECF participants:   N/A

s/ Pamela J. DeRusha                                                           
Pamela J. DeRusha

Assistant United States Attorney

Attorney for Federal Defendants

United States Attorney’s Office

Post Office Box 1494

Spokane, Washington 99210-1494

(509) 353-2767(Tel)

(509) 353-2766(Fax)

USAWAE.PDerushaECF@usdoj.gov
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