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STATEMENT OF JURISDICTION 

 
Ruby Pipeline, L.L.C. (“Ruby”) seeks to construct and operate a 677-mile-

long, 42-inch-diameter underground pipeline and associated above-ground 

facilities (the “Pipeline”).  The Pipeline would begin near the Opal Hub in Lincoln 

County, Wyoming, and proceed west through Wyoming, Utah, Nevada, and 

Oregon, terminating in Malin, Oregon.  Pursuant to the Natural Gas Act of 1938, 

as amended, the Federal Energy Regulatory Commission (“FERC”) must issue a 

certificate of public convenience and necessity before any company may construct 

an interstate natural gas pipeline.  15 U.S.C. § 717f.  Consequently, on January 27, 

2009, Ruby filed an application with FERC requesting a certificate authorizing the 

construction, ownership, and operation of a new interstate natural gas pipeline and 

associated facilities.1   

As proposed by Ruby, the Pipeline would cross thousands of acres of 

federally owned lands.  It would also require the temporary use of certain federal 

lands for work spaces, and the temporary use of roadways on federal lands to 

transport construction equipment, material, and personnel.  Pursuant to the Mineral 
                                                            
1 FERC granted Ruby’s certificate on April 5, 2010, and denied the Summit Lake Paiute Tribe’s 
request for rehearing on October 6, 2010.  These decisions, however, are not part of this appeal.  
The Natural Gas Act requires that parties seeking review of a certificate of public convenience 
and necessity bring suit against FERC in either the U.S. Court of Appeals for the D.C. Circuit or 
in the federal court of appeals where the natural gas company has its principal place of business.  
15 U.S.C. § 717(b).  The Summit Lake Paiute Tribe filed an appeal from FERC’s decision in the 
D.C. Circuit on November 12, 2010.  A briefing schedule has yet to be established. 
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Leasing Act and the Federal Land Policy and Management Act, Ruby cannot cross 

or use federal lands without first receiving permits from the U.S. Department of 

Interior, Bureau of Land Management (“BLM”).  30 U.S.C. § 185(a); 43 U.S.C. §§ 

1732(b), 1761.  The granting of rights-of-way and temporary use permits for the 

Pipeline constitute federal actions that trigger the requirements of the National 

Environmental Policy Act and Section 7 of the Endangered Species Act. 

On July 12, 2010, the BLM issued a Record of Decision (“ROD”) granting 

rights-of-way and temporary use permits for the Pipeline.  This decision relied on 

the Final Environmental Impact Statement (“FEIS”) issued by FERC on January 8, 

2010.  The ROD also relied on the June 8, 2010 biological opinion issued by the 

U.S. Fish and Wildlife Service (“USFWS”) under the Endangered Species Act, 16 

U.S.C. § 1531 et seq., which found that the Pipeline was not likely to jeopardize 

the continued existence of any endangered or threatened fish species.  Lastly, on 

July 30, 2010, the U.S. Army Corps of Engineers authorized a “Nationwide 

Permit” (“NWP”) for the Pipeline under the Clean Water Act, 33 U.S.C. § 1251, et 

seq., permitting the Pipeline to dredge and fill wetlands and other waters of the 

United States. 

On September 10, 2010, the Summit Lake Paiute Tribe, a federally 

recognized Indian tribe, filed a Petition for Review in this Court.  The Petition 

challenges BLM’s ROD and the Army Corps’ NWP authorization, which are final 
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agency actions.  It also challenges the USFWS’s biological opinion and the FEIS, 

on which BLM based its decisions.  The Tribe’s petition was timely filed under 

Fed. R. App. P. 4(a)(1)(B), and this court has original and exclusive jurisdiction 

pursuant to 15 U.S.C. § 717r(d)(1) (“The United States Court of Appeals for the 

circuit in which a facility subject to . . . section 717f of this title is proposed to be 

constructed . . . shall have original and exclusive jurisdiction over any civil action 

for the review of an order or action of a Federal agency (other than the 

Commission) . . . to issue, condition, or deny any permit, license, concurrence, or 

approval . . . required under Federal law.”). 

 
STATEMENT OF THE ISSUES 

 
1. The National Historic Preservation Act (“NHPA”) requires federal agencies 

to initiate government-to-government consultations with Indian tribes at the 

earliest possible time to ensure the adequate identification and assessment of 

impacts to traditional religious and cultural properties.  In this case, the BLM did 

not initiate consultation until 15 months after Ruby filed its application for rights-

of-way across federal lands.  Given this lengthy delay, did the BLM violate the 

NHPA? 

2. The NHPA and the National Environmental Policy Act (“NEPA”) require 

federal agencies to identify prehistoric and historic sites located within the area of 

Case: 10-72762   12/21/2010   Page: 10 of 65    ID: 7589020   DktEntry: 48



11 
 

potential affects for any federally licensed project, and analyze how those sites, 

and tribal members who use them, might be impacted by the project.  The BLM 

relied on a third-party contractor’s shoddy fieldwork and adopted a final 

environmental impact statement (“FEIS”) that failed to analyze the project’s 

impacts to prehistoric and historic sites and tribal members who use those sites.  

Did the BLM violate the NHPA and NEPA? 

3. NEPA requires federal agencies to analyze the environmental impacts 

associated with all reasonable alternative routes for a proposed pipeline before 

selecting any one particular route.  The BLM adopted a FEIS that failed to analyze 

certain viable routes, while analyzing other routes that were legally prohibited.  

Did the BLM violate NEPA? 

4. The United States Fish & Wildlife Service (“USFWS”) issued a biological 

opinion that included estimates of the number of fish that would be incidentally 

taken if the pipeline project were approved.  That assessment failed to account for 

more than 300 million gallons of water that would be withdrawn from surface-

water bodies or ground-water wells, and relied on a 2004 biological opinion in a 

different project that contained protective measures not applicable here.  Was the 

USFWS’s opinion legally flawed? 
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STATEMENT OF THE CASE 

 
 The Summit Lake Paiute Tribe seeks judicial review of the BLM’s July 12, 

2010 ROD granting rights-of-way and temporary use permits allowing Ruby to 

build an interstate pipeline across federal lands in Oregon, Nevada, Utah and 

Wyoming.  The Tribe also seeks review of the NWP issued on July 30, 2010 by the 

U.S. Army Corps of Engineers, which permits Ruby to dredge and fill wetlands 

and other waters of the United States while constructing its pipeline.  Finally, the 

Tribe seeks review of the June 8, 2010 biological opinion and incidental take 

statement issued by the USFWS, which authorizes the construction of the pipeline 

through habitat that is home to several species listed as endangered or threatened 

under the Endangered Species Act. 

 

STATEMENT OF THE FACTS 
 

A. The Summit Lake Paiute Tribe   

Prior to Euro-American contact, the Northern Paiute occupied 50 million 

acres of land in western Nevada, southwestern Idaho, northeastern California, and 

southeastern Oregon.  Northern Paiute Nation v. United States, 7 Ind. Cl. Comm. 

322, 327 (1959).  They called themselves Numa, which in the Northern Paiute 

language means “the people.”  While all Northern Paiute shared the same language 

and similar culture, governmental power was primarily exercised at the band level.  
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Id. at 334-37.  Bands occupied a territory that was centered on a significant body of 

water, which gave them a ready supply of fish.  In addition to eating fish, the 

Northern Paiute lived off the harsh desert environment by consuming grass seeds, 

pine nuts, roots, berries, deer, rabbits, and other available resources.  Id. at 328, 

338-39, 378. 

Two Northern Paiute bands – the Agai Panina Ticutta (Lake Fish Eaters) and 

the Moa Ticutta (Wild Onion Eaters) – controlled an aboriginal territory of 2,800 

square miles centering on Summit Lake in northwestern Nevada and extending into 

portions of California and Oregon.  Excerpts of the Record (“ER”) 444.   Without 

permission or the payment of compensation, white settlers began flooding this 

territory in the mid-1800s.  The settlers cut down pine nut trees for fuel, and their 

cattle destroyed the seeds and roots that the Northern Paiute needed to subsist.  

Northern Paiute Nation, 7 Ind. Cl. Comm. at 418.  The Bands saw their land base 

rapidly diminish. 

In the 1860s, these land grabs prompted a number of battles between the 

Northern Paiute and the U.S. military.  Rather than protect Indian property rights, 

the United States believed that hostilities would cease if the Indians were confined 

on small reservations.  In 1871, when the U.S. Army closed Camp McGarry at 

Summit Lake, Nevada, the Camp was turned into an informal reservation for the 

Agai Panina Ticutta and the Moa Ticutta bands.  Class III Survey (July 2009) at 
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150.  On January 13, 1913, President Taft issued an Executive Order that formally 

established the approximately 5,000-acre reservation.  See Executive Order 1681.   

Decades later, the Indians living on this reservation decided to organize as a 

constitutional government under Section 16 of the Indian Reorganization Act.  In 

doing so, the band adopted the name “Summit Lake Paiute Tribe,” although Tribal 

members still refer to themselves more broadly as Northern Paiute people.  The 

Summit Lake Paiute Tribe’s Constitution, which was approved by the Secretary of 

the Interior in 1965, established a five-member Council that is empowered to 

exercise all of the Tribe’s inherent sovereign powers.  Today, the Summit Lake 

Paiute Tribe remains a sovereign, federally recognized Indian tribe.  “Indian 

Entities Recognized and Eligible To Receive Services From the United States 

Bureau of Indian Affairs,” 75 Fed. Reg. 608010, 608013 (Oct. 1, 2010).      

The Summit Lake Reservation is the most remote Indian reservation in the 

lower 48 states.  There are no highways that cross or pass by the Reservation.  

Reaching the Reservation requires a bone jarring ride, for several hours, on rock 

and gravel roads.  These roads are not cleared during the winter months, making 

living on the Reservation year-round difficult.  Still, approximately 100 tribal 

members live on the Summit Lake Reservation during the spring, summer, and fall 

months. 
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Since reorganization, the Tribe’s almost singular focus has been to protect 

the pristine and undeveloped nature of its Reservation and surrounding aboriginal 

territory.  The Tribe has an Environmental Protection Department and a Natural 

Resources Department, both of which are charged with “assert[ing] the Tribe’s 

sovereignty in protecting the environment, natural resources, and public health of 

the Summit Lake Indian Reservation and the Tribe’s traditional territory where 

tribal members still retain rights to hunt, fish, gather traditional foods and 

medicine, and conduct spiritual and religious practices.”2  One of the Tribe’s most 

sacred areas is just outside of the Reservation’s northern boundary, but within the 

Tribe’s aboriginal territory.  There, a narrow strip of land separates the Reservation 

from the federally owned Sheldon National Wildlife Refuge.  This is an area that 

has immense religious and cultural significance for Tribal members.  Tribal 

members go there to pray, fast, gather traditional foods and medicines, and hunt 

and fish. 

B. The Ruby Pipeline Project  

Ruby Pipeline, L.L.C. seeks to construct and operate a 677-mile-long, 42-

inch-diameter underground pipeline and associated above-ground facilities.  The 

pipeline would begin near the Opal Hub in Lincoln County, Wyoming, and 

proceed west through Wyoming, Utah, Nevada, and Oregon, terminating in Malin 

                                                            
2 http://www.summitlaketribe.org/.   
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(Klamath County), Oregon.  Because this would be an underground pipeline, 

building it requires blasting, trenching, and excavating thousands of acres of land.  

For most of the length of the pipeline, the necessary construction corridor would be 

approximately 115 feet wide. 

In Nevada and Oregon, the pipeline would cross the Summit Lake Paiute 

Tribe’s aboriginal homeland, coming within one mile of the northern boundary of 

the Tribe’s existing reservation.  The pipeline would pass through the pristine and 

sacred strip of land that separates the Reservation from the Sheldon National 

Wildlife Refuge.  In doing so, construction of the pipeline would destroy Tribal 

religious, cultural, and archeological sites.  It would have an adverse effect on 

wildlife, traditional foods, and medicines within the Tribe’s aboriginal homeland.  

And it would most likely disturb unmarked graves that contain the remains of 

Summit Lake and other Northern Paiute ancestors.3  

  

                                                            
3  Along with this brief, the Summit Lake Paiute Tribe submits affidavits from 
several Tribal members, which establish the Tribe’s standing by demonstrating the 
irreparable harm that will occur should the Ruby Pipeline Project be constructed 
through northwestern Nevada.   
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SUMMARY OF ARGUMENT 
 

In 2008, Ruby Pipeline, L.L.C., entered into private contracts with other 

companies promising to build an interstate natural gas pipeline that would be in-

service by 2011.  Ruby designed the pipeline to avoid entering California because 

of that State’s stringent environmental laws.  Instead, it chose a path that traversed 

Oregon, Nevada, Utah, and Wyoming.   

Ruby found a friendly agency in the Federal Energy Regulatory 

Commission, which pursuant to the Natural Gas Act of 1938, must grant a 

Certificate of Public Convenience and Necessity before any new interstate pipeline 

can be constructed.  FERC offered to serve as the lead agency for compiling the 

environmental impact statement required by NEPA.  FERC allowed Ruby to 

dictate a blistering pace for collecting data on the environmental impacts of the 

proposed project.  The resulting document was full of glaring errors and omissions. 

Respondents in this matter were cooperating agencies.  Throughout the 

project review, their employees expressed dismay at the schedule being imposed 

upon them by Ruby and FERC.  Their employees found flaws in, and voiced their 

objections to many of the reports compiled by FERC as the lead agency.  But while 

they could have chosen to initiate their own environmental review process, they 

ultimately decided to adopt the deficient EIS created by FERC.  In doing so, they 

violated NEPA, the NHPA, and the Endangered Species Act. 
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ARGUMENT 
 

  To avoid duplication, the Summit Lake Paiute Tribe adopts and 

incorporates herein the arguments made by Petitioners Center for Biological 

Diversity and Defenders of Wildlife in their opening brief.   

I. BLM VIOLATED THE NATIONAL HISTORIC PRESERVATION 
ACT BY FAILING TO CONSULT WITH THE SUMMIT LAKE 
PAIUTE TRIBE IN A TIMELY MANNER  

A. The National Historic Preservation Act’s Consultation 
Requirements 

One of the most important pieces of legislation enacted to protect and 

preserve heritage resources is the National Historic Preservation Act of 1966 (as 

amended, the “NHPA”).  16 U.S.C. §§ 470 – 470x-6.  The NHPA is an expansive 

and inclusive statute.  Its purpose is to ensure that “federally owned . . . or 

controlled prehistoric and historic resources [are administered] in a spirit of 

stewardship for the inspiration and benefit of present and future generations.”  16 

U.S.C. § 470-1(3).  To that end, the NHPA established a National Register of 

Historic Places (“National Register”), which is a list of prehistoric and historic 

sites, buildings, and objects significant in American history, architecture, 

archeology, engineering, and culture.  16 U.S.C. § 470a(a)(1)(A).  Properties that 

hold traditional religious or cultural importance (sometimes referred to as 

traditional cultural properties, or “TCPs”) to a federally recognized Indian tribe are 

eligible for inclusion on the National Register.  16 U.S.C. § 470a(d)(6)(A).   

Case: 10-72762   12/21/2010   Page: 18 of 65    ID: 7589020   DktEntry: 48



19 
 

Properties that are either listed or eligible for listing on the National Register 

are protected by Section 106 of the NHPA, which requires federal agencies to 

identify potential impacts to those properties before issuing a license or permit to 

any private party.  16 U.S.C. § 470f.  The NHPA created the Advisory Council on 

Historic Preservation (“ACHP”), an independent federal agency vested with the 

authority to promulgate rules and regulations governing the implementation of 

Section 106.  16 U.S.C. §§ 470i, 470s.  The ACHP’s regulations, found at 36 

C.F.R. Part 800, establish a four-step process for complying with Section 106: 

1. Initiating the consultation process:   When a federal undertaking has 

the potential to cause effects on historic properties, the responsible federal agency 

must contact the State Historic Preservation Officers (“SHPOs”) in the project 

area, and if the project will impact tribal lands, any Tribal Historic Preservation 

Officers (“THPO”).  36 C.F.R. § 800.3.  Additionally, if the project could affect 

sites that hold traditional religious or cultural importance for an Indian tribe, even 

if those sites are not located on tribal lands, the NHPA and its implementing 

regulations require the federal agency to initiate government-to-government 

consultations with the Indian tribe.  16 U.S.C. § 470a(d)(6)(B); 36 C.F.R. § 

800.2(c).   

2. Identifying National Register-eligible sites:  Next, the federal agency 

shall, in consultation with the SHPO/THPO, determine the area that the project 
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could potentially effect (the “APE”), review existing information on historic 

properties within the area, and make a reasonable and good faith effort to identify 

other historic properties within the APE.  Reasonable and good faith efforts “may 

include background research, consultation, oral history interviews, sample field 

investigation, and field survey.”  36 C.F.R. § 800.4.  Then, for each site identified, 

the agency must determinate whether it is eligible for listing on the National 

Register.  Id. 

3. Assessing Potential Adverse Effects:  For National Register-eligible 

properties, the federal agency must then, in consultation with the SHPO/THPO, 

and any Indian tribe that attaches religious and cultural significance to the 

identified property, determine if the project will adversely affect the property.   

Adverse effects include destruction, damage, or alteration of all or part of the 

property, or removal of the object from its historic location. 36 C.F.R. § 800.5. 

4. Resolution of adverse effects:  Finally, if adverse effects might occur, 

the agency must notify the ACHP, consult with the SHPO/THPO and other parties 

— including Indian tribes — to develop and evaluate alternatives or modifications 

to the project that could avoid, minimize, or mitigate those effects.   36 C.F.R. § 

800.6.  If the agency, the ACHP, and the SHPO/THPO all agree on how to resolve 

the adverse effects, a Memorandum of Agreement (“MOA”) is executed and 
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implemented.  If the parties cannot agree, additional procedures apply.  36 C.F.R. § 

800.7.   

When Congress amended the NHPA in 1992 to require consultation with 

Indian tribes, BLM already had well-developed government-to-government 

consultation procedures that it utilized whenever a federal project could impact 

tribal cultural resources.  In 1997, the BLM Director, the Chairman of the ACHP, 

and the President of the National Conference of State Historic Preservation 

Officers approved a national programmatic agreement, which authorized the BLM 

to comply with Section 106 of the NHPA by following its own cultural resources 

consultation procedures.  These policies and procedures are found in Section H-

8120-1 of the BLM Manual Handbook, Guidelines for Conducting Tribal 

Consultation.     

The BLM Manual Handbook notes that consultation requires more effort 

than routine public participation; consultation means extensive face-to-face 

dialogue between a BLM manager and a tribal government regarding proposed 

BLM actions.  H-8120-1, V-1.  The BLM’s responsibility to notify and consult 

with Indian tribes “cannot be assigned or delegated to any other party.”  H-8120-1, 

V-4.  While cultural resource consulting firms can be used to assist the agency in 

acquiring information, the actions of such firms do not constitute notification or 

consultation.  Id. 
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While the ACHP’s regulations require that consultations with Indian tribes 

be “initiated early in the undertaking’s planning, so that a broad range of 

alternatives may be considered during the planning process,”  36 C.F.R. § 800.1(c), 

the BLM Manual Handbook is even more specific.  It states: 

In any case where it appears likely that the nature and/or the location 
of an activity could affect Native American issues or concerns, the 
BLM manager should initiate appropriate consultation with 
potentially affected Native Americans, as soon as possible after the 
general outlines of the land use plan or the proposed land use decision 
can be described.   
Owing to their status as self-governing entities, tribes should be 
notified and invited to participate at least as soon as (if not earlier 
than) the Governor, State agencies, local governments, and other 
Federal agencies. 
 

H-8120-1, V-5 (emphasis in original).  BLM managers should evaluate the amount 

of consultation necessary based on a number of factors, including the potential 

harm that the proposed action could cause, the alternatives that would reduce or 

eliminate the potential harm, and the intensity of the concern expressed by the 

Indian tribe.  H-8120-1, V-10. 

B. The BLM Failed to Consult with the Summit Lake Paiute Tribe 
For 15 Months Following Ruby’s Request for A Right-of-Way 

On November 16, 2007, Ruby submitted a formal application to the BLM 

and the National Forest Service seeking rights-of-way across federal lands to build 

their proposed interstate natural gas pipeline.  ER 311.  A few days later, Ruby 

supplemented this application by providing a detailed set of surface maps 
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demonstrating the proposed route that the pipeline would traverse.  ER210, 314-31.  

Then, on January 27, 2008, Ruby submitted a pre-filing review application with 

FERC.  ER332; ER 850.  The pre-filing process is designed to identify and resolve 

environmental issues before a formal application seeking a Certificate of Public 

Convenience and Necessity for a new pipeline is filed.  ER 856. 

Agency meetings commenced immediately.  For example, on February 

2008, representatives of the BLM, FERC, and other state and federal agencies, 

attended a meeting to discuss the pipeline project.  ER 335.  Lori Hunsaker, who 

represented the Utah Governor’s Public Lands Policy Coordination Office, 

complained that “the state of Utah had not been informed of the project” earlier.  

She “suggested that her counterparts in other states (especially Nevada) need[ed] to 

be contacted.”  Id.  While concerns about state participation were expressed, no 

one discussed the lack of tribal participation.  The Summit Lake Paiute Tribe was 

not notified or invited to this meeting, and no other Indian tribes were present.  

This is true even though the BLM Manual Handbook states in bold typeface that 

“tribes should be notified and invited to participate at least as soon as (if not earlier 

than) the Governor, State agencies, local governments, and other Federal 

agencies.”  H-8120-1, V-5.   

At the February 2008 meeting, Laurie Boros, a FERC archeologist, noted 

that FERC would draft a programmatic agreement “early on” in the process and 
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send government-to-government letters to the 42 tribes in the project area.  ER 

337.  The meeting notes indicate that “[a] BLM representative from Wyoming was 

concerned that the scope of effort described by Lori Burroughs(?) would not be 

sufficient and that Native American consultation would need to be continuous, 

intensive, and conducted face-to-face.”  Id.  No response to that concern was 

recorded.   

Despite Ruby’s filings with both the BLM and FERC, and despite several 

inter-agency meetings,4 months passed and none of the federal agencies involved 

in the project contacted the Summit Lake Paiute Tribe to begin the government-to-

government consultation process.  Instead, the Environmental Planning Group 

(“EPG”), a private company Ruby hired as its lead cultural resources contractor, 

simply mailed each Indian tribe a short letter indicating that Ruby proposed to 

construct a pipeline that would being in Wyoming and terminate at the Malin Hub 

in Oregon.  ER 399.  The letter explained that “[w]e are contacting you at this time, 

on behalf of Ruby and as authorized by FERC, to invite your community to provide 

us with any concerns for cultural resources or Traditional Cultural Properties or 

information that can be used to evaluate possible effects.”  Id.  (emphasis added).  

                                                            
4  See, e.g., ER 359 (BLM indicating that scoping meetings should include officials 
from FERC, BLM, the Forest Service, and also, state wildlife and land agencies. 
“Since they are major stake holders in our planning process we would not hesitate 
to invite them to the table.”   There is no mention of Indian tribes.) 
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Nowhere in the letter did EPG refer to the NHPA or the tribal consultation process 

under that statute.  And as the BLM Manual Handbook states, “[t]he BLM’s 

responsibility to notify and consult with Native Americans cannot be assigned or 

delegated to any other party,” including private companies such as EPG.  H-8120-

1, V-4.  See also ER 609 (April 23, 2009 letter from ACHP to the Reno-Sparks 

Indian Colony confirming that even under the ACHP’s less stringent consultation 

regulations, “federal agencies cannot delegate their responsibilities to conduct 

government-to-government consultation with Indian tribes to non-federal entities 

without tribal approval”). 

Not only were the government-to-government consultation letters never sent, 

the programmatic agreements that FERC had promise would be “drafted early on,” 

were never drafted.  Normally, these agreements are used to provide an avenue for 

tribes to convey their concerns to the SHPOs, who then ensure that Section 106 

procedures are carried out.  See ER 541.  Not knowing who to lodge their concerns 

with, and upset about the lack of compliance with federal laws, the Summit Lake 

Paiute Tribe and other Indian tribes began to protest. 

On August 16, 2008, Warner Barlese, Chairman of the Summit Lake Paiute 

Tribe, sent a letter to Joseph Kelliher, Chairman of the FERC.  DR 406.  In that 

letter, Chairman Barlese demanded that government-to-government consultation 

on the Ruby Pipeline Project begin immediately: 
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The Summit Lake Paiute Tribe and other Northern Paiute Nation 
tribes have repeatedly communicated to the Federal Energy 
Regulatory Commission (FERC), and most recently this Tribe has 
communicated by phone and email to Laurie Boros, FERC, this 
Council’s objections to the Ruby Pipeline Project continuing without 
the required tribal consultation taking place. . . . [C]onsultation is 
required [because]: the Ruby Pipeline construction project, as 
presently planned, will destroy and disrupt historic tribal properties of 
traditional religious and cultural importance, including, but not limited 
to, our relative’s grave sites . . .[and it would take our right] to hunt, 
gather traditional foods and medicine, practice spiritual and religious 
ceremonies, and interact with our deceased relatives buried in the 
immediate area. 

 
ER 407.  Chairman Barlese indicated that consultation should begin immediately, 

and for this to truly be government-to-government consultation, he believed that 

the FERC Commissioners should deal directly with Summit Lake Paiute Council 

members.  Id.  Other Indian tribes submitted similar letters.  See, e.g., ER 416 

(October 2, 2008 letter from Fort Bidwell Tribe to FERC).  

FERC did not respond to the Summit Lake Paiute Tribe’s request for more 

than a month.  Finally, on September 25, 2008, Patricia Schaub, the Acting 

Director in FERC’s Office for External Affairs sent Chairman Barlese a letter.  ER 

412.  In that letter, Ms. Schaub claimed that the project was “still in its earliest 

stages” and that FERC “[s]taff will provide ample opportunity for public input and 

agency and tribal consultation throughout the review of the Ruby Project.”5  Id.  

                                                            
5 Ms. Schaub’s letter also seemed to imply that tribal consultation had begun when 
FERC issued a notice on March 28, 2008 announcing the beginning of the NEPA 
process and the opening of a public scoping period.  She mentioned that the notice 
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She also indicated that consultation would occur between the Tribe and FERC staff 

members, not with the Commissioners themselves.  Id.  In subsequent 

correspondence, Chairman Barlese expressed his frustration that the 

                                                                                                                                                                                                

was mailed to the Summit Lake Paiute Tribe, and the Tribe’s Environmental 
Coordinator, Ron Johnny, attended one of the scoping meetings in April 2008.  ER 
413; ER 370.  These contacts do not constitute notification or consultation.   

First, the public scoping notice, which was required by NEPA and has 
nothing to do with the NHPA’s tribal consultation process, was sent to almost 
7,000 people, not just Indian tribes.  (FEIS 1-7).  It does not mention the NHPA or 
the federal government’s requirement to consult with Indian tribes.  Second, the 
scoping meetings that followed this notice were designed for the general public.  
Thus, the email correspondence sent to the Tribe by Merjent, the consultant 
responsible for drafting the EIS for the pipeline project explicitly stated “[t]hese 
meetings are not part of the NHPA Section 106 process.  That process is being 
conducted separately.”  ER 381. 

Finally, the scoping meetings were scheduled by BLM & FERC without any 
input from the affected tribes, the Summit Lake Paiute Tribe’s Acting 
Administrator and Environmental Coordinator was in San Francisco attending an 
EPA grant-mandated conference when the Winnemucca meeting – the only 
meeting located anywhere near the Summit Lake Reservation – was held.  
Therefore, he could only participate in the meeting via telephone.  ER 381.  
Because Mr. Johnny could not be present in person for the meeting, and because 
the Tribe had previously received maps with virtually no detail, he only realized 
the location of the preferred pipeline route after the scoping meeting had already 
taken place.  He had no idea that the preferred pipeline route would travel through 
the Tribe’s most sacred areas and within just one-mile of the Tribe’s Reservation.   

As soon as Mr. Johnny realized the location of the preferred pipeline route, 
he sent a protest letter to FERC.  ER 379.  No one ever responded to this letter.  
And when the FERC and BLM decided to hold another round of scoping meetings 
open to the public in the fall of 2008, they chose not to hold any additional 
meetings in Nevada, claiming that the original meetings were poorly attended.  ER 
418. 
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Commissioners would not be involved, which he saw as a violation of Executive 

Order 13175.  ER 437.  Ms. Schaub, in turn, reiterated her position that 

involvement of the Commissioners themselves was not required.  ER 480. 

Despite these express concerns, government-to-government consultations 

still did not commence.  This was deliberate on FERC’s part.  In an October 2008 

email, Dave Swearingen, FERC’s Ruby Project Manager, informed Mark 

Mackiewicz, BLM’s National Project Manager, that “Section 106 [consultations] 

won’t really get kicked off until after filing, and really not until we issue a draft 

EIS.”  E.R. 415. 

The BLM was kept informed about tribal complaints in the government-to-

consultation process through regular project meetings (which the Summit Lake 

Paiute Tribe was not invited to), but chose not to take any action until December 

2008.  See, e.g., ER 409 (Project meeting minutes “[a]cknowledg[ing] that some 

issues regarding tribal consultation have been raised”).  By this time, the BLM was 

being flooded with calls, emails, and letters from the Summit Lake Paiute Tribe 

and other Indian tribes in Nevada.  For example, on December 5, 2008, the Reno-

Sparks Indian Colony submitted a letter to Mark Mackiewicz, the BLM’s National 

Project Manager, stating that “[t]o date, the RSIC has never been contacted, 

through correspondence, phone calls or emails from any BLM Field Office 

regarding the potential environmental impacts to the aboriginal homelands of the 
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Shoshone and Paiute Nations….[F]rom my perspective, there has been no Tribal 

consultation in accordance with the [BLM Manual Handbook] H-8120-1 regarding 

this proposed project.”   ER 506. 

Finally, the BLM began to listen.  After a series of telephone calls from Ron 

Johnny to BLM officials, Mark Mackiewicz confirmed that the BLM would 

initiate consultations with the Tribe.  In a December 5, 2008 email to the Tribe, 

Mr. Mackiewicz stated: 

BLM will send a letter to the Summit Lake Paiute Council, addressed to 
Council Chairman Warner Barlese, apologizing for not conducting 
Government-to-Government Consultations earlier and express a 
commitment to conduct Government-to-Government consultations in an 
appropriate manner from now on. 

 
ER 499.  Mr. Mackiewicz also offered to send a personal letter to Chairman 

Barlese introducing himself and the project and “request[ing] a face to face 

meeting to initiate consultation with the BLM.”  Id.  See also ER 540 (Mr. 

Mackiewicz relays his discussion to the project team and notes that at the next 

meeting they will discuss mailing a “[l]etter to formally initiate consultation 

between tribes and the BLM”). 

The BLM followed through on these promises.  On January 26, 2008, Amy 

Lueders, the Acting State Director for the BLM’s Nevada State Office sent 

Chairman Barlese a letter indicating that “[b]oth FERC and the BLM are 

responsible for conducting government-to-government consultations on this 
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project.”  ER 560.  She explained that the BLM would conduct its consultation 

activities in accordance with BLM Handbook 8120-1, Guidelines for Conducting 

Tribal Consultation, and she would ensure that “timely, meaningful consultation 

with the Native American tribes interested in this project occurs.”  Id.  

This letter complied with BLM’s legally required notification 

responsibilities.  H-8120-1, V-7.  The agency then initiated its first consultation 

session in February 2009.  But at this point, 15 months had passed since Ruby filed 

its initial right-of-way application with the BLM. 

C. The BLM’s Delay in Initiating Government-to-Government 
Consultations Prejudiced the Summit Lake Paiute Tribe 

 
Perhaps in other cases, the BLM’s prospective commitment could have 

remedied the prior lack of consultation with the Summit Lake Paiute Tribe.  

Unfortunately, however, by January 2009, the Project had already advanced to a 

stage where this oversight could not be remedied while still maintaining Ruby’s 

aggressive project schedule.  As a result, the Summit Lake Paiute Tribe was 

prejudiced by BLM’s failure to ensure that the Tribe was “notified and invited to 

participate as soon as possible after the general outlines of … the proposed land 

use decision can be described.”  H-8120-1, V-5. 

In 2008, Ruby entered into a “binding open season,” whereby shipping 

companies committed to using the interstate pipeline that Ruby hoped to construct.  

ER 339-54.  To obtain these commitments, Ruby developed a draft schedule 
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indicating when project approvals would be obtained and when construction of the 

pipeline would commence.  Ruby informed these companies that the pipeline 

would be in-service by the spring of 2011.  See, e.g., ER 340, 343.  This end date 

— based on Ruby’s private contractual arrangements — drove the entire federal 

review process from beginning to end.6   

Ruby’s project schedule was first laid out at the interagency meeting that 

occurred on February 21, 2008: 

1. January 2008 – FERC Pre-filing; 
2. Jan. – Sept. 2008 – Civil Survey; 
3. Mar. – Sept. 2008 – Environmental and cultural studies; 
4. January 2009 – FERC Filing; 
5. 2010 – begin construction across six spreads; 
6. 2011 – begin service. 

 
ER 335-36.  Ruby then drafted and circulated to the BLM and FERC a more 

detailed project schedule.  That schedule included columns showing the “original 

due date” for project tasks and the “new due date,” which reflected any necessary 

changes to the schedule.  This schedule was updated periodically to indicate when 

deliverables were received.  See, e.g., ER 405, 479 

                                                            
6 Pressure was exerted right up to the BLM’s issuance of its ROD.  In a June 28, 
2010 conference call between the BLM and the ACHP, for example, of the 
ACHP’s representatives, Charlene Vaughn, “indicated that she had been advised 
that there are financing pressures – 5 million/day delay after July 1st.”  BLM 
National Project Manager, Mark M. confirmed this and stated that “[p]ressure is 
extremely high.”  ER 1004. 
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 At various points during the agency-review process, officials complained 

that they could not perform the tasks required of them in the time allotted.  ER 365 

(Steve Dondero, Associate District Manager for the BLM-Elko Office noted that:  

“Ruby is moving forward at 100+ mph.  We at BLM Elko are just barely on the 

on-ramp…”); ER 474 (email correspondence involving a BLM official who, after 

indicating that his office could not make the deadline to review certain resource 

reports, was asked “to just read the comments and defer to comments made by the 

rest of the team” so they could continue to move forward on schedule); ER (noting 

that in order “for BLM to move forward as rapidly as possible in relation to 

Section 106,” which was required to meet Ruby’s deadlines, the BLM offices in 

Nevada would need to hire outside consultants to review the cultural resources 

data, and even then, “meeting the imposed deadlines will remain a true 

challenge”).   But the schedule was nevertheless maintained.  One of the first draft 

schedules circulated by Ruby listed the last entry as “FERC Decision Issued” and 

contained an “original due date” of “Tue, Apr 6, 2010.”  ER 405.  FERC ultimately 

issued their decision granting Ruby’s certificate on April 5, 2010.   

 Because of Ruby’s aggressive project schedule, the first year following the 

filing of their ROW application with the BLM was a crucial time period.  Virtually 

every route change ultimately adopted by Ruby was originally proposed and 

finalized in the first half of 2008.  The sooner the route change was suggested, the 

Case: 10-72762   12/21/2010   Page: 32 of 65    ID: 7589020   DktEntry: 48



33 
 

more likely the change was to be adopted, because it would not impact Ruby’s 

schedule. 

 Pipeline Routes Through Idaho:  Early in the planning process for the 

project, Ruby considered two routes that would have completely avoided the State 

of Nevada and virtually all of the Summit Lake Paiute Tribe’s aboriginal territory.  

In fact, these routes constituted the shortest distance between the Opal Hub in 

Wyoming, and the Malin Hub in Oregon, and thus, they were Ruby’s original 

preferred routes.  ER 873, 875.  But BLM and other federal officials expressed 

concerns about the impacts that these routes could have on wilderness study areas 

and other sensitive federal lands. Ruby therefore developed a route through 

Nevada. 

 At first, Ruby’s new preferred route also traveled through southeastern 

Idaho.  But in January 2008, the BLM-Kemmerer Office expressed concerns about 

the impact that this route could have on historic immigrant trails.  ER 355.  So the 

route was once again revised, this time to completely avoid Idaho.   ER 356. 

 By March 10, 2008, email correspondence between BLM officials 

attempting to organize a NHPA Section 106 strategy meeting noted that “Idaho 

folks are wondering if they should even participate.”  ER 358.  When that meeting 

occurred on March 18, 2008, representatives from Idaho’s BLM offices and 

Idaho’s SHPOs did not participate.  Ruby’s route change became final.   At that 
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meeting, Mark Mackiewicz, BLM’s National Project Manager stated that the 

pipeline “[p]roject is not longer going through Idaho.”  ER 353.  Afterwards, 

routes through Idaho were referred to as the “Northern Route Alternative” and 

“Central Route Alternative.”  Although they were carried over into the DEIS and 

the FEIS, ER 873-76, they were never mentioned again by federal officials, and no 

environmental study of these routes was conducted. 

The Tribe was not notified of any of these meetings and lost any meaningful 

opportunity to argue for a route through Idaho that would have avoided impacts to 

its sacred sites. 

Terrace Basin Alternative:  Ruby began its interactions with the BLM’s Salt 

Lake City Field Office very early in the review process.  Through those 

interactions, the office was given maps of Ruby’s preferred route through Box 

Elder County, Utah.  On April 10, 2008, when Ruby provided employees of the 

BLM-Salt Lake Field office with a field visit along the pipeline route, however, 

they realized that the pipeline would be laid in a different location then they 

originally thought.  Consequently, at an agency scoping meeting on April 17, 2008, 

BLM employees suggested that Ruby’s proposed route be altered to coincide with 

an existing county-maintained road, thereby avoiding impacts to salt desert shrub, 

which because of low rates of precipitation, could take decades to revegetate 

successfully.  This request was formalized in a May 2, 2008 letter.  ER 395.  This 
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became known as the Terrace Basin alternative, and Ruby readily accepted it.  ER 

576 (February 19, 2009 Project Meeting Notes, which state that “Ruby has adopted 

the Willow Creek and Terrace Basin alternatives after coordinating with the SLFO 

office”). 

As these examples demonstrate, Ruby was willing to make both minor and 

substantial adjustments to its proposed route when those suggestions were made 

early in the agency review process.  Other alternatives proposed by the agencies at 

a later date — even just months later (e.g., the Jungo-Tuscarora alternative) — 

were proposed too late to be adopted while still conforming to Ruby’s project 

schedule.  The federal government, including the BLM, chose to maintain Ruby’s 

schedule.  As a result, the Summit Lake Paiute Tribe was unfairly prejudiced by 

the BLM’s failure to initiate government-to-government consultations in a timely 

manner. 

II. THE AGENCIES VIOLATED THE NPHA AND NEPA BY 
ADOPTING AN FEIS THAT RELIED ON FAULTY AND 
INCOMPLETE DATA ON PREHISTORIC AND HISTORIC 
PROPERTIES AND FAILED TO ANALYZE THE IMPACTS TO 
THOSE SITES 

A. The NHPA and NEPA Require Agencies to Analyze the Impacts 
to Historic and Cultural Properties 

 As explained in I(A) above, after initiating government-to-government 

consultations with Indian tribes, the NHPA and its implementing regulations 
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compelled the BLM to identify the National-Register eligible sites that could be 

impacted by the project.  This stage of NHPA compliance requires a review of 

existing information on historic properties within the project area.  It also requires 

“reasonable and good faith efforts” to identify sites that have not been previously 

identified.  These reasonable and good faith efforts “may include background 

research, consultation, oral history interviews, sample field investigation, and field 

survey.”  36 C.F.R. § 800.4.   

 Federal agencies are permitted to use the services of third-parties while 

attempting to identify the existence of prehistoric and historic properties.  36 

C.F.R. § 800.2(a)(3).  But “[i]f a document or study is prepared by a non-Federal 

party, the agency official is responsible for ensuring that its content meets 

applicable standards and guidelines.”  Id.  After each site is identified, the agency 

must determine whether it is eligible for listing on the National Register, because 

the next step in the Section 106 process is to analyze the project’s affects on those 

sites.   

 The NHPA is not the only federal statute that requires agencies to analyze 

the impacts that proposed projects could have on historic and cultural properties.  

For “major Federal actions” that may “significantly affect[] the quality of the 

human environment,” the National Environmental Policy Act (“NEPA”) requires 

agencies to prepare an environmental impact statement (“EIS”) discussing all of 
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the direct, indirect, and cumulative impacts of the proposed project.  42 U.S.C. § 

4332(C); 40 C.F.R. §§ 1502.3 & 1508.8.  NEPA does not just require agencies to 

consider impacts to ecological resources.  Rather, it compels them to analyze 

affects on “the human environment,” and regulations promulgated by the Council 

on Environmental Quality (“CEQ”) make clear that this term “shall be interpreted 

comprehensively.”  40 C.F.R. § 1508.14.  Thus, effects to be discussed in an 

environmental impact statement “include[] ecological . . . aesthetic, historic, 

cultural, economic, social, or health, whether direct, indirect or cumulative.”  40 

C.F.R. § 1508.8 (emphasis added).  These regulations are in accordance with 

Congress’ explicit purposes in enacting NEPA, which included the preservation of 

important historic and cultural sites.  42 U.S.C. § 4331(b)(4).7 

 The requirements of the NHPA and NEPA do not overlap entirely.  NEPA is 

broader in that it requires the agency to consider impacts to all historic and cultural 

sites, not just sites that are eligible for the National Register.  The NHPA, however, 

                                                            
7 Section 101 of NEPA provides as follows: 

In order to carry out the policy set forth in this Act, it is the continuing 
responsibility of the Federal Government to use all practicable means, 
consistent with other essential considerations of national policy, to 
improve and coordinate Federal plans, functions, programs, and 
resources to the end that the Nation may— 
. . .  
(4) preserve important historic, cultural, and natural aspects of our 
national heritage, and maintain, wherever possible, an environment 
which supports diversity and variety of individual choice. 

42 U.S.C. § 4331(b)(4). 
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contains additional requirements for analyzing the impacts to National Register-

eligible sites, consulting with third parties, and mitigating adverse effects.  

Agencies such as the BLM must comply with the terms of both statutes. 

B. The Agencies Relied on Faulty and Incomplete Data on 
Prehistoric and Historic Properties in the Project Area 

 
  As noted above, on May 13, 2008, EPG – Ruby’s lead cultural resources 

contractor – sent each Indian tribe in Oregon, Nevada, Utah, and Wyoming a letter 

announcing the proposed Ruby pipeline project.  That letter also stated that in the 

spring and summer of 2008, “[a]n intensive cultural resource survey . . . will be 

conducted to support the project.”  ER 399.  Several Indian tribes responded to 

EPG and requested that they be allowed to provide a tribal representative during 

the surveying process.  ER 402 (letter from Elko Band Council); ER 369 (letter 

from Eastern Shoshone Tribe).  That representative could assist EPG with site 

identification and location, and could also inform the company of the tribe’s 

position on the removing or handling of any cultural resources found.  EPG 

rejected these requests, however, stating only that “a tribal monitor during the 

survey phase of the project is not appropriate.”  ER 403.  See also ER 404.8  This 

                                                            
8 The Summit Lake Paiute Tribe was one of the tribes to express these concerns.  
For example, meeting notes from a September 20, 2008 meeting between Ruby 
and the Summit Lake Paiute Council record the following concerns: 

Vice Chairperson Watson expressed considerable concern because she 
understood that pedestrian field surveys for cultural resources along 
the Project route had been conducted without a tribal monitor present.  
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response may have been driven, in part, by the fact that when EPG sent these 

“consultation” letters, the cultural resource surveying had, in fact, already 

commenced.  ER 401. 

In Nevada, EPG subcontracted its responsibilities to Pacific Legacy, Inc. 

(“Pacific Legacy” or “PLI”).  Pacific Legacy was thus responsible for identifying 

sites within the project area, determining how those sites might be adversely 

affected by the project, and if adverse effects were likely, proposing possible 

mitigation measures.  To identify sites, Pacific Legacy conducted two types of 

surveys: (1) a Class I literature survey; and (2) a Class III pedestrian survey.   

For both surveys, Pacific Legacy used maps generated by Ruby that 

provided the exact location that pipe would be laid if Ruby’s preferred route were 

chosen.  This location is referred to as the “centerline.”  Then, for the Class I 

literature survey, Pacific Legacy was required to gather all existing records (e.g., 

conduct archival research) containing information on prehistoric, historic, and 

cultural sites located within one mile on either side of the centerline.  Normally, 

                                                                                                                                                                                                

She said that there was therefore a high probability of that survey 
having missed significant tribal cultural properties along the route, 
particularly in what she described as the pristine area north of the 
Reservation (which the group understood as referring to the two-mile-
wide area between the Reservation and the National Wildlife Refuge).  
Vice Chairperson Watson indicated that this could raise questions 
about the validity of the field survey. 

ER 410. 
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the Class I literature survey is conducted first, so already known sites can be 

plotted on the map and referred to during the pedestrian surveys.  But due to time 

constraints, Pacific Legacy conducted the Class I literature survey simultaneously 

with the Class III pedestrian survey. 

A Class III pedestrian survey requires trained archeologists to walk the 

centerline route and record the location of sites and objects that they observe.  

BLM established that the survey should record all sites within a 300-foot-wide 

survey corridor (150-feet on either side of the centerline).  It believed, however, 

that if the pipeline were built, effects would occur within a smaller area:  a 115-

foot-wide construction corridor (57.5 feet on either side of the centerline).  As a 

result, the BLM decided this 115-foot-wide corridor would be considered the “area 

of potential effects” or “APE.”  Once these surveys were completed, their results 

were supposed to be summarized in a resource report, which would also analyze 

the potential adverse effects to the identified sites should the project be approved, 

and propose various mitigation measures. 

In October 2008, Ruby distributed the first draft of its “Resource Report #4,” 

which was the document designed to preliminarily assess the impacts to cultural 

resources within the project area.  The report was distributed, however, before the 

results from the Class III pedestrian surveys in Nevada were complete.  Therefore, 

the agency officials reviewing the document did not have the information they 
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needed to make meaningful comments.9   ER 425-30.  These officials were assured 

that this was simply a first draft and that additional information would be 

forthcoming. 

When Ruby circulated another draft of Resource Report #4 in November 

2008, little progress had been made and the survey results were still not available.  

The project team meeting notes for this report were as follows: 

1.  Issues.  It’s not clear what has and hasn’t been surveyed.  The tables do 
not agree with each other.  Much of the site specific information is 
inaccurate.  Eligibility determinations are incorrect (based on previous 
determinations). . . 

2. Review Status and Section 106:  Some Class III reports forthcoming . . . 
They intend to deliver the Nevada report in January. . . 

ER 503.  The Summit Lake Paiute Tribe was also provided with a copy of this 

draft report and found it to be entirely inadequate.  In detailed written comments, 

the tribe noted that while the report claimed to identify 710 sites in Nevada, this 

was a gross underestimation of the actual number of sites that were significant to 

the Tribe.  In the narrow strip of land between mile markers 510 and 540 (and 

                                                            
9 On the “Master Agency Comment List,” BLM officials complained that: 

 the report contained “[n]o discussion of known sites and new sites” 
 there were no maps provided with the report 
 “It is impossible to assess effects or discuss avoidance and 

minimizing or mitigating adverse impacts to such properties when 
we do not have any information regarding such properties.” 

 The “[a]ppendices are absent.  Again this report does not contain 
enough information to be informative.” 

ER 426-27.   
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bounded by the Summit Lake Reservation to the south, and the Sheldon National 

Wildlife Refuge to the north), the Tribe contended that there were at least 100 

sacred sites that any pipeline project must avoid.  ER 519. 

In February 2009, the first draft of the results of Pacific Legacy’s Class I and 

Class IIII surveys were finally made available to BLM officials.  Still, crucial data 

was missing.  Patrick Haynal, a BLM-Winnemucca archeologist, expressed his 

frustration about the report in an email to other team members: 

The Winnemucca District received a draft of the Cultural Inventory report 
on Feb. 5, 2009.  The report is over 500 pages long and appendices will 
make it approach 1500 pages.  While the review has just started the report 
has many shortcomings forced on Pacific Legacy by FERC and Ruby 
deadlines.  In Northern Nevada 169 sites within, or potentially within, the 
APE have not yet been fully recorded and evaluated for National Register 
eligibility.  Several locations, such as 2 compressor station[s], a 
measurement facility and interconnect and an undetermined number of 
staging areas have not had Class III inventory. 

ER 567.  In a responsive email, Mr. Haynal was told that “[m]y understanding is 

that FERC requires a cultural report as part of the application process, but does not 

expect that report to be finalized.  It does need to be finalized for the NEPA 

document, though.  EPG and Pacific Legacy will be conducting more fieldwork 

and that information will be included in the reports as addenda.”  ER 566.10 

                                                            
10 Nevada BLM officials were given less than 30 days to review the 2,000+ pages 
of information submitted by Pacific Legacy.  After reviewing the report their 
comments were even more scathing.  Patrick Haynal noted that he and other 
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 These issues were not resolved “for the NEPA document.”  Even though 

vital survey data was still missing, on June 26, 2009, FERC published notice of the 

availability of the DEIS in the Federal Register, and the 45-day comment period 

began.  ER 662.  In internal documents FERC acknowledged that it was issuing the 

DEIS with incomplete data because it needed to keep on schedule.  For example, 

meeting minutes from an August 3, 2009 interagency meeting state: 

The DEIS is FERC’s document, which was written by Mergent.  
FERC has its own format and schedule.  FERC’s schedule is 
accelerated and some data people are used to seeing at the DEIS stage 
will not be available until after the Final EIS (FEIS) is issued.  It is 
also possible that, given the accelerated schedule, comments from 
tribes and agencies may not be integrated into the FEIS. 
 

ER 764. 

                                                                                                                                                                                                

Nevada BLM officials decided on a February 23, 2009 conference call to “suspend 
review of Pacific Legacy’s cultural inventory” because “[t]he report was very 
incomplete.”  At least “50 sites on the Winnemucca District have not been 
recorded, [while] numerous others lack summaries within the report,” and there 
were “[i]nconsistenc[ies] in eligibility determinations and lack of justification for 
eligibility determinations.”  ER 584.  Another BLM employee stated “[b]asically, 
it is obvious that someone didn’t do their homework.”  Id. 

Two months later, the survey deficiencies were still not rectified.  At an 
agency project meeting on April 29, 2009, BLM National Project Manager Mark 
Mackiewicz “questioned why incomplete draft inventory reports are being sent out 
for review.”  ER 614.  In response, Laurie Boros, FERC’s lead archaeologist noted 
that this “was possibly done due to a time-crunch related to filing.”  Id.  The 
meeting participants acknowledged that since Pacific Legacy was still at the stage 
of inventorying prehistoric, historic, and cultural sites, it wasn’t yet possible to 
determine how the project might affect those sites.   
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 Pacific Legacy never did complete its Class III survey report.  At some point 

after the DEIS was issued, the company was fired because of their shoddy work 

product and failure to meet project deadlines.  Unfortunately, they were not fired in 

time for accurate information to be included in the Final Environmental Impact 

Statement (“FEIS”).  The FEIS was issued on January 8, 2010, and claimed that 

there were a total of 443 sites in the project’s area of potential effects.  Yet a report 

completed months later by the new archaeological contractor hired to replace 

Pacific Legacy – Far Western – indicated that there were 881 sites in Nevada 

within the area of potential effects.  Double the number of prehistoric and historic 

sites will be impacted in Nevada, yet this information was never included in DEIS 

or FEIS.  And as if that weren’t enough, Far Western indicated in its May 2010 

report that it needed to revisit each of the sites recorded by Pacific Legacy during 

the construction period because “[d]ue to a number of site recordation issues 

identified by the BLM,” it was unclear whether the number and locations of 

identified sites were accurate.  See SLPT’s Documents Filed Under Seal. 

 In fact, Pacific Legacy’s reports, and therefore, Far Western’s reports, were 

not accurate.  The company never addressed the Summit Lake Paiute Tribe’s 

repeated concerns that sites in its most sacred area – just north of the Summit Lake 

Reservation – had not been identified and recorded.  The BLM knew that Pacific 

Legacy’s survey did not include accurate records in this area.  In 2009, at the 
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request of the Reno-Sparks Indian Colony (which has many Northern Paiute 

members that are closely related to members of the Summit Lake Paiute Tribe), an 

ethnographic study was produced by Ginny Bengston, which was intended to 

identify significant prehistoric and historic sites that had not been recorded by 

Pacific Legacy.  Amazingly, the Summit Lake Paiute Tribe was not provided a 

copy of Ms. Bengston’s report and only discovered its existence in June 2010, long 

after the FEIS comment period had concluded.  At that time, Ms. Bengston, who 

happened to be at a non-Ruby project meeting at which Summit Lake Paiute 

Council members were also present, gave the Tribe a copy of her draft report.  

Despite requesting it, the Tribe still has never received a copy of her final report 

from the BLM or elsewhere.  See Motion for Leave to File Documents under Seal 

and to Compel Supplementation of the Administrative Record. 

Ms. Bengston’s report indicates that almost the entire 2-mile stretch of land 

north of the Summit Lake Reservation and south of the Sheldon National Wildlife 

Refuge is a traditional religious and cultural property.  This area includes prayer 

rocks, plant-gathering areas, places were ceremonial objects are located, burials, 

and rock stacks.  The pipeline will run directly through this traditional cultural 

property.  Neither Pacific Legacy nor Far Western identified the significance of 

this site in their survey reports. Their failure to do so, and the BLM’s willingness 

to adopt their reports notwithstanding, constitutes a violation of the NHPA’s duty 
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to use “reasonable and good faith efforts” to identify all traditional religious and 

cultural properties.  36 C.F.R. § 800.4. 

C. The FEIS Never Analyzed the Impacts of the Project on 
Prehistoric and Historic Sites or on Summit Lake Paiute Tribal 
Members 

 
Congress enacted NEPA to “promote efforts which will prevent or eliminate 

damage to the environment.”  42 U.S.C. § 4321.  Rather than require agencies to 

achieve particular substantive environmental results, NEPA mandates the use of 

certain “action-forcing” procedures.   Kleppe v. Sierra Club, 427 U.S. 390, 409, 

n.18 (1976).  More specifically, NEPA requires that federal agencies take a “hard 

look” at the environmental impacts of proposed actions before they commit federal 

resources to these actions.  Id. at 410, n.20.   

 Proper timing is crucial for NEPA to achieve these goals.  A satisfactory EIS 

must be “prepared early enough so that it can serve practically as an important 

contribution to the decisionmaking process and will not be used to rationalize or 

justify decisions already made.”  Save the Yaak Comm. v. Block, 840 F.2d 714, 718 

(9th Cir. 1988).  The phrase “early enough” means “at the earliest possible time to 

insure that planning and decisions reflect environmental values.”  Andrus v. Sierra 

Club, 442 U.S. 347, 351 (1979).  If the agency has already made an “irreversible 

and irretrievable commitment of resources” before completing its compliance with 

NEPA, it has violated federal law.  Metcalf v. Daley, 214 F.3d 1135 (9th Cir. 2000). 
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 Similarly, Section 106 of the NHPA is largely a procedural statute.  The 

goals of historic preservation can only be attained if the impacts a particular project 

could have on National Register-eligible sites are analyzed early in the process, 

and regardless, “prior to the issuance of any license.”  16 U.S.C. § 470f.  See also 

Pit River Tribe v. U.S. Forest Service, 469 F.3d 768, 774-75 (9th Cir. 2006) 

(agencies must consider impacts to historic sites before extending leases, and later 

NHPA review cannot cure the earlier violation). 

Despite the clarity of both NEPA’s and the NHPA’s requirements, the FEIS 

did not analyze the impacts of the Ruby Pipeline Project on historic and cultural 

sites along the construction corridor.  As described above, the FEIS acknowledges 

that the selected route contains hundreds of sites that are located directly within the 

construction corridor, many of which are National Register-eligible.  See ER 933 

to 938.  Yet it offers no discussion of the impacts that the project would have on 

these sites.  For example, in Nevada, the FEIS states: 

Ruby conducted a literature review and pedestrian survey of about 357.4 
miles of the pipeline route in Nevada.  The survey identified a total of 549 
archeological sites within the survey corridor; 443 of these sites were located 
within the project construction area . . . . Of the 443 sites within the 
construction area, 218 sites were recommended as potentially eligible for the 
NRHP.  Ruby proposed that there would be an adverse effect to these sites 
and recommended additional investigation/mitigation for these sites.  Site 
types identified include lithic scatters . . . quarries; rockshelters; petroglyphs; 
historic trash scatters; historic roads, ditches, fencelines, polelines, and 
cairns; corrals; and an adit.  Many of the prehistoric site types hold cultural 
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significance for the Native American tribes that traditionally occupied the 
project area . . . 

 
ER 934 (emphasis added).  Later, the FEIS describes the most recent “draft” report 

received from Ruby, which included increased estimates of the number of sites 

within the survey corridor in Nevada.  Once again, however, the FEIS does not 

provide any description of the impacts to these sites.  Instead, it simply states: 

Ruby has recommended that these sites would require treatment to mitigate 
potential adverse effects from construction.  The Class I literature review 
contained in the survey report also identified two TCPs located along the 
pipeline centerline within the Winnemucca District of the BLM; the Paradise 
Valley TCP and Santa Rose Mountains TCP.  Ruby would identify the 
project impacts on these TCPs and propose mitigation measures.  The 
revised draft report is currently under review by the agencies and other 
appropriate parties…,. 

 
ER 935.  The National Trust for Historic Preservation concluded that the failure to 

analyze the impacts to historic sites in that document violated the NHPA. ER 975. 

The BLM adopted this flawed document and issued is ROD anyway.   

An FEIS is a “detailed statement,” 42 U.S.C. § 4332(2)(C), from which a 

court can assess whether the agency has made “a good faith effort to consider the 

values NEPA seeks to protect.”  Minnesota Pub. Interest Research Grp. v. Butz, 

541 F.2d 1292, 1299 (8th Cir. 1976).  Therefore, it must not “merely catalog 

environmental facts, but also explain fully its course of inquiry, analysis, and 

reasoning.”  Id.  Additionally, “[i]mpacts shall be discussed in proportion to their 

significance.”  40 C.F.R. § 1502.2(b).  Because the FEIS failed to analyze the 
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project’s impacts to historic and cultural resources, the BLM erred by adopting it 

and the ROD must be vacated.   See e.g., Lemon v. McHugh, 668 F. Supp. 2d 133 

(D.D.C. 2009) (holding that the Secretary of the Army was required to issue a 

supplemental EIS addressing the impacts of the project on the Fort Ritchie historic 

district); Aluli v. Brown, 437 F. Supp. 602 (D. Hawaii 1997) (requiring that the 

agency analyze the impacts to 89 archaeological sites located within the project 

area);11 Nelson v. Butz, 377 F.Supp. 819 (D. Minn. 1974) (concluding that EIS was 

insufficient where it did not disclose impacts to an archeological site upstream of 

the proposed dam, even where information regarding this site became available 

just prior to completion of the EIS).  

The FEIS is also deficient under NEPA, because it failed to consider how 

impacts to the Summit Lake Paiute Tribe’s aboriginal territory would in turn 

impact Tribal members.  The administrative record is replete with comments 

submitted by the Summit Lake Paiute Tribe and many of its 120 members.  Those 

comments repeatedly express concerns about the impacts the project will have on 

Tribal members who hunt, fish, and gather traditional medicines in the project area.  

Those comments repeatedly express concerns that the project will disturb ground 

in their sacred areas, bringing disease and destruction.  Those comments repeatedly 
                                                            
11  Aluli was overturned on other grounds by this Court on appeal.  Aluli v. Brown, 
602 F.2d 876, 876-77 (9th Cir. 1979) (concluding that requesting an appropriation 
from Congress was not a proposal for major federal action triggering NEPA).     
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express concerns that there are unmarked graves in the area of the pipeline route, 

and Tribal members cannot bear to think that their ancestors will be disturbed.12   

Yet despite the obvious and escalating distress of Summit Lake Paiute Tribal 

members, the FEIS does not analyze how the project could impact them.  NEPA 

requires federal agencies to consider impacts to the “human environment.” The 

CEQ’s implementing regulations make clear that while “social effects are not 

intended by themselves to require preparation of an environmental impact 

statement,”  when a project already has sufficient environmental impacts to 

warrant the preparation of an EIS, if “social and natural or physical environmental 

effects are interrelated, then the environmental impact statement will discuss all of 

these effects on the human environment.”  43 C.F.R. §1508.14.   

 

 

                                                            
12 See, e.g., ER378 (April 2008 comment of Lorieta Cowan, a Summit Lake Paiute 
Tribal member); ER 407 (August 16, 2008 letter from Summit Lake Paiute Tribe); 
ER 410 (September 20, 2008 notes from Tribal meeting with Ruby); ER 437 
(October 28, 2008 Summit Lake Paiute Tribe comment letter with accompanying 
Council resolution); ER 449 (October 29, 2008 additional comments of Lorieta 
Cowan); ER 511 (December 10, 2008 Summit Lake Paiute Tribe comment letter); 
ER 542 (December 2008 comments of Summit Lake Acting Administrator Ron 
Johnny); ER 693 (July 18, 2009 comments of Summit Lake Paiute Tribe) 
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III. THE AGENCIES VIOLATED NEPA BY RELYING ON AN FEIS 
THAT DID NOT ADEQUATELY ANALYZE ALL REASONABLE 
ALTERNATIVES AND DID NOT CONSIDER IMPACTS TO 
WATERBODIES 

  
A. The FEIS Failed to Analyze All Reasonable Alternatives 

 
 The Summit Lake Paiute Tribe adopts and incorporates herein the arguments 

made by the other Petitioners in this case, which establish that the FEIS is 

defective because of the truncated analysis of reasonable alternatives, such as the 

Jungo-Tuscarora alternative.  The alternatives analysis were also defective, 

however, because the DEIS and FEIS included the Sheldon Route Alternative, 

even though that route was not legally permissible.   

The Sheldon Route Alternative follows Ruby’s proposed route through 

Wyoming, Utah, and eastern Nevada.  When it reaches Winnemucca, Nevada, 

however, it diverges from the preferred route by following State Highway 140 

rather than travelling through undeveloped “greenfields.”  It does, however, pass 

through nearly the entire northern portion of the Sheldon National Wildlife Refuge.  

ER 894-904.  Herein lays the problem. 

Federal law prohibits the granting of rights-of-way through areas designated 

by Congress as national wildlife refuges unless the right-of-way would be 

“compatible” with the purposes for which the refuge was created.  ER 382-394.  

The Sheldon National Wildlife Refuge was established to conserve pronghorn 

antelope and other native species of the sagebrush steppe ecosystem.  ER 282.  
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Therefore, if the proposed project would have any adverse effects on pronghorn 

antelope or other species dependent on this ecosystem, a right-of-way cannot be 

granted under federal law.  This is true even if the contractor proposes to provide 

compensation or mitigation for the adverse effects.  ER 391(“Replacement of lost 

habitat and other compensatory mitigation may not be used to make compatible a 

refuge use which is otherwise not compatible”). 

Because of these legal requirements, the USFWS repeatedly informed FERC 

and the BLM that the Sheldon Route was not a viable alternative.  See, e.g., ER 

382 (USFWS employee noting that “The guidance provided by the National 

Wildlife Refuge Administration Act of 1966, as amended, would find acceptance 

of the routing of the pipeline through the refuge as quite unlikely under the criteria 

of compatibility determination”); ER 435 (“The National Wildlife Refuge 

Improvement Act of 1997 directly addresses pipeline routing and noted that 

wildlife protection is the main priority of the SNWR”); ER 455 (“any routing of 

the pipeline through the Sheldon National Wildlife Refuge [would be] 

contradictory to the Refuge’s establishing purpose, and unlikely to meet criteria of 

compatibility determination….[t]herefore, granting a Right-of-Way (ROW) 

through the refuge would be highly unlikely”); ER527-539 (“If there are 

insurmountable obstacles that would prevent the project form being permitted 

across Sheldon, I question whether it’s reasonable to take the alternative through a 
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complete NEPA analysis”).  Yet the alternative was brought forward in both the 

DEIS and the FEIS, in large part due to the insistence of the BLM. 

Doing so was not a harmless error.  Because the Sheldon Alternative was the 

shortest possible modification of Ruby’s preferred route that would still avoid the 

majority of the Summit Lake Paiute Tribe’s sacred places and cultural resources, 

the Tribe aggressively lobbied for its adoption.  It spent time and resources 

repeatedly commenting this alternative, which it believed could be adopted.  

Federal officials knew what they were doing.  Pat Haynal, a Nevada BLM 

employee noted that “The tribes have been focused on [the] Sheldon [alternative].”  

ER 592.  This was one of the only alternatives that the agencies actually studied in 

depth and it was a red herring.   

 B. The FEIS Failed to Analyze Impacts to Water bodies 
 

While the Project proposes to cross 1,069 water bodies in four different 

states, ER 922, the FEIS’s listing of crossings is missing vital data on every one of 

its pages.  ER 961.  Notable missing data points include water body flow and width 

at crossing, as this data defines in large part the crossing method to be used and the 

ultimate environmental impacts of the crossing.  ER 862, 866, 923, 924. 

The issue of gaps in water body crossing data was brought to BLM’s 

attention on several occasions.  See, e.g., ER 1005, 1014, 1019-33, 1037-38.  

Nonetheless, the FEIS was issued with much of this important data missing, and in 
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fact, it appears that much of this data was missing or unknown even during FWS’s 

drafting of the final Biological Opinion and the Army Corps’ analysis of the 

Project’s eligibility for Nationwide Permit 12, both of which occurred well after 

the issuance of the FEIS.   

Given this important missing data, the FEIS did not “contain high-quality 

information and accurate scientific analysis.”  Lands Council v. Forester of Region 

One, 395 F.3d 1019, 1031 (9th Cir. 2004) (citing 40 C.F.R. § 1500.1(b)).  

Additionally, though these data gaps existed, BLM failed in its analysis of the 

crossings to “make clear that such information is lacking.”  40 C.F.R. § 1502.22.  

Accordingly, BLM did not meet its requisite “hard look” duty.  Robertson v. 

Methow Valley Citizens Council, 490 U.S. 332, 356 (1989).  Because of these 

failures and furthermore because this issue was raised repeatedly by public and 

agency commenters without BLM substantively addressing it, BLM acted 

arbitrarily, capriciously, and in violation of NEPA. 

IV. THE USFWS’S INCIDENTIAL TAKE CONCLUSIONS IN THE 
BIOLOGICAL OPINION ARE ARBITRARY AND CAPRICIOUS  

 

 In determining the levels of incidental take associated with a massive 

pipeline project across more than 200 water bodies containing, or connected to, 

ESA listed species habitat, the FWS made two fundamental errors.  First, the 

Service entirely ignored the effect that massive withdrawals of groundwater could 
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have on these species, apparently assuming that groundwater withdrawals in a 

desert environment would not impact surface waters that are these species’ habitat.  

Second, the Service erroneously applied an incidental take analysis it had 

previously conducted in 2004 for a culvert restoration program, concluding that 

only two fish would be taken during fish salvage operations “per construction 

activity site.”  ER 83. 

A. The Biological Opinion Bases its Analysis on an Erroneous 
Estimate of the Project’s Water Depletions   

In considering the Project’s impacts to listed species resulting from water 

depletions in the high desert, the Biological Opinion (“BiOp”) estimated the 

Project’s use of water for hydrostatic testing and dust abatement during 

construction to be about 64.2 million gallons.  ER 25.  The FEIS and the FERC 

Certificate, however, both state that Ruby will use over six times more water – 402 

million gallons – for hydrostatic testing and dust control.13  Thus, the BiOp grossly 

                                                            
13  The FEIS further specifies that Ruby would use about 221.1 million gallons 
of ground-water for hydrostatic testing and about 116.7 million gallons for dust 
abatement from 65 wells located along the Pipeline route.  ER 917-21.  In addition, 
the FEIS considered the Project’s use of about 29 million gallons of surface-water 
for hydrostatic testing and 35.3 million gallons for dust abatement.  ER 927-28.  
These figures add up to about 402 million gallons of water, the total amount 
identified in the FEIS and FERC Certificate. 
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underestimated the Project’s water usage and thus, the effects of that water usage 

to listed species.14 

While BLM and Ruby might try to explain this discrepancy by claiming that 

the BiOp only analyzed the Project’s depletions of surface-water and not ground-

water, this would be an arbitrary distinction, as there can be no logical reason why 

the FEIS would account for the full extent of the Project’s water depletions and the 

BiOp would not.  Ruby intends to deplete about 337.8 million more gallons of 

groundwater than considered by FWS in the BiOp, from 65 wells that are located 

along the entire route of the Pipeline.  Neither the FEIS nor BiOp can purport to 

claim that all 65 of these wells will deplete groundwater sources that are totally 

unconnected to surface water sources.  To the contrary, the FEIS and BA expressly 

acknowledge that “FWS defines a ‘depletion’ as consumptive loss plus evaporative 

loss of surface or groundwater within the affected basin.”  ER 930 (emphasis 

added); BA at 45.  These include depletions from hydrostatic testing of pipelines, 

wells, and dust abatement.  ER 454 (Enclosure 1) .  Thus, any depletions from any 

source must be identified and accounted for.  Id. 

Even if the administrative record did reflect a surface-/ground-water 

distinction as the basis for the discrepancy between the FEIS and FERC Certificate 
                                                            
14  The final BA, released about two weeks later, did not identify how much 
surface- and ground-water that the Project would require for these uses.   
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and the BiOp, the implicit suggestion that ground-water and surface-water sources 

are completely distinct has no factual or legal basis, as it is well-known, and indeed 

the Supreme Court has acknowledged, that the two are interrelated, particularly in 

this region.  See, e.g., Cappaert v. U. S., 426 U.S. 128, 142 (1976) (“Groundwater 

and surface water [sources in Nevada] are physically interrelated as integral parts 

of the hydrologic cycle.”) (internal citation omitted).   

The consequences of this error could be particularly grave for the affected 

fish.  When true depletions are considered, ER 930, including groundwater 

depletions near the Pipeline’s water body crossings at streams that are occupied by 

or connected to habitat for the LCT, Warner sucker, Lost River and shortnose 

suckers, and Modoc sucker, it is apparent that substantially more water than that 

considered by FWS in the BiOp will actually be depleted in these habitats.  Indeed, 

based on data reflecting ground-water depletions and Pipeline water body 

crossings in Table 4.3.1-3 of the FEIS and Tables I-IV in the BiOp, up to about 

210 million gallons of additional water depletions could occur in the basins where 

affected species and/or their habitat are present.  By omitting groundwater 

depletions from the analysis of the Project’s effects to these species altogether and 

without any explanation, the BiOp failed to highly pertinent factor, with potentially 

disastrous consequences for already-imperiled fishes.  See Motor Vehicle Mfrs. 

Assoc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (“An agency 
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action is arbitrary and capricious and must be set aside where the agency 

has…‘entirely failed to consider an important aspect of the problem, offered an 

explanation for its decision that runs counter to the evidence before the agency, or 

is so implausible that it could not be ascribed to a difference in view or the product 

of agency expertise.’”). 

 Hence, the ROD should be vacated, as the BiOp must be corrected so that 

FWS may develop and require additional conservation measures and/or terms and 

conditions to compensate for any adverse effects or incidental take resulting from 

the Project’s true water demands, as necessary. 

 B. The USFWS’s Reliance On Take Protections From A 2004 
Biological Opinion On Culvert Restoration Was Arbitrary And 
Capricious 

 

  Under the BiOp, Ruby is utilizing a “dry-ditch construction method” in 

crossing water bodies containing, or connected to, listed fish species’ habitat.  ER 

22-25;  ER 82-83.  Ruby will install a temporary dam on the water bodies and 

“divert the entire flow over the construction area” to allow “for trenching of the 

crossing in dry or nearly dry conditions.”  ER 23.  During construction the 

waterway will continue to flow – around the construction area – either through a 

flume pipe or a pump.  Id. 
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 Because the imperiled fish will be unable to pass during construction, the 

dry-ditch method requires a “fish salvage” program under which Ruby will use a 

“backpack electrofisher” to stun and then capture the fish upstream, and release 

them downstream.  ER 24.  This approach will result in take of the species in two 

ways. 

 First, not all the fish will be caught.  Rather, some will remain “trapped 

between the upstream and downstream dams of the water body crossing,” where 

they will “suffer harm or mortality during water body crossing construction.”  ER 

24.  Second, as to the fish that are caught, FWS recognized there would be 

“[a]dverse, direct effects,” including “physical injury, death, and physiological 

stress during capture, holding or release; predation and cannibalism when relocated 

fish are released; and potential horizontal transmission of disease and pathogens 

and stress-related phenomena.”  Id. at 81.  As to the planned electrofishing in 

particular – i.e., stunning the fish with electricity before collection – FWS notes 

that while that method may be “more effective in salvaging individual fish, it will 

increase fish stress and injury or mortality levels over other fish salvage methods.”   

Id. 

 Particularly in light of these specific adverse impacts and risks, FWS was 

required to reach a reasoned conclusion regarding the level of incidental take likely 

to be associated with Ruby’s fish salvage operations at more than 200 water body 

Case: 10-72762   12/21/2010   Page: 59 of 65    ID: 7589020   DktEntry: 48



60 
 

crossings.  See, e.g., Oregon Natural Resources Council v. Allen, 476 F.3d 1031, 

1037 (9th Cir. 2007) (rejecting BiOp that provided no rational connection between 

the authorization of take and the scope of the underlying proposed action). 

 Rather than conduct any such analysis, however, the USFWS simply 

referred to a 2004 biological opinion that had been prepared on a Forest Service 

fish passage culvert restoration program.  2004 BiOp.  In that biological opinion, 

the USFWS had concluded that for each restoration project, one fish would be 

killed from fish handling and one other, uncaught fish would be killed during the 

dewatering procedure.  Id. at 66.   Critically, the USFWS reached these 

conclusions because the Forest Service’s proposal included both (a) “slowly 

dewatering the project area, which will allow for fish biologists to find and 

remove” the fish, and (b) a “requirement that the project are be isolated from 

adjacent areas so that no additional fish can enter the project area after fish have 

been removed.”  Id. (emphasis added). 

 No such protective measures are required here.  Thus, while the Pipeline 

BiOp summarily claims that it contains “similar fish protective measures” as were 

required in the 2004 biological opinion, see ER 83, in fact protective measures on 

which the 2004 opinion was based are not required in the current BiOp.  ER 83, 97. 

(discussing the “lack of protective water body crossing measures”).  Thus, while 

the conclusion in the 2004 BiOp was predicated on these measures, nothing here 
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requires Ruby either to (a) dewater the project area slowly, rather than pumping 

the water out as quickly as possible15, or to (b) prevent additional fish from 

entering the Project area and being injured or killed once it has been dewatered and 

the water is being pumped or piped around the area to be trenched.  As a result, it 

was arbitrary and capricious for FWS to conclude – without conducting any further 

analysis whatsoever – that so few fish would be killed during the creation of over 

200 water body crossings.  Allen, 476 F.3d at 1037.16 

 
CONCLUSION 

 
 In light of the above arguments and the arguments contained in the briefs of 

the other Petitioners in this consolidated action, the Summit Lake Paiute Tribe 

requests that this Court set aside the BLM’s ROD, the USFWS’s biological 

opinion, and the Army Corps’ NWP for the Ruby Pipeline Project. 

 

                                                            
15 The BiOp does state that “[f]ish screening on pumps [are] proposed, prior to 
final fish salvage efforts, to ensure that any fish that were not initially salvaged 
would not be entrained during construction site dewatering.”  ER at 82.  But FWS 
never explains whether, or why, such screens will be as effective as the slow 
dewatering process required in the 2004 BiOp. 
16 FWS also authorized the take of “all eggs and fry” of LCT at 18 water body 
crossings where Ruby intends to commence with construction before the fish have 
matured sufficiently to “emerge from spawning gravels.”  ER 84, 111.  
Authorizing the take of all of the eggs and fry in these many areas is also contrary 
to FWS’s obligation to meaningfully quantify the level of authorized take.  Allen, 
476 F.3d at 1038-41 (invalidating incidental take statement that failed to limit the 
extent of the take). 
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REQUEST FOR ORAL ARGUMENT 

 Petitioner Summit Lake Paiute Tribe requests 20 minutes of oral argument.  

Oral argument should aid the Court due to the voluminous administrative record in 

this case and the number and complexity of issues presented by the parties.  

 

STATEMENT OF RELATED CASES 

 Pursuant to Circuit Rule 28-2.6, the following related cases challenging 

BLM’s Ruby Pipeline ROD are pending in this Court and were consolidated with 

the Tribe’s by Order of the Court on November 23, 2010: 

1. Center for Biological Diversity v. BLM et al. (No. 10-7236); 

2. Coalition of Local Governments v. BLM (No. 10-  ); 

3. Fort Bidwell Indian Community v. BLM et al. (No. 10-72768); 

4. Defenders of Wildlife et al. v. BLM et al. (No. 10-72775). 

Respectfully submitted this 21st day of  
December, 2010 

 
_________________________ 
Colette Routel 
Assistant Professor 
William Mitchell College of Law 
875 Summit Avenue 
Saint Paul, MN 55105 
(651) 290-6327 
colette.routel@wmitchell.edu  
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Attorney for Petitioner Summit Lake Paiute  
Tribe 
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