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JURISDICTIONAL STATEMENT 

This Court does not have jurisdiction over this appeal.  The District Court’s 

November 1, 2010 Memorandum Opinion and Order (Doc. No. 7134) (“Order”) 

being appealed from is a purely interlocutory order on a procedural issue.  See 

January 5, 2011 Order Denying Motion to Proceed IFP on Appeal (Record on 

Appeal (hereinafter “ROA”) -Sup Vol 2 pp.   ).   It is not an interlocutory 

order that meets the requirements of 28 U.S.C. § 1292.  It was in part on that basis 

that the Honorable Martha Vazquez denied the Gutierrezes’ Motion to Proceed IFP 

on Appeal: 

Further, Gutierrez is seeking to file an interlocutory appeal without 
explaining a valid basis for doing so, and he additionally has failed to 
set out any issues for appeal in either his motion to proceed IFP or in his 
notice of appeal.  He has failed to show the existence of a reasoned, 
nonfrivolous argument regarding why an appeal should be granted. 
 

(Doc. No. 7207, Order Denying Motion to Proceed IFP on Appeal filed 1/15/2011 at 

2) (emphasis added).    

The Order does not dismiss Appellants Joe and Bertha Gutierrez (hereinafter 

“the Gutierrez Defendants”) from the adjudication case, it does not resolve all claims 

as to all parties to the lawsuit, and it does not resolve all of the elements of even just 

the Gutierrez Defendants’ claimed water rights.  It therefore does not constitute a 

final and appealable decision under 28 U.S.C. § 1291, which creates this Court’s 
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appellate jurisdiction.  Neither does the Memorandum Opinion and Order come 

under any of the narrowly defined exceptions to the final judgment rule.  See 28 

U.S.C. § 1291.  It does not present the elements that would qualify it for the 

collateral order exception, it is not unique or exceptional in the sense required by the 

pragmatic finality doctrine, and the appeal cannot be construed as a petition for a 

writ of mandamus or habeas corpus.  As such, the Memorandum Opinion and 

Order is not a final and appealable decision under either 28 U.S.C. §§ 1291 or 1292, 

the Federal Rules of Civil Procedure or any recognized exception to the final 

judgment rule.  Because the Order does not qualify as a final judgment or qualify 

under an exception, this Court does not have jurisdiction over the appeal.   

This appellate jurisdictional issue of finality was briefed by Appellants and 

Appellee pursuant to the Court’s December 2, 2010 Order (No. 01018544351).  

The Court subsequently reserved judgment on the issue, and provided it would 

submit the jurisdictional memorandum briefs to the panel selected to handle this 

appeal.  January 28, 2011 Order (No. 010108576891). 
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STATEMENT OF APPLICABLE STANDARD OF REVIEW 

The standard of review of a district court’s denial of a motion to vacate a 

special master’s order dismissing an untimely filing is abuse of discretion.  In re 

Young, 91 F.3d 1367, 1377 (10th Cir. 1996) (Granting a creditor’s motion to strike 

debtor’s reply brief as untimely was not an abuse of discretion); cf., Garza v. Davis, 

596 F.3d 1198, 1205 (10th Cir. 2010) (“District courts generally are afforded great 

discretion regarding trial procedure applications (including control of the docket and 

parties), and their decisions are reviewed only for abuse of discretion. . . .” (quoting 

United States v. Nicholson, 983 F.2d 983, 988 (10th Cir. 1993))). 
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STATEMENT OF ISSUES PRESENTED 

Whether the District Court properly denied the Gutierrez Defendants’ Motion 

to Vacate the Special Master’s Order dismissing the Gutierrez Defendants’ 

objection as untimely filed.      
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STATEMENT OF CASE AND FACTS 

This appeal arises out of the general stream system adjudication of all water 

rights within the Nambe-Pojoaque-Tesuque stream system (“NPT”).  The 

adjudication is styled as State of New Mexico ex rel. State Engineer v. R. Lee 

Aamodt, et al. (“Aamodt”).  1966 Complaint (Doc. No. 7339, filed 4/20/66); see 

also, NMSA 1978, §§ 72-4-15 (1907), -17 (1965).  Aamodt is the oldest docketed 

case pending in the federal judiciary.  The State offers a synopsis of the history to 

provide a context for the case from which this appeal arises.   

I.  History and background of the Aamodt Case 

In 1966 the State of New Mexico filed its lawsuit for the adjudication of the 

water rights of the NPT in United States District Court for the District of New 

Mexico, characterized as State of New Mexico ex rel. State Engineer v. R. Lee 

Aamodt, et al. (“Aamodt”).  There are approximately three thousand water right 

claimants in the NPT who have to date been named defendants in this matter.  The 

relief sought with regard to these three thousand defendants includes, inter alia, that 

the district court determine and define the water rights of each of the several 

defendants and enter its decree stating: 

a. The water right adjudged each party. 
 
b. The source, priority, amount, purpose, periods, and place of use of each 

right. 
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c. The specific tracts of land to which the water right for irrigation is 
appurtenant. 

 
d. Such other matters as may be necessary to define a particular right and 

its priority.   
 

Complaint (Doc No. 7339, filed 4/20/66 at 9); NMSA 1978 § 72-4-19 (1907).  

Although numerous interlocutory orders have been entered regarding certain 

elements of most defendants’ water rights, no individual defendant’s water rights 

have been fully adjudicated, no full or partial final judgment or decree has been 

entered in this matter, and the case remains active and ongoing.   

One of the water right elements that remain unadjudicated for all surface 

water rights is the element of priority.  This issue was litigated throughout the early 

1980’s, and, on July 10, 1984, a hearing was held before Special Master Yudin at the 

United States District Courthouse in Santa Fe, where evidence was presented on 

disputed priorities. Post-trial briefing continued through the end of that year.  

Unfortunately, shortly thereafter, Special Master Yudin passed away.   

Special Master Yudin’s determination of the priority dates was then left in 

abeyance, and the district court moved on to other matters in the lawsuit.   

The issue of priority dates was not picked up again until 2008, when on April 

9, Magistrate Judge Smith entered a Procedural and Scheduling Order for the 

Adjudication of Surface Right Priorities (Doc. No. 6315, filed 4/9/08).   
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II.  The Matter Being Reviewed 

Shortly thereafter, on August 6, 2008, the District Court entered its Notice and 

Order to Show Cause regarding surface water right priority dates (“Order to Show 

Cause”) (Doc. No. 6378, filed 8/06/08).  The Order to Show Cause presented 

priority dates for surface water rights served by each of the seventy (70) community 

and private ditches in the NPT, and ordered all defendants: 

To show cause why: 1) their surface water rights priorities should not 
be determined to be the priority dates proposed by the State in this 
Notice and Order to Show Cause for the community or private ditch 
which serves their surface water rights; and 2) the priority dates for all 
other claimants should not be determined to be the priority dates 
proposed by the State in this Notice and Order to Show Cause for other 
community and private ditches in the Nambe-Pojoaque-Tesuque 
stream system.    
 

Id. at 2-4.  It ordered that by June 15, 2009 defendants file any objections they 

might have with the district court to the priority date proposed for the water rights 

served by the ditch.  It further stated that this would be their only opportunity to 

object to the proposed priority date, and that if they failed to timely object, they may 

not raise an objection in the future.  Id. at 4. 

The Order to Show Cause stated this last caution in bold letters:  

This will be your only opportunity in these proceedings to object to 
the determination of priority dates. 
 

Id. at 4. 
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The State served the Order to Show Cause by first class mail on 

approximately 5,000 water right claimants.1  See Certificates of Service of Notice 

and Order to Show Cause (Doc. No. 6416, filed 10/17/08).  The record shows that 

the Gutierrez Defendants were served with their Order to Show Cause by first class 

mail at their current address between October 6 and 10, 2008.  Id. at 1.  

Additionally, the Order to Show Cause was published in both Spanish and English 

in two local newspapers, the Santa Fe New Mexican and the Albuquerque Journal, 

once a week for four weeks.  Case Management Order (Doc. No. 6787, filed 

9/21/09 at 6).   

The Order to Show Cause required that objections to any proposed priority 

date be filed on or before June 15, 2009.  Id.  Objections to the proposed priority 

dates for water rights under ten (10) of the seventy (70) ditches were timely filed.  

Id. at 3-4.  No objections to the proposed priority date for the Gutierrez Defendants’ 

ditch, El Rancho, were filed on or before June 15, 2009.   

On September 21, 2009, the District Court entered its Case Management 

Order, providing for further proceedings with regard to the proposed priorities for 

the 10 ditches to which objections had been timely filed.  Id.  The Case 

Management Order identified the ten ditches, and explained that the priority dates 

                                                           
1 Of the 5,000 served with the Order to Show Cause, approximately 3,000 were defendants 
in the Aamodt adjudication, the remainder were persons identified by the State as having a 
potential interest in the adjudication, but who had not yet been joined. 
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alleged by the objecting claimants differed from those proposed for the ten ditches in 

the Order to Show Cause, and that the objections required that a trial be held to 

establish the priority dates for those ten ditches.  Id. at 5.  The Case Management 

Order designated this litigation as an “expedited inter se subproceeding.”  Id.   

The State was ordered to serve a Notice of the Expedited Inter Se 

Subproceeding on the same claimants served with the Order to Show Cause, along 

with a form Notice of Intent to Participate in Subproceeding.  Id. at 5-9.  The 

Notice was also published in Spanish and English in two local newspapers.  It 

provided that to participate in the Expedited Inter Se Subproceeding, a claimant 

“shall file a form Notice of Intent to Participate in Subproceeding with the Court for 

receipt on or before December 31, 2009.”  Id. at 6.  The Notice of Intent to 

Participate form required claimants to list the objections that they intended to 

participate in.    

On January 4, 2010, the Gutierrez Defendants filed an untimely Notice of 

Intent to Participate in the Expedited Inter Se Subproceeding (“NOI”) (Doc. No. 

6882, filed 1/04/10).  Under the NOI heading “PLEASE LIST THE OBJECTIONS 

FOR WHICH YOU INTEND TO PARTICIPATE,” the Gutierrez Defendants stated 

only: “Priority assigned by State Engineer via 66cv6639 MV/WPL.”  Id.  The 

Gutierrez Defendants’ intentions were not made clear by that statement.   
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At the pretrial conference held on January 13, 2010, the Special Master made 

no ruling with respect to the nature of the Gutierrez Defendants’ notice, which did 

not specify the objections they intended to participate in.  Order Granting Doc. No. 

6955, State of New Mexico’s Motion to Dismiss Joe Gutierrez’s Notice of Intent to 

Participate (Doc. No. 6913, filed 4/3/10).  The Special Master ordered the 

Gutierrez Defendants to file, no later than January 29, 2010, a clarification or other 

pleading specifying the objections raised in the notice.  Id.  In response, the 

Gutierrez Defendants filed their Memorandum in Support of Defendant’s 

Clarification of Filing Of Notice of Intent to Participate in Subproceeding 

[Document 6787] (“Clarification Memorandum”) (Doc. No. 6899, filed 1/29/10).  

The Gutierrez Defendants’ Clarification Memorandum stated that they were not in 

fact interested in participating in any of the objections to the ten ditch priority dates 

being litigated in the Expedited Inter Se Subproceeding.  Id. at 3-5.  Instead, they 

filed their NOI to object to the priority date proposed for the El Rancho Ditch.  Id.    

Neither the Gutierrez Defendants nor any other claimant had filed an 

objection to the proposed priority date for the El Rancho Ditch on or before June 15, 

2009.  Case Management Order (Doc. No. 6787, filed 9/21/09 at 3-4).  The 

Gutierrez Defendants’ untimely Notice of Intent to Participate in the existing 

Expedited Inter Se Subproceeding was a new objection to a priority date under the 
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August 6, 2008 Notice and Order to Show Cause (Doc. No. 6378, filed 8/06/08).  

The deadline for making such an objection had passed six months earlier, on June 

15, 2009.  Case Management Order (Doc. No. 6787, filed 9/21/09 at 2).   

On February 19, 2010, the State filed its Motion to Dismiss Joe Gutierrez 

Notice of Intent to Participate (Doc. No. 6913, filed 2/19/10) as being an untimely 

filed objection.  On March 12, 2010, the Gutierrez Defendants filed their Response 

to State’s Motion to Dismiss Joe Gutierrez notice of intent to participate [Doc. No. 

6913] (Doc. No. 6931, filed 3/12/10), and on March 29, 2010, the State filed its 

Reply to Response to Motion to Dismiss Joe Gutierrez’ Notice of Intent to 

Participate (Doc. No. 6944, filed 3/29/10).  On April 13, 2010, the Special Master 

entered his Order Granting the State of New Mexico’s Motion to Dismiss Joe 

Gutierrez’ Notice of Intent to Participate, stating: 

[Defendants’ filing] cannot enlarge the time limits set out in the Notice 
and Order to Show Cause or in subsequent orders setting the initial 
objection deadline of June 15, 2009. 
 

(Doc. No. 6955, filed 4/13/10 at 4).   

The Special Master did not dismiss the Gutierrez Defendants from the 

Aamodt water rights adjudication case with his Order.  He merely dismissed their 

untimely objection and notice because it was not their intent to participate in the 

Expedited Inter Se Proceeding on the ten ditches.           
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On May 3, 2010, the Gutierrez Defendants filed their Motion to Vacate Order 

Granting the State of New Mexico’s Motion to Dismiss Joe Gutierrez’s [sic] Notice 

of intent to participate [Doc. No. 6913] (Doc. No. 6966, filed 5/13/10), asking the 

District Court to vacate the Special Master’s Order.  On June 3, 2010, the State 

filed it’s State of New Mexico’s Response to Motion to Vacate Order Granting State 

of New Mexico’s Motion to Dismiss Joe Gutierrez’ Notice of Intent to Participate 

(Doc. No. 6986, filed 6/3/10), and on October 18, 2010, the Gutierrez Defendants 

filed their Defendant Gutierrez’s Response to State’s Response to Vacate Order 

Granting State’s Motion to Dismiss Joe Gutierrez’ Notice of Intent to Participate 

(Doc. No. 7109, filed 10/18/10).  There is no dispute that the Gutierrez Defendants’ 

January 4, 2010 filing was an objection to the priority date of an eleventh ditch, and 

not a notice of their intent to participate in the Expedited Inter Se Proceeding with 

regard to the ten ditches for which objections had been timely filed. 

On November 1, 2010, the District Court entered its Memorandum Opinion 

and Order (Doc. No. 7314, filed 11/01/10) denying the Gutierrez Defendants’ 

Motion, finding that the Gutierrez Defendants’ objection filed January 4, 2010 was 

untimely, and that the Gutierrez Defendants had not shown the Special Master had 

abused his discretion in dismissing it.  The District Court stated it “must ensure that 

all parties comply with Court orders and the rules of procedure.”  Id. at 4 (citations 
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omitted).  It concluded that: 

The Court will DENY Defendants Joe and Bertha Gutierrez’ Motion to 
Vacate order Granting the State of New Mexico’s Motion to Dismiss 
Joe Gutierre’s [sic] Notice of Intent to Participate.     
 

Id. at 6.   

On November 30, 2010, the Gutierrez Defendants filed their Notice of Appeal 

(Doc. No. 7153, filed 11/30/10) of the district court’s November 1, 2010 

Memorandum Opinion and Order.  They contemporaneously filed a Motion to 

Proceed [in Forma Pauperis] on Appeal. (ROA-Sup Vol 2 pp.   ).  The 

District Court denied the Gutierrez Defendants’ Motion to Proceed IFP on Appeal in 

part because the appeal was taken in bad faith: 

Further, Gutierrez is seeking to file an interlocutory appeal without 
explaining a valid basis for doing so, and he additionally has failed to 
set out any issues for appeal in either his motion to proceed IFP or in his 
notice of appeal.  He has failed to show the existence of a reasoned, 
nonfrivolous argument regarding why an appeal should be granted. 
 

Order Denying Motion to Proceed IFP on Appeal (Doc. 7207, filed 1/5/2011 at 2).   

Apart from the State’s position that this Court lacks jurisdiction over this 

appeal, this Court’s review is limited to the question of whether the District Court 

abused its discretion in denying the Gutierrez Defendants’ Motion asking the district 

court to vacate the Special Master’s Order dismissing the Gutierrez Defendants’ 

objection. 
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III.  Summary Timeline 

For the Court’s convenience, below is a short chronology summarizing the 

proceedings described above: 

Date    Event 

August 6, 2008 District Court enters its Notice and Order to Show Cause 
presenting surface water right priority dates associated 
with each of the seventy (70) community and private 
ditches in the NPT, stating: “This will be your only 
opportunity in these proceedings to object to the 
determination of priority dates.”  Objections must be 
filed on or before June 15, 2009. 

October 6 to 10, 2008 The Gutierrez Defendants are served by first class mail 
with the Order to Show Cause. 

June 15, 2009 The last day by which an objection to a proposed priority 
date could be filed under the Order to Show Cause – 
objections to proposed priority dates for ten ditches filed. 

September 21, 2009 District Court enters its Case Management Order 
providing for further litigation with regard to the ten (10) 
proposed priority dates to which an objection was filed on 
or before June 15, 2009, characterizing the exercise as an 
Expedited Inter Se Subproceeding, and requiring a second 
round of notice with regard to same.  

December 31, 2009 Last day by which to file a Notice of Intent to Participate 
(“NOI”) in the Expedited Inter Se Subproceeding could be 
filed. 

January 4, 2010 Six months after the June 15, 2009 deadline, the Gutierrez 
Defendants file NOI objecting to the priority date 
proposed for an eleventh ditch – the El Rancho.  

January 29, 2010 The Gutierrez Defendants file their Memorandum in 
Support of Defendant’s Clarification of Filing of Notice of 
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Intent to Participate in Subproceeding [Document 6787], 
affirming that they do not intend to participate in any of 
the ten (10) ditch priority date objections being litigated 
under the Expedited Inter Se Subproceeding, but in fact 
object to the priority date proposed for an eleventh ditch – 
the El Rancho. 

February 19, 2010 State files its Motion to Dismiss on the basis that the 
Gutierrez Defendants’ NOI is an objection that was not 
timely filed on or before June 15, 2009, as required by the 
District Court’s notice of which was served on the 
Gutierrez Defendants.   

April 13, 2010 Special Master enters his Order Granting State of New 
Mexico’s Motion to Dismiss, finding the Gutierrez 
Defendants’ objection was untimely  

May 3, 2010 The Gutierrez Defendants file their Motion to Vacate 
Order Granting State of New Mexico’s Motion to Dismiss, 
asking the District Court to vacate the Special Master’s 
Order.   

November 1, 2010 District Court enters its Memorandum Opinion and Order 
denying the Gutierrez Defendants’ Motion to Vacate, 
finding the Special Master had not abused his discretion in 
dismissing the Gutierrez Defendants’ objection. 

November 30, 2010 The Gutierrez Defendants file their Notice of Appeal. 
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SUMMARY OF ARGUMENT 

The Gutierrez Defendants seek review of the District Court’s Memorandum 

Opinion and Order denying their Motion to Vacate the Special Master’s Order 

dismissing their objection.2  This is an interlocutory order that does not qualify for 

review by this Court under either 28 U.S.C. §§ 1291 or 1292.  There is no basis 

upon which the Gutierrez Defendants can invoke this Court’s appellate jurisdiction.  

This appeal should be dismissed.3   

Substantively, this appeal is about nothing.  The Gutierrez Defendants have 

not been dismissed from the case, and Fed. R. Civ. P. Rule 53(f)(2) will still afford 

them an opportunity to file objections to an eventual Special Master’s report.  

Further, the Gutierrez Defendants may at that point, if aggrieved, file an appeal as a 

matter of right upon the District Court’s entry of its final order. 

Rather than await that time, the Gutierrez Defendants ask this Court to review 

the District Court’s Order denying their Motion asking the District Court to vacate 

the Order of its appointed Special Master dismissing the Gutierrez Defendants’ 

objection as untimely filed.  The standard of review of a district court’s denial of a 

motion to vacate a special master’s order dismissing an untimely filing is abuse of 

discretion.  In re Young, 91 F.3d 1367, 1377 (10th Cir. 1996); cf., Garza v. Davis, 

                                                           
2 The Gutierrez Defendants themselves have not been dismissed from the case; only their 
untimely objection has. They remain active litigants.    
3 See “Jurisdictional Statement,” infra, p. 4. 
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596 F.3d 1198, 1205 (10th Cir. 2010).  The District Court could have granted their 

Motion and vacated the Special Master’s decision on this procedural matter only if 

the Gutierrez Defendants had demonstrated that the Special Master abused his 

discretion in dismissing their untimely objection.  The District Court found no 

abuse of discretion by the Special Master, and also found that the Gutierrez 

Defendants failed to demonstrate any basis to justify filing their objection 6 months 

after the deadline.4  Memorandum Opinion and Order (Doc. No. 7134, filed 

11/1/10).  The Gutierrez Defendants, who are pro se, had mistakenly based their 

Motion on Fed. R. Civ. P. 60(b), which applies to final judgments.  Giving the 

Gutierrez Defendants the benefit afforded pro se parties, the District Court 

considered the 60(b) argument and found that the Gutierrez Defendants failed to 

identify any new evidence or why any such evidence was not available before the 

deadline for filing objections.5  Id. at 5.  Finally, the District Court also found that 

the State would be prejudiced by the undue delay and by having to bear the costs of 

a second round of expedited inter se proceedings.  Id.  Since the Aamodt suit was 

filed in 1966, the State has spent millions of dollars in its prosecution, and allowing 

the Gutierrez Defendants to pursue their untimely objection would further increase 

                                                           
4 Not only did the Gutierrez Defendants file their objection 6 months late, they made no attempt to 
explain why the 8 months allowed for filing objections was inadequate.   
5 In fact, the evidence which the Gutierrez Defendants attempt to identify in their Brief-in-Chief is 
not new as they state, and was considered in 1984, and in determining the proposed priority date 
for the El Rancho ditch.  (Appellants’ Brief-in-Chief, Doc: 010100471, p. 10).      
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these costs and require another round of notice and months of delay.  It is the 

District Court’s duty to see that this case is resolved without undue delay and costs.  

See Id. at 6.  The District Court did not abuse its discretion when it denied the 

Gutierrez Defendants’ Motion based on its balancing of the Gutierrez Defendants’ 

failure to comply with the procedural orders of the court without good cause against 

the prejudice to the State in its seemingly never ending quest to complete the 

Aamodt adjudication that would result if the Gutierrez Defendants were allowed to 

pursue their untimely objection.     

A district court may set aside a master’s ruling on a procedural matter only for 

abuse of discretion.  Fed. R. Civ. P. 53(f)(5).  In the instant case, the Gutierrez 

Defendants’ Motion to Vacate the Special Master’s ruling on the procedural matter 

of dismissing their untimely objection did not allege that he had abused his 

discretion, and presented no arguments that he did.  The District Court correctly 

found that the Gutierrez Defendants had not shown the Special Master abused his 

discretion in dismissing their objection.  The District Court should be affirmed.           

In addition, in its Order denying the Gutierrez Defendants’ Motion to Proceed 

In Forma Pauperis, the District Court found the Gutierrez Defendants had failed to 

make a “nonfrivolous argument regarding why an appeal should be granted.”  

January 5, 2011 Order Denying Motion to Proceed IFP on Appeal (Doc. No. 7207, 
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filed 1/5/11 at 2).  The Gutierrez Defendants’ appeal should be dismissed on that 

basis as well.     

ARGUMENT 

I.  The District Court Did Not Abuse Its Discretion When it Denied the 
Appellants’ Motion to Vacate a Procedural Order Entered by the Special 

Master 
 

“District courts generally are afforded great discretion regarding trial 

procedure applications (including control of the docket and parties), and their 

decisions are reviewed only for abuse of discretion.”  United States v. Nicholson, 

983 F.2d 983, 988 (10th Cir. 1993), quoted in Garza v. Davis, 596 F.3d 1198, 1205 

(10th Cir. 2010).  The District Court could have granted the Gutierrez Defendants’ 

Motion to Vacate the Special Master’s decision on this procedural matter only if the 

Gutierrez Defendants had demonstrated that the Special Master abused his 

discretion in dismissing their untimely objection.  The District Court found no 

abuse of discretion by the Special Master, and did not abuse its own discretion by 

denying the Gutierrez Defendants Motion to Vacate.  

The District Court found that the Gutierrez Defendants failed to demonstrate 

any basis to justify filing their objection 6 months after the deadline.6  

Memorandum Opinion and Order (Doc. No. 7134, filed 11/1/10 at 5).  It noted that 

                                                           
6 Not only did the Gutierrez Defendants file their objection 6 months late, they made no 
attempt to explain why the 8 months allowed for filing objections was inadequate.   
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“fault in the delay remains a very important factor – perhaps the most important 

single factor—in determining whether neglect is excusable.  United States v. 

Torres, 372 F.3d 1159, 1163 (10th Cir. 2004).”  Id. at 4.  It then found that the 

Gutierrez Defendants offered no explanation for their extremely late filing: 

Defendants do not provide any reason for their six month delay in filing 
their objection.  Nor do they discuss whether the delay was within 
their reasonable control.   
 

Id. at 5.  In short, nothing was proffered by the Gutierrez Defendants in their Motion 

to Vacate tending to suggest that the Special Master had abused his discretion by 

dismissing their late submission.   

The Gutierrez Defendants, who are pro se, had mistakenly based their Motion 

on Fed. R. Civ. P. 60(b), which applies to final judgments.  Giving the Gutierrez 

Defendants the benefit afforded pro se parties, the district court considered the 60(b) 

argument and found that the Gutierrez Defendants failed to identify any new 

evidence or why any such evidence was not available before the deadline for filing 

objections.7  Id.  It went on to state “Defendants Gutierrez do not identify any 

newly discovered evidence,” and  

More importantly, Defendants Gutierrez do not explain why the newly 
discovered evidence was not available before the deadline for filing 
objections.   

                                                           
7 In fact, the evidence which the Appellants attempt to identify in their Brief-in-Chief is not 
new as they state, and was considered in 1984, and in determining the proposed priority 
date for the El Rancho ditch.  (Appellants’ Brief-in-Chief, Doc: 010100471, p. 10).      
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Id.     

Finally, the District Court found that the State would be prejudiced by the 

undue delay and by having to bear the costs of a second round of expedited inter se 

proceedings.  Id.  Allowing the Gutierrez Defendants’ untimely objection to 

proceed would have interfered with judicial process in the Aamodt case.  In its 

Memorandum Opinion and Order denying the Gutierrez Defendants’ Motion to 

Vacate, the District Court noted that it has a duty to see this case resolved without 

undue cost or delay, Id. at 6, and repeated the State’s concerns that “allowing the 

Gutierrez Defendants to file an objection more than six months after the deadline 

would result in extreme prejudice to the State because it would require at least one 

additional round of notice to all surface water claimants at a cost of thousands of 

dollars to the State.”  Id. at 5 (emphasis added). 

The District Court then recited the State’s further objection that: 

To require the State to pay for yet another round of notice, given the 
limited resources available to the State and the resources it has already 
devoted to providing notice in this proceeding, would in effect impose a 
severe burden upon the State, to excuse a sole Defendant’s failure to 
timely file an objection. 
 

Id. (emphasis added).  “Defendants Gutierrez do not address the prejudice to the 

State incurred by an additional round of notice to all surface water claimants.”  Id.   

An additional round of notice would also result in significant delay of the 
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proceedings, as historically the serving of such broad notice has required a period of 

many months.  This delay, of course, would be on top of the delay to the litigation 

of all the timely objections filed by litigants who followed the Court’s orders, and 

made their filings by the June 15, 2009 deadline.  These litigants would now have to 

stop and wait while the Court accommodated the filing by the Gutierrez Defendants.  

The resulting interference with the judicial process, between the delay in the 

Gutierrez Defendants’ filing of their objection, and the additional delay caused by 

having to serve another round of broad notice and undertake publication of same, 

would be on the order of a year or more. 

The District Court did not abuse its discretion when it denied the Gutierrez 

Defendants’ Motion to Vacate based on its balancing of the Gutierrez Defendants’ 

failure to comply with the procedural orders of the court without good cause against 

the prejudice to the State in its seemingly never ending quest to complete the 

Aamodt adjudication that would result if the Gutierrez Defendants were allowed to 

pursue their untimely objection. 

II.  The Special Master Did Not Abuse His Discretion When he Dismissed 
Appellants’ Six Months Late Objection 

 
A district court may set aside a master’s ruling on a procedural matter only for 

abuse of discretion.  Fed. R. Civ. P. 53(f)(5).  In the instant matter, the Special 

Master dismissed the Gutierrez Defendants’ objection to the priority date of the El 
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Rancho ditch because it was filed six months late.  Order Granting State of New 

Mexico’s Motion to Dismiss Joe Gutierrez’s Notice of Intent to Participate [Doc. 

No. 6913] (Doc. No. 6955, filed 4/13/10 at 3).  The Gutierrez Defendants moved to 

vacate that order, arguing a variety of issues, but not alleging that the Special Master 

had abused his discretion.   

In its Memorandum Opinion and Order denying the Appellants’ Motion, the 

District Court reviewed the Special Master’s finding that the Gutierrez Defendants’ 

filing was extraordinarily untimely, and concluded correctly that the Special Master 

had not abused his discretion.  The District Court commenced its analysis by 

discussing the Gutierrez Defendants’ initial failure to file an objection: 

The State served the Notice and Order to Show Cause on Movants Joe 
and Bertha Gutierrez via first class mail between October 6 and 10, 
2008.  The Notice and Order to Show Cause indicated that the State 
proposed a priority date of 1832 for the Acequia del Rancho.  
Defendants Gutierrez did not file an objection regarding the proposed 
priority date for the Acequia del Rancho which feeds the lateral 
irrigation ditch situated in Defendants Gutierrez’ property. 
 

Memorandum Opinion and Order (Doc. No. 7134, filed 11/1/10 at 2) (emphasis 

added).  The District Court then observed that the Gutierrez Defendants later filed a 

Notice of Intent to Participate in the Expedited Inter Se Subproceeding, but that their 

filing, upon clarification, proved to be one that was not allowed under the applicable 

procedural and scheduling orders of the Court: 

Joe Gutierrez’ Notice of Intent to Participate in Subproceeding is not 
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notice that he intends to make an inter se challenge of another claimants 
priority date; instead, it, along with the clarification memorandum, is 
an objection to the priority date proposed by the State for the Acequia 
del Rancho.   
 

Id. at 3 (emphasis added).  The District Court then specifically found that the 

Gutierrez Defendants’ objection was not just late, but in fact six months late: 

Joe Gutierrez filed his Notice of Intent to Participate on January 4, 
2010.  The last date to timely file an objection to the proposed priority 
date was June 15, 2009. 
 

Id.    

In sum, a district court may set aside a master’s ruling on a procedural matter 

only for abuse of discretion.  The Gutierrez Defendants have not shown the Special 

Master abused his discretion.  This Court should therefore affirm the District 

Court’s denial of Appellants’ Motion to Vacate the Special Master’s Order.      

III.  The District Court Found This Appeal to be Frivolous 
 

On November 30, 2010, the Gutierrez Defendants filed their Motion to 

Proceed in Forma Pauperis on appeal (Doc. No. 7195, filed 12/9/10).  The District 

Court denied the Gutierrez Defendants’ Motion in part because it found the appeal 

“was not taken in good faith”: 

Further, Gutierrez is seeking to file an interlocutory appeal without 
explaining a valid basis for doing so, and he additionally has failed to 
set out any issues for appeal in either his motion to proceed IFP or in his 
notice of appeal.  He has failed to show the existence of a reasoned, 
nonfrivolous argument regarding why an appeal should be granted. 
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Order Denying Motion to Proceed IFP on Appeal (Doc. No. 7207, filed 1/05/11 at 

2).   

There are a number of bases, in addition to the jurisdictional basis, on which 

this Court should affirm the District Court, including the fact that the District Judge 

found the Gutierrez Defendants’ action on appeal to be frivolous.   

IV.  The Gutierrez Defendants’ Arguments 
 

The Gutierrez Defendants offer a number of arguments – some not before the 

District Court below – on the substantive issue as to why they should have an early 

priority date.  None of these arguments are relevant, as none go to whether the 

District Court abused its discretion in finding the Special Master had not abused his 

discretion in dismissing their objection.  Nonetheless, the State addresses them here 

for the Court’s convenience.   

A. Res Judicata Does Not Apply 

The Gutierrez Defendants allege that there has been previous litigation 

regarding the El Rancho ditch, and that under the doctrine of res judicata the State is 

bound and limited by that earlier proceeding.  Appellants’ Brief-in-Chief, pp. 

10-11.  The Gutierrez Defendants misunderstand the doctrine of res judicata.  For 

res judicata to apply, three elements must exist: (1) a judgment on the merits in an 

earlier action; (2) identity of parties or privies in the two suits; and (3) identity of the 
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cause of action in both suits.  King v. Union Oil Co. of California, 117 F.3d 443, 

445 (10th Cir. 1997).  The State was not a party to the 1940 case Appellants cite in 

their brief.  Appellants’ Brief-in-Chief at 10.  Nor have the Gutierrez Defendants 

established that that earlier proceeding resulted in a judgment on the merits, or that 

there is an identity of the cause of action between that lawsuit and the Aamodt case.  

Res judicata does not apply with regard to that case. 

The second case cited by the Gutierrez Defendants is the Aamodt 

adjudication, the very case from which this appeal arises.  Id.  They are arguing 

that the State is bound by Aamodt.  However, there is no final adjudication of the El 

Rancho ditch priority date in that case.  Adjudicating the El Rancho priority date is 

exactly the purpose of the Aamodt proceedings leading up to and including the 

Expedited Inter Se Subproceeding.   

Moreover, the 1940 case and other materials alluded to by the Gutierrez 

Defendants were considered in proposing the priority date for the El Rancho ditch.  

The Order to Show Cause which led to the Expedited Inter Se includes the proposed 

priority date for the El Rancho ditch, and the Gutierrez Defendants did not object to 

it.  The Gutierrez Defendants had notice and an eight month period to object to the 

priority date proposed for the El Rancho ditch but they did not do so.  That said, the 

Gutierrez Defendants have not been dismissed from the case, and Fed. R. Civ. P. 
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Rule 53(f)(2) will still afford them an opportunity to file objections to an eventual 

Special Master’s report.  Further, the Gutierrez Defendants may at that point, if 

aggrieved, file an appeal as a matter of right upon the District Court’s entry of its 

final order. 

In any event, however, the District Court’s denial of the Gutierrez 

Defendants’ Motion to Vacate was not on the basis of the underlying substantive 

arguments, including that associated with the doctrine of res judicata.  It was for the 

sole reason that the Special Master had not abused his discretion in dismissing their 

six months late objection.  Memorandum Opinion and Order (Doc. 7134, filed 

11/1/10 at 6).  The Gutierrez Defendants’ res judicata argument is irrelevant as well 

as unfounded.   

B. Rule 60(b) Does Not Apply 
 

The Gutierrez Defendants assert that they have met the Rule 60(b) standard 

for reconsideration of the dismissal of their objection.  Appellants’ Brief-in-Chief, 

pp. 11-12.  As a threshold matter, this standard does not apply.  Fed. R. Civ. P. 

60(b) provides for relief “from a final judgment, order, or proceeding.”  See, e.g., 

Cashner v. Freedom Stores, Inc., 98 F.3d 572, 576 (10th Cir. 1996) (The court of 

appeals has jurisdiction under 28 U.S.C. § 1291 to review an order deciding a Rule 

60(b) motion when the district court has entered a final decision resolving the 
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litigation at the trial court level).  There is no final order adjudicating a priority date 

for the El Rancho ditch to be reopened.  The Gutierrez Defendants are really 

arguing that they should be given the opportunity to object to the priority date 

proposed for the El Rancho ditch.  They had that opportunity for eight months, and 

did not do so.   

Even if the 60(b) standard applied, the Gutierrez Defendants have not met it.  

The District Court, perhaps because they are pro se defendants, addressed the 

standard despite its inapplicability, and found the Gutierrez Defendants to have not 

met it.  The District Court noted that Rule 60(b)(2) provides the Court may relieve a 

party from an order for newly discovered evidence that, with reasonable diligence, 

could not have been discovered in time to move for a new trial Rule 59(b).  

Memorandum Opinion and Order (Doc. No. 7134, filed 11/1/10 at 5).  The District 

Court observed, however, that the “Defendants Gutierrez do not identify any newly 

discovered evidence.”  Id.  “More importantly,” the District Court found, 

“Defendant’s Gutierrez do not explain why the newly discovered evidence was not 

available before the deadline for filing objections.”  Id.          

Even giving them the benefit of being pro se parties, the evidence they claim 

to be new is not new but is part of the record considered in determining the priority 

date proposed for their ditch.  In fact, they make this point in their brief.  
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Appellants’ Brief-in-Chief at 11.  Nor has there been any mistake.  The evidence 

was afforded the weight it deserved.  The Gutierrez Defendants did not object 

timely and now seek to justify their untimely objection relying on a misapplication 

of rule 60(b).   

C. Because Rule 60(b) Does Not Apply, Rule 60(c)(1) Does Not Apply 
 

For reasons that are not clear, the Gutierrez Defendants cite Rule 60(c)(1) in 

support of their Rule 60(b) arguments.  Appellants’ Brief-in-Chief, p. 11.  As noted 

above, Rule 60(b) does not apply, so neither must Rule 60(c)(1).  Even if it did, it is 

of no effect.  Rule 60(c)(1) provides that: 

A motion under 60(b) must be made within a reasonable time – and for 
reasons (1), (2), and (3) no more than a year after entry of the judgment 
or order or the date of the proceeding.   
 

Fed. R. Civ. P. 60(c)(1).  The timeliness of a 60(b) motion is not relevant, as no one 

has challenged the timeliness of the Gutierrez Defendants’ Motion to Vacate, which 

presented their 60(b) arguments.   

D. Rule 11(b)(3) Does not Apply 
 

Also for reasons that are not clear, the Gutierrez Defendants cite Rule 

11(b)(3) in support of their argument that the District Court’s November 1, 2010 

Memorandum Opinion and Order should be reversed.  Appellants’ Brief-in-Chief, 

p. 11.  Rule 11(b)(3) applies to the signing of pleadings, motions or other papers 
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filed with the court by parties.  Fed. R. Civ. P. 11(b)(3).  The notice to which the 

Gutierrez Defendants refer – the Notice of Expedited Inter Se Subproceeding 

Regarding Surface Water Right Priorities – was not a filing by a party, but a court 

approved notice for the Expedited Inter Se Proceeding.  In what way the Gutierrez 

Defendants find this Rule to be relevant is unexplained.   

E. Appellants’ Intervention is Not an Issue Properly Before This Court 
 

The Gutierrez Defendants contend that 60(b) is grounds “on which Appellant 

can and should be allowed to intervene.”  Appellants’ Brief-in-Chief, pp. 11-12 

(emphasis added).  Aside from the fact that Rule 60(b) does not address 

intervention, there is no proceeding on an objection to the proposed priority date for 

the El Rancho ditch for the Gutierrez Defendants to intervene in.  This is because no 

timely objection to the proposed priority date for the El Rancho ditch was filed by 

any party.   

F. Dismissal of an Objection is a Warranted Sanction for Untimely Filings 

The Gutierrez Defendants argue that dismissal of their objection is a sanction 

that is severe and unwarranted.  Appellants’ Brief-in-Chief, p. 12-14.  They are 

wrong.  But as noted above, the issue presented is whether the Special Master 

abused his discretion in dismissing their objection, and the Gutierrez Defendants 

have presented nothing to show that he has. 
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G. Appellants “Summary of the Arguments” 

The Gutierrez Defendants make a “Summary of the Arguments” at the end of 

their brief, which claims “Appellant’s conduct is not evinced by any culpability in 

any form,” nor has “Appellant exhibited carelessness or negligence.”  Appellants’ 

Brief-in-Chief at 15.  They further argue that “Neither the Court nor another 

claimant have demonstrated with evidentiary support that they have suffered any 

prejudice,” and that “there has been no interference with the judicial process.”  Id.  

None of these statements are correct.  With regard to the dismissal of their 

objection, the Gutierrez Defendants are entirely culpable, the State and other 

litigants would have been significantly prejudiced had their objection not been 

dismissed, and the judicial process would have been profoundly interfered with.   

Moreover, as the District Court found, their appeal was frivolous: 

Gutierrez is seeking to file an interlocutory appeal without explaining a 
valid basis for doing so, and he additionally has failed to set out any 
issues for appeal in either his motion to proceed IFP or in his notice of 
appeal.  He has failed to show the existence of a reasoned, 
nonfrivolous argument regarding why an appeal should be granted. 
 

Order Denying Motion to Proceed IFP on Appeal (Doc. No. 7207, filed 1/5/11 at 2). 

WHEREFORE, for all the reasons discussed above, Appellee State of New 

Mexico respectfully prays this Court dismiss, or in the alternative deny Appellant’s 
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appeal.   

 

/s/ DL Sanders 
____________________________________ 
DL Sanders, Chief Counsel 
Edward Charles Bagley 
Special Assistant Attorneys General 
Attorneys for State of New Mexico 
P.O. Box 25102 
Santa Fe, NM  87504-5102 
Telephone:  (505) 827-6150 
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