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INTRODUCTION 
 

Since time immemorial, the Fort Bidwell Indian Community (the “Tribe”) 

has relied upon the sacred spiritual and life sustaining resources in the Barrel 

Springs traditional cultural property (“TCP”).  In 2008, Ruby Pipeline LLC, a 

subsidiary of El Paso Gas, Inc. (“Ruby”), began a pre-filing procedure to build a 

700 mile-long natural gas pipeline with the Federal Energy Regulatory 

Commission (“FERC”).  At that time, the Tribe learned that the proposed route for 

the pipeline would bisect the Barrel Springs TCP. 

Despite the Tribe’s requests for consultation to FERC and the Bureau of 

Land Management (“BLM”) throughout the National Environmental Policy Act 

(“NEPA”) and National Historic Preservation Act (“NHPA”) review, the pipeline 

has not deviated from the proposed route through the Barrel Springs TCP. 

As a result, the place from which the Tribe acquired its ancestral identity, 

that has sustained it physically, spiritually, and culturally through millennia of 

difficult times has now been irretrievably damaged by the arbitrary and capricious 

actions of FERC and Respondents herein in violation of NEPA, NHPA and the 

Federal Land Policy Management Act (“FLPMA”).  Respondents’ actions must be 

set aside as arbitrary and capricious. 
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SUMMARY OF ARGUMENT 

BLM adopted an admittedly deficient Final Environmental Impact Statement 

(“FEIS”), in derogation of NEPA and BLM’s own guidelines for preparing NEPA 

analysis that failed to adequately compare alternatives or analyze the impacts of 

the Ruby pipeline project on the Tribe’s cultural and subsistence resources.  Thus, 

BLM’s ROD, ROW and TUPs are arbitrary and capricious. 

Respondents violated the NHPA by failing to provide the meaningful and 

timely consultation through agency officials that is required by Section 106 of the 

NHPA.  Additionally, the manner in which the phased identification of historic 

properties was implemented for the Ruby pipeline was improper and resulted in 

violations of the Section 106 process for consultation and resolution of adverse 

effects for historic properties.   

Finally, BLM’s failure to analyze alternatives and impacts on the Tribe’s 

cultural and subsistence resources under NEPA and consult under the NHPA 

resulted in a violation of the FLPMA, which requires the BLM to prevent 

unnecessary and undue degradation of public lands. 
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ARGUMENT 

I. THE AGENCY ACTIONS SUBJECT TO THIS PETITION ARE NOT 
IMMUNIZED FROM REVIEW BY THE SUBSTANTIAL EVIDENCE 
STANDARD. 

  
Respondents argue that the agency factual conclusions at issue here are 

reviewed for “substantial evidence” and that this standard of review is more 

deferential than the “clearly erroneous” standard applied to appellate review of trial 

court findings.  Ans. Br. 18.  In response to this fallacious argument, the Tribe 

adopts the argument of the Summit Lake Paiute Tribe (“Warner Barlese”) in its 

reply brief that the appropriate standard of review for actions arising under 

standard notice and comment procedures such as Respondents’ actions at issue in 

the Tribe’s petition is the less deferential arbitrary and capricious standard.  5 

U.S.C. § 706(2)(A).  See Dickinson v. Zurko, 527 U.S. 150, 162-64 (1999) (The 

distinction is “a subtle one” and despite any deference due to agency expertise the 

Court “stressed the importance of not simply rubber stamping agency fact-finding 

because the APA requires meaningful review.”) 

II. BLM’S ROD IS ARBITRARY AND CAPRICIOUS BECAUSE WHEN 
ISSUED, IT WAS IMPOSSIBLE FOR BLM ADEQUATELY TO 
COMPARE ALTERNATIVES. 

 
The Tribe adopts, and incorporates herein, the CBD and Defenders’ 

arguments in their joint reply brief concerning BLM’s failure to adequately 

consider alternatives in the FEIS as required by NEPA.  In addition to the 
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arguments made in the CBD and Defenders’ joint opening brief, the Tribe provides 

the following: 

A. BLM Violated NEPA by Failing to Analyze the Impact of the 
Pipeline Project on the Human Environment of the Fort Bidwell 
Tribe. 
 

In its opening brief, the Tribe argued that the most fundamental requirement 

of NEPA is that federal agencies analyze and describe the effects, both direct and 

indirect, of a proposed action and the available alternatives on the quality of the 

human environment.  40 C.F.R. § 1508.8; Lands Council v. Forester of Region 

One, 395 F.3d 1019, 1026 (9th Cir. 2004); Native Ecosystems Council v. Tidwell, 

599 F.3d 926, 936 (9th Cir. 2010) (the primary means by which NEPA achieves 

these goals is through the requirement that “a federal agency ‘to the fullest extent 

possible,’ . . . prepare ‘a detailed statement on the environmental impact’ of ‘major 

Federal actions significantly affecting the quality of the human environment.’” 

(internal citations omitted); Ctr. for Biological Diversity v. U.S. Dep’t of Interior, 

623 F.3d 633, 648 (9th Cir. 2010) (“It is black-letter law under NEPA that . . . .  

the EIS ‘should present the environmental impacts of the proposal and the 

alternatives in comparative form, thus sharply defining the issues and providing a 

clear basis for choice among the options by the decision maker and the public.’”) 

(citing 40 C.F.R. § 1502.14). 
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Respondents and Ruby acknowledge this requirement and in response state 

that BLM did “rigorously explore and objectively evaluate all reasonable 

alternatives.”  Ans. Br. 28; Ruby Br. 11.  However, as discussed below, the 

administrative record demonstrates that the FEIS did not contain sufficient 

information upon which Respondents could have based a comparison of tribal 

cultural resources as between the proposed route and the alternatives.  

Respondents argue that because the FEIS considered information in cultural 

resources literature about the proposed route and the two alternatives the Tribe 

mentioned in its opening brief (the Jungo-Tuscarora and Sheldon), in addition to 

comments from the Tribe and a preliminary ethnographic study of the Barrel 

Springs TCP, the additional information was not necessary.  Ans. Br. 39.  

Respondents further argue that the cultural resources along both of these routes 

were relatively similar.  Id.  However, the portions of the administrative record 

cited by Respondents demonstrate that this is not the case.  See CBD ER 592 (the 

proposed route contains Northern Paiute traditional foods, medicines, sacred sites 

and possible burials, while it was unknown to Respondents whether similar 

resources are located along the Sheldon alternative); CBD ER 593-95 (the amount 
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of [cultural resource] survey completed on the alternative is not sufficient to render 

the numbers of cultural resources present statistically significant).1 

Indeed, as the Tribe demonstrated in its opening brief, Respondents lacked 

the information necessary to compare the impacts on cultural resources along the 

proposed route with the impact of the major route alternatives on similar cultural 

resources.  FBIC Br. 18-19.  It is immaterial to the analysis that the FEIS discussed 

to a limited extent the impacts of the proposed route on the Barrel Springs TCP, 

and the Tribe’s interests therein, because the FEIS did not study, and therefore 

could not compare, the impacts of the alternatives on similar resources.  Ans. Br. 

39.   

                                            
1 The statistical significance of the numbers of cultural resource cites relied on is 
drawn into further question by the fact that the Class I cultural resource surveys for 
the Sheldon and Black Rock alternatives appear to provide for a potentially higher 
concentration of cultural resource sites than along the corresponding portions of 
the proposed route.  However, each of those alternatives consisted of previously 
developed corridors and therefore a larger number of previously recorded sites; 
rather than the lower number of recorded sites on the proposed route’s previously 
undeveloped greenfield areas.  See e.g., CBD ER 595, 600, 603.  The FEIS 
provides, however, that 570 archeological sites had been found along the proposed 
route in Nevada and that 253 had been determined eligible for the NRHP.  CBD 
ER 604.  Without explanation, or corresponding consultation with the Tribe, the 
FEIS concludes in each case that there would be a similar or higher density of 
cultural resources along the alternatives.  See e.g., Id.  The FEIS does not provide 
any tribal cultural resource information on the Jungo-Tuscarora alternative.  CBD 
ER 607.  In other instances, the FEIS disclaims the legitimacy of a similar lopsided 
approach to comparing resources.  In a comparison of sage grouse leks between the 
Jungo-Tuscarora alternative and the proposed route, the lesser number of leks on 
the alternative as reported in the available information was discounted because 
Ruby had not field verified it.  CBD ER 607. 
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The cases cited by Respondents are distinguishable.  The Greater 

Yellowstone Coal. v. Lewis decision involved the approval of a phosphate mining 

operation adjacent to an existing mining operation and not an analysis of 

alternative routes.  628 F.3d 1143, 1149 (9th Cir. 2010).  In that case, this Court 

concluded that it was reasonable for the agencies involved to determine on the 

basis of available information about the existence of selenium pollution that 

remediation of pollution at two of the existing mine sites would be sufficient to 

offset the increased selenium pollution from the new mine site.  Id. at 1149-50.  In 

the instant case, Respondents did not review existing information, consult with the 

Tribe or other Indian tribes, or otherwise determine if there were subsistence 

resources or ceremonial areas along the alternatives that were similar to those of 

importance to the Tribe at the Barrel Springs TCP on the proposed route. 

Likewise, Jicarilla Apache Tribe v. Morton involved the approval of coal 

fired power plants.  471 F.2d 1275, 1278 (9th Cir. 1973).  The petitioners claimed 

that the analysis for the project was defective because a study evaluating problems 

created by coal fired power plants in the Southwest in general had not been 

completed before the EIS was released to the public.  Id. at 1279.  Unlike the 

present case, the study in Jicarilla was not being prepared as part of the 

environmental review for the projects at issue.  Id.  Here, the studies necessary to a 

comparison of alternatives were incomplete, or not performed on the alternative 
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routes to the degree necessary to provide a comparison.  FBIC Br. 18-21.2  The 

only studies of TCPs and tribal subsistence resource areas were made on the 

proposed route and not on any of the alternative routes.  If TCPs and tribal 

subsistence resource areas were not present on the alternative routes then the FEIS 

should have so stated in its analysis.3  The FEIS failed to provide the required 

reasonable analysis between alternatives and BLM’s decision to grant ROW and 

TUPs for the pipeline was arbitrary and capricious and must be set aside.  

B. BLM’s Failure to Consider the “No Action” Alternative was 
Arbitrary and Capricious. 

 
Respondents argue that the Tribe is incorrect that the FEIS failed to consider 

a no action alternative.  Ans. Br. at 29.  However, the Tribe did not argue that the 

FEIS failed to provide a no action alternative.  The Tribe argued that BLM failed 

to consider the no action alternative based upon BLM’s own purpose and need.  

                                            
2 Adler v. Lewis, 675 F.2d 1085, 1097 (9th Cir. 1982), is distinguishable on the 
basis that it involved the reasonable consideration of a range of alternatives and 
offers no discussion of the adequacy of the comparison of the alternatives. 
3 Ruby’s argument, in this context, that there is no requirement that Section 106 be 
completed before the EIS is issued is misplaced.  Ruby Br.16.  Ruby relied on Mid 
States Coal. for Progress v. Surface Transp. Bd. for this proposition.  345 F.3d 520 
(8th Cir. 2003).  While this case does provide that the Section 106 process need not 
be completed prior to the completion of the EIS and that a phased approach is 
possible, it does not apply to the NEPA argument at issue here.  See Id. at 554.  In 
addition, the case also holds that either a programmatic agreement providing 
binding measures for avoidance and mitigation, or the Section 106 process must be 
completed before the license is issued. Id. at 554-555.  See also, 36 C.F.R. § 
800.8(c)(4).  Neither of these conditions was met in the instant case. 
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The no action alternative was considered only for the project’s purpose and need 

and while the alternative was considered it was not “analyzed in detail.”  FBIC RE 

45.   

Indeed, the analysis necessary for a complete EIS was not done before BLM 

acted.  Thus, Respondents’ attempt to distinguish the cases cited by the Tribe fails.  

Each of those cases describes the impropriety of an after the fact approach to 

NEPA and to the no action alternative in particular.  Pit River Tribe v. U.S. Forest 

Serv., 469 F.3d 768, 782 (9th Cir. 2006) (“The ‘heart’ of the EIS -- the 

consideration of reasonable alternatives to the proposed action -- requires federal 

agencies to consider seriously the “no action” alternative before approving a 

project with significant environmental effects.  That analysis would serve no 

purpose if at the time the EIS is finally prepared, the option is no longer 

available.”) (emphasis added), quoting Conner v. Burford, 848 F.2d 1441, 1451 

(9th Cir. 1988); Accord Tenakee Springs v. Clough, 915 F.2d 1308, 1312 (9th Cir. 

1990) (EIS “contained an inadequate discussion of the ‘no action alternative’”).  

BLM’s failure to give full and meaningful consideration to the “no action” 

alternative was arbitrary and capricious and requires remand for proper study and 

consideration of alternatives. 
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C. The Deficient FEIS Failed to Analyze the Impact of the Project on 
the Tribe’s Subsistence Practices. 

 
Respondents argue that the FEIS did adequately address the resources of 

concern to the Tribe and that it was not error for BLM to adopt the FEIS.  Ans. Br. 

50.  Respondents further argue that the adverse effects of the project on the Barrel 

Springs TCP and the resources of interests to the Tribe, like the subsistence 

resources there, would be addressed and resolved through NHPA consultation.  Id.  

 In regard to subsistence resources, the FEIS failed to account for the Tribe’s 

cultural perspective that the subsistence resources were intimately interconnected 

with specific historic properties and archeological sites within the Barrel Springs 

TCP.  FBIC RE 621-23, 629, 631-37.  At these sites, the Tribe not only engages in 

subsistence hunting of wildlife and gathering wild plant food sources, but also 

engages in ceremony to prepare for such subsistence activities.  FBIC RE 629, 632; 

FBIC AD 106 ¶ 6.  Unlike wild harvesting by recreationalists, the Tribe cannot 

simply shift its subsistence activities to a new area because the activities are 

ancestrally tied to ceremonies that are tied to the specific sites where they are 

performed.  FBIC AD 87 ¶ 9, 106 ¶ 4.  The FEIS wholly failed to account for this 

connection between PLACE and the activities that occur there, and therefore the 

FEIS does not adequately consider the impact of the project on “wild harvesting” 

by the Tribe as required by NEPA.  FBIC RE 259.   
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Nor does the FEIS consider whether the alternative routes would have such 

an impact on the Tribe’s, or other tribe’s, subsistence activities.  See e.g., FBIC RE 

204 (the proposed route contains Northern Paiute traditional foods and medicines, 

while it was unknown to Respondents whether similar resources are located along 

the Sheldon alternative), 212 (the Black Rock alternative does not analyze the 

presence of tribal subsistence resources), and 218-19 (the Jungo-Tuscarora 

alternative does not analyze the presence of tribal subsistence resources).  

Nonetheless, the FEIS concluded, in the absence of reasonable analysis, that the 

loss of subsistence resources to the Tribe would be minimal.  FBIC RE 265-67, 

271-74.   

Respondents contend that the conclusion in the FEIS that the impact on 

subsistence resources would be minimal is supported by the requirement that the 

pipeline ROW would be restored by the planting of appropriate seed mixes.  Ans. 

Br. 54 citing SER 291-96.  Yet, BLM recognized in its own comments on the EIS 

that the likelihood that revegetation efforts in the Great Basin desert would be 

successful is so remote that the vegetation lost to the pipeline construction should 

be considered permanent.  CBD ER 995. 

 Moreover, the FEIS absolutely failed to consider the socio-economic impact 

of the project on the Tribe due to the loss of subsistence resources.  The FEIS 

acknowledged that the Tribe was reliant upon wild harvesting (FBIC RE 260, 288), 
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that the Tribe inhabited a rural area with the highest minority population density in 

the vicinity of the project (FBIC RE 288), and that the Tribe had a high 

unemployment rate (FBIC RE 284); yet, the FEIS offered a conclusion, again in 

the absence of analysis (FBIC RE 260 (the impact on wild harvesting was going to 

be discussed with the Tribe after the project was approved)), that the impact would 

be minimal on the Tribe. FBIC RE 289 (“[W]e do not believe the [project] would 

concentrate an inequitable environmental burden on any minority or low-income 

communities or Native American programs.”). 

D. The Deficient FEIS Failed to Analyze the Impact of the Project on 
the Tribe’s Cultural Properties. 

Cultural properties in the path of the proposed route were not properly 

evaluated under either NEPA or the NHPA when BLM adopted the deficient FEIS.  

FBIC RE 290, 583-84.  Respondents contend that this claim was not explained.  

Ans. Br. 54.  To the contrary, the historic properties in Big Valley form a 

landscape scale TCP similar to the Barrel Springs TCP.  FBIC RE 583-85.  BLM 

identified the Barrel Springs TCP as “eligible for listing on the NRHP;” but studies 

and surveys of the specific sites within the Barrel Springs TCP were incomplete at 

the time the FEIS was released.  FBIC RE 56, 290.   

Respondents and Ruby also argue that the Tribe waived the argument 

concerning the Big Valley TCP by not raising it in comments on the EIS or in the 
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NHPA process.  Ans. Br. 54; Ruby Br. 32.  However, the Tribe specifically 

requested by letter to the BLM on September 25, 2009, that:  

In the southeastern portion of Oregon, the projected route of Ruby 
Pipeline will cross our aboriginal lands which are still used for 
hunting and gathering. We are concerned about the possible loss of 
cultural, and environmental, resources caused by the construction 
and management of the pipeline.  We would like to have this area 
evaluated, documented, and treated as traditional cultural 
properties of the [Tribe].  

FBIC RE 349.4  This request to have the Big Valley area evaluated as a TCP, 

which was sent within a month of the time that the Tribe’s letters requesting that 

Barrel Springs be designated a TCP, was ignored.  FBIC RE 357-59.5  Perhaps the 

request for the TCP study was ignored because BLM did not view TCP studies as 

its responsibility.  FBIC RE 354 (“I am not sure where EPG is getting that BLM is 

in any way responsible for Section 106 on a proponents project when TCP requests 

                                            
4 The Tribe also identified Big Valley as an area of significance in the ethnographic 
study by Dr. Douglas Deur.  The area was professed to have great significance as a 
subsistence area, the location of archeological sites including hunting blinds, rock 
stack features, lithics processing sites, and rock art sites and other sacred sites “a 
lot of sites all along Big Valley.”  The area, especially the rimrock area is still 
“visited regularly by tribal members.”  According to the study, tribal members 
requested that Big Valley be avoided entirely “due to likely project impacts on 
these archeological sites.”  FBIC RE 583-85.  Tribal members were likewise 
concerned about lasting visible scars on the landscape from the pipeline 
construction in this area.  FBIC RE 625. 
5 Respondents’ argument in a footnote that the Big Valley area is almost entirely 
held by a private landowner is immaterial.  Ans. Br. 54 n.16.  The federal 
authorizations trigger the application of the NHPA to the project.  16 U.S.C. § 
470f.  At most the private ownership may impact a nomination of the property to 
the NRHP.  16 U.S.C. § 470a.  However, it does not excuse the failure to evaluate 
the area as a TCP.   
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are being made . . . and frankly am a bit offended they may even imply its our 

responsibility”).   

 Contrary to the assertion of Ruby, the failure to consult with the Tribe over 

the Big Valley TCP did result in harm to the Tribe because it was adversely 

affected without the proper identification, evaluation and consultation necessary to 

identify the adverse effects and appropriate mitigation including avoidance.  

Accordingly, the Tribe does not “admit” that the eligibility of the Big Valley TCP 

“has not been evaluated;” rather, the Tribe asserts that it has not been evaluated in 

spite of the Tribe’s request and the discussion of the Big Valley area in the Tribe’s 

ethnographic study. 

 The cases cited by Ruby are inapplicable here.  This Court’s Morongo 

decision does not provide that the Tribe’s right to be consulted under the NHPA is 

triggered only after a tribe identifies a historic property.  Rather, Morongo holds 

that when the agency and the SHPO determine that an undertaking will not have an 

adverse effect on historic properties, then the right to consultation is not triggered.  

Morongo Band of Mission Indians v. FAA, 161 F.3d 569, 582 (9th Cir. 1998).  

Likewise, Apache Survival Coalition is distinguishable.  In that case, the tribes had 

not raised the existence of sites in the NEPA and NHPA processes.  Apache 

Survival Coal. v. U.S., 21 F.3d 895, 912 (9th Cir. 1994).  Here, on the other hand, 
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the Tribe requested early in the process that the Big Valley area be evaluated as a 

TCP. 

Ruby also argues that BLM gave serious consideration to alternatives that 

would have avoided the Barrel Springs TCP.  Ruby Br. 30.  In this regard, Ruby 

argues that the agencies could not choose the Sheldon alternative because FWS 

could not concur with a right of way through Sheldon.  Ruby Br. 30.  This 

argument ignores the fact that Sheldon was never an alternative that received 

serious consideration as a viable alternative by the agencies because of the lack of 

FWS concurrence.  FBIC RE 452-55 (BLM expressed concern that it was not 

appropriate to include the Sheldon alternative in the EIS because it could not be 

approved and was therefore not a reasonable alternative).  In addition, as Ruby 

admits, Sheldon was not the only alternative route that would have avoided the 

Barrel Springs TCP.  Ruby Br. 16 n.11 (listing the alternative routes). 

Respondents and Ruby argue that the Western Route variation would have 

caused less disturbance within the Barrel Springs TCP.6  Ans. Br. 80; Ruby Br. 31.  

This claim is, however, belied by BLM’s reason for rejecting the Western Route 

variation, which was that it would have caused new disturbance in a pristine 

portion of the TCP and increased visual impacts across Twelvemile Creek at the 

                                            
6 A route variation is not the same as an alternative route.  Route variations differ 
in that they are typically shorter in length and do not deviate far from the proposed 
route.  CBD ER 611. 
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northern boundary of the TCP.  CBD ER 160-61.  This claim is also belied by the 

Tribe’s own assessment of the variation, which was that it would have caused 

potentially more impacts to individual cultural sites in other areas of the TCP. 

CBD ER 160. 

Moreover, the consideration of the minor route variation is not co-equal with 

the consideration of route alternatives that would have avoided the entire TCP. 

This is especially so here because the analysis of the route alternatives did not 

allow for a comparison of tribal resource values, such as TCPs and subsistence 

resources.  CBD 592-95. 

Finally, Ruby argues that it went to great lengths to avoid “direct effects” to 

the rock stack features in the Barrel Springs TCP.  Ruby Br. 31.  This statement 

ignores two things: the significant direct impact to the landscape scale TCP, which 

is a NHRP eligible historic property, and the indirect impact to the rock stack 

features.  These impacts adversely affect the very place based associational 

qualities of the Barrel Springs TCP that qualify it as eligible for the National 

Register.  These are the very qualities that also render the area important to 

ceremony, subsistence, and a place where the youth are taught about their culture 

and cultural practices that are central to the cultural identity of the Fort Bidwell 

Tribe.  FBIC RE 622, 632.  That the rock stacks were narrowly avoided by the 

construction does not equate to the avoidance of the TCP that was possible if the 
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alternatives analysis had not been crabbed by consideration of Ruby’s private 

profit based analysis.  See e.g., FBIC RE 219 (additional length of alternative 

would interfere with pricing in Ruby’s binding precedent agreements). 

Although neither Respondents nor FERC evaluated the various resources 

within the Barrel Springs TCP or the Big Valley TCP consistent with NEPA or 

NHPA standards, BLM relied on the inadequate FERC FEIS to grant ROW for 

construction of the pipeline and, contrary to the contention of Respondents (Ans. 

Br. 55), made an irreversible and irretrievable commitment of resources to the 

project before conducting its environmental review. 

E.  BLM Violated its Own Native American Consultation Policies 
when it Adopted FERC’s Deficient FEIS. 

 
In response to the Tribe’s argument that BLM failed to follow its own 

policies, Respondents argue that it does not matter because the guidelines are not 

legally enforceable.  Ans. Br. 75.  The Tribe adopts the argument in the Summit 

Lake Tribe’s (“Warner Barlese”) reply in response to this argument.  As explained 

by Summit Lake BLM’s consultation policies in Section H-8120-1 of the BLM 

Manual Handbook are judicially enforceable.7 

                                            
7 In addition, whether the guidelines are enforceable or not the agency did not 
follow its own practices and did not provide a reasoned explanation for the failure 
to do so.  The failure to provide a reasoned explanation for departing from the 
BLM consultation guidelines is arbitrary and capricious and must be set aside.  See 
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III. BLM VIOLATED THE NATIONAL HISTORIC PRESERVATION 
ACT. 

 
A. BLM Failed to Provide the Meaningful Consultation Required by 

Section 106 of the NHPA. 
 

Respondents go to great lengths to recount the requirements of the NHPA 

regulations for the consideration of eligible historic properties under Section 106.  

Ans. Br. 60-61.  However, Respondents omitted the timing requirement of Section 

106, which requires that consultation be initiated no later than the identification 

stage (36 C.F.R. § 800.4(b)) and be completed “prior to the approval of the 

expenditure of any Federal funds on the undertaking or prior to the issuance of any 

license.”  36 C.F.R. § 800.1(c); see also, 16 U.S.C. § 470f.  This requirement 

means that the Section 106 process must be completed before any actions or 

planning impinge upon the agency official’s ability to fully consider a broad range 

of alternatives, including those suggested by Indian tribes, in order to avoid, 

minimize or mitigate the undertaking’s adverse effects on historic properties.  36 

C.F.R. § 800.1(c).   

Respondents and Ruby recognize that Indian tribes are to be included in the 

development and evaluation of “alternatives or modifications to the undertaking 

that could avoid, minimize, or mitigate the adverse effects on historic properties.” 

                                                                                                                                             
Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 436 U.S. 29, 57 
(1983). 
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Ans. Br. 60; Ruby Br. 23.  Respondents and Ruby also recognize that when 

consulting on historic properties of significance to tribes, the agency official: 

shall ensure that consultation in the section 106 process provides 
the Indian tribe . . . a reasonable opportunity to identify its 
concerns about historic properties, advise on the identification and 
evaluation of historic properties, including those of traditional 
religious and cultural importance, articulate its views on the 
undertakings effects on such properties, and participate in the 
resolution of adverse effects.  
 

Ans. Br. 61; Ruby Br. 23, both quoting 36 C.F.R. § 800.2(c)(2)(ii)(A).   

Respondents argue unpersuasively that the regulations do not provide clearly 

applicable terms by emphasizing the language in the regulations:  “a reasonable 

opportunity,” “should commence early,” and that the regulations do not mandate 

what means of communication may be used or how often agencies must reach out 

to tribes.  Ans. Br. 66-67.  The reasonable opportunity that Respondents were 

careful to emphasize is defined in subparts 36 C.F.R. § 800.2(c)(2)(ii)(B) and (C).  

Together these subparts provide that the consultation should be done in a manner 

that is:  (1) mindful of the unique legal relationship that exists between Indian 

tribes and the federal government that is “set forth in the Constitution of the United 

States, treaties, statutes, and court decisions;” (2) respectful of Tribal Sovereignty 

and the government-to-government relationship that exists between Indian tribes 

and the federal government (36 C.F.R. § 800.2(c)(2)(ii)(B)); and (3) mindful of 
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and “sensitive to the concerns and needs of the Indian tribe” (36 C.F.R. §  

800.2(c)(2)(ii)(C)).8 

Despite the extensive detail in the regulations, Respondents argue that the 

regulations do not require agencies to segregate the tribal consultation process 

from other public participation in evaluating a project.  An. Br. 66-67.  However, 

the specific guidance provided by the regulations also demonstrates that it is not 

“possible” to engage tribes with confidentiality concerns in public meetings and 

call it consultation.  The regulations require more.  See 36 C.F.R. § 800.2(c)(2)(ii); 

see also, 36 C.F.R. § 800.2(d)(1) (agency official must, where appropriate protect 

confidentiality concerns of affected parties).  Nonetheless, Respondents argue that 

there is no requirement that they meet with the Tribe on a government-to-

government basis in order to allow the Tribe to express its views about cultural 

resources in a setting that would allow for the confidential disclosure of sensitive 

                                            
8 After acknowledging that the NHPA regulations require that consultation with 
Indian tribes be on a government-to-government basis, Respondents provide a 
specious argument that this does not mean that tribes get to be signatory to an 
MOA.  Ans. Br. 61.  The Tribe did not argue that it needed to be signatory to any 
MOA.  In addition, the fact that tribes are not required signatories does not negate 
the requirement that the consultation be mindful of the government-to-government 
relationship or the culture of the tribe. See Quechan Tribe v. U.S. Dep’t of Interior, 
2010 U.S. Dist. LEXIS 132482, at *40 (S.D. Ca. Dec. 15, 2010) (“[G]overnment 
agencies are not free to glide over requirements imposed by Congressionally-
approved statutes and duly adopted regulations”).  
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cultural information.  Ans. Br. 67.  This position is contrary to the regulations and 

is without merit. 

1.  BLM admitted in the administrative record that it is 
independently responsible for implementing Section 106. 

 

When more than one agency is involved in project decision making, the 

agencies can appoint a lead agency responsible for the Section 106 compliance of 

all of the agencies.  Respondents argue that the FERC is the lead agency pursuant 

to the Natural Gas Act of 1938 (“NGA”).  15 U.S.C. § 717n(b)(1).  Ans. Br. 62.  

However, FERC provided in the FEIS that BLM remained responsible for its own 

Section 106 consultation.  FBIC RE 302.  Indeed, BLM sent a letter to the Tribe, 

during the pre-filing stage, providing that although FERC was the lead, BLM was 

still responsible for its own government-to-government consultation under Section 

106.  FBIC RE 438-49. 

2. Agency officials are responsible for consultation.  

Respondents argue that “nothing in the NHPA or its implementing 

regulations requires consultation to be conducted solely by a single individual.  

Ans. Br. 62.  The regulations do provide authority for the agency official to 

delegate certain enumerated tasks to others.  See 36 C.F.R. § 800.2(a).  However, 

the regulations also expressly provide:  

It is the statutory obligation of the Federal agency to fulfill the 
requirements of section 106 and to ensure that an agency official 
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with jurisdiction over an undertaking takes legal and financial 
responsibility for section 106 compliance in accordance with 
subpart B of this part.  The agency official has approval authority 
for the undertaking and can commit the Federal agency to take 
appropriate action for a specific undertaking as a result of section 
106 compliance. 

Id. (emphasis added). 

The regulations further provide that: 

[C]onsultation with an Indian tribe must recognize the 
government-to-government relationship between the federal 
government and Indian tribes.  The agency official shall consult 
with representatives designated or identified by the tribal 
government . . .” 

36 C.F.R. 800.2(c)(2)(ii)(C) (emphasis added).   

Respondents gloss over the plain language of the NHPA and the 

implementing regulations and argue that no federal official has to conduct all of the 

consultation personally.  Ans. Br. 63-64.  On the other hand, Ruby argues that 

FERC’s responsible official was either the FERC Director of the Office of Energy 

Projects or David Swearingen.  Ruby Br. 27, 28.  Nonetheless, Ruby argues that it 

is the agency and not any one official that is responsible for Section 106.  Ruby Br. 

28.  The statutory section cited in support of this argument, 16 U.S.C. § 

470a(d)(6)(B), and the regulatory subsection, 36 C.F.R. § 800.2(c)(2)(ii)(D), do not 

negate the other statutory and regulatory provisions providing:  that the 

responsibility for carrying out the provisions of Section 106 rests with the head of 

the agency (16 U.S.C. § 470f); that the responsibility of protecting historic 
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properties under the control of the agency rests with the head of the agency and 

coordination of the requirements rests with the agency’s preservation officer (16 

U.S.C. § 470h-2(a) & (c)); that each federal agency has the statutory obligation “to 

ensure that an agency official with jurisdiction over an undertaking takes legal and 

financial responsibility for Section 106 compliance” (36 C.F.R. § 800.2(a)); that 

“the agency official remains legally responsible for all required findings and 

determinations” (36 C.F.R. § 800.2(a)(3)); and that the agency official is 

responsible for consultation (36 C.F.R. § 800.2(a)(4)).  Indeed, the plain language 

of the pertinent regulatory provision provides that “Section 101(d)(6)(B) requires 

the agency official to consult with any Indian tribe . . . that attaches religious or 

cultural significance to historic properties that may be effected by the 

undertaking.”  36 C.F.R. § 800.2(c)(2)(ii) (emphasis added). 

In spite of the plain language requiring the agency official to consult with 

the Tribe, Ruby argues that the Tribe did not express any confusion about who to 

contact.  Ruby Br. 28.  However, the record is replete with requests from the Tribe 

for appropriate government-to-government consultation with FERC, BLM and the 

ACHP.  FBIC RE 158, 334, 349, 357, 358, 359, 360, 456.  Ruby also argues that 

no harm was done to the Tribe from the failure of the agencies to identify the 

individual responsible for consulting with the Tribe.  Ruby Br. 28-29.  
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However, the primary procedural mechanism available to Indian tribes 

through Section 106, for the protection of historic properties to which they attach 

cultural or religious significance, is consultation.  The regulations require that this 

consultation be conducted on a government-to-government basis and be done in a 

“sensitive manner that is respectful of tribal sovereignty.”  36 C.F.R. § 

800.2(c)(2)(ii)(B).  Had the appropriate agency officials been identified, then the 

Tribe’s request that the Big Valley TCP in southeastern Oregon be evaluated as a 

TCP may not have gone without a response from the agencies.  FBIC RE 349.  

Thus, Ruby’s assertion that any confusion caused by the manner in which the 

consultation was employed, including the failure to identify the agency official 

with whom to consult, is without merit. 

3.  Delegating consultation authority to Ruby was improper. 
 

The Tribe did not argue that Ruby’s contacts with the Tribe violated the NHPA.  

Ans. Br. 65; Ruby Br. 29.  Rather, the tribe argued that those contacts were not 

consultation as the FEIS suggests.  The FEIS section on consultation identifies a 

March 28, 2008 notice from FERC of pre-filing environmental review for the 

project and request for scoping comments as the initial tribal consultation outreach; 

several April 2008, FERC sponsored interagency meetings with multiple tribes 

invited; a September 26, 2008 FERC notice of intent to prepare an EIS; two 

meetings in October 2008, where FERC staff met with multiple tribes at once 
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including FBIC; and finally the mailing of the DEIS to tribes.  FBIC RE 301-02.  

This is the extent of the FERC efforts to conduct consultation with the Tribes.  

Similarly, the FEIS provides only one page of BLM efforts to consult with the 

tribes.  FBIC RE 302-03.  On the other hand, the FEIS relies heavily on the Ruby 

coordination efforts and provides 4 pages of such efforts with tribes.  FBIC RE 

303-06.  However, those coordination efforts cannot be considered consultation for 

purposes of Section 106.  See Quechan Tribe, 2010 U.S. Dist. LEXIS 132482, at 

*38 (meetings between the tribe and contracted investigators “are obviously 

helpful and necessary part of the process” but “they don’t amount to the type of 

“government-to-government” consultation contemplated by the regulations”).  

B. Phased Identification of Historic Properties Was Improper.  
 

Respondents argue that because the project consisted of large land areas and 

the agencies had an MOA that specifically provided for the phased approach to 

Section 106 it was appropriate.  Ans. Br. 81.  Respondents argue further that the 

execution of the MOAs are the culmination of the Section 106 process and 

evidence the agencies’ compliance with section 106 and the regulations.  Ans. Br. 

82; citing 36 C.F.R. § 800.6(c).  However, the regulation provides that the 

execution and implementation of the MOAs, and not the mere execution, 

“evidences the agency official’s compliance with section 106” and the regulations.  

36 C.F.R. § 800.6(c); See Quechan 2010 U.S. Dist. LEXIS 132482, at **13-14.   
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BLM’s ROW was approved before the MOAs were signed and construction 

was allowed to proceed in multiple spreads at once immediately following the 

mere execution of the MOAs.  This practice of allowing construction on multiple 

spreads to proceed at once has eliminated the “broad range of alternatives” to 

“avoid, minimize, or mitigate the undertaking’s adverse effects on historic 

properties.”  36 C.F.R. § 800.1(c).  This was a violation of the provision allowing 

for a phased approach because when phased identification and evaluation is used: 

[t]he process should establish the likely presence of historic 
properties within the area of potential effects for each alternative or 
inaccessible area through background research, consultation and an 
appropriate level of field investigation, taking into account the 
number of alternatives under consideration, the magnitude of the 
undertaking and its likely effects . . . As specific aspects or 
locations of an alternative are refined . . . the agency official shall 
proceed with the identification and evaluation of historic properties 
. . . 

36 C.F.R. § 800.4(b)(2). 

 With the construction proceeding in so many spreads at once, the ongoing 

consultation that BLM argues complies with the NHPA is not able to provide for 

the full range of mitigation alternatives for historic properties.  Ans. Br. 80.  For 

instance, when the Tribe was notified of a request to consult over sites in Big 

Valley, the Tribe was told that the BLM would consider only minor route 

variations to avoid some sites but that other sites would be impacted.  See Exs., pp. 
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28-33, Tribe’s Mot. for Stay, No. 10-72768, Oct. 22, 2010.  Thus, a statement in 

the ROD that BLM will continue to consult does not mean BLM is doing so.   

IV. THE FWS AND ACOE FAILED TO CONSULT WITH THE TRIBE 
AS REQUIRED BY THE NHPA.   

 
Respondents do not dispute that the administrative record provides no 

evidence that anyone from either the FWS or the ACOE contacted the Tribe to 

consult with them about the identification of or assessment of effects on historic 

properties of importance to the Tribe.  Instead, Respondents argue that FERC was 

the lead agency for purposes of the NHPA.  Ans. Br. 84.   

However, FWS and ACOE failed to identify a lead agency and FERC failed 

to identify an agency official by name and contact information to fulfill their 

collective responsibilities under Section 106 of the NHPA.  FBIC RE 5-20; RE 1-

4.  Thus, FWS and ACOE remain independently liable for compliance with 

Section 106.   

V.  BLM VIOLATED THE FEDERAL LAND POLICY MANAGEMENT 
ACT. 

The Tribe’s assertion that BLM failed to manage the lands in a manner that 

would prevent unneccesary and undue degradation was not incorrect.  Ans. Br. 

125; Ruby Br. 57.  BLM’s assertion that it is not required to choose between 

alternatives that would prevent harm to resources is outrageous.  No doubt the task 

of balancing land management for multiple uses is difficult, as the Supreme Court 
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has recognized.  Norton v. S. Utah Wilderness Alliance, 542 U.S. 55, 58 (2004).  

However, the BLM is tasked with accomplishing that difficult task while 

simultaneously complying with applicable laws.   

The Tribe did not argue, as Ruby contends, that the final determination of 

whether the BLM violated the FLPMA turns on the impact to only one resource.  

Ruby Br. 57.  Rather, the Tribe argued that other major route alternatives, such as 

the Jungo-Tuscarora, which on the whole would have prevented undue degradation 

of for instance historic properties like the Barrel Springs TCP and sage brush 

habitat, were eliminated without proper study.  The more detailed analysis would 

no doubt have lent itself to the “enormously complicated task of striking a balance 

among the competing uses to which land can be put.”  Norton, 452 U.S. at 58.  

BLM violated the FLPMA by allowing unnecessary and undue degradation of 

lands without conducting the analysis necessary to a “weighted consideration of 

the other resource values present.”  Ruby Br. 58.  CBD ER 885; FBIC RE 435 (“It 

appears that only Ruby’s proposed route in Nevada is being studied to any 

detail.”); CBD ER1013 (“The BLM is seeking a full and equal analysis of the 

alternative routes to the applicant’s proposed route . . .”). 

In addition Respondents’ argument that the area will be restored through re-

vegetation is specious and belied by the record.  Ans. Br. 125.  In its comments on 

the DEIS, BLM provided: 
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[F]or all intents and purposes, in the desert environments of the 
Great Basin many impacts would have to be considered permanent 
given the length of time experience has shown it takes to restore 
the vegetation and soils to preconstruction conditions.  Impacts to 
visual resource . . . wildlife habitat, and soil conditions would be so 
long term they should be classified as permanent.  Should this 
project be approved, the change in land use will be, for all intents 
and purposes, permanent and virtually irretrievable. 

CBD ER995. 

Because BLM has not complied with NEPA and the NHPA its actions must 

be enjoined under FLPMA. 

CONCLUSION 

 The Fort Bidwell Tribe respectfully requests that the Court set aside the 

BLM ROD, the FWS ROD, and the ACOE NWP for the Ruby Pipeline Project 

because those agency actions are arbitrary and capricious. 

 

Respectfully submitted, 

Luebben Johnson & Barnhouse LLP   

By:  /s Samuel D. Hough 
Randolph H. Barnhouse 
Samuel D. Hough 
7424 4th Street NW 
Los Ranchos de Albuquerque, NM 
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Telephone:  (505) 842-6123 
Facsimile:    (505) 842-6124 
Attorneys for Petitioner Fort Bidwell 
Indian Community 
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