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Fort Bidwell Tribe Fort Bidwell Indian Community 
NEPA  National Environmental Policy Act 
NGA    Natural Gas Act 
NHPA  National Historic Preservation Act 
NWP  Nationwide General Permit 
Refuge  Sheldon National Wildlife Refuge 
ROD  Record of Decision 
Ruby    Ruby Pipeline, L.L.C. 
SHPO  State Historic Preservation Officer 
TCP  Traditional Cultural Property 
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STATEMENT OF JURISDICTION 

The petitioners in these consolidated petitions for review1 challenge 

certain Federal authorizations for a natural gas pipeline to be built in 

Wyoming, Utah, Nevada, and Oregon by Respondent-Intervenor Ruby 

Pipeline, L.L.C. (“Ruby”).  The Natural Gas Act (“NGA”) gives the court of 

appeals for the circuit where a natural gas facility will be located “original 

and exclusive jurisdiction” to review any order by federal agencies other 

                                            
1 The petitioners are the Coalition of Local Governments (“Coalition”); the 
Center for Biological Diversity (“CBD”); Warner Barlese, Chairman of the 
Summit Lake Paiute Tribe (“Barlese”); the Fort Bidwell Indian Community 
(“Fort Bidwell Tribe”); and the Defenders of Wildlife, Sierra Club, and 
Great Basin Resource Watch (collectively, “Defenders”).  CBD and 
Defenders filed a joint brief and will be referred to collectively as “CBD.”  
Petitioner Barlese’s brief purports to be on behalf of the Summit Lake 
Paiute Tribe.  However, the petitioner is Warner Barlese, not the Tribe 
itself.  Barlese filed the petition pro se.  SER 19-24.  Because non-natural 
persons (such as a tribe) cannot appear pro se, this Court properly docketed 
Barlese’s pro se petition as filed on behalf of Barlese, not the Summit Lake 
Paiute Tribe.  See Rowland v. California Men’s Colony, 506 U.S. 194, 201-
03 (1993) (“It has been the law for the better part of two centuries, for 
example, that a corporation may appear in the federal courts only through 
licensed counsel. . . . As the courts have recognized, the rationale for that 
rule applies equally to all artificial entities”) (citations omitted); In re: 
America West Airlines, 40 F.3d 1058, 1059 (9th Cir. 1994) (“Corporations 
and other unincorporated associations must appear in court through an 
attorney.”).  Although Barlese described the Tribe as a petitioner in his 
petition, he had no legal ability to do so.  Barlese later obtained counsel, but 
that counsel has not moved this Court to amend the petition or this case’s 
caption to name the Tribe as a petitioner.  Thus, the Summit Lake Paiute 
Tribe is not currently a party to these consolidated cases and this brief 
refers to the petitioner in 9th Cir. No. 10-72762 as “Barlese.” 
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than the Federal Energy Regulatory Commission (“FERC”) to “issue, 

condition, or deny any permit . . . or approval” required for such facility.  

15 U.S.C. § 717r(d)(1).  Jurisdiction is proper in this Court because the 

pipeline will be located in part in Nevada and Oregon.  The petitioners filed 

their petitions for review between July 30, 2010, and September 10, 2010.  

See SER 1-312  The petitions were filed within 60 days of the agency actions 

they seek review of and are therefore timely.  See 15 U.S.C. § 717r(b). 

As explained infra at 19-23, the Coalition does not have standing.  

Accordingly, this Court lacks jurisdiction over the Coalition’s petition. 

ISSUES PRESENTED 

1. Whether the Coalition has standing. 

2. Whether the analysis of alternatives and discussion of impacts in the 

Environmental Impact Statement (“EIS”) for the project complies 

with the National Environmental Policy Act (“NEPA”), 42 U.S.C. 

§§ 4321-4347. 

                                            
2 Citations to the government’s Supplemental Excerpts of Record are 
denoted SER [page].  Citations to the Coalition’s Excerpts of Record are 
denoted CLG ER [page].  Citations to CBD and Defenders’ joint Excerpts of 
Record are denoted CBD ER [page].  Citations to Petitioner Barlese’s 
Excerpts of Record are denoted Barlese ER [page].  Citations to the Fort 
Bidwell Tribe’s Excerpts of Record are denoted FBIC ER [page]. 
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3. Whether the federal agencies’ consultation with Indian tribes about 

the effects of the project on cultural resources complied with the 

National Historic Preservation Act (“NHPA”), 16 U.S.C. §§ 470-470a-

2. 

4. Whether the Biological Opinion (“BiOp”) of the Fish and Wildlife 

Service (“the Service”) complies with the Endangered Species Act, 

(“ESA”), 16 U.S.C. §§ 1531-1599, and whether the action agencies 

were arbitrary or capricious for relying on the BiOp. 

5. Whether the Army Corps of Engineers (“Corps”) complied with the 

Clean Water Act (“CWA”), 33 U.S.C. §§ 1251-1387, in authorizing the 

project under Nationwide Permit Number 12. 

6. Whether the Bureau of Land Management (“BLM”) complied with the 

Federal Land Policy and Management Act’s (“FLPMA”), 43 U.S.C. 

§§ 1701-1787, requirement that the agency avoid unnecessary or 

undue degradation of public lands. 

STATEMENT OF THE CASE 

All the petitioners challenge a BLM decision to grant rights-of-way 

and temporary use permits over Federal lands for the pipeline project.  

Some of the petitioners challenge the Service’s BiOp and the action 

agencies’ reliance on it.  Some of the petitioners also challenge the 
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determination of the Corps that Ruby’s proposed activities in waters of the 

United States meet the description for authorization under Nationwide 

Permit Number 12 for utility line activities.  The Fort Bidwell Tribe 

challenges a land exchange and issuance of permits for road use by the 

Sheldon National Wildlife Refuge (“Refuge”).  The petitioners contend that 

these agency actions violate NEPA, the NHPA, the ESA, the CWA, and 

FLPMA. 

STATEMENT OF THE FACTS 

A. FERC’s certification process 

Under the NGA, utility companies may not construct facilities for the 

transport of natural gas without a “certificate of public convenience and 

necessity” from FERC.  15 U.S.C. § 717f(c)(1)(A).  Applicants seeking 

certification from FERC must comply with extensive application 

requirements, including public notice and comment and environmental 

and historic properties review proceedings.  See generally 18 C.F.R. 

§§ 157.1-157.22.  Builders of interstate natural gas pipelines may also 

choose to use FERC’s pre-filing process, designed to allow a prospective 

applicant to engage FERC staff, federal and state agencies, tribes, and the 

public in identifying potential issues and developing additional information 

before the prospective applicant submits an application to FERC.  See 18 
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C.F.R. § 157.21(b).  The NGA provides that FERC “shall act as the lead 

agency for the purposes of coordinating all applicable Federal 

authorizations and for the purposes of complying with the National 

Environmental Policy Act.”  15 U.S.C. § 717n(b)(1); see also 40 C.F.R. 

§§ 1501.5 & 1501.6. 

Ruby plans to construct and operate a 42-inch diameter pipeline and 

related facilities to transport natural gas from Rocky Mountain production 

areas to western markets.  The pipeline will cover approximately 675 miles, 

running westward from a hub in western Wyoming, through northern Utah 

and Nevada, to an interconnection with existing facilities near Malin, 

Oregon.  FBIC ER 163-64.  Ruby chose to go through FERC’s optional pre-

filing process, initiating that process on January 28, 2008.  See FBIC 

ER 168-70, see also Barlese ER 332.  Ruby filed its formal application with 

FERC on January 27, 2009.  See FBIC ER 162.  On April 5, 2010, following 

the requisite public notice and comment and environmental and historic 

properties review proceedings, FERC granted a certificate of public 

convenience and necessity for the Ruby Pipeline.  CLG ER 42. 

B. The Environmental Impact Statement 

Under NEPA, any federal agency proposing to authorize a major 

action that may “significantly affect[] the quality of the human 
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environment” must first prepare an environmental impact statement 

(“EIS”) evaluating the impacts of the proposed action and alternatives.  42 

U.S.C. § 4332(2)(C); 40 C.F.R. § 1501.4.  NEPA imposes procedural, not 

substantive, requirements.  So long as “the adverse environmental effects of 

the proposed action are adequately identified and evaluated, the agency is 

not constrained by NEPA from deciding that other values outweigh the 

environmental costs.”  Robertson v. Methow Valley Citizens Council, 490 

U.S. 332, 350 (1989). 

As provided in the NGA, FERC took the lead in preparing a project 

EIS, with the Federal respondents participating as “cooperating” agencies.  

See 15 U.S.C. § 717n(b)(1); see also 40 C.F.R. §§ 1501.5 & 1501.6.  FERC 

issued a draft EIS for public review in June 2009 and a final EIS in January 

2010.  FBIC ER 170.  The EIS analyzes 40 project alternatives and 

examines, among other things, the impacts to resources such as wildlife 

habitat, waterbodies, and cultural resources of importance to Indian tribes.  

E.g., CBD ER 558-611, FBIC ER 264-74, 289-315, SER 240-66, 268-90, 

303-08.  FERC recommended, and Ruby adopted, three of the proposed 

alternative routes for segments of the pipeline and 15 of the 16 more minor 

route variations analyzed in the EIS.  CBD ER 567-68, SER 241. 
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C. Compliance with the National Historic Preservation 
Act 

The NHPA, like NEPA, does not forbid impacts to historic resources, 

but creates obligations “that are chiefly procedural in nature; both 

[statutes] have the goal of generating information about the impact of 

federal actions on the environment; and both require that the relevant 

federal agency carefully consider the information produced.”  San Carlos 

Apache Tribe v. United States, 417 F.3d 1091, 1097 (9th Cir. 2005).  The 

NHPA requires federal agencies to “take into account” the effect of their 

decisions on sites and structures eligible for inclusion in the National 

Register of Historic Places.  16 U.S.C. § 470f; see also United States v. 0.95 

Acres of Land, 994 F.2d 696, 698 (9th Cir. 1993).  The Advisory Council on 

Historic Preservation’s (“ACHP”) 3 section 106 regulations govern how 

federal agencies comply with the NHPA’s procedural requirements, 

including how the agencies must conduct the consultations relevant to 

these petitions.  See 36 C.F.R. Part 800. 

Both FERC and BLM consulted under the NHPA about the effects of 

the pipeline on historic properties listed or eligible for listing on the 

National Register.  See FBIC ER 298-303.  Those consultations included 

                                            
3 The ACHP is an independent federal agency.  16 U.S.C. § 470i.  Its duties 
are prescribed in the NHPA.  16 U.S.C. § 470j. 
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the Fort Bidwell and Summit Lake Paiute Tribes, along with 38 other tribes.  

E.g., FBIC ER 4-242-306.  Due to a “history of looting and the intensely 

private nature of Tribal members,” the Summit Lake Paiute Tribe refused to 

provide the federal agencies with any specific information about the nature 

or location of resources of concern to it until after FERC issued the final 

EIS.  SER 209-10, 217; see also SER 144, 151, 195, 206, 392, FBIC ER 295.  

FERC and BLM concluded the NHPA consultation process by executing 

Memorandums of Agreement with each of the four State Historic 

Preservation Officers (“SHPOs”) and the ACHP which govern how the 

historic properties that might be impacted by the pipeline will be treated.  

See SER 521-56 (MOAs for Oregon and Nevada); 36 C.F.R. § 800.6(c). 

D. BLM’s approval of rights-of way 

Approximately 368 miles of the Ruby pipeline will cross federal lands 

administered by various federal land-management agencies.  FBIC ER 28-

29.  To access such lands for pipeline construction and operation, Ruby 

needs (in addition to FERC approval) temporary use permits and rights-of-

way from federal land managers.  FBIC ER 28.  Acting for the Secretary of 

the Interior, BLM has authority, in consultation with affected agencies, to 

grant such authorizations for all federal lands involved in a single NGA 

project.  Id.; 30 U.S.C. § 185. 
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On July 12, 2010, BLM issued its Record of Decision (“ROD”) 

announcing the decision to grant requisite rights-of-way and temporary use 

permits for the Ruby pipeline project.  The Fish and Wildlife Service, 

United States Forest Service, and Bureau of Reclamation concurred in the 

decision.4  SER 501-11.  The ROD references the analysis in the project EIS, 

(FBIC ER 29-31, 42-50, 55-60), and places numerous conditions on the 

land-use approvals.  These conditions include requirements that Ruby 

cannot conduct any surface disturbing activities without a written Notice to 

Proceed from BLM and that Ruby must comply with all the terms of the 

MOAs, the Service’s BiOp, and several conservation plans.  FBIC ER 33. 

E. Compliance with the Endangered Species Act 

The ESA requires “[e]ach Federal agency [to] insure that any action 

authorized, funded, or carried out by such agency . . . is not likely to 

jeopardize the continued existence of any endangered species or threatened 

species or result in the destruction or adverse modification of [critical] 

habitat of such species.”  16 U.S.C. § 1536(a)(2); see also id. § 1532(6), (20) 

(defining “endangered species” and “threatened species”).  To jeopardize is 

                                            
4 As part of its concurrence for the project, the Fish and Wildlife Service 
issued a special use permit for the use of roads within the Sheldon National 
Wildlife Refuge, which the Service determined to be compatible with 
Refuge purposes.  FBIC ER 5. 
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to engage in an action that “reasonably would be expected, directly or 

indirectly, to reduce appreciably the likelihood of both the survival and 

recovery of a listed species . . . .”  50 C.F.R. § 402.02; see also id. (defining 

adverse modification of critical habitat).  Whenever a proposed federal 

action “may affect” a listed species in either manner, the “action agency” (in 

this case, FERC was the lead action agency), must consult with the 

appropriate expert wildlife agency (here, the Service).  Id. § 402.14(a). 

If either agency determines that the proposed action is likely to affect 

a listed species adversely, “formal” consultation begins, id. § 402.14, 

culminating in the issuance of a biological opinion setting forth the expert 

agency’s determination of how the proposed action will affect the listed 

species, 16 U.S.C. § 1536(b)(3), including whether it is likely to cause 

jeopardy or adverse habitat modification, 50 C.F.R. § 402.14(h)(3). 

If the biological opinion concludes that the proposed action is not 

likely to jeopardize the species, but will result in the incidental “take” of 

individual members of the species, the Service must provide an “incidental 

take statement” that prescribes terms to minimize the impact of the 

incidental take. See 16 U.S.C. § 1536(b)(4).  Any take of listed species by the 

action agency that complies with those terms and conditions is exempt 
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from the liability otherwise imposed by Section 9 of the ESA.  Id. 

§ 1536(o)(2); see also Bennett v. Spear, 520 U.S. 154, 170 (1997). 

FERC and the Service engaged in formal consultation under the ESA 

about the effects of the project on listed species, and the Service issued its 

BiOp on June 8, 2010.  Barlese ER 145.  With respect to the listed fish 

species of concern to the petitioners here, fish along the pipeline route may 

be impacted because 5 of the 1,069 waterbody crossings are through habitat 

that is likely occupied and another 204 crossings are of waterbodies 

“connected to” occupied or critical habitat.  Barlese ER 8-20.  For all 

waterbodies containing listed species or connected to their habitat and 

containing water at the time of construction, Ruby will employ a dry-

crossing method, whereby the worksite is isolated by a temporary dam and 

the water is removed from and diverted around the worksite to reduce 

impacts to fish that may be in the area.  Barlese ER 22-23, see also id. 81-

98.  Fisheries biologists will relocate any fish that become trapped in work 

areas back to the main channel.  Barlese ER 24.  In addition, fish in the 

upper Colorado River System may be affected by planned withdrawals of 

surface water upstream of that system for hydrostatic testing and dust 

control.  Barlese ER  25.  However, the withdrawals are “minor” and the 
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effects would be “mute[d]” because the depletions will occur upstream of a 

major water storage project.  Barlese ER 100. 

The Service concluded that the project was not likely to jeopardize 

any species, or adversely modify or destroy any designated critical habitat.  

Barlese ER 108.  The Service concluded that incidental take of listed species 

may occur and issued an incidental take statement, proscribing terms and 

conditions by which the action must be carried out.  Barlese ER 109-117. 

F. The Corps’s authorization under Nationwide Permit 12 

The CWA prohibits the discharge of pollutants, including dredged or 

fill material, into waters of the United States unless authorized by a permit.  

33 U.S.C. § 1311(a).  Pursuant to CWA Section 404, the Corps regulates 

discharges of dredged and fill material into waters of the United States 

through individual or general permits, issued on a state, regional, or 

nationwide basis.  33 U.S.C. § 1344.  At issue here is a nationwide general 

permit (“NWP”), a type of general permit “designed to regulate with little, if 

any, delay or paperwork certain activities having minimal impacts.”  33 

C.F.R. § 330.1(b).  Specifically at issue is NWP 12 for utility line activities.  

Reissuance of Nationwide Permits, 72 Fed. Reg. 11,092, 11,182-83 (March 

12, 2007). 
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On July 30, 2010, following extensive discussions with Ruby and 

Ruby’s modification of parts of its initial proposal, the Corps authorized the 

project under NWP 12.  CBD ER 1-123, 296-302.  The Corps incorporated 

into the authorization letter all mitigation and restoration measures in 

Ruby’s finalized Plan of Development for the project.  CBD ER 2, 301. 

G. Petitions for Review 

BLM’s ROD, the Service’s BiOp, the Corps’s Nationwide Permit 

authorization, and the Refuge’s decision are being challenged in five 

petitions for review in this Court that are consolidated in the present action 

and are addressed in this response brief. 

On December 10, 2010, BLM issued a decision that reroutes 4.18 

miles of the pipeline north of the Summit Lake Paiute Tribe’s Reservation, 

among other actions.  On January 28, 2011, the Summit Lake Paiute Tribe 

and Warner Barlese petition for review of BLM’s December 10, 2010 

decision.  Summit Lake Paiute Tribe v. U.S. Bureau of Land Mgmt., 9th 

Cir. No. 11-70336.  That case has not been consolidated with the present 

petitions for purposes of briefing. 

The NGA provides that original jurisdiction over FERC orders is in 

the District of Columbia Circuit or the court of appeals for the circuit where 

the natural gas company “is located or has its principal place of business.”  
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15 U.S.C. § 717r(b).  Two petitions for review of FERC’s certificate are 

pending in the D.C. Circuit and have been consolidated with each other.  

Summit Lake Paiute Tribe v. FERC, D.C. Cir. No. 10-1389; Defenders of 

Wildlife v. FERC, D.C. Cir. No. 1407. 

SUMMARY OF ARGUMENT 

Each of the Federal agencies that issued authorizations for the Ruby 

pipeline project took their duties under NEPA, the NHPA, the ESA, the 

CWA, and FLPMA seriously, as evidenced by the thorough administrative 

records that support each agency decision.  The petitioners have filed four 

opening briefs that raise numerous challenges to the agencies’ decisions 

and this brief responds to each challenge in detail in the Argument section.  

In the end, though, none of the petitioners have attempted to do more than 

impermissibly flyspeck the decisions.  Their claims should be rejected. 

With respect to the Coalition’s claim that BLM should have 

supplemented the project EIS to analyze Ruby’s private agreement with a 

conservation organization, the Coalition lacks standing.  It has not shown 

that it has a sufficient geographic nexus with any grazing permit that may 

be relinquished as a result of the agreement and the Coalition’s purely 

economic purpose is not within NEPA’s zone of interests.  On the merits, 
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the claim must fail because the private agreement did not modify the 

federal action or its impacts. 

With respect to the NEPA claims of the other petitioners, the project 

EIS prepared by FERC in consultation with BLM and other Federal 

agencies adequately discusses the impacts of the pipeline, including 

cumulative impacts, impacts to cultural resources, and impacts from 

waterbody crossings.  The EIS also discusses a reasonable range of 

approximately 40 alternatives.  The project’s purpose and need (to provide 

transportation of natural gas from producers in the Rockies to consumer on 

the West Coast) is a permissible government purpose and did not unfairly 

limit the range of alternatives, as the EIS considers multiple alternative 

sources of energy and means of transporting natural gas.  Moreover, the 

EIS takes the requisite hard look at alternatives and project impacts, 

including cumulative impacts. 

The agencies also complied with their duties under the NHPA to 

consult with Indian tribes about the effects of the pipeline on properties 

listed or eligible for listing on the National Register of Historic Places.  

FERC, the statutorily designated lead agency for NHPA consultation on 

NGA projects, contacted the Fort Bidwell and Summit Lake Paiute Tribes 

repeatedly throughout the optional pre-filing and formal application 

Case: 10-72552   03/08/2011   Page: 31 of 147    ID: 7672945   DktEntry: 75-1



16 

 

processes.  BLM also conducted supplemental consultations with both 

Tribes.  The Tribes thus had ample opportunity to identify their concerns 

about historic properties and to participate in the resolution of adverse 

effects on those properties.  Neither FERC nor BLM delegated their 

responsibilities to conduct government-to-government consultation to 

Ruby or its contractors.  Finally, FERC’s and BLM’s phased approach to the 

identification of historic properties does not violate the NHPA because the 

regulations specifically permit a phased approach when alternatives involve 

large corridors of land, as was the case here.  Moreover, the regulations also 

allow agencies to defer final identification and evaluation of historic 

properties if specifically provided for in a memorandum of agreement with 

the SHPO and ACHP (if participating).  FERC, BLM, the SHPOs, and the 

ACHP executed such agreements here. 

The action agencies appropriately consulted with the Service about 

the impacts of the project on ESA listed species.  First, the Service correctly 

considered the impacts of Ruby’s Conservation Action Plan, which is not 

part of the agency action.  The Service considered the effects of the Plan as 

part of the cumulative effects analysis, in accordance with the ESA 

regulations.  Even if the Plan should have been considered as part of the 

action, the no-jeopardy outcome of the BiOp would be unchanged.  The 
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BiOp also gave adequate consideration to other factors, including 

groundwater depletions, take during dry-ditch construction, take of 

Lahontan cutthroat trout eggs and fry, and the impacts of blasting at some 

crossings. 

The Corps complied with the CWA in authorizing waterbody 

crossings under NWP 12 for utility line construction.  An individual permit 

was not required because the project complied with all of the NWP’s 

requirements, including that less than a half an acre of wetlands would be 

lost at each crossing, that Ruby would comply with all the general 

conditions for Nationwide Permits, and that individual and cumulative 

impacts would be minimized at each crossing. 

Finally, BLM did not violate FLPMA because, as required by the 

statute, BLM’s ROD does not allow unnecessary or undue degradation of 

public land.  BLM required appropriate efforts to minimize and mitigate 

impacts to resources on public land. 

STANDARD OF REVIEW 

This Court reviews each of the agency decisions challenged here 

under the narrow standard of the Administrative Procedure Act (“APA”), 

which allows agency action to be held unlawful only if it is “‘arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with 
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law.’”  Lands Council v. McNair, 537 F.3d 981, 987 (9th Cir. 2008) (en 

banc) (quoting 5 U.S.C. § 706(2)(A)).  Agency factual conclusions are 

reviewed for “substantial evidence,” a standard more deferential than the 

“clearly erroneous” standard for appellate review of trial court findings.  See 

Dickinson v. Zurko, 527 U.S. 150, 162, 164 (1999).  This Court must uphold 

the Service’s BiOp and incidental take statement so long as “there is a 

rational connection between the facts found and the choices made” by the 

Service, unless the Service “committed a clear error of judgment.”  Oregon 

Natural Res. Council v. Allen, 476 F.3d 1031, 1036 (9th Cir. 2007). 

ARGUMENT 

I. BLM complied with NEPA. 

A. The Coalition’s NEPA claim must fail. 

The Coalition’s sole argument is that BLM must supplement the EIS 

for the pipeline because Ruby allegedly signed an agreement with Western 

Watersheds Project, a conservation organization, to give Western 

Watersheds up to 15 million dollars to pay ranchers to relinquish their 

grazing permits in counties along and adjacent to the pipeline route.5  

                                            
5 The Coalition largely relies on documents that are not part of the 
administrative record to show that such an agreement exists.  CLG ER 195, 
198-202.  While these documents may be considered for the purposes of 
deciding whether BLM must supplement the EIS, they are not properly part 
of the “Excerpts of Record.”  Lowry v. Barnhart, 329 F.3d 1019, 1023-25 

(Cont.) 
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Br. 17-18, 24-41.  The Coalition lacks standing to assert its claim because it 

has not shown that injury to any concrete interest of the organization is 

sufficiently likely, or that its interests fall within NEPA’s zone of interests.  

On the merits, no supplemental EIS is required because Ruby’s private 

agreement to give money to Western Watersheds is not a change to the 

federal action or significant new information regarding the environmental 

effects of the pipeline project. 

1. The Coalition lacks standing. 

To have standing to seek injunctive relief, the Coalition must show, 

among other things that it “is under threat of suffering ‘injury in fact’ that is 

concrete and particularized; the threat must be actual and imminent, not 

conjectural or hypothetical.”  Summers v. Earth Island Inst., 555 U.S. __, 

129 S. Ct. 1142, 1149 (2009).  If a party alleges a procedural injury, like the 

Coalition here, it must still show that it has a sufficiently concrete interest 

affected by the deprivation of the procedural right.  Id. at 1151.  To have a 

sufficiently concrete interest, there must be a “geographic nexus between 

the individual asserting the claim and the location suffering an 

                                                                                                                                             
(9th Cir. 2003); see also CLG ER 105-75, 178-80, 196-97, 262-68, 272-301 
(documents on other topics that are not part of BLM’s administrative 
record).  While the Coalition notes that Ruby reached a similar agreement 
to pay the Oregon Natural Desert Association 5 million dollars, it does not 
contend that this agreement requires supplementation of the EIS. 
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environmental impact.”  Ashley Creek Phosphate Co. v. Norton, 420 F.3d 

934, 938 (9th Cir. 2005) (internal quotation marks omitted).  “[T]he 

requirement of injury in fact is a hard floor of Article III jurisdiction,” even 

when a procedural right provided by Congress is at issue.  Summers, 129 

S.Ct. at 1151.   

Here, the Coalition fails to allege that any concrete, imminent harm 

will come to its interests.  Its declaration asserts that various harms will 

result if ranchers relinquish their grazing permits.  CLG ER 110-16.  

However, it does not identify any permits that will be relinquished 

pursuant to Ruby’s agreement with Western Watersheds, let alone permits 

with a sufficient geographic nexus to the Coalition’s members.  The 

declaration says only that Western Watersheds will focus its efforts on 

ranchers in the counties through which the pipeline passes to try to 

convince them to relinquish their permits and that one of the Coalition’s 

members, Lincoln County, Wyoming, is along the pipeline route.  CLG 

ER 110.  However, the Coalition does not represent local governments along 

the entire length of the pipeline, and only 20.5 miles of the nearly 700-mile 

pipeline pass through Lincoln County.  CLG ER 106-07.  Even if the Court 

were to assume that Western Watersheds is likely to persuade some 

ranchers to relinquish grazing permits, the Coalition has not shown that 
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those permits will have a sufficient geographic nexus with its members.  See 

Ashley Creek, 420 F.3d at 938.  A “statistical probability” or “realistic 

threat” of injury is not sufficient to establish standing.  Summers, 129 S.Ct. 

at 1151-52. 

The Coalition has not shown that injury to it is certainly impending 

and has asserted only a “conjectural” or “hypothetical” injury.  See id. at 

1149.  While “imminence is concededly a somewhat elastic concept, it 

cannot be stretched beyond its purpose, which is to ensure that the alleged 

injury is not too speculative for Article III purposes – that the injury is 

certainly impending.”  Defenders, 504 U.S. at 564 n.2 (internal quotation 

marks omitted).  Allowing the Coalition to proceed on the basis of a 

possibility that a rancher will choose to relinquish a grazing permit in the 

area of its members and the possibility that the forage covered by that 

permit will not be allocated to another rancher would impermissibly 

transform standing into “an ingenious academic exercise in the 

conceivable.”  Id. at 566 (internal quotation marks omitted). 

The Coalition also lacks prudential standing.  To have prudential 

standing, a petitioner must assert an interest “within the zone of interests 

to be protected or regulated” by the statute under which it asserts it claim.  

Ranchers Cattlemen Action Legal Fund United Stockgrowers of America 
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v. USDA, 415 F.3d 1078, 1103 (9th Cir. 2005) (“R-CALF”) (internal 

quotation marks omitted).  To assert a NEPA claim, a petitioner “must 

allege injury to the environment; economic injury will not suffice.”  Id.  

While the Coalition’s declaration and brief assert that one of the Coalition’s 

members, Lincoln County, Wyoming, will suffer environmental injury (CLG 

ER 110-16, Br. 43-54), this Court does not need to decide whether Lincoln 

County will suffer a cognizable injury because the petitioner here is the 

Coalition and the declaration establishes that the Coalition’s interest is 

purely economic. 

For an organization to have standing to bring suit on behalf of its 

members, it must show that (1) “its members would otherwise have 

standing to sue in their own right,” (2) “the interests at stake are germane 

to the organization’s purpose,” and (3) “neither the claim asserted nor the 

relief requested requires the participation of individual members in the 

lawsuit.”  Friends of the Earth, Inc. v. Laidlaw Envtl. Serv. (TOC), Inc., 528 

U.S. 167, 181 (2000) (emphasis added).  The Coalition’s declaration says the 

Coalition’s purpose is “to protect the rural economies of the member 

counties and to maintain or increase the economic tax base which results 

from the management of the public lands.  This includes the rights of 

individuals and industries dependent upon utilizing resources on public 
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lands as well as promoting public land grazing.”  CLG ER 106.  The 

Coalition’s purpose does not include environmental concerns, therefore it 

has no standing under NEPA.  R-CALF, 415 F.3d at 1104; see also Central 

South Dakota Coop. Grazing Dist. v. Secretary of the USDA, 266 F.3d 889, 

897 (8th Cir. 2001). 

2. BLM is not required to supplement the EIS for the 
Ruby Pipeline Project. 

An “agency need not supplement an EIS every time new information 

comes to light after [an] EIS is finalized.”  Marsh v. Oregon Natural Res. 

Council, 490 U.S. 360, 373 (1989).  “To require otherwise would render 

agency decisionmaking intractable.”  Id.  The NEPA regulations require an 

agency to supplement an EIS only when 1) the “agency makes substantial 

changes in the proposed action that are relevant to environmental 

concerns;” or 2) there “are significant new circumstances or information 

relevant to environmental concerns and bearing on the proposed action or 

its impacts.”  40 C.F.R. § 1502.9(c)(1) (emphasis added).  Neither 

circumstance is present here. 

First, BLM made no change to the pipeline project.  BLM is not even a 

party to the agreement between Ruby and Western Watersheds, nor does 

federal law require BLM to approve the agreement.  NEPA does not apply 

to agreements between private entities like Ruby and Western Watersheds.  
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See 42 U.S.C. § 4332(2)(C); Ka Makani ‘O Kohala Ohana Inc. v. Dep’t of 

Water Supply, 295 F.3d 955, 960 (9th Cir. 2002). 

The Coalition is under the mistaken impression that Ruby’s funding 

of Western Watershed’s efforts to retire grazing permits is “mitigation” for 

the pipeline project.  E.g., CLG Br. 26, 33, 39.  However, neither BLM’s 

ROD nor FERC’s certificate requires Ruby to fund the retirement of grazing 

permits, thus Ruby’s private agreement with Western Watersheds is not 

“mitigation” for the pipeline project.  See CLG ER 12-13, 82.  The Coalition 

is essentially arguing that BLM should supplement EISes to analyze the 

environmental impacts of anything that a private permittee like Ruby might 

choose to spend its money on, if it is somehow related to a federally 

permitted project.  Nothing in NEPA or its implementing regulations 

requires such analysis.6  Cf. B.R.S. Land Investors v. United States, 596 

                                            
6 Similarly, the Coalition suggests that Western Watersheds agreed not to 
litigate against the Ruby pipeline project in exchange for the payment from 
Ruby.  Br. 18.  To the extent that the Coalition may contend that 
supplementation of the EIS is required because Ruby’s private agreement 
settles potential litigation over the pipeline project, a private settlement 
along the lines the Coalition alleges is not an agency change to the project 
(or a change to the project at all).  Nothing in NEPA or its implementing 
regulations says that federal agencies must analyze the environmental 
impacts of private agreements settling potential litigation relating to a 
federal project. 
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F.2d 353, 356 (9th Cir. 1979) (private action based on speculation of what 

federal agency might do in the future does not trigger NEPA). 

Second, the settlement is not significant new information bearing on 

the project or its environmental impacts.  40 C.F.R. § 1502.9(c)(1).  The 

only connection between the impacts of the pipeline project and livestock 

grazing is that grazing may interfere with vegetation reestablishing itself 

after pipeline construction.  See CLG Br. 15.  Accordingly, the Federal 

agencies required Ruby to take certain mitigation measures to discourage 

livestock from grazing on new vegetation in the pipeline right-of-way until 

the vegetation reestablishes itself.  See CLG ER 98, 258-59.  If any grazing 

permit is retired in the right-of-way as a result of Ruby’s private agreement 

and this forage is not reallocated to another rancher, this will only reduce 

the environmental impact on new vegetation already discussed in the EIS.  

Thus, Ruby’s agreement does not present “a seriously different picture of 

the environmental impact of the proposed project from what was 

previously envisioned” and supplementation is not required.  South 

Trenton Residents Against 29 v. Fed. Hwy. Admin., 176 F.3d 658, 663 (3d 

Cir. 1999) (internal quotation marks omitted) (emphasis in original). 

Finally, the voluntary relinquishment of a grazing permit does not 

mean that the area subject to the permit is closed to grazing.  If a permittee 
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and Western Watersheds agree that the permittee will relinquish a permit, 

BLM could still issue a new permit and reallocate some or all of the forage 

to another qualified applicant7 or deny a new permit application for the 

forage due to rangeland health or other considerations.  Any grazing 

decision to grant, grant in-part, or deny a grazing permit is generally 

subject to NEPA.  See Natural Res. Def. Council v. Hodel, 819 F.2d 927, 

928 (9th Cir. 1987). 

BLM could also seek to designate the area as closed to grazing, but 

any formal designation must be in accordance with specific provisions in 

the relevant range management plan or be approved through a plan 

amendment.  See CLG AD 140-41.  In either of these scenarios, the decision 

to close the area to grazing would not be permanent, CLG AD 141, and 

would be subject to environmental analysis under NEPA.  See 43 C.F.R. 

§ 1601.0-6. 

Thus, assuming that a permittee seeks to voluntarily relinquish a 

grazing permit and BLM seeks to designate an area as closed to grazing, 

BLM must do so in compliance with NEPA.  The Coalition points to no 

evidence that BLM is currently considering a proposal to close an area to 

                                            
7 Generally, if a grazing permittee voluntarily relinquishes a permit, the 
forage covered by that permit remains available to other qualified 
applicants.  See CLG AD 141. 
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grazing due to Western Watershed’s agreement with Ruby, particularly 

within the vicinity of any of its members, thus, no NEPA analysis of the 

effects of such an action is required.  See Adler v. Lewis, 675 F.2d 1085, 

1097 (9th Cir. 1982) (“mere contemplation of future action [i]s not 

sufficient to require preparation of an EIS”).  If BLM decides to consider 

closing an area to grazing in the future, BLM “will take into account” any 

relevant impacts of the pipeline project at that time.  See Envt’l Prot. Info. 

Ctr. v. U.S. Forest Serv., 451 F.3d 1005, 1014 (9th Cir. 2006) (“EPIC”); see 

also Kleppe v. Sierra Club, 427 U.S. 390, 410 n.20 (1976).  This Court must 

presume that BLM will make any grazing or land use planning decisions in 

compliance with NEPA and other Federal laws.  See Sierra Club v. Penfold, 

857 F.2d 1307, 1319 (9th Cir. 1988) (court must assume that agencies will 

comply with NEPA in future).8 

In any event, the effects of Ruby’s agreement are too speculative to 

meaningfully analyze at this time because BLM does not know which 

permits in the vast area to which Ruby’s agreement applies might be 

                                            
8  The Coalition contends that grazing is environmentally beneficial.  Br. 27-
34.  Any positive or negative impacts of closing an area to grazing would be 
fully analyzed by BLM in accordance with NEPA if BLM proposes removing 
particular lands from grazing.  Regardless, the Coalition cites exclusively to 
non-record material (CLG ER 178-80, 272-301) improperly included in its 
excerpts to support its claim that grazing has significant environmental 
benefits.  Lowry, 329 F.3d at 1023-25. 
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relinquished.  NEPA does not require analysis of such speculative effects.  

Northcoast Envt’l Ctr. v. Glickman, 136 F.3d 660, 668 (9th Cir. 1998); see 

also EPIC, 451 F.3d at 1014-15; Airport Impact Relief, Inc. v. Wykle, 192 

F.3d 197, 206 (1st Cir. 1999). 

B. BLM considered a reasonable range of alternatives. 

An EIS should “[r]igorously explore and objectively evaluate all 

reasonable alternatives” to a proposed action.  40 C.F.R. § 1502.14(a).  The 

EIS here compared over 40 alternatives including: no action; postponed 

action; increased efficiency and energy conservation; alternative sources of 

energy including nuclear power, fossil fuels, and 6 renewable energy 

sources; 5 alternate systems of transporting natural gas; 15 major route 

alternatives for Ruby’s proposed pipeline; and 16 more minor route 

variations.  CBD ER 558-611, SER 240-66.  FERC recommended that Ruby 

adopt three of the route alternatives and 15 of 16 of the more minor route 

variations, which Ruby did.  CBD ER 567-68, SER 240-41,FBIC ER 45, 48.  

CBD’s and the Fort Bidwell Tribe’s contentions that the EIS failed to 

adequately analyze alternatives are unfounded and misapprehend NEPA’s 

requirements. 

Case: 10-72552   03/08/2011   Page: 44 of 147    ID: 7672945   DktEntry: 75-1



29 

 

1. BLM properly considered a “no action” alternative. 

 An EIS must include a no action alternative.  40 C.F.R. § 1502.14(d).  

The Fort Bidwell Tribe is incorrect that the EIS here failed to consider a no 

action alternative.  Br. 21-22.  The EIS considered the impacts of the no 

action alternative, and with respect to the impacts on the resources of 

concern to the Fort Bidwell Tribe, explained that “the short- and long-term 

environmental impacts identified in this final EIS would not occur” if the 

no action alternative were selected.  CBD ER 558-59; see also FBIC ER 45.  

The impacts that would be avoided are discussed in detail elsewhere in the 

EIS (see infra at 38-43, 50-59).  NEPA does not require an EIS to restate 

those impacts under the no action alternative heading.  See Te-Moak Tribe 

of W. Shoshone of Nev. v. U.S. Dep’t of the Interior, 608 F.3d 592, 602 (9th 

Cir. 2010) (one paragraph discussion of no action alternative sufficient); 

Friends of Southeast’s Future v. Morrison, 153 F.3d 1059, 1065 (9th Cir. 

1998) (discussion of no action alternative can be brief). 

The cases cited by the Tribe are inapposite.  Br. 21-22.  In Tenakee 

Springs v. Clough, 915 F.2d 1308, 1311-12 (9th Cir. 1990), the agency failed 

to consider a no action alternative at all.  In Pit River Tribe v. U.S. Forest 

Service, 469 F.3d 768, 782 (9th Cir. 2006) and Connor v. Burford, 848 

F.2d 1441, 1451-52 (9th Cir. 1988), the agencies committed federal 

Case: 10-72552   03/08/2011   Page: 45 of 147    ID: 7672945   DktEntry: 75-1



30 

 

resources to action before preparing the required EISes.  Here, BLM 

decided to grant the rights-of-way for the project only after the completion 

of the EIS.  FBIC ER 28.  Finally, in National Parks & Conservation 

Association v. Babbit, 241 F.3d 722, 732-33 (9th Cir. 2001) the agency 

prepared an environmental assessment that concluded only that the effect 

of the action on several resources was “unknown” and committed to 

studying the effects after implementing the action.  Here, the effects on the 

resources of concern to the Tribe were not “unknown” at the time of the 

EIS.  Rather, the EIS and BLM explained that the pipeline will have adverse 

effects on some resources and that additional work to more precisely 

determine the location of cultural resources, make minor adjustments to 

the route, and consultations with affected tribes would continue, but that 

no construction would begin until the process to minimize effects was 

complete.  E.g., CBD ER 595-96, 603-04, FBIC ER 42-43, 47-48, 56-58, 

293-94, 303. 

2. The purpose and need statement did not unfairly 
limit consideration of alternatives. 

An EIS must “briefly specify the underlying purpose and need to 

which the agency is responding in proposing the alternatives including the 

proposed action.”  40 C.F.R. § 1502.13.  Agencies have “considerable 

discretion” in defining the purpose and need of a project.  Morrison, 153 
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F.3d at 1066.  However, agencies cannot use an “unreasonably narrow” 

purpose and need, such that the outcome of an EIS becomes a 

“foreordained formality.”  Nat’l Parks & Conservation Ass’n v. BLM, 606 

F.3d 1058, 1070 (9th Cir. 2010) (internal quotation marks omitted).  Here, 

the purpose and need of the Ruby pipeline project is “to provide a reliable 

means of natural gas transportation service from suppliers in the Rocky 

Mountain region of the United States to customers in Nevada and on the 

West Coast” due to increased demand in those areas, decreased supply 

from outside the country, and increased supply from the Rockies.  FBIC 

ER 163.  The dozens of alternatives considered -- and Ruby’s adoption of 

three of the route alternatives and 15 of 16 minor route variations FERC 

recommended -- shows that the outcome was far from foreordained. 

CBD incorrectly asserts that the purpose and need statement is too 

narrow because it supposedly contains only Ruby’s goals and no BLM goals.  

Br. 54-55.  The purpose of the project is to satisfy the public’s need for 

natural gas supplies and transportation capacity.  FBIC ER 163; see also 15 

U.S.C. § 717f(e) (authorizing FERC to permit natural gas pipelines required 

by the public convenience and necessity).  This Court has already concluded 

that a similar public need-oriented purpose to “meet long-term landfill 

demand” in a region is “unquestionably a valid BLM purpose.”  Nat’l Parks, 
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606 F.3d at 1071; see also Morrison, 153 F.3d at 1067 (Forest Service 

purpose to “‘meet market demand for timber in Southeast Alaska’” is valid); 

Fuel Safe Washington v. FERC, 389 F.3d 1313, 1324 (10th Cir. 2004) 

(similar purpose for FERC natural gas pipeline allowed reasonable 

consideration of alternatives); Nat’l Committee for the New River v. FERC, 

373 F.3d 1323. 1331-32 (D.C. Cir. 2004) (similar range of alternatives 

complied with NEPA).  Indeed, Congress explicitly authorized BLM to grant 

rights-of-way over Federal land for the purposes of natural gas pipelines, 

including pipeline projects certified by FERC pursuant to the NGA.  30 

U.S.C. § 185(a). 

The EIS explains that a “project’s need is established by the FERC 

when it determines whether a project is required by the public convenience 

and necessity” and that FERC “balances the anticipated public benefits 

against the potential adverse consequences,” considering, among other 

things, avoiding unnecessary “disruptions of the environment.”  FBIC 

ER 165.  The potential impacts to public lands needed for the Ruby pipeline 

project certainly fall within the scope of the “environmental impacts” that 

FERC must consider and the purpose of the project.  See South Coast Air 

Quality Mgmt. Dist. v. FERC, 621 F.3d 1085, 1099 (9th. Cir. 2010) (in 

certifying NGA pipeline projects, “[a]mong the factors [FERC] considers in 
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the balancing process are . . . environmental impact”) (internal quotation 

marks omitted).  CBD is thus incorrect when it asserts that the project’s 

purpose does not reflect BLM’s mandate of avoiding unnecessary 

degradation of public lands.9  Br. 55. 

The public-oriented purpose and need here is in marked contrast to 

the purpose and need statement in National Parks, where three of the four 

purposes of the project were to provide economic benefit to the project 

proponent.  606 F.3d at 1071-72.  Here, economic benefit to Ruby is not a 

purpose of the project at all.  FBIC ER 163-66.  Moreover, unlike in 

National Parks, where BLM limited its consideration of action alternatives 

to only those that resulted in development and economic benefit to the 

                                            
9 CBD’s selective citation (Br. 55-56, 63-64) of comments by agency staff 
during the NEPA process does not show that BLM was arbitrary or 
capricious in adopting the EIS.  It is not uncommon for individuals within 
an agency to have different opinions.  It is up to the agency to resolve 
disputes and render the final agency decision.  That final decision speaks 
for itself, and statements of individuals cannot be used to impeach the 
agency’s official statement of its rationale.  See Nat’l Ass’n of Home 
Builders v. Defenders of Wildlife, 551 U.S. 644, 658-59 (2007) (“fact that a 
preliminary determination by a local agency representative is later 
overruled at a higher level within the agency does not render the 
decisionmaking process arbitrary and capricious”); Wetlands Action 
Network v. U.S. Army Corps of Eng’rs, 222 F.3d 1105, 1122 n.8 (9th Cir. 
2000) (rejecting reliance on internal memorandum of agency’s former 
project manager); PLMRS Narrowband Corp. v. FCC, 182 F.3d 995, 1001-
02  (D.C. Cir. 1999).  CBD’s attempt to impeach BLM’s adoption of the EIS 
with selected staff comments should be rejected. 
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project proponent, 606 F.3d at 1072, here, the EIS considered many 

alternatives that would not result in any benefit to Ruby, including energy 

conservation, half-a-dozen kinds of renewable energy, nuclear energy, fossil 

fuel alternatives, and 5 alternate means of transporting natural gas.  The 

EIS rejected each because they were not feasible, were not likely to provide 

energy quickly enough, would not provide sufficient energy, or were 

environmentally inferior, not because they failed to benefit Ruby.  CBD 

ER 559-66.  The purpose and need of the project did not unreasonably 

narrow the range of alternatives considered.  CBD fails to identify a single 

alternative that should have been considered but was not. 

Nor is CBD helped by its citation to BLM’s National Environmental 

Policy Act Handbook, H-1790-1 (Br. 54, citing CBD AD146).  First, BLM’s 

Handbook is not judicially enforceable.  It neither purports to create 

substantive individual rights for entities outside the agency, nor was it 

promulgated under the APA or any other specific grant of statutory 

authority.  W. Radio Servs., Inc. v. Espy, 79 F.3d 896, 901 (9th Cir. 1996).  

While the Handbook contains some mandatory language, its purpose is “to 

help us comply with the National Environmental Policy Act.”  CBD AD137.  

BLM published only a notice of the Handbook’s availability in the Federal 

Register, which specified that the Handbook was not a rulemaking.  73 Fed. 
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Reg. 22,162 (Apr. 24, 2008).  The Handbook is thus internal agency 

guidance and its terms are not enforceable.  See River Runners for 

Wilderness v. Martin, 593 F.3d 1064, 1071-72 (9th Cir. 2010). 

Regardless, the EIS here complies with the Handbook’s instruction 

that the “purpose and need statement for an externally generated action 

must describe the BLM purpose and need, not an applicant’s . . . purpose 

and need.”  CBD AD146.  Here, the purpose and need statement describes 

both FERC’s and BLM’s purpose – to satisfy the public’s need for natural 

gas supplies and transportation capacity on the West coast and in the 

Rockies.  FBIC ER 163; see also National Parks, 606 F.3d at 1071 (purpose 

to “meet long-term landfill demand” in a region is “unquestionably a valid 

BLM purpose”). 

CBD is also incorrect that the EIS’s purpose and need resulted in the 

improper rejection of any route alternative.  Br. 57-58.  The only alternative 

CBD specifically identifies is the Jungo-Tuscarora Route Alternative, but 

CBD’s claim that this alternative was rejected because of costs to Ruby is 

belied by the record.  After comparing the environmental effects of the 

proposed route and the alternative, the EIS concludes that the alternative 

would not “confer a significant environmental advantage” compared to the 

proposed route because its benefits to some environmental resources is 
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counterbalanced by increased adverse effects to other resources and the 

alternative’s larger environmental footprint (the alterative is 51.9 miles 

longer).  CBD ER 607-08.  While the EIS also notes that the alternative is 

probably not economically feasible (CBD ER 608), this is not an 

impermissible consideration.  See, e.g., Mt. Lookout – Mt. Nebo Property 

Prot. Ass’n v. FERC, 143 F.3d 165, 172-73 (4th Cir. 1998) (affirming FERC’ 

rejection of alternative because it was not economically feasible); City of 

Grapevine, 17 F.3d at 1506 (FAA could consider economic goals).  So long 

as “the adverse environmental effects of the proposed action are adequately 

identified and evaluated, the agency is not constrained by NEPA from 

deciding that other values outweigh the environmental costs.”10  Robertson, 

490 U.S. at 350.  Here, the EIS properly considered the factor of whether a 

                                            
10  Aside from the three route alternatives that FERC recommended and 
Ruby adopted, the EIS found that none of the major route alternatives had 
an environmental advantage compared to the proposed route, in many 
cases due to tradeoffs in effects that did not show the other alternatives had 
a distinct environmental advantage.  CBD ER 568, 570-71, 573-74, 576, 577, 
580, 585, 587, 599, 605, 608.  While CBD questions FERC’s judgment not 
to change Ruby’s proposed route when there was not a clear environmental 
advantage, CBD does not point to any missing information about the effects 
of the project.  Br. 60-65.  Again, once the agency discloses the effects of the 
proposed action and alternatives, the agency decides what values should 
control the decision, within the substantive parameters set by Congress.  
Robertson, 490 U.S. at 350. 
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pipeline along the Jungo-Tuscarora route alternative would be built as a 

practical matter. 

3. The alternatives analysis contained sufficient detail. 

CBD alleges generally that the EIS’s comparison of alternatives was 

flawed because the resources discussed and the lengths of those discussions 

vary.  Br. 58-65; see also FBIC Br. 20-21.  However, NEPA does not require 

that each alternative be discussed in the same level of detail or that each 

alternative compare the same resource values.  Rather, the regulations say 

that the EIS should “devote substantial treatment to each alternative 

considered in detail including the proposed action so that reviewers may 

evaluate their comparative merits.”  40 C.F.R. § 1502.14(b).  When an EIS 

discusses a pipeline that is nearly 700 miles long and alternatives that cover 

different segments of that pipeline, affecting or avoiding different 

resources, it is not surprising that the level of detail necessary to 

understand the salient differences between the various alternatives and the 

proposed action is different.  CBD points to only one alternative that 

supposedly lacks discussion of important details – the Jungo-Tuscarora 

alternative, which allegedly failed to discuss impacts to cultural resources.  

Br. 60.  However, the first half of the Jungo-Tuscarora alternative is the 

same as the first half of the Black Rock alternative and the EIS refers the 
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reader to the more detailed discussion of the Black Rock alternative.  CBD 

ER 605.  The discussion of the Black Rock alternative notes that it would 

avoid impacts to some cultural sites, but would impose similar impacts on 

other cultural sites.11  CBD ER 603-04. 

4. The EIS had sufficient information to consider the 
impact of the proposed action and alternatives on 
the Fort Bidwell and Summit Lake Paiute Tribes. 

The Fort Bidwell Tribe contends that the agencies did not have 

enough information about the effects of the route alternatives on cultural 

resources to compare the alternatives.  Br. 18-23.  Barlese similarly asserts 

that the cultural resource reports considered in the EIS were deficient.  

Br. 38-46.  Both contentions are unfounded. 

The Fort Bidwell Tribe contends that BLM needed more information 

because some surveys and reports that Ruby was compiling were not yet 

completed when the EIS was finalized.  Br. 18-19.  While Ruby was still 

conducting studies to provide even more detailed information about 

cultural resources in the Barrel Springs area at the time the EIS was 

finalized (FBIC ER 290), NEPA does not require agencies to do additional 

                                            
11 It is unclear what “sensitive soils” impacts CBD believes should have been 
considered in more detail.  Br. 60.  This issue is not sufficiently well-
developed for this Court to consider it.  See Greenwood v. Fed. Aviation 
Admin., 28 F.3d 971, 977 (9th Cir. 1994). 
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studies if the information is not “essential to a reasoned choice among 

alternatives.”  40 C.F.R. § 1502.22.  Here, the EIS considered information 

in cultural resources literature about the proposed route and the two 

alternatives the Tribe mentions in its brief (Jungo-Tuscarora and Sheldon), 

comments from the Tribe, and a preliminary ethnographic study about the 

Tribe and the Barrel Springs area, among other resources.  E.g., CBD 

ER 590-92, 595-96, 603-05 (discussing Black Rock alternative, which is the 

same as the Jungo-Tuscarora alternative over the first half of both routes), 

FBIC ER 290, 293-95, 309-11, 314; SER 263.  That information allowed the 

EIS to describe the cultural resources in the area and revealed that the 

resources in the two corridors were relatively similar.  CBD ER 592, 595-96, 

599, 603-04.  The EIS did not recommend the Jungo-Tuscarora and 

Sheldon alternatives because neither route conveyed a significant 

environmental advantage over the proposed route and likely were not 

economically feasible.  CBD ER 599, 607-08.  In addition, the Service 

probably could not concur in the Sheldon alternative because it would be 

incompatible with the Refuge’s purpose.  CBD ER 598-99.  BLM’s ROD also 

discussed impacts on Barrel Springs.  FBIC ER 29-58.  The EIS contained 

sufficient information to make a reasoned choice among the alternatives. 
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Barlese incorrectly contends that the reports and other information 

considered in the EIS were fundamentally flawed and the EIS was arbitrary 

and capricious to consider them.  Br. 38-46.  Barlese misreads the record 

when he asserts that the final EIS identified only 443 cultural sites in the 

project’s area of potential effect in Nevada, while a later report indicated 

that there were 881 sites.  Br. 44.  In actuality, the EIS identifies 838 sites 

in Nevada: 443 in the pipeline construction area, 240 along access roads, 

107 associated with reroutes, 38 associated with ancillary facilities, and 10 

associated with the main construction camp.  FBIC ER 291-93.  Thus, the 

later report does not show that the information considered in the EIS 

prevented a reasonable choice among alternatives. 

Moreover, staff comments on draft reports (Barlese Br. 38-43) do not 

show that the reports actually relied on in the EIS were not sufficient to 

make a reasoned choice among alternatives.  See supra at 33 n.9 (citing 

Nat’l Ass’n of Home Builders, 551 U.S. at 658-59).  If anything, the 

comments Barlese cites demonstrate BLM’s efforts to improve the 

information that would be used for the draft and final EISes and that BLM 

complied with its obligation under the NHPA to “make a reasonable and 

good faith effort to carry out appropriate identification efforts which may 
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include background research, consultation, oral history interviews, sample 

field investigation, and field survey.”  36 C.F.R. § 800.4(b)(1). 

Finally, the draft Bengston report (Barlese Br. 45) does not show that 

BLM violated federal law.  The document does not say that the land 

between the Summit Lake Paiute Tribe’s Reservation and the Refuge is 

eligible for inclusion on the National Register.  Rather, it says that the area 

contains a hill with two significant features on it used for cultural purposes 

“by members of the Pyramid Lake and, presumably, Summit Lake Paiute 

tribes.”  Barlese Documents Filed Under Seal in Support of Opening Brief, 

Bengston Rpt., p. 7.  The report also says that “[a]dditional interviews 

and/or field visits need to be conducted to determine . . . [e]xact location 

and boundaries” as well as, crucially, the location’s “[e]ligibility for 

nomination to the [National Register of Historic Places].  Id. at p.7.  In 

addition to this important missing information, Bengston’s draft report also 

had other problems, limiting its usefulness.  SER 515-16.  While Barlese 

faults Pacific Legacy and Far Western for not identifying the cultural 

significance of the area north of his Tribe’s reservation (Br. 45), those firms 

were hired to do archeological research, not original ethnographic research, 

so it not surprising that they did not identify the cultural significance of this 

area.  See Barlese Documents Filed Under Seal in Support of Opening Brief, 
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Ruby Pipeline Final Interim Survey, March 2010, at 7, 38.  Bengston was 

able to identify the cultural significance of the area only through the 

cooperation of members of other tribes.  Barlese Sealed Documents, 

Bengston Rept. at 3.  The Summit Lake Paiute Tribe chose not to accept 

Ruby’s offer to hire an ethnographer or otherwise provide ethnographic 

information.  SER 205-06, 209-10, 217, 392. 

In any event, the issue of whether BLM complied with the NHPA or 

NEPA in selecting the pipeline’s original route through the area between 

the Reservation and the Refuge is now moot because BLM has conducted 

additional consultation with the Summit Lake Paiute Tribe and rerouted 

the pipeline to avoid all the cultural resources specifically identified by the 

Tribe in this area.  Barlese (and the Summit Lake Paiute Tribe) filed a new 

petition for review after Barlese filed his opening brief in this matter, 

challenging the new route.  Summit Lake Paiute Tribe v. BLM, 9th Cir. 

No. 11-70336.  Any concerns about the adequacy of information in this area 

should be resolved in the new petition, which addresses the current route of 

the pipeline and the full extent of BLM’s consultation with the Tribe. 

In sum, neither the Fort Bidwell Tribe nor Barlese have shown how 

more detailed survey work was necessary to BLM’s reasoned evaluation of 

alternatives in the EIS.  See Greater Yellowstone Coal. v. Lewis, 628 F.3d 
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1143, 1149 (9th Cir. 2010) (no requirement to investigate other sources of 

pollution given what agency knew); Jicarilla Apache Tribe v. Morton, 471 

F.2d 1275, 1280-81 (9th Cir. 1973) (issuance of EIS before study completed 

does not violate NEPA)12  

C. The EIS adequately evaluated Ruby’s cost estimates. 

The NEPA regulations contemplate that agencies will use information 

submitted by a project applicant in the agency’s environmental analysis.  

The regulations provide that, among other requirements, the “agency shall 

independently evaluate the information submitted and shall be responsible 

for its accuracy.”  40 C.F.R. § 1506.5(a).  The regulations explain that it “is 

the intent of this paragraph that acceptable work not be redone, but that it 

be verified by the agency.”  Id.  The EIS complied with this approach and 

BLM was not arbitrary or capricious for relying on the EIS as CBD 

contends.  Br. 65-67. 

When Ruby filed its application with FERC, it included a description 

of costs of its proposed route.  SER 88-93.  By far, the dominant costs were 

                                            
12 See also Adler, 675 F.2d at 1097-98 (discussion of alternatives only has to 
be reasonable); Colorado Envt’l Coal. v. Dombeck, 185 F.3d 1162, 1172 
(10th Cir. 1999) (plaintiffs failed to show that reasoned choice among 
alternatives required additional data); Tongass Conservation Soc’y v. 
Cheney, 924 F.2d 1137, 1143-44 (D.C. Cir. 1991) (additional survey not 
required). 

Case: 10-72552   03/08/2011   Page: 59 of 147    ID: 7672945   DktEntry: 75-1



44 

 

materials, including for the pipe and four compressor stations, which 

collectively totaled over 1.2 billion dollars, and labor at approximately 

1 billion dollars.  SER 89.  Ruby also submitted a report with a more 

detailed description of the cost drivers for the proposed route and 

alternatives.  CBD ER 1221-27.  The report explains that the increased 

length of the Black Rock and Jungo-Tuscarora alternatives and the 

additional compressor station both alternatives require would increase 

project costs, even accounting for terrain differences and the existing 

rights-of-way along the two alternatives.  Id. 

FERC independently evaluated these documents and twice sought 

additional information about Ruby’s cost estimates, which Ruby provided.  

CBD ER 1199; SER 96-103, 106, 114-15.  FERC also raised questions about 

Ruby’s cost estimates for the Black Rock alternative in the draft EIS, 

suggesting that Ruby may not have accounted for some potential cost 

savings.  See CBD ER 605.  Ruby responded to FERC’s concerns, explaining 

why the Black Rock alternative would not result in the cost savings FERC 

suggested.  SER 331-32.  The information submitted by Ruby both provided 

a reasonable explanation for Ruby’s cost estimates and was unrebutted.  In 

addition, FERC’s NGA regulations require applicants to sign each filing, 

certifying, among other things, that “the contents . . . are true to the best 
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knowledge and belief of the signer.”  18 C.F.R. 157.6(a)(4).  Therefore, the 

EIS was not arbitrary or capricious in relying on the estimates.  See River 

Road Alliance, Inc. v. Corps of Eng’rs, 764 F.2d 445, 452-53 (7th Cir. 

1985). 

FERC’s questions to Ruby about its cost estimates show that it did not 

act in “blind reliance” on Ruby’s estimates.  CBD Br. 67; see also Mid States 

Coalition for Progress v. Surface Transp. Bd., 345 F.3d 520, 547 (8th Cir. 

2003) (accepting reliance on information that agency critically evaluated).  

CBD presumes that BLM and FERC never brought their own expertise to 

bear on Ruby’s estimates.  However, such an argument is contrary to the 

record and the presumption of regularity to which agency decisions are 

entitled.  Cf. Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 415 

(1971).  It is unclear what else CBD believes that the agencies should have 

done to evaluate Ruby’s cost estimates, but the agencies’ actions comply 

with the regulation’s command to “independently evaluate” the 

information.  40 C.F.R. § 1506.5(a).  This Court is not free to impose 

additional requirements not contained in NEPA or its regulations.  McNair, 

537 F.3d at 993. 

 The cases CBD cites (Br. 65-66) are not to the contrary.  In Natural 

Resources Defense Council v. U.S. Forest Service, 421 F.3d 797, 811 (9th 
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Cir. 2005), and Hughes R. Watershed Conservancy v. Glickman, 81 F.3d 

437, 446 (4th Cir. 1996), the agencies misread economic data and erred in 

their calculations, presenting inaccurate pictures of the economics of the 

projects in their environmental analyses.  There is no indication here that 

the EIS misinterpreted Ruby’s explanation of its cost estimates.  This case is 

also distinguishable from Utahns for Better Transportation v. U.S. 

Department of Transportation, 305 F.3d 1152, 1166 (10th Cir. 2002), 

where the record contained no information about how the cost estimates 

were calculated.  Here, Ruby provided a reasoned explanation for how it 

arrived at its cost estimates and BLM appropriately relied on those 

estimates. 

D. The EIS adequately discussed cumulative effects. 

CBD mistakenly contends that the EIS fails to provide a “‘sufficiently 

detailed catalogue of past, present, and future projects’” or sufficiently 

detailed data about the effects of those projects.  Br. 68 (quoting Lands 

Council v. Powell, 395 F.3d 1019, 1028 (9th Cir. 2005)).  CBD fails to 

recognize, however, that this Court has clarified the cumulative effects 

standard.  In accordance with the Council on Environmental Quality’s 

guidance, agencies may discuss the effects of past actions in the aggregate, 

and do not need to provide detailed discussions about the effects of past 
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individual projects.  Ecology Ctr. v. Castaneda, 574 F.3d 652, 666-67 (9th 

Cir. 2009); see also League of Wilderness Defenders v. Allen, 615 F.3d 

1122, 1135-36 (9th Cir. 2010).  The discussion of the effects of past actions 

need not occur solely in a section labeled cumulative effects, but can occur 

elsewhere in the EIS, such as an “Existing Conditions section.”  Castaneda, 

574 F.3d at 667.  The EIS here complies with this standard. 

With respect to sagebrush habitat and wildlife (CBD Br. 68-69), the 

EIS explains that many man-made and natural processes “have resulted in 

the cumulative loss of sagebrush dominated areas over the year,” including 

wildfires from 1999 to 2007 that resulted in a loss of 2.5 million acres, that 

the Ruby project and future projects would cause an incremental increase 

in fragmentation of sagebrush habitat, but that the impact from the 

pipeline and future projects would be “relatively small compared to the 

abundance of similar habitat in the region.”  CBD ER 645.  A more detailed 

explanation is contained in the “Vegetation” and “Special Status Species” 

portions of the environmental analysis section.  See, e.g., SER 290-98, 301-

02, 309-14, FBIC ER 259.  For example, the EIS explains the number of 

acres of sagebrush affected by the project and how many miles of the 

pipeline cross the various qualities of sage-grouse habitat (a species 

associated with sagebrush).  SER 294, 302.  The pipeline would impact 0.9 
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percent of sage-grouse habitat within 10 miles of the pipeline, or less than 

0.01 percent of the habitat within the sage-grouse’s range.  SER 313.  Ruby 

would be required to revegetate the right-of-way and take additional 

conservation actions to benefit the sage-grouse.  SER 312-13.  The effects of 

fragmentation on sage-grouse would also be minimal.  SER 310-12.  The 

permanent effects from operation of the pipeline would affect 0.3 percent of 

sage-grouse habitat within 10 miles of the pipeline and less than 0.003 

percent of land in its range.  SER 313. 

The EIS then discusses the one reasonably foreseeable future project 

that may have cumulative effects on vegetation, a power line called the 

Southwest Intertie Project.  CBD ER 645-46.  The EIS explains that the 

cumulative effect on vegetation at the intersection of the Ruby pipeline and 

the power line project “would be minimal” because the power line project 

“would not require the removal of shrub-type vegetation under the power 

lines” and the towers would be placed “well outside of the Ruby right-of-

way.”  CBD ER 641-42, 645-46.  The EIS contains sufficient detail to 

understand the effects of the pipeline when added to other past, present, 

and reasonably foreseeable future projects.  A detailed cataloging of specific 

past projects along the pipeline route is not required. 
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The EIS explains that grazing (CBD Br. 70) has long been part of the 

ecological regime near the pipeline route, is likely to continue “for the 

foreseeable future,” and is “considered part of the environmental baseline 

of the area.”  CBD ER 640.  The effects of the project on resources affected 

by grazing are “evaluated throughout” the EIS.  Id.  This sort of aggregating 

of past effects is permissible under NEPA.  Castaneda, 574 F.3d at 667 

(approving EIS containing “a detailed aggregated discussion of existing 

conditions”).  The EIS also reasonably concludes that speculating on 

whether grazing policies would change “is beyond the scope of this EIS.”  

CBD ER 640; see League of Wilderness Defenders-Blue Mountains 

Biodiversity Proj. v. U.S. Forest Serv., 549 F.3d 1211, 1220 (9th Cir. 2008) 

(impracticable to analyze future grazing regimes where not enough was 

known about potential changes to grazing).  Thus, the EIS adequately 

discusses the cumulative effects of the pipeline.13 

                                            
13 CBD’s complaint (Br. 70 n.12) that the EIS should have examined a larger 
area for cumulative impacts from mining on sagebrush steppe habitat is 
misplaced.  Once constructed, the pipeline will limit extraction of some 
resources in its immediate vicinity, therefore the EIS limited its 
consideration of impacts to mineral extraction to sites within 1,500 feet of 
the pipeline.  SER 267, CBD ER 643.  Past mining impacts on sagebrush 
habitat and wildlife is subsumed in the discussion of those resources 
explained in the text.  CBD fails to identify a single reasonably foreseeable 
future mining operation that will have cumulative impacts on sagebrush 
habitat. 
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E. The EIS adequately discussed the impact of the 
pipeline on the cultural resources of concern to the 
Fort Bidwell and Summit Lake Paiute Tribes. 

The EIS begins its discussion of cultural resources by explaining 

generally that pipeline construction may adversely affect historic 

properties, including cultural resources of value to Native Americans.  FBIC 

ER 290; see also id. 289 (environmental justice section).  It explains that 

the adverse effects on these properties would be resolved through the 

NHPA consultation process and may involve mitigation, including 

realignment of the pipeline route, data recovery, and landscaping or other 

techniques to minimize the effects to the ambiance of a location.  Id. at 290. 

The EIS then summarizes the results of the cultural resources surveys 

Ruby conducted and ethnographies for tribes that chose to accept Ruby’s 

offer to pay for such a study.  Barlese ER 932-40.  Addressing resources of 

concern to the petitioners here, the EIS summarizes the results of the 

ethnography for the Fort Bidwell Tribe, including describing the resources 

in the Barrel Springs Traditional Cultural Property (“TCP”)14 and adverse 

effects of the pipeline as identified by tribal members.  FBIC ER 293-294, 

309-11, 314.  For example, the EIS acknowledges that the grave of a relative 

                                            
14 TCPs are “properties of traditional religious and cultural importance that 
may be eligible for listing on the National Register under 16 U.S.C. 
§ 470a(d)(6)(A).”  Te-Moak Tribe, 608 F.3d at 608 n.16. 
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of a Fort Bidwell Tribe member may be in the path of the pipeline and that 

Ruby is working with the member to “identify and avoid any impact on this 

burial.”  FBIC ER 311. 

The EIS explains that the Summit Lake Paiute Tribe indicated that it 

“preferred to conduct its own internal ethnographic study” and Ruby paid 

for a series of 6 meetings of tribal members.  FBIC ER  295.  However, the 

resulting report “contained no ethnographic analysis nor information on 

TCPs” and refused to reveal the location of any cultural resources.  Id.; 

SER 209-18.  Because the Summit Lake Paiute Tribe refused to provide any 

information on cultural resources, the EIS summarizes the information 

available to FERC and BLM – the concerns expressed by tribal members.  

Those concerns include that the proposed route includes “possible burial 

grounds,” that “construction of the pipeline would prevent the Summit 

Lake Paiute Tribe from continuing its subsistence lifestyle . . . and 

conducting spiritual ceremonies in the area immediately north of their 

reservation.”  FBIC ER 311-13, 315.  The EIS explains that Ruby is working 

with a “Northern Paiute Tribal member to identify plants and seeds that 

would be appropriate for a seed bank or nursery which would assure 

accessibility to traditional plants during construction and reclamation,” but 

that “Ruby would need more information from the Summit Lake Paiute 
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Tribe regarding the plants the tribe would like to bank in order to assist 

them in protecting culturally important plants.”  FBIC ER 313; see also 

FBIC ER 312 (Summit Lake Paiute Tribe has not provided Ruby with 

sufficient information about the resources it would like protected).  The EIS 

also acknowledges that Native Americans expressed concerns that 

“construction of the pipeline would disturb human remains and disrupt the 

spiritual integrity of place, which can in turn affect the well-being of the 

community and lead to social problems such as unemployment, substance 

abuse, and suicide.”  FBIC ER 295; compare with Barlese Br. 49 (Tribe’s 

belief that disturbance of sacred areas will bring “disease and destruction”).  

The discussion in the EIS is adequate, given the limited information the 

Summit Lake Paiute Tribe shared with BLM and FERC. 

Barlese incorrectly asserts that the EIS contains no discussion of the 

impacts of the pipeline on any cultural resources, quoting a passage of the 

EIS.  Br. 47-48 (quoting Barlese ER 934).  While it could be argued that the 

passage Barlese quotes does not discuss the impacts of the project on 

cultural resources, the very next sentence of the EIS refers the reader to a 

more detailed discussion of the impacts on cultural resource sites.15  Barlese 

                                            
15 The language Barlese quotes describes the number and types of resources 
located within the pipeline construction area.  By implication, those 

(Cont.) 
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ER 935.  That discussion is summarized above.  Similarly, Barlese’s 

assertion that the EIS “failed to consider how impacts to the Summit Lake 

Paiute Tribe’s aboriginal territory would in turn impact Tribal members” is 

belied by the record, as summarized above.  To the extent that the EIS 

could have contained more information on the impacts of the pipeline on 

cultural resources of importance to the Summit Lake Paiute Tribe, that is 

the result of the Tribe’s refusal to provide more detailed information.  

SER 209-10, 217; see also SER 144, 151, 195, 206, 392, FBIC ER 295, 313-

14.  Barlese cannot complain that the EIS failed to include a more detailed 

discussion when he and his Tribe refused to provide the needed 

information.  Vermont Yankee Nuclear Power v. Natural Res. Def. Council, 

435 U.S. 519, 553 (1978). 

The Fort Bidwell Tribe is incorrect (Br. 23) that the EIS failed to 

consider the loss of subsistence resources to the Tribe.  The EIS notes that 

tribes were concerned with impacts to subsistence resources and details the 

specific concerns of the Fort Bidwell Tribe.  FBIC ER 260, 289, 293-94.  

The EIS explains that the impact on large and small game resources would 

likely be minimal because, among other things, the project would leave 

                                                                                                                                             
resources would be harmed by construction of the pipeline, subject to 
mitigation and data recovery efforts. 
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large quantities of habitat undisturbed and the species could use the right-

of-way area after restoration.  FBIC ER 265-67, 271-74, CBD ER 662.  The 

EIS also analyzes the impacts to vegetation resources and explains that 

Ruby is required to restore the right-of-way with appropriate seed mixes 

representing the relevant native plant communities.  SER 291-96.  Ruby 

must monitor the restoration and take restoration actions until it is deemed 

successful.  SER 296.  This is an adequate discussion of subsistence 

resources. 

The Fort Bidwell Tribe also asserts without explanation that the EIS 

did not adequately consider cultural resources in the Big Valley area and 

the Barrel Springs TCP.  Br. 23.  The Tribe, however, never raised the Big 

Valley area in its comments on the EIS (SER 328-29, see also FBIC ER 309-

11, 314), therefore any argument that the EIS contains an inadequate 

discussion of this area is waived.16  Dep’t of Transp. v. Public Citizen, 541 

U.S. 752, 764 (2004); Vermont Yankee, 435 U.S. at 553.  The EIS 

recognized that the Barrel Springs area likely constitutes a TCP and 

analyzed the impacts of the pipeline on that resource.  FBIC ER 293-94.  

                                            
16 The Big Valley area is almost entirely held by a private landholder, so it is 
not clear what BLM’s consideration of the area could have added to its 
decision-making process.  See FBIC ER 583-85.  The ethnography for the 
Tribe also does not identify the Big Valley area as a TCP.  See id. 
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BLM’s ROD considered the impacts to Barrel Springs at length, including 

BLM’s efforts to minimize harm to the resources in the area.  FBIC ER 56-

58.  This analysis complies with NEPA. 

The Fort Bidwell Tribe is thus incorrect that BLM made an 

irreversible and irretrievable commitment of resources to the project before 

conducting its environmental review.  Br. 17-18, 20, 28.  FERC, in 

coordination with BLM, prepared the EIS and only after the final EIS 

issued did BLM authorize the project.  See FBIC ER 28.17 

                                            
17 The Fort Bidwell Tribe contends that NEPA imposes “significant 
limitations” on BLM’s ability to rely upon the EIS, citing 40 C.F.R. 
§ 1506.3(a).  Br. 22-23.  It is not clear how the Tribe thinks BLM violated 
the regulation, but BLM was a “cooperating agency” on the EIS.  FBIC 
ER 28.  Cooperating agency status is required for agencies having 
“jurisdiction by law” over the proposed action.  40 C.F.R. § 1501.6.  
Cooperating agencies are typically responsible for gathering information 
and preparing relevant portions of the EIS.  Id. § 1501.6(b).  Relevant here, 
a cooperating agency may adopt an EIS “when, after an independent review 
of the statement, the cooperating agency concludes that its comments and 
suggestions have been satisfied.”  40 C.F.R. § 1506.3(c); see also Forty Most 
Asked Questions Concerning CEQ’s NEPA Regulation, 46 Fed. Reg. 18,026, 
18,035 (Mar. 23, 1981).  BLM assisted in preparing the original EIS by 
providing comments, information, and analysis, and FERC responded to 
those comments.  See FBIC ER 55; SER 318-21.  BLM took an independent 
look at the record – including the EIS – and concluded that it “shows a 
thorough analysis of environmental impacts.”  FBIC ER 35; see also FBIC 
ER 36-50 (summarizing important parts of EIS).  Nothing indicates that 
BLM was dissatisfied with FERC’s responses or the final EIS. 
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F. The EIS adequately analyzed impacts from waterbody 
crossings. 

The EIS explains that for waterbody crossings, the “greatest potential 

impacts on surface waters would result from temporary increase in 

sediments during in-stream construction,”(CBD ER 660), although it also 

identifies other potential risks such as modification of aquatic habitat, 

turbidity, and decreased dissolved oxygen concentrations.  Barlese ER 923.  

Most waterbodies crossed by the pipeline are “intermittent drainages and 

washes, that are expected to be dry at the time of construction.”  Barlese 

ER 924.  For dry waterbodies, Ruby will use conventional upland 

construction methods and construction in dry waterbodies will minimize 

sedimentation and other impacts.  See id., SER 322; see also CBD ER 660 

(for flowing streams, crossings would occur at low flow periods where 

possible, minimizing impacts). 

For waterbodies that are wet at the time of construction, Ruby will 

generally use the open-cut crossing method (basically, constructing in the 

waterbody while water flows through it).  Barlese ER 863-64, 924.  

However, if the waterbody has the potential to contain special status fish 

species, Ruby will use the dry-ditch crossing method (basically, diverting 

the water around the construction to reduce sedimentation).  Barlese 

ER 863-65, 925.  Only if a waterbody with special status fish is over 30 feet 
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wide will the dry-ditch method be impractical and a wet crossing method 

likely be used.  Id.  The EIS explains that for each construction method, 

Ruby will be required to use a variety of mitigation and stream restoration 

measures to minimize the effects of construction on waterbodies.  Barlese 

ER 924-27. 

Barlese asserts that the EIS’s appendix Q, which lists information for 

each of the 1,069 waterbody crossings for the project, “is missing vital data 

on every one of its pages.”  Br. 53.  However, the only “vital data” that 

Barlese identifies as missing “is water body flow and width at crossing.”  Id.  

Barlese is correct that one or both of these data points is missing for some 

212 of the crossings.  SER 271, 334-81.  However, these waterbodies were 

dry at the time of the survey, therefore their width (defined as wetted 

width) could not be determined, so the information is omitted from 

Appendix Q.  SER 41.  An examination of the other characteristics of these 

crossings in Appendix Q confirms that the waterbodies are likely 

intermittent or ephemeral streams.  For example, most of the waterbodies 

are unnamed.  See, e.g., SER 362, 374.  Most important for evaluating the 

impacts of the construction, however, only 7 of the waterbodies with 

unknown flow or width characteristics support a fish population, and none 
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present any risk to sensitive fish species, including any risk of downstream 

sedimentation impacts.  SER 338-39, 341-42, 354, 380. 

Barlese does not identify a legitimate reason why the missing 

information impairs the EIS’s reasoned evaluation of the project.  Barlese 

incorrectly contends that the width and flow data “defines in large part the 

crossing method to be used” and thus is necessary to understand the 

project’s impacts.  Id.  As explained above, however, waterbody flow and 

width do not determine the crossing method.  Barlese ER 924-25.  The 

primary driver is whether the waterbody is wet at the time of crossing, 

something that is obviously difficult to know with certainty in advance of 

construction considering the arid environment and many intermittent and 

ephemeral waterbodies crossed by the project. 

While Barlese claims that this issue “was brought to BLM’s attention 

on several occasions,” Barlese does not identify a single comment 

requesting inclusion of width and flow data for every crossing in the EIS.  

Br. 53 (citing Barlese ER 1005, 1014, 1019, 1037-38).18  Moreover, Barlese 

                                            
18 Barlese cites to early comments in the review process, for example, on the 
Administrative Draft EIS (a draft EIS circulated among Federal agencies 
before the Draft EIS was released to the public) and the Administrative 
Final EIS.  Barlese’s string citation to 18 pages of comments in the record is 
not sufficient to raise any of the other issues identified in these comments 
for this Court’s consideration.  See Greenwood, 28 F.3d at 977 (“We review 

(Cont.) 
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himself failed to raise this issue in his comments on the EIS, therefore it is 

waived.  See SER 326-27; Dep’t of Transp., 541 U.S.at 764; Vermont 

Yankee, 435 U.S. at 553. 

Finally, Barlese’s assertion that the Service and the Corps lacked flow 

and width at crossing information when they were issuing their approvals 

(Br. 54) is patently untrue.  The BiOp contains this data for each crossing 

with the potential to impact listed species.  Barlese ER 9-20.  The Corps 

analyzed width and flow information for every crossing in making its 

nationwide permit determination.  SER 773-88, 833-911. 

                                                                                                                                             
only issues which are argued specifically and distinctly in a party’s opening 
brief” and “‘[j]udges are not like pigs, hunting for truffles buried in briefs.’”) 
(quoting United States v. Dunkel, 927 F.2d 955, 956 (7th Cir.1991)).  In any 
event, only one comment in the 18 pages cited by Barlese relates in any way 
to information about crossing methods, and it was addressed in the final 
EIS.  A comment on the Administrative Draft EIS said that Ruby’s then-
plan to use the open-cut method at each wet crossing was not acceptable 
and each crossing should be individually analyzed.  Barlese ER 1027 .  The 
final EIS explains that Ruby will not use the open-cut method at streams 
with special characteristics.  For example, at streams that have the potential 
to contain special status species less than 30 feet wide and Little Muddy 
Creek, Ruby will use the dry-ditch method and at the Hams Fork River and 
two Bear River crossings, Ruby will use horizontal directional drilling.  
Barlese ER 925-26. 
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II. The agencies complied with the NHPA. 

A. The NHPA requires consultation with tribes about 
adverse effects on historic properties. 

The NHPA regulations require federal agencies to determine whether 

any National Register listed or eligible historic properties are within the 

project’s area of potential effect.  36 C.F.R. § 800.4.  The agency must 

consult with the SHPO when making this determination.  Id.; see also id. 

§ 800.2(c)(1)(i).  If the agency finds that the project may affect eligible or 

listed historic properties, it must “notify all consulting parties . . . , invite 

their views on the effects and assess adverse effects, if any, in accordance 

with § 800.5.”  Id. § 800.4(d)(2).  If the assessment results in the agency 

finding an adverse effect, the agency must engage in further consultations 

with the consulting parties “to develop and evaluate alternatives or 

modifications to the undertaking that could avoid, minimize, or mitigate 

adverse effects on historic properties.”  Id. §§ 800.5(d)(2), 800.6(a).  If the 

agency, SHPO, and ACHP (if participating in the consultations) “agree on 

how the adverse effects will be resolved, they shall execute a memorandum 

of agreement.”  Id. § 800.6(b)(2).  The MOA is the culmination of the 

section 106 consultation process, governs the project, and “evidences the 

agency official’s compliance with section 106” and the regulations.  Id. 

§ 800.6(c). 
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“[P]roperties of traditional religious and cultural importance to an 

Indian tribe . . . may be determined to be eligible for inclusion on the 

National Register.”  16 U.S.C. § 470a(d)(6)(A).  Federal agencies must 

“consult with any Indian tribe . . . that attaches religious and cultural 

significance to properties” that may be determined to be eligible for 

inclusion on the National Register.  Id. § 470a(d)(6)(B); see also 36 C.F.R. 

§ 800.2(c)(2).  When consulting on historic properties of significance to 

tribes, agencies “shall ensure that consultation in the section 106 process 

provides the Indian tribe . . . a reasonable opportunity to identify its 

concerns about historic properties, advise on the identification and 

evaluation of historic properties, including those of traditional religious and 

cultural importance, articulate its views on the undertaking’s effects on 

such properties, and participate in the resolution of adverse effects.”  

36 C.F.R. § 800.2(c)(2)(ii)(A) (emphasis added).   

The NHPA regulations require that “[c]onsultation with an Indian 

tribe must recognize the government-to-government relationship between 

the Federal Government and Indian tribes.”  36 C.F.R. § 800.2(c)(2)(ii)(C).  

However, an MOA executed by the agency and SHPO is valid, regardless of 

whether consulting tribes are signatories to, or concur in, the agreement.  

36 C.F.R. §§ 800.6(c)(2)(ii); 800.6(c)(2)(iv); 800.6(c)(3). 
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B. BLM consulted through proper agency officials. 

The Fort Bidwell Tribe asserts that BLM violated the NHPA because it 

failed to “identify the single official responsible for acting on behalf of all 

agencies.”  Br. 30.  The Tribe is incorrect.  For NGA projects such as this 

one, the NGA designates FERC as the lead agency for coordinating all 

Federal authorizations.  15 U.S.C. § 717n(b)(1).  The NHPA regulations 

provide for the designation of a lead agency for consultation purposes, in 

this case FERC.  36 C.F.R. § 800.2(a)(2).  Thus, in accordance with the 

NGA and the NHPA regulations, FERC was designated as the lead agency 

for purposes of NEPA and NHPA Section 106 compliance.  E.g., FBIC 

ER 42. 

Nothing in the NHPA or its implementing regulations requires 

consultation to be conducted solely by a single individual within a Federal 

agency.  The regulations speak in terms of actions by “the agency official,” 

but define that term as the person with “approval authority for the 

undertaking,” who is generally responsible for consultation and “can 

commit the Federal agency to take appropriate action” as a result of the 

Section 106 process.  36 C.F.R. § 800.2(a).  Nothing in the regulations 

requires a single individual to conduct all the consultations, or all the 

government-to-government consultations, with all tribes affected by a 
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project.  Indeed, the size of the Ruby project and the number of tribes, 

SHPOs, and other consulting parties involved illustrates how unreasonable 

it would be to require a single individual to conduct all consultations 

personally. 

The regulations provide that the agency official may use “applicants, 

consultants, or designees to prepare information, analyses, and 

recommendations.”  Id. § 800.2(a)(3).  The agency official also “may 

authorize an applicant . . . to initiate consultation with . . . others.”  Id. 

§ 800.2(c)(4).  Consistent these regulations, and FERC’s own regulations 

and standard practice, the Commission authorized Ruby to initiate and 

coordinate consultations with SHPOs, Native American tribes, and other 

appropriate parties.  See FBIC ER 293; see also 18 C.F.R. § 380.14(a)(1), 

(a)(3) (project sponsor assists FERC “in meeting its obligations under 

NHPA section 106” and “must consult with the SHPO(s) and [Tribal 

Historic Preservation Officers], if appropriate”); id. at § 380.12(f) 

(requiring applicant to submit “[d]ocumentation of the applicant’s initial 

cultural resources consultation, including consultations with Native 

Americans and other interested persons (if appropriate)”). 

The Fort Bidwell Tribe asserts that because Ruby, FERC, and BLM 

contacted the Tribe, the process was confusing and the Tribe did not know 
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“where to focus its efforts.”  Br. 31.  However, because the NHPA’s 

implementing regulations permit FERC to authorize Ruby to contact the 

Tribe, permit FERC to rely on information provided by Ruby, and do not 

require the designation of a single federal official to conduct all 

consultations personally, BLM did not violate the NHPA.19/ 

C. The agencies engaged in government-to-government 
consultation with the Fort Bidwell Tribe. 

The NHPA regulations require that “[c]onsultation with an Indian 

tribe must recognize the government-to-government relationship between 

the Federal Government and Indian tribes.”  36 C.F.R. § 800.2(c)(2)(ii)(C).  

Where federal agencies authorize applicants to initiate consultation with 

other consulting parties, the agencies “remain responsible for their 

government-to-government relationships with Indian tribes.”  Id. 

§ 800.2(c)(4). 

The Fort Bidwell Tribe incorrectly asserts that “FERC improperly 

delegated to Ruby the responsibility to provide the Section 106 

consultation” and that the EIS claimed that Ruby’s contact with the Tribe 

                                            
19/ To the extent that the Fort Bidwell Tribe is asserting that the federal 
agencies failed to appoint a lead agency (see Br. 30, 36), FERC was the lead 
agency, in accordance with the NGA, as explained in the text.  BLM 
informed the Tribe that FERC was the lead agency for the project.  E.g., 
SER 190. 

Case: 10-72552   03/08/2011   Page: 80 of 147    ID: 7672945   DktEntry: 75-1



65 

 

was consultation.  Br. 31-32.  The record pages cited by the Tribe (FBIC 

ER 298-306,381) only show that Ruby coordinated with tribes, not that 

FERC delegated government-to-government consultation authority to 

Ruby.  The EIS describes Ruby’s contacts with tribes as “coordination.”  

FBIC ER 298, 303-06.  While agencies remain responsible for government-

to-government consultation, nothing in the NHPA regulations forbids the 

agencies from also considering Ruby’s coordination efforts with the Tribe.  

Both FERC and BLM engaged in extensive government-to-government 

consultation with the Tribe, repeatedly contacting the Tribe’s designated 

representative directly.  E.g., FBIC ER 55-58, 298-306, SER 156-59, 190-91, 

224-30, 236-37, 382-84, 498-500. 

The Fort Bidwell Tribe is also incorrect (Br. 32, citing FBIC ER 158) 

that Ruby’s alleged conversations with tribal members who were not 

designated by the Tribe as one of the Tribe’s representatives for purposes of 

government-to-government consultation violated the NHPA.  See 36 C.F.R. 

§ 800.2(c)(2)(ii)(C).  The NHPA regulations do not forbid applicants from 

communicating with other members of a Tribe.  Rather, they direct the 

public’s views to be sought and considered.  See id. § 800.2(d)(1).  Here, 

Ruby’s contact with the Tribe’s Chairman is not improper.  See FBIC 

ER 158. 
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Even if Ruby engaged in communication with other non-designated 

tribal members, the Fort Bidwell Tribe offers no indication that such 

communications influenced FERC’s or BLM’s consideration of effects on 

historic properties, that any such influence prejudiced the Tribe, or that 

FERC or BLM relied on any communications with non-designated 

representatives as communications with the Tribe’s government. 

D. BLM complied with the NHPA regulations and BLM’s 
discretionary Guidelines for Conducting Tribal 
Consultation, which are non-binding in any event. 

 The NHPA regulations provide that when consulting on historic 

properties of significance to tribes, agencies shall ensure that consultation 

provides the tribe with “a reasonable opportunity to identify its concerns 

about historic properties, advise on the identification and evaluation of 

historic properties . . . , articulate its views on the undertaking’s effects on 

such properties, and participate in the resolution of adverse effects.”  

36 C.F.R. § 800.2(c)(2)(ii)(A) (emphasis added).  The regulations also 

instruct that the consultation “should commence early in the planning 

process, in order to identify and discuss relevant preservation issues and 

resolve concerns about the confidentiality of information on historic 

properties.”  Id. (emphasis added). 
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The regulations do not mandate what means of communication may 

be used for the consultations or how often agencies must reach out to tribes 

to seek their input.  See id.  Nor do the regulations require agencies to 

segregate the tribal consultation process from other public participation in 

evaluating a project.  Rather, they provide that historic property reviews 

should be “coordinated with other requirements of other statutes” like 

NEPA, and “encourage[]” agencies “to use to the extent possible existing 

agency procedures and mechanisms to fulfill the consultation 

requirements.”  36 C.F.R. § 800.2(a)(4). 

The Fort Bidwell Tribe (Br. 23-27) contends that BLM failed to 

consider the effects of the pipeline on its religious practices and sacred sites 

and Barlese (Br. 21-23, 25, 30) contends that BLM failed to consult with the 

Summit Lake Paiute Tribe in a timely manner.  Both petitioners rely not on 

the NHPA regulations, but on BLM’s Guidelines for Conducting Tribal 

Consultation, BLM Manual Handbook H-8120-1.  See Fed ADXX-XX.  As 

explained below, BLM complied with both the regulations and its 

Guidelines and any non-compliance with the Guidelines is legally irrelevant 

because the Guidelines are not judicially enforceable. 
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1. BLM properly considered the effects on the Fort 
Bidwell Tribe’s religious practices and sacred sites. 

BLM’s Guidelines state that it is BLM’s “policy . . . to avoid infringing 

on Native Americans’ religious rights.”  Fed. AD22.  Proposed BLM 

authorizations “that could substantially restrict access or interfere with free 

exercise must be examined in consultation with tribes” and BLM should 

“seek alternatives that would resolve potential conflicts” and “avoid 

adversely affecting the physical integrity of Indian sacred sites on Federal 

lands.”  Fed. AD22-25.  As the Tribe acknowledges, BLM consulted with it 

about the locations of its sacred sites.  Br. 24 (citing FBIC ER 439); see also, 

e.g., SER 238, 382-86, 483-85, 497-99, 512-14, FBIC ER 132-40, 456-57.  

The Tribe made its religious practices known to BLM.  See Br. 24-27.  BLM 

considered that information when making its decision and consulted with 

the Tribe to try to modify the route to have a lesser impact on the Tribe’s 

religious practices.  E.g., FBIC ER 55-58.20  BLM thus complied both with 

its duty to give the Tribe a “reasonable opportunity” to identify its concerns 

with the pipeline and to participate in the resolution of adverse effects (36 

                                            
20 The Tribe’s contention (Br. 25-27) that the EIS failed to consider the 
impact of the pipeline on its religious practices and sacred sites is incorrect.  
The EIS acknowledged that the pipeline would have effects on religious 
practices and sacred sites of importance to the Tribe, including Barrel 
Springs.  FBIC ER 294-95, 309, 314. 
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C.F.R. § 800.2(c)(2)(ii)(A)) and the guidance in its consultation Guidelines 

to seek alternatives to avoid potential conflicts.  Fed. AD22-25. 

BLM’s Guidelines (like NEPA and the NHPA) do not forbid adverse 

effects to sacred sites or require BLM to select a different route for the 

pipeline.  See Te-Moak Tribe, 608 F.3d at 611.  Indeed, as the Supreme 

Court has recognized, “government simply could not operate if it were 

required to satisfy every citizen’s religious needs and desires” and religious 

practices tied to place “do not divest the Government of its right to use what 

is, after all, its land.”  Lyng v. Northwest Indian Cemetery Protective Ass’n, 

485 U.S. 439, 452-53 (1988).  BLM took its NHPA obligations to consult 

with the Tribe and identify cultural resources that would be impacted by 

the pipeline, as well as potential methods of mitigation, seriously. 

2. BLM’s and FERC’s consultations with the Summit 
Lake Paiute Tribe were timely. 

Petitioner Barlese contends that the federal agencies failed to consult 

with his Tribe in a timely manner.  Br. 18-35.  The NHPA regulations 

instruct that consultation with tribes “should commence early in the 

planning process, in order to identify and discuss relevant preservation 

issues and resolve concerns about the confidentiality of information on 

historic properties.”  36 C.F.R. § 800.2(c)(2)(ii)(A) (emphasis added).  

BLM’s Guidelines similarly say that “tribes should be notified and invited to 
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participate at least as soon as (if not earlier than) the Governor, State 

agencies, local governments, and other Federal agencies.”  Fed. AD34. 

Barlese incorrectly asserts that BLM waited 15 months before 

beginning consultation ( Br. 22), by ignoring the extensive government-to-

government consultation conducted by the lead agency, FERC – including a 

face-to-face meeting with Barlese’s tribe – before BLM also began 

conducting supplemental consultations.  Regardless, neither Barlese nor 

his Tribe was prejudiced by BLM’s supposed delay in consulting with the 

Tribe. 

Here, both FERC and BLM provided the Summit Lake Paiute Tribe 

with repeated reasonable opportunities to identify its concerns throughout 

the pre-filing and application processes.  The optional, year-long pre-filing 

process began on January 31, 2008.  Barlese ER 856.  FERC reached out to 

consult with tribal governments, including the Summit Lake Paiute Tribe, 

on many occasions during the pre-filing period, contacting tribes via letter, 

email, fax, and telephone, beginning with a March 28, 2008 letter.  See, 

e.g., Barlese ER 412-13, 480-81, 941, SER 148.  FERC invited tribes, 

including Barlese’s, to public meetings in April 2008.  Barlese ER 941-43.  

FERC staff also met with members of the Summit Lake Paiute Tribe on 

October 27, 2008, and discussed the pipeline’s impacts on cultural and 
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natural resources.  Barlese ER 941; SER 148-49.  Indeed, the Summit Lake 

Paiute Tribe repeatedly contacted federal agencies about the project during 

the pre-filing period.  E.g., Barlese ER 406-08, SER 129, 148-49, 151-52, 

154, 178-80, 450, 457, 465; see also Barlese Br. 25-29 (detailing some 

communications between Barlese’s Tribe and federal agencies), SER 133-43 

(contacting contractor). 

Barlese ignores all of these government-to-government contacts and 

FERC’s status as the lead agency when faulting BLM for not beginning 

supplemental consultations until late 2008.  Br. 22-30.  Barlese is also 

wrong when he claims that the first contact with his Tribe regarding the 

project was initiated by a Ruby contractor in May 2008.  Br. 24 (citing 

Barlese ER 399).  By May 2008, FERC had already notified the Summit 

Lake Paiute Tribe of the project, invited the Tribe to participate in the 

review process, and conducted a public meeting in Nevada, where the 

Tribe’s Environmental Coordinator participated by phone.  Barlese ER 381, 

941.  Barlese’s assertion that these “contacts do not constitute notification 

or consultation” (Br. 27 n.5) finds no support in the NHPA or its 

implementing regulations.  The NHPA does not provide, as Barlese 

suggests (id.), that letters and meetings required by the NEPA scoping 

process or that also invite the involvement of the general public do not 
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count as consultation with tribes, or that tribes must be consulted about the 

scheduling of public meetings.  Rather, the regulations provide that the 

consultation process should be coordinated with other statutes, including 

NEPA, and “encourages” agencies “to use to the extent possible existing 

agency procedures and mechanisms to fulfill the consultation 

requirements.”  36 C.F.R. § 800.2(a)(4). 

Before Ruby filed its required application with FERC in January 

2009, BLM also began engaging in additional consultations with the 

Summit Lake Paiute Tribe.  E.g., Barlese ER 943, 945-46, SER 128-29, 150-

55, 170-72, 199-200, 202-04.  These contacts gave the Tribe ample 

“reasonable opportunity to identify its concerns about historic properties” 

and the contacts during the optional pre-filing stage and immediately after 

Ruby submitted its application to FERC certainly were “early in the 

planning process.”21  36 C.F.R. § 800.2(c)(2)(ii)(A). 

The specific concerns identified by Barlese do not demonstrate that 

the ROD should be set aside.  BLM did not delegate authority to consult 

                                            
21 The programmatic agreements that Barlese faults FERC for not creating 
(Br. 25) are optional.  36 C.F.R. § 800.14(b).  FERC and BLM ultimately 
decided to conclude the Section 106 process with MOAs.  See SER 126 
(March 18, 2008 meeting where FERC indicated it was “envision[ing] 
State-by-State MOAs (rather than a PA [programmatic agreement])”), 
SER 521. 
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with any tribe to a private company (Br. 25).  See supra at 64-65.  It is not 

clear why Barlese believes that FERC’s communications did not satisfy the 

Guidelines’ notification procedures (Br. 30), but the Guidelines provide 

that notification “can be satisfied through simple one-way written means.”  

Fed. AD36.  In other words, FERC’s written communications to the Tribe 

inviting its views and participation were permissible notifications according 

to BLM’s Guidelines.  While the Guidelines “generally construe[]” 

consultation to mean “direct, two-way communication,” FERC’s meetings 

and phone calls to the Tribe during the pre-filing process easily fall within 

“consultation.”  Id., Barlese ER 941.  The Guidelines also explicitly 

acknowledge that its construction of “consultation” is not the legal 

standard.  Fed. AD36.  Finally, while FERC first notified the Summit Lake 

Paiute Tribe of the project one month after the inter-agency meeting cited 

by Barlese (Br. 23), FERC’s March 2008 letter was still only two months 

into the year-long pre-filing process.  Barlese does not explain how such a 

short delay in contacting his Tribe prevented the Tribe from having a 

“reasonable opportunity” to “identify its concerns about historic properties, 

advise on the identification and evaluation of historic properties, . . . 

articulate its views on the undertaking’s effects on such properties, [or] 
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participate in the resolution of adverse effects.”  36 C.F.R. 

§ 800.2(c)(2)(ii)(A). 

Barlese is incorrect that he was prejudiced by the timing of 

consultation with the Tribe.  Br. 30-35.  As already explained, the Summit 

Lake Paiute Tribe was invited to make its views known early in the pre-

filing process and throughout the formal application process.  There is no 

evidence that the Tribe had insufficient time to make its case.  Rather, the 

record shows that the Tribe repeatedly chose not to provide any specific 

information about the nature or location of its important resources.  E.g., 

Barlese ER 938, 955, 958; FBIC ER 308-09; SER 151, 195, 206, 209-10, 

217, 392.  Given the Tribe’s refusal to share the necessary information until 

after a routing decision was made, if FERC or BLM had extended more or 

earlier invitations to the Tribe to participate, it would have made no 

difference in the outcome.  Nor does Barlese identify any alternative 

(Br. 32-35) that the Tribe would have proposed had it received additional or 

earlier invitations to consult.  Finally, Ruby’s requests that the federal 

agencies move the process along quickly enough to meet Ruby’s desired 

schedule do not violate the NHPA.  See Br. 31.22  The NHPA only requires 

                                            
22 Contrary to Barlese’s insinuations, the agencies did not meet Ruby’s 
preferred schedule.  See SER 177, 197, 221. 
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that agencies provide tribes a reasonable opportunity to provide 

information to and consult with the agencies about properties listed or 

eligible for listing on the National Register and that the agencies consult 

with affected tribes about how to resolve those effects.  36 C.F.R. 

§ 800.2(c)(2)(ii)(A).  BLM complied with those obligations here. 

3. BLM’s consultation Guidelines are not legally 
binding. 

In order for the Guidelines to have the force and effect of law, they  

must (1) prescribe substantive rules – not interpretative rules, 
general statements of policy, or rules of agency organization, 
procedure or practice – and, (2) conform to certain procedural 
requirements.  To satisfy the first requirement the rule must be 
legislative in nature, affecting individual rights and obligations; 
to satisfy the second, it must have been promulgated pursuant 
to a specific statutory grant of authority and in conformance 
with the procedural requirements imposed by Congress. 

United States v. Fifty-Three (53) Eclectus Parrots, 685 F.2d 1131, 

1136 (9th Cir. 1982) (internal quotation marks and citations omitted); see 

also River Runners for Wilderness, 593 F.3d at 1071-72; W. Radio Servs. 

Co, 79 F.3d at 901-02. 

The Guidelines here meet neither requirement.  They do not prescribe 

substantive rules that affect individual rights or obligations, but rather 

contain statements of general policy and recommended agency procedure 

and practice with respect to consulting with tribes.  Fed. AD5, 22-25.  
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Indeed, the Guidelines are not even written in mandatory language.  They 

were not promulgated under the rulemaking provisions of the APA or any 

other Congressional grant of authority, thus they do not impose legally 

enforceable duties on BLM.  BLM’s Guidelines also do not apply to FERC, 

the statutorily designated lead agency for the project.  See 15 U.S.C. 

§ 717n(b)(1). 

Moreover, the sections of the Guidelines that the Fort Bidwell Tribe 

cites relate to a statute, the American Indian Religious Freedom Act, and an 

executive order that do not create judicially enforceable rights.  Lyng, 485 

U.S. at 455 (American Indian Religious Freedom Act does not create private 

cause of action or judicially enforceable rights); Henderson v. Terhune, 379 

F.3d 709, 715 (9th Cir. 2004) (same); Executive Order 13007, Indian 

Sacred Sites, 61 Fed. Reg. 26,771, 26,772 (May 24, 1996) (order does not 

“create any right, benefit, or trust responsibility, substantive or procedural, 

enforceable at law or equity by any party against the United States”);see 

also Morongo Band of Mission Indians v. FAA., 161 F.3d 569, 575 (9th Cir. 

1998) (another executive order with similar language creates no right to 

judicial review).  BLM’s handbook should not be read to impose legally 

binding obligations or create judicially enforceable rights when the statute 
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and Executive Order it is interpreting does not create such rights or 

obligations.23 

E. BLM appropriately consulted about mitigating harms 
to historic properties. 

The NHPA, like NEPA, does not forbid harm to historic resources, but 

creates obligations “that are chiefly procedural in nature,” requiring, for 

example, the generation of information about harm to historic resources 

and that the agency “carefully consider the information produced.”  San 

Carlos Apache Tribe, 417 F.3d at 1097.  Likewise, the requirement that an 

agency consider mitigation under the NHPA is procedural only.  If there 

will be an adverse effect on a site eligible for listing on the National 

Register, the agency must engage in further consultations with the 

consulting parties “to develop and evaluate alternatives or modifications to 

the undertaking that could avoid, minimize, or mitigate adverse effects on 

historic properties.”  36 C.F.R. 800.5(d)(2); see also id. § 800.6(a).  The 

regulations do not provide that a project must be redesigned to avoid or 

mitigate adverse effects to historic properties to the satisfaction of all 

                                            
23 While the Fort Bidwell Tribe asserts that non-compliance with the 
Guidelines somehow violates NEPA (Br. 23-27), nothing in NEPA or its 
implementing regulations make the Guidelines legally enforceable, or 
impose special public involvement obligations on agencies with respect to 
tribes. 
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consulting properties, such as the Tribes here.  Rather, if the agency, SHPO, 

and ACHP (if participating in the consultations) “agree on how the adverse 

effects will be resolved, they shall execute a memorandum of agreement.”  

Id. § 800.6(b)(2) (emphasis added).  FERC and BLM followed this 

procedure here and executed MOAs.  SER 521-56. 

The Fort Bidwell Tribe and Barlese contend that BLM did not consult 

on a reasonable range of alternatives in part because the EIS evaluated the 

Sheldon alternative, which the Service consistently opposed and FERC and 

BLM ultimately rejected because it was incompatible with the purposes of 

the Refuge.24  FBIC Br. 32-35, Barlese Br. 51-53.  The petitioners are 

incorrect that consideration of the Sheldon alternative violates NEPA 

because NEPA requires the consideration of “reasonable alternatives,” 

which can include alternatives that are outside of the agency’s jurisdiction.  

40 C.F.R. § 1502.14(c); see also Muckleshoot Indian Tribe v. U.S. Forest 

Serv., 177 F.3d 800, 814 (9th Cir. 1999).  The Sheldon Alternative was 

technically and economically feasible, thus its inclusion in the EIS did not 

violate NEPA.  See FBIC ER 47. 

                                            
24 The Fort Bidwell Tribe’s contention that the EIS failed to adequately 
address the Barrel Springs TCP and the Big Valley area (which has not been 
designated as a TCP) (Br. 32), is addressed supra at 54-55. 
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The Fort Bidwell Tribe contends that BLM encouraged the Service to 

“produce reasons” that the Sheldon alternative could be “taken off the 

table” and that consultation with the Tribe was thus inadequate.  Br. 34.  

This is simply not true.  The Service had always expressed concerns over 

the Sheldon alternative’s compatibility with the purposes of the Refuge, 

even before FERC published its draft EIS.  SER 121; CBD ER 598.  BLM and 

the Nevada Department of Wildlife requested that the alternative be 

considered during the scoping process.  SER 3-27, CBD ER 589.  That a 

BLM employee encouraged early investigation of whether the Sheldon 

alternative would be compatible with the Refuge’s purpose so that the 

agencies could consider what level of treatment the alternative deserved in 

the EIS (FBIC ER 452-55), does not mean that BLM acted unreasonably or 

failed to consult. 

Nor did BLM inappropriately withdraw alternatives from 

consideration as the Fort Bidwell Tribe suggests (Br. 33).  BLM considered 

all 15 major route alternatives analyzed in the EIS, including several that 

would avoid the areas of concern to the Tribe.  FBIC ER 45-48; see also 

CBD ER 568-74 (analyzing three alternatives that, like Sheldon alternative, 

would avoid certain areas in northwest Nevada and southeast Oregon).  
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BLM simply did not choose an alternative that avoided the Barrel Springs 

or Big Valley areas.  FBIC ER 28, 45-48. 

In addition to the major route alternatives BLM considered, BLM also 

considered a minor route variation through the Barrel Springs TCP.  FBIC 

ER 56-57; SER 261-63.  BLM did not choose this variation, in large part 

because of the Tribe’s position that it was not preferable to the proposed 

route.  FBIC ER 57-58.  BLM consulted with the Tribe to try to “determine 

if additional alignment changes” would make the variation more 

acceptable, but BLM and the Tribe were unable to identify any such 

alignment change.  FBIC ER 57. 

The Fort Bidwell Tribe has not identified any alternative or mitigation 

measure that BLM should have considered in the NHPA consultation but 

did not.  That BLM considered but rejected alternatives that would avoid 

adverse impacts to historical sites of concern to the Tribe does not mean 

that BLM violated the NHPA.  Rather, as provided in the MOAs, historic 

properties will be treated in accordance with the applicable treatment plan 

and, where appropriate, mitigation such as data recovery will occur.  See 

SER 525-28, 542; see also 36 C.F.R. § 800.6(c) (the MOA “evidences the 

agency official’s compliance with section 106”).  BLM has continued to 

consult with tribes in accordance with the MOAs to identify construction 
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variances and reroutes to avoid eligible properties where possible.  See 

FBIC ER 43.  This process complies with the NHPA. 

F. Phased identification of historic properties was 
appropriate. 

The Fort Bidwell Tribe contends that BLM inappropriately used a 

phased approach to identify and evaluate effects on historic properties.  

Br. 35-36 (citing 36 C.F.R. § 800.4(b)(2)).  The NHPA regulations provide 

that a phased approach may be used where “alternatives under 

consideration consist of corridors or large land areas.”  36 C.F.R. 

§ 800.4(b)(2).  Here, the alternatives under consideration clearly consisted 

of corridors or large land areas.  The process employed by the agencies 

established “the likely presence of historic properties within the area of 

potential effects for each alternative” through “background research, 

consultation, and an appropriate level of field investigation” as provided by 

the regulations.  36 C.F.R. § 800.4(b)(2); FBIC ER 289-303. 

Agencies “may also defer final identification and evaluation of historic 

properties if it is specifically provided for in a memorandum of agreement 

executed pursuant to § 800.6.”  36 C.F.R. § 800.4(b)(2).  Here, the MOAs 

for Nevada and Oregon (the only two States where the Fort Bidwell Tribe 

claims an interest in historic properties) explicitly provide for a phased 

approach and for the deferral of the final identification and evaluation of 
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historic properties.  SER 522, 524-27, 538, 541-43.  The MOAs are the 

culmination of the section 106 consultation process, govern the project, and 

“evidence[] the agency official’s compliance with section 106” and the 

regulations.  36 C.F.R. § 800.6(c).  While BLM’s ROD issued before the 

MOAs were signed, it forbade “any construction or other ground disturbing 

activities” until the MOAs were “fully executed and approved” by each of 

the four SHPOs and the ACHP.  FBIC ER 43.  The MOAs themselves also 

forbid construction unless the parties comply with their terms to resolve 

effects on historic properties.  SER 527-28, 543. 

Conditioned decisions such as BLM’s ROD do not violate the NHPA.  

City of Grapevine v. Dep’t of Transp., 17 F.3d 1502, 1509 (D.C. Cir. 1994); 

Nat’l Indian Youth Council v. Watt, 664 F.2d 220, 227-28 (10th Cir. 1981) 

(approval of mining lease before completion of NHPA consultation did not 

violate NHPA because no mining could occur until a mining plan was also 

approved); see also Pub. Utilities Comm’n v. FERC, 900 F.2d 269, 282-83 

(D.C. Cir. 1990) (conditioned approval complies with NEPA).  Indeed, the 

ACHP – the agency that created the NHPA regulations – signed the MOAs, 

which expressly provide for a phased approach.  See 36 C.F.R. 

§ 800.6(b)(2); SER 521-56.  The Fort Bidwell Tribe is thus incorrect that 

BLM “allowed construction to proceed in multiple spreads at the same time 

Case: 10-72552   03/08/2011   Page: 98 of 147    ID: 7672945   DktEntry: 75-1



83 

 

in a manner that eliminates the availability of alternative routes, and 

alternatives for mitigation.”  Br. 35.  BLM did not authorize any 

construction until after the MOAs were signed and all their terms were 

complied with for the segment being authorized.  SER 518-20, 527-28, 543, 

FBIC ER 31, 33. 

Regardless, the use of phased identification and conditioned approval 

did not result in harm to the Tribe.  No federal resources were committed to 

development or potential alternatives cut off before the NHPA process 

culminated in the signing of the MOAs because no construction on the 

pipeline was permitted until after that time.  FBIC ER 43.  There is no 

evidence that the possibility of any alternative was eliminated before the 

ACHP, SHPOs, and FERC signed the MOAs. 

G. Neither the Corps nor the Service violated the NHPA. 

The Fort Bidwell Tribe incorrectly contends that the Corps and the 

Service violated the NHPA because the agencies did not consult with the 

Tribe on historic properties.  Br. 36-37.  The NGA provides that FERC 

“shall act as the lead agency for the purposes of coordinating all applicable 

Federal authorizations.”  15 U.S.C. § 717n(b)(1).  The NHPA regulations also 

provide for the designation of a lead agency.  36 C.F.R. § 800.2(a)(2).  Here, 

FERC was the lead agency for purposes of historic properties consultation, 
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in accordance with both the NGA and NHPA.  E.g., FBIC ER 4-232, 

SER 670-71, 1149-50.  Indeed, FERC, the Nevada SHPO, the Oregon SHPO, 

and the ACHP acknowledged that FERC was the lead agency for purposes 

of NHPA consultation in the MOAs themselves, which evidences the 

agencies’ compliance with the NHPA.  SER 521, 537.  The Fort Bidwell 

Tribe does not dispute this, or argue that it was harmed by any alleged 

noncompliance.  Thus, both the Corps and the Service25 complied with the 

NHPA through FERC’s consultations with the Tribe.  See LaFlamme v. 

FERC, 945 F.2d 1124, 1130 (9th Cir. 1991). 

III. BLM and the Service complied with the ESA. 

A. The Service and the action agencies fulfilled their 
consultation obligations. 

 Whenever a proposed federal action “may affect” a listed species, the 

“action agency” (in this case, FERC, BLM, and the Corps), must consult 

with the appropriate expert wildlife agency (here, the Service).  Id. 

§ 402.14(a).  To facilitate the ESA consultation process, the action agency 

may prepare a biological assessment.  See 16 U.S.C. § 1536(c); 50 C.F.R. 

§ 402.12(a).  If both agencies agree that the proposed action is not likely to 

                                            
25 The Tribe’s argument seems to be the only challenge raised by any of the 
petitioners to the Service’s decision to allow Ruby to use certain roads in 
the Refuge.  See FBIC ER 5. 
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affect listed species adversely, the process ends.  50 C.F.R. § 402.13; see 

also id. § 402.14(b)(1).  This is “informal” consultation.  But if either agency 

determines that the proposed action is likely to affect a listed species 

adversely, “formal” consultation begins, id. § 402.14, culminating in the 

issuance of a BiOp setting forth the expert agency’s determination of how 

the proposed action will affect the listed species, 16 U.S.C. § 1536(b)(3), 

including whether it is likely to cause jeopardy or adverse habitat 

modification, id. § 402.14(h)(3). 

 If the BiOp concludes that the proposed action is not likely to 

jeopardize the species, but will result in the incidental “take” of individual 

members of the species, the Service must provide an incidental take 

statement that prescribes terms to minimize the incidental take. See 16 

U.S.C. § 1536(b)(4).  If the action agency complies with the terms and 

conditions, take of listed species that occurs incidentally to the action is 

exempt from the liability otherwise imposed by Section 9 of the ESA.  Id. 

§ 1536(o)(2); see also Bennett, 520 U.S. at 170. 

FERC submitted its Biological Assessment to the Service on January 

21, 2010, and requested that the Service begin the formal consultation 

process.  SER 564-66, 575.  However, informal consultation on the project 

began much earlier.  By late 2008, the Service had already provided 
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multiple rounds of comments on resource reports and other materials in 

anticipation of the project, and made clear what areas needed more work 

and were the Service’s greatest areas of concern.  See, e.g., CBD Br. 19; 

CBD ER 168 (summary of important events in the consultation). 

B. The Service appropriately addressed the ESA 
Conservation Action Plan in the BiOp. 

In its Biological Assessment, FERC determined that certain protective 

measures being developed by Ruby were for the purposes of conservation of 

listed species, rather than to offset effects of the project itself.  Thus, FERC 

did not include the protective measures as part of the “Federal action” 

subject to formal consultation.  See CBD ER 798; see also SER 561.  

Instead, these protective measures were described in a separate agreement 

signed by Ruby, known as the ESA Conservation Action Plan.  See CBD 

ER 353.  The measures include high priority actions recommended in the 

recovery plans or other action plans for endangered or threatened species 

that would be impacted by the Project.  CBD ER 354. 

As an initial matter, it is difficult to discern what underlies CBD’s 

objections to the Conservation Action Plan.  CBD does not dispute that the 

projective measures in this plan will be beneficial to species.  Nor does CBD 

identify any flaw in the substantive content of the BiOp, which concludes 

that the project will not jeopardize any listed species.  CBD argues that the 
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Service should not have considered the Plan as a “cumulative effect” on the 

species, but rather as part of the proposed action.  Yet CBD fails to identify 

any way in which this would have changed the conclusions of the BiOp, or 

would otherwise make any difference, with one possible exception: the 

Service’s treatment of the Plan as a “cumulative effect” may deny CBD the 

opportunity for a subsequent lawsuit.  This is not, of course, a factor in the 

jeopardy analysis, and none of CBD’s arguments undercut the essential fact 

that the project will jeopardize no listed species. 

1. The Conservation Action Plan is enforceable. 

  CBD calls the Conservation Action Plan “unenforceable” because its 

measures are not part of the described “Federal action” in either the 

Biological Assessment or the BiOp, nor are they imposed in the BiOp as 

“terms and conditions” of the incidental take statement.  Br. 26.  But the 

question of “enforceability” goes beyond just the ESA Section 7 process.  

The Conservation Action Plan is enforceable because both the FERC 

certificate issued to Ruby and the ROD issued by the BLM require Ruby to 

comply with the terms of the Conservation Action Plan. 

 As noted in the BiOp, “FERC certificate Condition 1 will require the 

implementation of these conservation actions.”  CBD ER 267.  The BLM 

ROD also places a number of environmental conditions on its land-use 
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approvals.  These include requirements that Ruby comply with: (1) all 

environmental conditions in the FERC certificate; (2) all terms and 

conditions in the incidental take statement; and (3) all commitments made 

in certain voluntary agreements, including the Letter of Commitment 

regarding the Conservation Action Plan.  FBIC ER 33.  Thus, if Ruby 

violates the terms of the Conservation Action Plan as agreed to in its Letter 

of Commitment, it would violate both the FERC certificate for the Project as 

well as the BLM ROD authorizing it to access and maintain its pipeline on 

federal lands.  CBD simply does not address the Service’s straightforward 

explanation that these measures are an enforceable condition of Ruby’s 

FERC certificate.  CBD ER 267. 

 CBD’s complaint that it cannot file a citizen suit to force Ruby to take 

action under the Conservation Action Plan, Br. 32-33, has no bearing on 

whether the Service’s BiOp is arbitrary and capricious.  If CBD believes that 

Ruby has committed an action which has resulted in the take of a species 

other than that covered by an incidental take statement, then it may file a 

citizen suit against Ruby.  16 U.S.C. § 1540(g)(1)(A). 

2. The Service correctly defined the Federal action 
subject to formal consultation in the BiOp. 

 CBD would have preferred that the Service considered the 

Conservation Action Plan as a set of “conservation measures” within the 
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scope of the proposed action, or else required them as terms and conditions 

of the incidental take statement.  Br. 27.  Although CBD finds it “beyond 

peradventure” that the Conservation Action Plan is an “integral part” of the 

project, Br. 27 n.5, FERC disagreed.  SER 561.  The Service generally 

consults on the action as the action agency describes it. 

 CBD’s objections are based entirely on early discussions in the record 

during which various measures were suggested to mitigate impacts of the 

project and to provide for additional conservation.  See, e.g., Br. 21-22.  

These discussions are irrelevant. They predate the beginning of formal 

consultation, as well as the Biological Assessment (issued in January 2010), 

the Letter of Commitment (signed in March 2010), and the BiOp (issued in 

June 2010).  The only question for this Court is whether the Service was 

arbitrary and capricious in how it ultimately did treat those protective 

measures, and this Court’s review is not based on preliminary positions 

taken by some agency employees. See Nat’l Homebuilders Ass’n, 551 U.S. at 

658-59; Southwest Center for Biological Diversity v. Bureau of 

Reclamation, 143 F.3d 515, 523 (9th Cir. 1998). 

CBD cites a number of record documents that it claims indicate that 

the Conservation Action Plan measures were intended to “offset,” or 

mitigate, effects of the Project.  Br. 27 n.5.  By the time that the consultation 
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process was ending and the Letter of Commitment was signed, it was clear 

that Ruby agreed to the measures “[s]eparately, and not in lieu of FERC’s 

. . . Section 7 consultation responsibility.”  CBD ER 354.  The plan is 

“separate from, and in addition to, any reasonable and prudent measures 

developed as part of the Section 7 consultation,” and “the Project is not 

dependent on these conservation actions.”  Id. 

 A look at the measures in the Conservation Action Plan demonstrates 

that they are not designed to mitigate the effects of this project.  To name 

just a few examples, Ruby has agreed to (1) improve and study a prototype 

fish ladder on the Lost River; (2) conduct a multiyear, basin-wide survey for 

Lost River and shortnose suckers; (3) improve fish passages at several low 

dams; and (4) repair a forest road along Thomas Creek to reduce 

sedimentation in the creek caused by use of the road.  CBD ER 358.  These 

and other protective measures are not part of the construction of the 

pipeline and primarily do not occur along the pipeline route.  The Service 

reasonably accepted FERC’s description of its own proposed action, which 

did not include these separately-agreed to measures. 
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3. The BiOp correctly considered the Conservation 
Action Plan as “cumulative effects” of the proposed 
action. 

 Even though the Conservation Action Plan was not part of the action 

on which the Service was consulting, the Service had to acknowledge that 

the measures were “reasonably certain to occur,” as the FERC certificate 

would require the measures be carried out as its first condition.  See CBD 

ER 267.  This led the Service to analyze the potential effects of these 

measures as “cumulative effects” on the species, to which CBD also objects.  

CBD’s reliance on out-of-context statements in internal agency 

correspondence does not support its argument that the Service should have 

contravened its own regulations by ignoring “cumulative effects” that were 

“reasonably certain to occur.” 

a. The Service was obligated by regulation 
to consider the cumulative effects of the 
Conservation Action Plan. 

 For purposes of the ESA, “Cumulative effects are those effects of 

future State or private activities, not involving Federal activities, that are 

reasonably certain to occur within the action area of the Federal action 

subject to consultation.”  50 C.F.R. § 402.02.  As the measures described in 

the Conservation Action Plan were not yet implemented, they were clearly 

“future . . . activities.”  Id.; see also CBD AD95 (ESA Consultation 
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Handbook at 4-30).  Given the conditions placed on Ruby’s FERC 

certificate, the Service also determined that the Conservation Action Plan 

measures were “reasonably certain to occur.”  CBD ER 267.  Once it 

determined that the measures proposed in the Plan would have cumulative 

effects on listed species, the Service was obligated to consider them in the 

BiOp.26  The regulations governing formal consultation provide that, in a 

biological opinion, the Service is required to “[e]valuate the effects of the 

action and cumulative effects on the listed species or critical habitat.”  50 

C.F.R. § 402.14(g)(3) (emphasis added).  The Service must then 

“[f]ormulate its biological opinion as to whether the action, taken together 

with cumulative effects, is likely to jeopardize the continued existence of 

listed species or result in the destruction or adverse modification of critical 

habitat.”  50 C.F.R. § 402.14(g)(4) (emphasis added).  Although CBD argues 

the Service “can certainly ignore promised mitigation measures in 

determining whether a project risks jeopardizing species,” Br. 28, the 

regulations with which the Service must comply require that the Service 

                                            
26 CBD also suggests that the Conservation Action Plan measures are 
“Federal” and should thus not have been considered to be “cumulative 
effects” of the action.  Br. 31-32. This ignores the fact that the measures will 
be funded by Ruby and will require substantial involvement from state and 
local officials, as well as the assistance of Ruby in negotiating with private 
landowners.  CBD ER 354-55. 
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take into account future actions that meet the definition of “cumulative 

effects.” 

CBD routinely asserts that the Service could not consider these 

“cumulative effects” in assessing whether the project would result in 

jeopardy.  See, e.g., Br. 22, 24, 28.  However, CBD cites no authority for this 

proposition, relying instead on what it appears to believe were statements 

of agency counsel directing staff not to consider the Conservation Action 

Plan measures at all in the BiOp.  See Br. 24.  CBD cites emails from Service 

staff predating the Biological Assessment inviting further comment from 

the Solicitor’s office at the Department of the Interior and discussing three 

hypothetical approaches that the Service might take in the BiOp.  Br. 22, 

24, 28, 27 n.5, 28, 29 (citing CBD ER 912, 914, 916).  CBD also relies on an 

email from one of Ruby’s consultants describing plans for addressing the 

Conservation Action Plan in the Biological Assessment, Br. 22 (citing 

CBD ER 907), as well as a margin comment on a draft of the Biological 

Assessment. Br. 22 (citing CBD ER 763).  None of these documents reflects 

legal advice that the Service was bound to follow. 

 To the contrary, this Court has previously upheld the Service’s 

reliance on a separate conservation agreement in a biological opinion. 

Selkirk Conservation Alliance v. Forsgren, 336 F.3d 944, 954-55 (9th Cir. 
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2003).  In that case, a timber company sought an easement across lands 

administered by the Forest Service that would permit the company to build 

a network of roads and begin logging on its own, privately-held lands.  Id. 

at 948-49.  The company signed a separate conservation agreement with 

the Forest Service and the Fish and Wildlife Service that imposed dozens of 

requirements on the company’s use of its lands, all designed to aid in 

conservation of the grizzly bear, which would be impacted by the proposed 

action.  Id. at 949.  The terms of the agreement were “central” to the 

Service’s biological opinion, id. at 954, which this Court held was 

appropriate.  In reviewing other similar cases, this Court noted that “an 

agency may fulfill its duties under our environmental laws even if the 

agency relies on private mitigation promises when making environmental 

assessments.”  Id. at 955.  “If a Conservation Agreement is in place, then the 

reviewing agencies ought to consider it when evaluating the impact of the 

proposed action.  It is also relevant to know that the Agreement imposes 

enforceable obligations on the parties, to assure that the proposed 

mitigation measures will actually be implemented.”  Id. at 956. 

 Although the enforceability of the measures was relevant to this 

Court’s holding in Selkirk, id., it was not dispositive that those measures 

were considered terms and conditions of the incidental take statement.  Id. 
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at 956 n.5 (noting that enforceability of the measures was not disputed).  

This Court’s holding in Selkirk that an existing agreement should be taken 

into account, coupled with the Service’s regulations requiring consideration 

of cumulative effects in a BiOp, demonstrate that the Service’s approach in 

this case was not arbitrary or capricious. 

b. The Service thoroughly explained its 
final conclusions in the BiOp. 

 CBD makes much of the language in the BiOp that references 

“cumulative effects,” Br. 23-24, and argues that the Service improperly 

reached its no jeopardy conclusion because of the measures of the 

Conservation Action Plan.  Besides providing no authority for its argument 

that those measures could have been ignored as explained supra, CBD does 

not address the substance of the BiOp, which thoroughly supports the 

Service’s conclusions with respect to the species it considered. 

 For example, with respect to the Lahontan cutthroat trout, the 

“Project’s action area contains a limited number of habitats occupied by 

limited numbers of Lahontan cutthroat trout.”  CBD ER 271.  None of the 

areas known to be populated by Lahontan cutthroat trout will be crossed by 

the pipeline.  CBD ER 236.  The projected mortalities “represent a very 

small component of the Lahontan cutthroat trout’s population or habitat.”  

CBD ER 271.  Those that will be affected “contribute a minor role” in the 
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viability of the relevant management unit and “range-wide survival and 

recovery needs of the species.”  Id.  The Service’s conclusion that “the 

Project’s limited adverse effects will not result in an appreciable reduction 

in the survival and recovery of Lahontan cutthroat trout” is thoroughly 

explained, and does not state that it is contingent on cumulative effects 

with additional beneficial effects on the species.  CBD ER 271. 

 Similarly, the Service’s conclusions that the project would have 

limited adverse effects on the Warner sucker and would not jeopardize its 

continued existence, or the recovery function of its critical habitat, is well 

supported.  CBD ER 272.  Although the pipeline would cross two occupied 

streams, “existing geomorphological conditions and . . . Project protective 

measures will minimize adverse effects” and “the intended recovery 

function” of the habitat was “likely to be maintained.”  Id.  The populations 

of Modoc sucker, Lost River sucker, and shortnose sucker where a few 

mortalities were projected were all considered to be “a minor component” 

of the overall populations of those species even within the action area.  CBD 

ER 272-73.  The project’s withdrawal of water from the Upper Colorado 

River Basin was also addressed in great detail in the BiOp.  The Service 

concluded that while it must treat all depletions from the basin as having an 

adverse effect on listed fishes, this particular depletion was “relatively 
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minor,” would be “spread . . . over a long period of time,” and will occur 

upstream of a major reservoir and dam that further serves to separate the 

water depletion from listed fish and their critical habitat, all of which will 

“mute any Project depletion-related adverse effects to Colorado River 

fishes.”  CBD ER 264. 

 In short, although CBD argues that the Service’s conclusions 

improperly relied on the beneficial effects of the protective measures in the 

Conservation Action Plan, it identifies no weaknesses in the BiOp’s analysis 

of the effects of pipeline construction.  The Service was required to analyze 

all “cumulative effects,” which it did, and the BiOp’s conclusions are well 

explained and supported by the record. 

C. The BiOp considered all relevant factors and is not 
arbitrary or capricious. 

1. The BiOp did not address groundwater depletion 
because the projected amounts were not expected to 
impact listed species. 

 One of the important issues addressed in the BiOp is the withdrawal 

of water from surface water sources, which would be used for hydrostatic 

testing of the pipeline and dust abatement.27  The BiOp states that “[a]n 

                                            
27 Hydrostatic testing involves running water through portions of the 
pipeline for about 8 hours at or above the pressure at which natural gas will 
eventually run through it, in order to test for leaks and other deficiencies. 

(Cont.) 
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estimated 64,268,784 gallons of water will be required from surface water 

sources for hydrostatic testing and dust abatement.” Barlese ER 25.  The 

BiOp acknowledges that none of the surface water sources contain any 

listed fish.  Id.  However, one of the sources was the Hams Fork River, 

which is upstream from the upper Colorado River system.  Id.  This river 

system contains listed fish and critical habitat, and so even though the 

withdrawal area did not contain any listed fish, the Service carefully 

considered potential impacts to the upper Colorado River system from this 

surface water withdrawal.  Barlese ER 98-102.  The BiOp also notes that for 

all surface water withdrawals, the water would be discharged back to the 

same portion of the watershed from which it was withdrawn, to avoid the 

potential transfer of pathogens or nonnative species.  Barlese ER 25. 

 Further protections were provided by the relevant state agencies 

where these water withdrawals would occur.  Id.  Ruby would not be 

permitted to use chemicals during the testing process, for example, with the 

exception of certain approved biocides where the waters might contain 

pathogens or nonnative species.  Id.  Once testing is completed, water 

would be discharged back to the watershed at a specified and controlled 

                                                                                                                                             
See Barlese ER 25; SER 560; 49 C.F.R. Part 192 (specifications for 
hydrostatic testing). 
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rate, using a variety of prescribed filter systems to further protect local 

water systems.  Id.  Water quality would be tested regularly to ensure that 

contaminants in the water do not exceed the required minimums.  Id. 

 Petitioner Barlese does not take issue with any of these protective 

measures, but asserts that the BiOp should also have addressed additional 

depletions from groundwater sources that would also be used for 

hydrostatic testing and dust abatement.  Br. 55.  As the EIS explains, Ruby 

proposed to use about 221.1 million gallons of water for hydrostatic testing 

and about 116.7 million gallons of water for dust control from 65 wells 

drawing from groundwater sources.  Barlese ER 920.  The EIS addresses 

the potential impacts that these withdrawals would have on the water 

resources of the affected areas, id., which Barlese does not challenge. 

 Contrary to Barlese’s assertion (Br. 56) the groundwater depletions 

were “identified and accounted for” in the EIS, where their potential effect 

on water resources was assessed.  See Barlese ER 920.  The Biological 

Assessment and BiOp also acknowledge that groundwater would be used.  

SER 560; Barlese ER 25.  But the groundwater depletions contemplated by 

this Project are simply too small to have any discernible effect on the 

surface water flows to which they are connected.  The BiOp does not 

address this issue explicitly because nothing in the record suggests that the 
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groundwater depletions projected by the Project could have any discernible 

effect on species. 

 Barlese cites no sources to the contrary, relying instead on hyperbole. 

The brief describes “massive withdrawals of groundwater,” Br. 54, that 

were “grossly underestimated” in the BiOp for “no logical reason,” Br. 55-

56, with consequences that “could be particularly grave for the affected 

fish.”  Br. 57 (emphasis added).  The absence of any citation to suggest that 

these groundwater withdrawals would have any noticeable effect on species 

is fatal to this argument, as Barlese has failed to demonstrate that 

groundwater withdrawals are “relevant factors” to the Service’s 

consideration of the Project’s impact on species.  Ariz. Cattle Growers’ 

Ass’n v. U.S. Fish & Wildlife Serv., 273 F.3d 1229, 1236 (9th Cir. 2001).  The 

BiOp concerns itself with threatened or endangered species, and Barlese 

points to no data suggesting that any identified threatened or endangered 

species would be affected by groundwater depletions.  Those species do not 

live in groundwater – they live in rivers and streams, and thus the BiOp 

focused on those surface waters when considering impacts to the species. 

 It is correct, of course, that groundwater and surface water are 

“physically interrelated as integral parts of the hydrologic cycle.”  Barlese 

Br. 57 (quoting Cappaert v. United States, 426 U.S. 128, 142 (1976)).  
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However, the relationship of groundwater flows to surface water flows is 

not one-to-one.  Although 337.8 million gallons of groundwater depletion 

might sound significant to those outside the field, in the context of ESA 

consultation it is not, when the depletion will occur as a one-season event 

spread between 65 separate locations along the Pipeline route, many of 

which do not contain any listed species.28  Far more important was the 

direct depletion of surface waters, which the BiOp fully addressed. 

 The BiOp must be upheld so long as the Service “considered the 

relevant factors and articulated a rational connection between the facts 

found and the choice made.”  Selkirk Conservation Alliance, 336 F.3d at 

953-54.  Here, the relevant factors for hydrostatic testing and dust 

abatement were the direct depletion of surface waters.  The Service and the 

consulting agencies did not think the groundwater depletions would have a 

discernible effect, thus they are addressed appropriately in the EIS but were 

not analyzed in the BiOp.  “Deference to the informed discretion of the 

responsible federal agencies is especially appropriate, where, as here, the 

agency’s decision involves a high level of technical expertise.”  R-CALF, 415 

F.3d at 1093 (citing Ariz. Cattle Growers’ Ass’n, 273 F.3d at 1236).  In the 

                                            
28 Also worth noting is that much of the Pipeline construction has occurred 
in winter months when the projected water withdrawals for dust abatement 
were likely not necessary. 
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complete absence of any evidence to the contrary, this Court must defer to 

the Service’s decision as to whether groundwater depletion is relevant to 

the effects on listed species. 

2. The Service reasonably relied on a 2004 biological 
opinion for calculating incidental take levels. 

 The Service determined that for waterbody crossings in areas that 

might contain or are connected to habitat of listed fish, Ruby would employ 

specific construction and mitigation procedures, namely isolation of the 

worksite from the rest of the waterbody (basically, dry-ditch construction, 

also discussed supra at 56-57) and removal of any fish in the worksite.  

Barlese ER 82-83.  While worksite isolation and fish removal “are designed 

to avoid certain direct impacts” to listed fish, the removal may still cause 

other stress effects on the fish.  Barlese ER 83. 

Accordingly, the Service issued an incidental take statement 

permitting limited take of those species associated with the isolation and 

removal efforts at worksites and imposed terms and conditions on the 

crossings.  Barlese ER 111-115.  To calculate the amount of authorized take, 

the Service relied in part on a biological opinion previously prepared in 

2004.  Barlese ER 83 (discussing SER 567-74 (“2004 Fish Passage 

Restoration Activities BiOp”)).  In that document, the Service estimated 

that the construction and mitigation procedures it required would 
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adequately protect almost all of the fish present at the site from injury or 

mortality.  Barlese ER 83.  However, to be conservative, the Service 

estimated that each inwater construction activity would result in one fish 

being killed during fish handling and one being killed during dewatering 

activities.  Id.  The Service found that the same estimates applied to the 

Ruby Pipeline Project, as its “proposed work site isolation and fish salvage 

activities are similar to those reviewed” in 2004, “including similar fish 

protective measures such as inwater work timing windows.”  Id. 

 Barlese objects to these estimates solely on the ground that the 2004 

BiOp assumed protective measures that are not required of the Ruby 

Pipeline Project.  Br. 59-60.  Barlese claims that  

nothing here requires Ruby either to (a) dewater the project 
area slowly, rather than pumping the water out as quickly as 
possible, or to (b) prevent additional fish from entering the 
Project area and being injured or killed once it has been 
dewatered and the water is being pumped or piped around the 
area to be trenched. 

Br. at 60-61.  Both of these statements are untrue. 

 The BiOp addresses the issue of pumping speed directly, providing 

that “all pumps will be screened” in accordance with Oregon and Nevada 

requirements, to prevent fish from being harmed by the pump.  Barlese 

ER 24.  Fish screening “would include designing screen approach velocities 

to not exceed 0.4 cubic feet per second (cfs) for active (self-cleaning) pump 
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screens and to not exceed 0.2 cfs for passive (screen with no self cleaning 

system) screens.”  Id.  Although pumping is generally a slow method of 

dewatering, the BiOp directly addresses Barlese’s concern by mandating a 

slow rate of pumping at specific speeds. 

 Barlese’s second concern is also specifically addressed in the BiOp. 

The BiOp requires that all streams where a listed species might be present 

must use a “dry-ditch” crossing method.  Barlese ER 22-23.  This method 

requires isolation of the work area.  Barlese ER 24.  Before dewatering the 

work area, fish removal will be conducted “by a qualified fisheries biologist 

using proper fish handling techniques.”  Id.  “Any fish captured will be 

placed in aerated buckets and transported downstream from the crossing 

within 15 minutes of capture.”  Id.  An additional removal effort will take 

place after the work area is dewatered, to prevent fish from entering the 

work area and being injured.  Id.  The pumps themselves will be screened, 

id., and any fish that escapes the fish passage and becomes trapped in the 

dewatered area will be relocated by “[a]n experienced fisheries biologist, 

familiar with fish capture and handling techniques.”  Id.  As the BiOp 

explains, these conditions are very similar to those considered in the 2004 

BiOp, Barlese ER 83, and thus the agency reasonably relied on the take 

estimates in the 2004 BiOp. 
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3. The Service reasonably explained the quantity of 
take of Lahontan cutthroat trout eggs and fry. 

 In a footnote, Barlese states that the Service authorized take of “all 

eggs and fry” of Lahontan cutthroat trout in 18 waterbody crossings.  Br. 61 

n.16; see also Barlese ER 111 (authorizing incidental take of Lahontan 

cutthroat trout eggs and fry in specified conditions).  This Court has 

previously stated that “the permissible level of take ideally should be 

expressed as a specific number.”  Oregon Natural Res. Council v. Allen, 476 

F.3d 1031, 1037 (9th Cir. 2007).  Barlese is incorrect that the Service failed 

to comply with this Court’s general preference for quantifying take.29  

 This Court does not require take to be expressed in numerical form if 

it is impracticable to specify a number.  Id.  The Service is required only to 

explain why a more specific number is not available.  The need for 

flexibility was recognized by Congress when discussing the incidental take 

statement provision of the ESA prior to its enactment.  Id.  “The Committee 

recognizes . . . it may not be possible to determine the number of eggs of an 

endangered or threatened fish which will be sucked into a power plant 

when water is used as a cooling mechanism. The Committee intends only 

                                            
29 Barlese also overstates this impact – as explained below, the incidental 
take statement authorizes take of all eggs and fry in only ten waterbody 
crossings. 
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that such numbers be established where possible.” Id. (quoting H.R.Rep. 

No. 97-567, at 27 (1982), reprinted in 1982 U.S.C.C.A.N. 2807, 2827). 

 Here, as the exact number of eggs and fry in a given location at a 

given time are unknown, the Service used as a surrogate measure the 

precise size of the impacted areas.  As the BiOp explains, Lahontan 

cutthroat begin to spawn in April, but may spawn as late as July in colder, 

higher elevation waters.  Barlese ER 84.  Thus, where Lahontan cutthroat 

trout might be present, inwater work was not permitted to begin until 

July 1, as “most fish would emerge from spawning gravels” before that date.  

Id.  However, at a “limited number of higher elevation” waterbody 

crossings, an unknown number of eggs and fry “may still occur in the 

gravel” and might be taken.  Id.  The Service anticipated take could occur in 

10 of the 75 connected waterbody crossings (due to their higher elevation), 

id., and explained that take would be further limited in those streams to the 

115-foot wide construction area at each crossing, which is “relatively 

narrow.”  Barlese ER 82-83.  Additionally, the Service estimated that eight 

of those ten crossings would also involve blasting, which could result in 

additional take of eggs and fry within 400 feet of adjacent habitat at each of 

those crossings.  Barlese ER 87-88. 
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 This case is unlike Allen, in which the Service authorized the take of 

northern spotted owls but quantified only the amount of lost habitat, rather 

than the number of individual owls, that would be taken.  Allen, 476 F.3d at 

1037-38.  This Court did not find it a sufficient explanation that surveys of 

owl populations were out-of-date.  Id.  Here, the impracticability of 

counting the numbers of eggs and fry in the gravel beds of these 

waterbodies is not seriously in dispute.  The Service quantified the impacts 

in the BiOp by using “ecological conditions . . . as a surrogate for defining 

the amount or extent of take,” an approach expressly authorized by this 

Court.  Allen, 476 F.3d at 1038 (citing Ariz. Cattle Growers’ Ass’n, 273 F.3d 

at 1250).  The Service adequately explained why take will occur at those ten 

crossings, and precisely identified the specific areas where take might 

occur, all of which satisfies the ESA’s requirement to specify the “impact” of 

the incidental takings on the species.  16 U.S.C. § 1536(b)(4)(i); Allen, 476 

F.3d at 1037. 

4. The BiOp thoroughly considered the impacts of 
blasting on threatened and endangered species. 

 As described above, waterbodies where any threatened or endangered 

species might be present will be crossed using a “dry-ditch” method, in 

which the work site is isolated and fish are removed from the area before 

construction begins.  This is also true at crossings where blasting will be 
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necessary.  CBD ER 249.  CBD gives the impression that explosives will be 

used while fish are present at the blasting site, which is not the case.  See, 

e.g., Br. 17 (“[T]he Pipeline will use explosives to blast through Warner 

sucker critical habitat at Twelvemile and Twentymile Creeks, while suckers 

are present.”) (emphasis in original).30  As described above, each waterbody 

crossing listed in Tables 1 through 4 of the BiOp will utilize a dry crossing 

method that will minimize impacts to fish by removing them from the work 

area before construction work begins.  Term and Condition 1.2, a 

mandatory requirement of the incidental take statement, provides further 

restrictions on blasting activity that will minimize its impacts.  CBD ER 277.  

The Service took seriously all concerns about the impacts of blasting, and 

CBD has not actually identified any point at which the Service failed to 

consider any “relevant factors” when analyzing the impacts of the project. 

IV. The Corps’s reliance on Nationwide Permit 12 did not 
violate the CWA. 

A. The Nationwide Permit system. 

The CWA prohibits the discharge of pollutants, including dredged or 

fill material, into navigable waters unless authorized by a CWA permit.  

                                            
30 As with many of the waterbody crossings about which the petitioners 
express concern, these were completed in January 2011, making the issue a 
moot point. 
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33 U.S.C. § 1311(a).  CWA Section 404 allows the Corps to regulate 

discharges of dredged and fill material into navigable waters through 

individual and general permits.  33 U.S.C. § 1344.  The Corps may issue 

general permits on a state, regional, or nationwide basis, so long as the 

adverse effects of the activities being regulated are individually and 

cumulatively minimal.  Id. § 1344(e)(1). 

 Nationwide general permits are “designed to regulate with little, if 

any, delay or paperwork certain activities having minimal impacts.”  

33 C.F.R. § 330.1(b).  In most cases, permittees do not even need to notify 

District Engineer.  Id. § 330.1(e).  However, some NWPs require the 

District Engineer “to review the proposed activity before the NWP 

authorizes its construction.”  Id. § 330.1(d). 

 If a NWP requires District Engineer review, the prospective permittee 

must submit a written pre-construction notification.  72 Fed. Reg. at 11,194-

11,196; see also Crutchfield v. County of Hanover, 325 F.3d 211, 214-215 

(4th Cir. 2003) (summarizing pre-construction notice process).  Upon 

reviewing the notification, if the District Engineer is concerned that the 

project may not meet the terms and conditions of the NWP or may have 

more than minimal impacts on the aquatic environment, the District 

Engineer “will initially hold informal consultations with the permittee . . . to 
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allow the permittee to furnish information which satisfies the District 

Engineer’s concerns.”  33 C.F.R. § 330.5(d)(2). 

If the District Engineer ultimately determines that the proposed 

activity “would have more than minimal individual or cumulative adverse 

effects on the environment or otherwise may be contrary to the public 

interest, he must either modify the NWP authorization to reduce or 

eliminate the adverse impacts, or notify the prospective permittee that the 

proposed activity is not authorized by NWP.”  Id. § 330.4(e)(2).  The 

District Engineer “may add conditions on a case-by-case basis to clarify 

compliance with the terms and conditions of an NWP or to ensure that the 

activity will have only minimal individual and cumulative adverse effects on 

the environment, and will not be contrary to the public interest.” Id. 

§ 330.6(a)(3)(i). 

 At issue here is NWP 12 for Utility Line Activities.  72 Fed. Reg. at 

11,182-11,183.  NWP 12 authorizes activities “required for the construction, 

maintenance, repair, and removal of utility lines and associated facilities in 

waters of the United States, provided the activity does not result in the loss 

of greater than 1/2 acre of waters of the United States” and “there is no 

change in pre-construction contours.”  Id. at 11,182.  NWP 12 required Ruby 

to submit a pre-construction notification for the project.  See id. at 11,183. 
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B. No individual permit was required. 

CBD asserts that the Corps should have proceeded with an individual 

permit as some early staff discussions indicated should have occurred.  

Br. 43-45.  Contrary to CBD’s contentions, the Corps resolved these 

concerns, which centered on Ruby’s plans at Goose Lake, and reasonably 

relied on NWP 12. 

Three Corps districts reviewed the materials submitted by Ruby, but 

the Sacramento District was the designated lead district for the project and 

had the ultimately authority to determine whether the project met the 

terms and conditions of NWP 12.  SER 576-77.  Upon receiving Ruby’s pre-

construction notification(see SER 581-82),31 some Corps staff were 

concerned that Ruby’s plans might not meet the terms and conditions of 

NWP 12 and minimize impacts to the aquatic environment.  See SER 610-

19.  As required by Corps regulations, the agency held informal 

consultations with Ruby.  See 33 C.F.R. § 330.5(d)(2)(i).  From January 

through July of 2010, the Corps repeatedly sought, and Ruby supplied, 

additional information regarding compliance with NWP General 

                                            
31 The original index for the Corps’s administrative record mistakenly 
indicated that the Corps did not consider the pre-construction notification 
as well as a limited number of other documents.  The Corps filed a motion 
to file a corrected index on January 31, 2011.  No petitioner objected to the 
motion, and it remained pending at the time this brief was filed. 
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Conditions, general mitigation and restoration techniques, and 

modification of site-specific crossing plans to minimize impacts.  See, e.g., 

SER 620-23, 654-69, 678-83, 698, 711-12, 725-26, 741-47, 748-63, 771-72, 

789-832, 923, 930-35. 

Early in the process, the Portland and Sacramento Districts agreed 

that because Ruby proposed at that time to spread excess spoil within the 

wetlands at Goose Lake, Ruby’s plan would cause the loss of greater than 

one-half acre of waters of the United States and therefore exceeded the 

terms of NWP 12 (see 72 Fed. Reg. at 11,182).  SER 676, CBD ER 384.  

However, all the other crossings qualified for authorization under NWP 12.  

CBD ER 384.  In response to the Corps’s concerns about the Goose Lake 

crossing, Ruby agreed to spread the excess spoil in uplands instead of in the 

wetland, to decrease its right-of-way from 195 feet to 125 feet, to employ a 

wetland scientist to monitor activities in Goose Lake, and to take a number 

of other measures outlined in a document known as the Goose Lake White 

Paper.  SER 925-29, see also SER 748-63.  The Portland District concluded 

that those and other changes “minimiz[ed] [Ruby’s] project work area and 

their potential adverse affects” on Goose Lake.  SER 936. 

All of the districts further agreed that Ruby had satisfied the Corps’s 

initial concerns by detailing its mitigation and restoration techniques in its 
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final Plan of Development, and by providing site-specific photographs, 

crossing methods, and crossing diagrams for each crossing.  SER 771-73, 

789-91, 831-913, 914-19, 921, 930-36, 948-1095, 1151-71 (excerpts of 

photographic log of each crossing)32.  The individual districts’ early 

concerns –before Ruby provided additional information and agreed to alter 

its activities at Goose Lake – do not undermine that conclusion.  See Nat’l 

Ass’n of Home Builders, 551 U.S. at 658-59; see also Wetlands Action 

Network, 222 F.3d at 1122 n.8. 

The Corps’s authorization letter and accompanying Statement of 

Findings found that “the construction impacts to waterbodies and wetlands 

would be temporary,” that the project would “not be contrary to the public 

interest,” and that “when added to the effects of other similar projects, [the 

project would] not result in more than minimal cumulative adverse 

impacts.”  CBD ER 297-98, 302.  “To ensure restoration of wetlands and 

waters compliance,” the Corps incorporated into the authorization letter all 

mitigation and restoration measures in Ruby’s finalized Plan of 

                                            
32 The Supplemental Excerpts of Record contains only a sample of the 
photographic log because it is over 1,000 pages.  If the Court desires to see 
the entire log, we can provide it on CD-ROM or in paper.  The original 
index for the Corps’s administrative record mistakenly indicated that the 
Corps did not consider the photographic log, but the Corps filed a motion to 
file a corrected index on January 31, 2011, which corrects this error, as 
indicated supra at 111 n.31. 
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Development.  CBD ER 2, 301.  The Corps further required Ruby to 

“document pre- and post- construction conditions” at all waterbody and 

wetland crossings by “submit[ting] post-construction photos of the project 

site within 15 days after restoration completion.”  CBD ER 2, 301.  The 

Corps summarized Ruby’s revised commitments at Goose Lake, 

incorporated the Goose Lake White Paper into the authorization letter, and 

imposed additional conditions on Ruby at Goose Lake.  CBD ER 2-3, 298-

99, 301-02; see also SER 924-29 (final version of Goose Lake White Paper). 

CBD incorrectly contends that the Corps’s Statement of Findings had 

to pinpoint a specific “condition, project modification, or new information” 

to justify the agency’s “change of heart.”  Br. 45.  Such a statement is not 

required by the Corps’s regulations.  Under 33 C.F.R. § 330.4(e)(3), the 

regulation cited by CBD, the “division or district engineer will restore 

authorization under the NWPs at any time he determines that his reason 

for asserting discretionary authority [to require an individual permit] has 

been satisfied by a condition, project modification, or new information” 

(emphasis added).  The Corps never asserted its discretionary authority to 

require an individual permit for any portion of the project.  See id. 

§ 330.2(c) (requiring the District Engineer’s response to be in writing).  

Accordingly, there was no need for the Corps to document a specific 
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“condition, project modification, or new information” to justify a change in 

permitting method.  Id. § 330.4(e)(3). 

Regardless, the Corps’s Statement of Findings and authorization 

letter sufficiently document the conditions, modifications, and new 

information that the Corps had obtained from Ruby.  The Corps 

summarized Ruby’s modified crossing plan for Goose Lake, incorporated 

the Goose Lake White Paper, and imposed further conditions at that site to 

ensure minimal impacts.  CBD ER 2-3, 298-302.  The Corps also 

incorporated the detailed mitigation and restoration plans contained in 

Ruby’s final Plan of Development.  CBD ER 2, 301. 

Moreover, the documentary evidence in the record conveys the Corps’ 

diligence in obtaining essential information from Ruby and the conclusions 

that the three districts reached upon reviewing that information.  See supra 

at 111-13; see also Crutchfield, 325 F.3d at 219 (according deference to the 

Corps’ NWP decision where “it devoted more than five months to reviewing 

the application, engaged in an extensive and ongoing dialogue with the 

County, considered comments from at least eight other federal and state 

environmental and health agencies, and generated an administrative record 

of more than 6,000 pages”).  This Court must therefore uphold the Corps’s 

determination that Ruby had supplied additional information and had 
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modified the project to bring it into compliance with NWP 12.  See Ariz. 

Cattle Growers’ Ass’n v. Salazar, 606 F.3d 1160, 1169-70 (9th Cir. 2010) 

(finding an “e-mail’s explanation for the agency’s change in perspective 

supported by the record” and noting that the court must “uphold a decision 

of less than ideal clarity if the agency’s path may be reasonably discerned.’” 

(quoting Nat’l Ass’n of Home Builders, 551 U.S. at 658)).  

C. The Corps ensured that the project complied with all 
NWP General Conditions. 

The Corps confirmed that the project met the General Conditions that 

apply to all NWPs.  See 33 C.F.R. § 330.2(h) (“The ‘conditions’ of NWPs are 

additional provisions which place restrictions or limitations on all of the 

NWPs.”); 72 Fed. Reg. at 11,191-96 (listing General Conditions).  Upon 

receiving Ruby’s pre-construction notification, the Corps evaluated whether 

the project complied with the General Conditions and sought further 

information and modifications from Ruby to ensure compliance.  See, e.g., 

SER 620-21, 624-30, 654-69, 713-24, 733, 739-40, 789-91, 936.  CBD 

incorrectly contends that the project did not meet General Conditions 3, 15, 

and 20.  Br. 45-47. 

1. General Condition 3. 

General Condition 3 requires that “[a]ctivities in spawning areas 

during spawning seasons must be avoided to the maximum extent 
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practicable.”  72 Fed. Reg. at 11,191.  The project complied with that 

condition because Ruby scheduled in-work water windows according to 

individual state fisheries agencies’ and FERC’s requirements.  SER 1014-15. 

General Condition 3 further requires that “[a]ctivities that result in 

the physical destruction (e.g., through excavation, fill, or downstream 

smothering by substantial turbidity) of an important spawning area are not 

authorized.”  72 Fed. Reg. at 11,191 (emphasis added).  In furtherance of 

that condition, the Corps cooperated with Ruby and the Service to 

implement a waterbody crossing risk screening tool.  SER 631-653, 769; see 

also SER 765-68 (Corps and the Service setting up in-person meeting).  The 

Service’s BiOp, which the Corps incorporated into its Statement of Findings 

and authorization letter (CBD ER 1, 300), required Ruby to use the tool to 

develop a waterbody crossing plan for all streams containing threatened 

and endangered species.  Barlese ER 113-15, SER 937-47 (excerpts of BiOp 

Appendix B).  Ruby expanded its use of the modified risk assessment to 

include the entire project.  SER 792; see also SER 794-830 (draft 

Waterbody Crossing Risk Assessment). 

The risk management tool helps identify streams as “higher risk in 

the sense that disturbance by construction activities has a greater potential 

to alter the stream[’]s natural characteristics.”  SER 811.  The Corps 
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required Ruby to use the tool to analyze variables related to “stream and 

site response potential” and implement “Best Management Practices 

(BMPs) during stream crossing construction to eliminate or minimize 

damage to fish habitat.”  See SER 811-17.  The Corps therefore ensured that 

the project would not destroy any important spawning areas.  See id.; see 

also SER 743-45 (sediment control and turbidity mitigation techniques), 

1021 (same in Plan of Development).  CBD does not identify a single 

important fish spawning area that would be destroyed by the project. 

2. General Condition 15. 

General Condition 15 states that “[n]o activity may occur in a 

component of the National Wild and Scenic River System, or in a river 

officially designated by Congress as a ‘study river’ for possible inclusion in 

the system.”  72 Fed. Reg. at 11,192 (emphasis added).  CBD asserts that the 

Corps did not ensure compliance with General Condition 15 because FERC 

“disclosed that Twelvemile Creek, a waterbody [to be crossed] in Oregon, 

has been proposed for designation as a Wild and Scenic River.”  Br. 46-47 

(emphasis added). 

Twelvemile Creek was not a congressionally designated Wild and 

Scenic River or study river at any time during the Corps’ review of the 
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project.  See SER 315.33  Regardless, activities under NWP 12 are permitted 

where “the appropriate Federal agency . . . has determined in writing that 

the proposed activity will not adversely affect the Wild and Scenic River 

designation or study status.”  72 Fed. Reg. at 11,192.  Here, BLM’s Lakeview 

District determined that the project would not adversely affect its proposal 

to designate Twelvemile Creek.  FBIC ER 178, CBD ER 620-21. 

3. General Condition 20. 

General Condition 20(c) requires “[c]ompensatory mitigation at a 

minimum one-for-one ratio . . . for all wetland losses that exceed 1/10 acre.”  

72 Fed. Reg. at 11,193.  CBD cites to the Corps’s Statement of Findings, 

which says that in Oregon, 0.183 acres of wetlands of one vegetative type 

would be converted into wetlands of a different vegetative type.  Br. 47 

(citing CBD ER 299, stating “0.183 acres of PSS [Palustrine Scrub-Shrub] 

wetland would be converted to PEM [Palustrine Emergent] wetland”).  

However, Ruby modified the project so that “there will be no conversion 

from PSS to PEM anywhere along the Project route.”  SER 1629; see also 

                                            
33 See also Designated Wild & Scenic Rivers, 
http://www.rivers.gov/wildriverlist.html (last updated 12/23/2010); Wild 
and Scenic Study Rivers, http://www.rivers.gov/study.html (last updated 
5/16/2010).  Twelvemile Creek is still not congressionally designated. 
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SER 711.  It appears that the Corps inadvertently neglected to revise the 

Statement of Findings to reflect Ruby’s modification of the project. 

Regardless, a conversion from PSS to PEM wetlands does not 

constitute a “loss of waters of the United States.”  See SER 697, 695 

(“Conversion from PSS to PEM wetland is not a loss if preconstruction 

contours are restored.”).  To constitute a loss, permanent discharges of 

dredge and fill material must “change an aquatic area to dry land, increase 

the bottom elevation of a waterbody, or change the use of a waterbody.”  72 

Fed. Reg. at 11,196.  Ruby’s original planned conversion of wetland types 

would affect only the vegetation in the wetland, not change the area to dry 

land, increase the bottom elevation, or change the use of the waterbody, 

therefore the compensatory mitigation required by General Condition 20(c) 

did not apply. 

Rather, under General Condition 20(h), “[w]here certain functions 

and services of waters of the United States are permanently adversely 

affected, such as the conversion of a forested or scrub-shrub wetland to a 

herbaceous wetland . . . mitigation may be required.”  72 Fed. Reg. at 11,194 

(emphasis supplied).  Mitigation takes many forms, including “avoiding, 

minimizing, rectifying, reducing, or compensating.”  72 Fed. Reg. at 11,193.  

To ensure sufficient wetland mitigation in Oregon, the Portland District 
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provided Ruby with a detailed list of revegetation requirements.  SER 789-

90.  The Portland District agreed that the revegetation techniques in Ruby’s 

revised wetland restoration plan sufficiently addressed its requirements.  

SER 916-17; see also SER 1097-1146.  Thus, the Corps ensured compliance 

with General Condition 20(h). 

CBD also asserts that General Condition 20(c) required compensatory 

mitigation for 0.329 acres of wetland loss due to blasting.  Br. 47 (citing 

CBD ER 307).  In fact, CBD cites to compensation for 0.329 acres of 

waterway loss pursuant to Oregon law.  CBD ER 307.  The Oregon 

Department of State Lands had instructed Ruby to consider any blasting in 

fish-bearing streams to be a permanent loss that required compensatory 

mitigation.  CBD ER 326.  General Condition 20(c), by contrast, only 

mandates compensatory mitigation for wetland losses of greater than 1/10 

acre.  With respect to “streams or other open waters,” under General 

Condition 20(d) the Corps “may require compensatory mitigation, such as 

stream restoration, to ensure that the activity results in minimal adverse 

effects on the aquatic environment.”  72 Fed. Reg. at 11,193 (emphasis 

added). 

The Corps required Ruby to conduct stream restoration.  At the 

Corps’ request, Ruby provided additional information regarding mitigation 
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and restoration from blasting.  SER 916, 920-23, 933, 995-96, 575a-575q.  

Ruby further committed that “streambeds would be returned to their 

preconstruction contours, and stream and river banks would be restored 

and mitigated in kind or to a greater functional quality than their 

preconstruction condition.”  SER 986.  The Corps therefore concluded that 

impacts to streams would be temporary.  CBD ER 298.  “Waters of the 

United States temporarily filled, flooded, excavated, or drained, but 

restored to pre-construction contours and elevations after construction, are 

not included in the measurement of loss of waters of the United States.”  72 

Fed. Reg. at 11,196.  The Corps therefore complied with General Condition 

20(d). 

D. The Corps ensured there would be minimal individual 
and cumulative impacts on the aquatic environment at 
each crossing. 

Consistent with its regulations, the Corps ensured that Ruby had 

minimized the project’s individual impacts at each waterbody and wetland 

crossing.  See 72 Fed. Reg. at 11,107 (“In the case of a utility line, a single 

and complete project consists of a single crossing of a water of the United 

States, or more than one crossing at the same location . . . .”); id. at 11,197 

(“For linear projects, a ‘single and complete project’ is all crossings of a 
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single water of the United States (i.e., a single waterbody) at a specific 

location.”). 

CBD is incorrect that the Corps failed to analyze each crossing 

because “Ruby never provided complete information documenting on-site 

conditions, stream-crossing risk assessments, or site-specific crossing 

methods.”  Br. 45-46.  Ruby provided the Corps with site-specific 

photographs, crossing methods, and crossing diagrams for all waterbodies 

and wetlands in the project’s proposed right-of-way.  SER 772-788, 831-

913, 921, 930-35, 1151-71 (excerpts).  Ruby also expanded its use of FWS’s 

risk assessment tool to include the entire project.  SER 792-830.  The final 

Plan of Development contained detailed waterbody and wetland crossing 

procedures and mitigation and restoration techniques.  SER 948-1146.  The 

three Corps districts agreed that within “the POD we have found sufficient 

information to document proposed restoration of and monitoring of each 

crossing.”  SER 918-19; see also SER 915-17.  The authorization letter 

incorporated Ruby’s final Plan of Development and required Ruby to 

“document pre- and post- construction conditions” at all waterbody and 

wetland crossings by “submit[ting] post-construction photos of the project 

site within 15 days after restoration completion.”  CBD ER 2, 301.  The 
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Corps therefore ensured that Ruby would minimize the project’s individual 

impacts at each waterbody and wetland crossing. 

CBD is incorrect (Br. 50-51) that the Corps failed to analyze 

cumulative impacts.  The EIS analyzed the cumulative impacts from the 

Ruby Pipeline project and other projects crossing the same waterbodies.34  

CBD ER 645.  The EIS noted that “waterbody crossing impacts are 

generally localized and short term,” and that little to no within-stream work 

remained to be performed on the other projects.  Id.  Cumulative impacts 

from other waterbody crossing projects would therefore “be short-term and 

minor, and in the case of the Upper Willow Creek Enhancement Project, 

beneficial.”  Id. 

With respect to wetlands, the EIS noted that the “Ruby Pipeline 

Project would not affect the same wetland at the same location and time as 

other projects” and would not “permanently fill or drain wetlands.”  Id.  

There would be no cumulative impacts to wetland functions because Ruby 

would not cross any forested wetlands, would not convert any wetlands 

along the project route, and would reestablish the native wetland and 

riparian plant communities as part of its restoration and revegetation plan.  

SER 711, 743, 1096-1146.  The Corps therefore properly determined that the 

                                            
34 The Corps was a cooperating agency on the EIS.  Barlese ER 841. 
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effects of the project, “when added to the effects of other similar projects, 

[would] not result in more than minimal cumulative impacts.”  CBD 

ER 302.  This Court should deny the petition for review of the Corps’s 

authorization under NWP 12. 

V. BLM’s ROD does not violate FLPMA. 

FLPMA requires BLM to manage public lands for multiple use, 

including recreation, wildlife preservation, scenic value, and the extraction 

of renewable and non-renewable resources.  43 U.S.C. §§ 1702(a), 1732(a).  

Multiple use-sustained yield management involves the “enormously 

complicated task of striking a balance among the many competing uses to 

which land can be put.”  Norton v. Southern Utah Wilderness Alliance, 542 

U.S. 55, 58 (2004) (“SUWA”).  Among BLM’s obligations under FLPMA is 

the command to “by regulation or otherwise, take any action necessary to 

prevent unnecessary or undue degradation of the lands.”  43 U.S.C. 

§ 1732(b).  BLM must manage these lands according to Resource 

Management Plans that it develops.  Id. § 1712. 

The Fort Bidwell Tribe incorrectly contends that BLM violated 

FLPMA because it allegedly failed to prevent unnecessary or undue 

degradation.  Br. 37-39.  The Tribe claims that the pipeline will cause 

unnecessary or undue degradation to the Barrel Springs corridor and 
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sagebrush habitat because other alternatives would completely or partially 

avoid those impacts.  Br. 38.  However, FLPMA does not prohibit a use that 

may cause harm to a resource on public land just because the activities 

could occur elsewhere.  Such an interpretation would be inconsistent with 

the courts’ recognition that Congress directed BLM to undertake the 

difficult task of balancing land management for multiple uses.  See SUWA, 

542 U.S. at 58.  Indeed, selecting one of the other routes, such as the 

Sheldon alternative, would have its own impacts to environmental and 

cultural resources.  CBD ER 590, 594-96, 599; FBIC ER 47.  Rights-of-way 

for natural gas pipelines are a lawful, regulated use of the public lands, 43 

C.F.R. Part 2880, therefore BLM’s decision to allow construction of the 

Ruby Pipeline, as conditioned by BLM, is a lawful exercise of authority 

under FLPMA. 

Here, BLM prevented unnecessary or undue degradation to cultural 

resources by requiring Ruby to conduct more detailed investigations of the 

pipeline route, consulting with the SHPO and affected tribes to resolve and 

mitigate impacts to cultural resources where possible, for example, through 

construction variances or pipeline reroutes to avoid historic properties 

where appropriate, or other appropriate mitigation steps.  E.g., FBIC 

ER 42-43, 47, SER 525-530, 541-48.  Ruby is also required to take steps to 
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mitigate the harm to sagebrush habitat such as revegetating the rights-of-

way after construction is complete.  E.g., SER 295-96.  The Tribe is thus 

incorrect (Br. 38) that the harm to these resources cannot be mitigated. 

The Tribe also asserts, without explanation, that BLM “has not 

complied with Section 3809.420.”  Br. 38-39.  This regulation, however, 

applies only to mining operations, not to the grant of rights-of-way for a 

pipeline.  43 C.F.R. § 3809.420; see also Te-Moak Tribe, 608 F.3d at 611 

(regulations at 43 C.F.R. Part 3809 “govern the proposals and activities of 

mining operators”).  Thus, 43 C.F.R. § 3809.420 does not apply to the Ruby 

pipeline.  BLM has no regulation interpreting “unnecessary or undue 

degradation” in the right-of-way context.35 

                                            
35 The Fort Bidwell Tribe asserts in a footnote that the pipeline is also 
“contrary to the goals” in two applicable resource management plans, 
aiming to protect cultural resources.  Br. 39 n.9 (citing FBIC AD 71-79).  
However, the goals to protect cultural resources in the plans do not prohibit 
actions that may affect cultural resources.  See Lands Council v. McNair, 
629 F.3d 1070, 1077 (9th Cir. 2010) (forest plan goal not a requirement like 
a standard).  The Fort Bidwell Tribe does not contend that the pipeline 
violates any management direction or action in the plans, and BLM found 
that its action was in conformance with all resource management plans.  
FBIC ER 52.  Regardless, BLM’s efforts to identify cultural resources, 
consult with affected tribes, and minimize harms to resources are 
consistent with the goals in the two plans that the Tribe cites.  See, e.g., 
FBIC ER 56-58. 

Case: 10-72552   03/08/2011   Page: 143 of 147    ID: 7672945   DktEntry: 75-1



128 

 

CONCLUSION 

 For these reasons, the Coalition’s petition for review should be 

dismissed for lack of jurisdiction.  The remaining petitions should be 

denied. 
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STATEMENT OF RELATED CASES 

 Petitioner Barlese and the Summit Lake Paiute Tribe are challenging 

BLM’s decision to amend the rights-of-way and temporary use permits for 

the Ruby pipeline project to allow for a 4.18 mile reroute of the pipeline in 

the area north of the Tribe’s reservation.  Summit Lake Paiute Tribe v. U.S. 

Bureau of Land Mgmt., 9th Cir. 11-70336. 

 Two petitions for review are pending in the District of Columbia 

Circuit challenging FERC’s certificate of public convenience and necessity 

for the Ruby Pipeline Project.  Defenders of Wildlife v. FERC, D.C. Cir. 

No. 10-1407; and Summit Lake Paiute Tribe v. FERC, D.C. Cir. No. 

10-1389.  
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