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PRELIMINARY STATEMENT 

 
 The Secretary portrays this action as a routine exercise of fact-finding by the 

trial court and a simple challenge to administrative rule-making.  In reality, this 

case arises from the Secretary’s failure to consider aboriginal rights – rights that 

have a unique place in this nation’s law based on centuries of well-established law 

and deeply-engrained principles of fair dealing with Native cultures.  The Chugach 

brought this action because the Secretary’s allocation of Individual Fishing Quotas 

(“IFQs”) neither acknowledges nor accommodates their aboriginal rights.1  

 The Panel recognized the importance of the issue in the context of its own 

precedents when it sua sponte initiated en banc proceedings.  The Panel also 

recognized that a detailed factual record was required to determine the extent of the 

Chugach’s aboriginal rights on the OCS.  That was the point of the remand.  

 But on remand, the District Court did not resolve the case on the facts, nor 

did it apply or even mention the well-established test for proving aboriginal rights.  

Instead, after receiving copious evidence, the District Court ignored the scope of 

the remand and attempted to usurp what Judge Kozinski termed the “mega 

question” (ER330), ruling that the Chugach are foreclosed from asserting 
                                                  
1 The Magnuson-Stevens Act required the Secretary was to consider “historical 
practices in, and dependence on, the fishery,” and “cultural and social framework 
relevant to the fishery,” in developing the IFQ system.  16 U.S.C. § 1853(b)(6)(B), 
(E).  The Secretary has ignored these requirements and relied on fishing performed 
in 1988-1990, rather than the thousands of years prior. 
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aboriginal rights on the Outer Continental Shelf (“OCS”) as a matter of 

paramountcy and other federal law.  Because the District Court exceeded its 

mandate – at the Secretary’s invitation, as shown below – it ruled without 

jurisdiction and its judgment should be reversed.   

 Based on the facts the District Court did find, however, this Panel has 

everything it needs to apply the test for establishing aboriginal rights – long-term 

exclusive use of the area in question – and to conclude that the Chugach have 

demonstrated that those rights exist.  The Panel should thus move to the “mega 

question” it reserved in 2004.  On that question, there is no law – neither 

paramountcy nor any act of Congress nor any rule of federal common law – that 

forecloses aboriginal rights on the OCS.  In fact, this Court’s own Gambell III 

decision expressly held that aboriginal rights can be established on the OCS.   

 The Panel should accordingly hold that the Chugach’s aboriginal rights are 

enforceable, and should direct the District Court to order the Secretary to revise the 

challenged regulations to accommodate those rights. 
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ARGUMENT 

I. The IFQ System Does Not Accommodate The Rights Of The Chugach 
 
 The Chugach brought this action in 1998 and have been litigating for the 

past 13 years because the IFQ system and regulations contravene their aboriginal 

rights.  Under the IFQ system, virtually all tribal members are shut out from 

commercial fishing, and even their ability to participate in subsistence-level fishing 

is restricted. 

 The Secretary disputes, among many other things, the Chugach’s 

characterization of the case.  The Secretary says that the Chugach have not in fact 

been shut out of the fishery because, even if they did not own fishing vessels 

between 1988 and 1990, nothing prevents them from serving as crew members on 

the vessels of those who did and perhaps receiving some fish as a “crew share.”  

Answering Brief of Appellee (“Ans.”) 10.  In addition, the Secretary argues that 

the Chugach, together with all other rural Alaskans, may take up to 20 halibut per 

day under regulations strictly controlling the method of fishing and the number of 

hooks per vessel.  Id.  Given these opportunities, the Secretary asserts, the Chugach 

have “inaccurate[ly]” characterized their plight by contending that they have been 

excluded from the fishery.  Id.  

 These statements reflect a misunderstanding of and disregard for aboriginal 

rights.  Aboriginal rights derive from use of an area for periods of time measured 
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in generations – in this case, literally thousands of years.  Consistent with their 

deep roots, aboriginal rights are broad.  They are rights to the “full use and 

enjoyment” of the area and its resources.  United States ex rel. Chunie v. Ringrose, 

788 F.2d 638, 642 (9th Cir. 1986).  They are not held in common with other 

citizens.  They are uniquely enforceable by Natives.   

 This Circuit’s own precedent, like others, makes clear that aboriginal rights 

are not limited to particular resources or species, much less to particular methods 

of capture.  United States v. Washington, 157 F.3d 630, 643 (9th Cir. 1998).  

Aboriginal rights include the use of modern technologies suited to commercial 

fishing.  Grand Traverse Band of Ottawa & Chippewa Indians v. Dir., Mich. Dept. 

of Nat. Res., 141 F.3d 635, 639 (6th Cir. 1998).   Therefore: 

The Indians’ right to fish, like the aboriginal use of the 
fishery on which it is based, is not a static right.  The 
reserved fishing right is not affected by the passage of 
time or changing conditions.  The right is not limited as 
to species of fish, origin of fish, the purpose of use or the 
time or manner of taking.  The right may be exercised 
utilizing improvements in fishing techniques, methods 
and gear.  It may expand with the commercial market 
which it serves, and supply the species of fish which that 
market demands, whatever the origin of the fish.      

 
United States v. Michigan, 471 F.Supp. 192, 260 (W.D. Mich. 1979) (emphasis 

added), mod. in part, 653 F.2d 277 (6th Cir. 1981).2   

                                                  
2 Like Washington, the Michigan cases involve treaty fishing rights.  Because, as 
the Michigan court explicitly noted, treaty rights derive from pre-existing 
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 It denigrates the law for the Secretary to contend that this case is “not about 

excluding members of the villages from fishing in OCS waters” because the 

Chugach may choose to serve as crew members on the vessels of non-Native 

beneficiaries of the IFQ system.  Ans. 11.  It is similarly degrading to suggest that 

the Chugach are not excluded from fishing the OCS because they are permitted, 

along with all non-Native rural Alaskans, to capture 20 halibut per day using 

simplified technology.  Id. at 10.  This is not the “full use and enjoyment” of the 

area that comes with aboriginal rights.  And because “full use and enjoyment” is 

the measure, the Chugach have indeed been shut out of the fishery.  

 It is also crucial to keep in mind the modesty of the Chugach’s request.  The 

Chugach are not seeking to exclude all non-Natives from the fisheries.  Nor are 

they asking to be allowed to take as many fish as they can or would like to.  The 

Chugach are asking that the Secretary be ordered to revise the IFQ regulations and 

provide an IFQ or its equivalent to each Plaintiff Village.3  The regulations as 

 
aboriginal fishing rights these decisions are fully applicable here.  See infra at 26-
27.   
3   The request is reasonable because the IFQ system is not static.  The total 
allowable catch is adjusted each year, along with the IFQ shares, to maintain the 
health of the fishery.  Moreover, the NPFMC regularly entertains amendments to 
the IFQ program, including this year.  See NPFMC agenda at 
http://www.fakr.noaa.gov/npfmc/council.htm.  Further, the program has been 
heavily studied and criticized for its failure to include communities rather than 
individuals.  See, e.g., Individual Fishing Quotas:  Methods for Community 
Protection & New Entry Require Periodic Evaluation, USGAO (Feb. 2004), 
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drafted make no accommodation for the rights of the Chugach – specific rights to 

the fishery, different from those held by non-Natives – and that is why the 

Chugach are challenging them.4   

 
available at http://www.gao.gov/new.items/d04277.pdf.  As a result, communities 
can now purchase IFQs.  But this cost is prohibitively high, and no community 
(save one in a different region and with private wealth) has been able to do this.  
See Review of the Community Quota Entity (CQE) Program under the 
Halibut/Sablefish IFQ Program, Final Report to the NPFMC (March 2010), 
available at 
http://www.fakr.noaa.gov/npfmc/current_issues/halibut_issues/CQEreport210.pdf.  
Still, if there are shares to be sold then there are shares available. 
4 The Secretary devotes a section of his brief to disputing the District Court’s 
statement that the regulations would be “fatally arbitrary” if the Chugach indeed 
had aboriginal rights on the OCS.  Ans. 53-56.  It is not clear why the Secretary 
raises this because the Chugach do not have to establish arbitrariness of the 
regulations in order succeed on their claim of aboriginal rights.  However, if the 
Chugach have established aboriginal rights, then the regulations certainly would 
fail the Chevron test for failing to take into account and even abrogating an 
enforceable right.  See K-Mart Corp. v. Cartier, Inc., 486 U.S. 281 (1987) 
(invalidating regulations inconsistent with purpose of statute designed to protect 
enforceable rights).  
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II. The District Court Exceeded The Scope Of Its Mandate  
 
 As the Chugach argued in their opening brief, one reason the District Court’s 

judgment should be reversed is that the court lacked jurisdiction to render it.  The 

scope of this Panel’s remand was narrow:  The District Court was to determine, as 

a factual matter, what aboriginal rights, if any, the Chugach had, irrespective of 

abrogation by paramountcy “or other federal law.”  ER033.  The District Court 

exceeded the scope of this mandate.  Indeed, the District Court acknowledged that 

five of its fourteen conclusions of law were outside the mandate.  ER026-27.  

 The parties dispute whether the District Court also acted without jurisdiction 

in reaching the balance of its legal conclusions.  As the Chugach have previously 

argued, the District Court’s task was to apply to the facts established at trial the 

well-recognized federal common law test for determining whether aboriginal rights 

exist:  that is, whether a Native group has shown long-term exclusive use and 

occupancy of the area in question.  The District Court did not apply or even cite 

this test.  Instead, the court ruled as a categorical matter that “no [aboriginal] right 

exists as a matter of Native American law or statute with respect to the OCS.”  

ER025.  In support of this conclusion, the District Court cited case law – not facts 

– holding that in certain circumstances, use of land does not confer a right to 

monetary compensation for fish taken in adjoining waters.  ER025-26 (citing 

Tlingit & Haida Indians v. United States, 389 F.2d 778 (Cl. Ct. 1968)). 
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 Notwithstanding this record, the Secretary maintains that the District Court 

in fact applied the long-term exclusive use and occupancy test.  The Secretary cites 

a summary judgment ruling issued in December 2006 – nearly three years before 

the court entered the challenged order.  In the summary judgment ruling, the 

Secretary argues, the District Court “had already set forth the appropriate test.”  

Ans. 24.   

 This argument is disingenuous.  After the summary judgment ruling and 

after trial, the Secretary submitted a 25-page brief arguing strenuously that the 

common law test did not apply, and that, as a matter of law, aboriginal rights 

simply cannot exist on the OCS:   

• “[T]he federal common law of aboriginal rights did not, and does not, 
apply to the territory over which Plaintiffs now claim aboriginal rights, 
and any recognition of rights based on exclusive use or occupancy 
would be inconsistent with the historic status of that area.” 

 
•  “[T]he standard Plaintiffs cite (long term exclusive use and occupancy 

of the claimed area) is only well-established in the context of 
aboriginal claims to lands within the territorial boundaries of the 
United States; this standard has never been used to establish aboriginal 
rights in the waters or seabed of the open ocean.”  

 
• “Plaintiffs’ argument is based on a flawed assumption:  that exclusive 

use and occupancy of off-shore marine waters . . . could form the basis 
for aboriginal rights under federal law.”   

 
 SER18-20.  
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 The District Court agreed with the Secretary.  Both the court’s conclusions 

and its language track the Secretary’s arguments: 

The plaintiff villages do not enjoy a non-statutory, 
nonexclusive aboriginal right to hunt and fish in the OCS 
because no such right exists as a matter of Native 
American law or statute with respect to the OCS. . . . 
Neither the plaintiff villages nor their residents ever had a 
property right, exclusive or nonexclusive, as to game or 
fish in navigable waters such as the OCS based upon the 
aboriginal land title which they once had with respect to 
village sites. 

 
ER025.  Given this record, the Secretary is ignoring reality – and his own conduct 

in the proceedings below – when he argues that the District Court’s summary 

judgment ruling somehow shows that the court appropriately based its ruling on 

the long-term exclusive use test.  The facts the District Court found ultimately 

establish long-term exclusive use, but the basis of the District Court’s judgment 

was an erroneous legal ruling the court lacked jurisdiction to make.      

 The Secretary also cites the preface to the “Conclusions of Law” portion of 

the District Court’s ruling, which contains the following summary:  

In these initial conclusions of law, the court concludes 
that no nonexclusive right to hunt and fish in the OCS 
has ever existed for any plaintiff village as a matter of 
federal Indian law given the facts found above. 

 
ER022.  Relying heavily on the last five words of the quoted sentence, the 

Secretary asserts that the allusion to “facts found above” demonstrates that the 

District Court based its conclusion on the Villages’ purported inability to establish 
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long-term exclusive use.  But these five words show no such thing.  The words are 

contained in a short preface to the court’s legal conclusions.  In the body of the 

legal conclusions, the court does not refer to factual findings.  More significantly, 

in neither the body nor the preface does the court cite a single fact, much less state 

how any such fact would support the conclusion that there are no aboriginal rights 

on the OCS.  An altogether different basis is provided for that conclusion:  the 

legal assertion that under Tlingit & Haida, there can be no property right in freely-

swimming fish.  

The Chugach do not agree with that legal conclusion, but the point for 

present purposes is a different one.  The District Court did not conclude that the 

Chugach failed to satisfy the long-term exclusive use test.  Instead, the District 

Court took on the “mega-question” that this Panel has reserved for itself – whether 

recognition of aboriginal rights on the OCS would conflict with federal law.  The 

District Court held that such a conflict would indeed exist.  In making that 

categorical ruling, the District Court exceeded its mandate.5   

 
5  The Secretary argues that, to the extent the District Court’s conclusions fall 
outside the mandate, these were “alternative holdings to [the court’s]  fact-based 
conclusion.”  Ans. 23.  That is incorrect.  A “fact-based conclusion” would have 
been the result of applying the governing standard to the facts presented.  Such a 
conclusion appears nowhere in the District Court’s order.  The District Court 
resolved this case on the basis of an incorrect categorical legal rule instead of on 
the facts.     
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III. The District Court’s Factual Findings Establish Long-Term Exclusive 
 Use And Occupancy Of The OCS      
 

In their opening brief, the Chugach demonstrated that the District Court 

failed to apply the required test for aboriginal rights, but when the test is applied to 

the court’s findings, it established that the Chugach satisfy the requirements for 

aboriginal rights on the OCS.  The Secretary argues that (1) the District Court 

“looked to the law developed in the Court of Claims and the Indian Claims 

Commission regarding the elements necessary to establish a claim of aboriginal 

rights,” and (2) the court correctly applied the elements of the common-law test.  

Ans. at 26 n.3.  The Secretary is wrong. 

Contrary to the Secretary’s assertions, the District Court did not cite a single 

case articulating or applying the long-term exclusive use test.  Nor did the court 

apply the law to the facts it found.  The Secretary attempts to justify the court’s 

holding by arguing that if the court had properly applied the law, it would have 

reached the same conclusion.  However, an examination of the case law reveals 

that the Secretary misapplies three key elements of the test:  (1) single land-owning 

entity; (2) continuous use; and (3) exclusivity. 

A. The Chugach Are A Single Land-Owning Entity 
 

The Secretary argues that the Chugach did not satisfy the “single land-

owning entity” requirement because the villages:  (1) were politically autonomous; 
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(2) feuded with one another; and (3) did not engage in common use of the OCS.  

Ans. 26-30.  The first two arguments are legally irrelevant, and the third is 

inconsistent with the District Court’s findings. 

First, the law is clear that political cohesion is not required to satisfy the 

single land-owning entity requirement, and that use of common territory by 

multiple culturally-related villages can be sufficient.  See, e.g., Hualapai Tribe v. 

United States, 18 Ind. Cl. Comm. 382, 392-395 (1967) (“We have not used the 

argument of separate autonomous villages or groups to defeat a claim based on 

Indian title.”); Shoshone Tribe v. United States, 11 Ind. Cl. Comm. 417, 424-25 

(1962); Mescalero Apache Tribe v. United States, 17 Ind. Cl. Comm. 150, 152-53 

(1966).  Because the District Court found that the villages were “culturally related” 

(ER018) and were “recognized by themselves and others as Chugach”  (ER013), it 

is immaterial whether the villages were also politically autonomous.   

Second, the Secretary suggests that the Chugach cannot be considered a 

land-owning entity because individual members occasionally engaged in wife-

stealing or feuds.  ER017.  But the District Court found that the Chugach united to 

fight neighboring Koniag and Tlingit tribes in “pitched battles,” and that even the 

Russians considered them “formidable foes.”  Id.  There is no precedent suggesting 

that a Native group that functioned in this way cannot constitute a land-owning 

entity.  
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Third, the Secretary asserts that while the villages were culturally related, 

they were not a single land-owning entity because they did not regularly engage in 

common use of the OCS. 6   However, the District Court’s findings belie this 

assertion.  The court found that Chugach from various villages traveled, fished, and 

hunted along many common routes and portions of the OCS, from one end of the 

region to the other: 

• “[P]laintiffs’ ancestors [traveled] to Prince William Sound from the 

Lower Kenai Peninsula, and from either of these areas to the Barren 

Islands, Kodiak Islands, Middleton Island, Wessels Reef, and the 

Copper River flats.  Residents of Prince William Sound and the Lower 

Kenai Peninsula periodically traveled to Kodiak Island … .” 

(ER016);7 

• The Chugach hunted and fished “opportunistic[ally]” while traveling 

across the OCS.  (ER020-21); 

 
6 The Secretary attributes to the Chugach the position that socio-cultural unity is 
enough to establish a group as a land-owning entity.  Ans. 27.  The Chugach did 
not say this.  The Chugach satisfy the applicable test because their ancestors were 
socio-culturally united and used areas of the OCS in common.  Appellants’ 
Opening Brief (“Br.”) 54-55.   
7 These travel routes are shown in green on Figure 1, infra 14. 
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•  “Middleton Island was visited regularly, probably seasonally … .” 

When visiting Middleton Island, travelers used the D-shaped route 

depicted in Figure 1 below.  (ER016-17);   

•  “Joint (by two or more villages) hunting, trading, raiding, etc., 

probably took place occasionally … .”  (ER019). 

These findings show that the Chugach villages used common portions of the OCS, 

even if they independently controlled territory nearest their village sites.  See also 

SER19-25 (Ganley); SER26-27 (Partnow); SER28 (Johnson). 
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8 See Br. at 15 n.4. 
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In case after case, courts have recognized aboriginal rights where Native 

peoples lived in separate, autonomous villages but shared fishing in certain waters 

and were united by a common language and culture.  See, e.g., Nooksack Tribe v. 

United States, 3 Ind. Cl. Comm. 492, 494 (1955)9; Suquamish Tribe v. United 

States, 5 Ind. Cl. Comm. 158, 162-64 (1957); Lummi Tribe v. United States, 5 Ind. 

Cl. Comm. 543, 546 (1957); Upper Skagit Tribe v. United States, 8 Ind. Cl. Comm. 

492, 497 (1960); Muckleshoot Tribe v. United States, 3 Ind. Cl. Comm. 669, 674-

75 (1955).10  Because use and occupancy is evaluated based on the tribe’s “habits 

and lifeways,” courts have repeatedly recognized aboriginal rights in these 

circumstances.  See Sac & Fox, 383 F.2d at 998 (use and occupancy is measured in 

accordance with habits and way of life of claimant tribe).  Under this law, the 

District Court’s findings demonstrate that the Chugach were a single land-owning 

entity. 

B. The Chugach Established “Continuous” Use  
 

The Secretary argues that the Chugach cannot succeed because their use of 

the OCS does not qualify as “continuous.”  Ans. at 31-32 (quoting Sac & Fox,  383 

 
9  The decisions of the Indian Claims Commission are available at 
http://digital.library.okstate.edu/icc. 
10 The Secretary suggests that Muckleshoot is distinguishable, but does not attempt 
to specify how.  Ans. 29.    
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F.2d at 998).  But “continuous” is a term of art, and has been defined in a way 

favorable to Native groups:   

 “Continuous” use does not limit recovery to areas where 
the tribe had permanent villages, but also includes 
seasonal or hunting areas over which the Indians had 
control even though those areas were used only 
intermittently. 

 
Confederated Tribes of Warm Springs Reservation v. United States, 177 Ct. Cl. 

184, 1966 WL 8893 at *5 (Oct. 14, 1966).  This use of the term derives from the 

bedrock rule that use and occupancy are determined in accordance with the ways 

of life of Native peoples.  Sac & Fox, 383 F.2d at 998.   Use of hunting and fishing 

areas is by its nature seasonal and intermittent.  To require year-round use would 

categorically remove these areas from aboriginal claims. 

The Secretary also latches onto the word “irregular,” which the District 

Court employed in one instance to characterize the Chugach’s use of the OCS.  

ER020.11  But the word “regular” appears nowhere in the lexicon of aboriginal 

rights, and, again, is inconsistent with the principle that use must be viewed 

through the lens of a particular culture.  The law is clear that “use” is established 

by seasonal or even intermittent use.  See Br. at 47.   “Intermittent” includes 

regular or irregular use.  See http://encarta.msn.com/dictionary_/intermittent.html 

 
11  At other points, however, the District Court stated that areas of the OCS, such as 
Middleton Island (60 miles from shore), were “visited regularly, probably 
seasonally” by the Chugach.  ER016.   
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(defining “intermittent” as occurring at irregular intervals); 

http://www.thefreedictionary.com/intermittent (defining “intermittent” as 

occurring occasionally or at regular or irregular intervals).  Thus, the Secretary’s 

arguments based on the “continuous” use requirement must fail. 

C. The Chugach Established Exclusive Use  
 

Finally, the Secretary argues that the Chugach did not satisfy the exclusivity 

requirement because they did not exercise sufficient “possession and control” over 

the OCS.  Ans. 34-40.  Once again, the Secretary misapplies a key element of the 

long-term exclusive use test.  The Secretary sets up a straw-man argument by 

asserting that the District Court’s finding that “[n]one of the ancestral villages was 

in a position to occupy or exercise exclusive control over any part of the OCS on a 

sustained basis” (ER022) establishes that the Chugach did not exclusively use the 

claimed area.  This is wrong for several reasons. 

First, the District Court did not state that the Chugach were unable to 

exclusively control portions of the OCS.  The District Court stated only that “none 

of the villages was in a position” to do so.  The Chugach’s claim, of course, is that 

the larger group – the socio-cultural entity made up of multiple villages – 

exclusively used the area in question.  As explained in Part III.A, the court’s 

findings and the case law fully support that claim.     
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Second, there is no requirement in the law that a tribe demonstrate exclusive 

control “on a sustained basis.”  Indeed, it is unclear what the Secretary means by 

this phrase.  As proposed by the Secretary, the standard is both unprecedented and 

vague, and an argument that claimants have not satisfied it should not defeat their 

aboriginal rights.12   

The District Court’s findings establish that the Chugach, together as a group, 

exercised the requisite degree of control over the OCS.  At the periphery of 

Chugach territory, the District Court stated, the Chugach fought neighboring tribes. 

ER017; ER021.  Within that territory, the Russians were unable to dominate the 

Chugach because the Chugach were, in the court’s words “potentially formidable 

foes.”  ER017.  There is no finding that either the Russians or any other groups 

occupied this territory.13   

Without evidence or a finding that other groups hunted or fished on the OCS 

in common with the Chugach, the Secretary cannot show that the Chugach’s use 

was less than “exclusive.”  No such evidence or finding exists.  The Secretary 

states in a footnote that “[t]here was credible evidence that prior to contact, non-

Chugach groups” came into the Chugach area “for trade or warfare and probably to 
 

12 Native claimants are required to establish use “for a long time.”  The District 
Court’s findings show that the Chugach satisfied that requirement.  ER013; 
ER017-18. 
13 In fact, the evidence suggested the Chugach were fairly adept at monitoring the 
waters of their territory since there are numerous accounts of explorers being 
intercepted by them in the Gulf of Alaska.  Br. at 15-16. 
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hunt and fish as well.”  Ans. 35 n.9.  This is a blatant misrepresentation.  The 

testimony cited by the Secretary says nothing about other groups hunting and 

fishing in Chugach territory.  Indeed, there was no testimony to that effect.  See Br. 

50. 

Moreover, the law is clear that entry of other tribes for trade or warfare does 

not defeat exclusivity.  Mescalero Apache Tribe, 17 Ind. Cl. Comm. at 154 

(“Attacks reducing tribes and hindering their activities do not terminate [aboriginal 

rights] where raiders do not attempt occupation or permanent settlement”).  As for 

the Secretary’s unsupported contention that other groups “probably” fished there, 

the law is equally clear that speculation of this sort cannot defeat aboriginal rights:   

[S]cattered observations that other Indians were at one or 
another time found at one or another spot [inside the 
claimed area] cannot be given any substantial weight.  
These casual observations do not indicate whether the 
alien Indians were there as visitors, on a temporary basis, 
etc. 
 

Spokane Tribe, 163 Ct. Cl. at 64 n.5; see also Alabama-Coushatta Tribe of Texas v. 

United States, 2000 WL 1013532, at *17  (Fed. Cl. June 19, 2000) (“Evidence of 

non-exclusive use and occupancy must be specific.”).  Under settled law, 

incursions by other groups are relevant only when those groups remain in the area 

– something that did not happen here. 

The Secretary leans heavily on the District Court’s statement that areas of 

the OCS were “fished and hunted on a seasonal basis by all of the Koniag, the 
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Chugach, the Eyak, and the Tlingit.”  But the District Court made clear that these 

other tribes fished “on the periphery of the Chugach territory.”  ER021 (emphasis 

added).  The Chugach do not claim the “periphery” – they assert aboriginal rights 

only to the territory inside that boundary.  And there is no finding  or evidence that 

any other groups hunted or fished there.14 

Finally, the Secretary contends that the Chugach could not have used the 

OCS exclusively because they were too few.  Appellants have already surveyed the 

law holding that evidence of population thinness cannot overcome a showing of 

either use or exclusivity.  Br. 50-51.  The Secretary argues that the cases 

articulating this rule do not apply here, but in Seminole and Zuni, as here, the 

claimants’ ancestors ranged over a wide territory and fought neighbors to keep 

them at bay.  See supra 12, 18 (describing warfare with neighbors).  Moreover, it is 

critical to recall that even the District Court said that there was “little evidentiary 

basis” for the population numbers provided.  ER013.  This is a slender reed on 

which to hang an argument that population density is determinative. 

In sum, the legal errors in the District Court’s findings and conclusions and 

relied on by the Secretary are not surprising:  the District Court did not cite the 

applicable standard and does not appear to have had at hand the authorities 
 

14   The Secretary asserts that the court’s use of the term “periphery” merely 
describes what plaintiffs claimed, and not what the court found.  But the court’s 
finding concerning the periphery appears under the heading “Findings of Fact” and 
is not prefaced by language such as “the Chugach claim.”  
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employing it.  When the facts the District Court found are analyzed under the 

proper legal standard, it is clear that the Chugach have established aboriginal rights 

to the OCS.  The court found that the Chugach: 

(1) were and are one group socially, culturally and linguistically, as 

recognized by themselves and others (ER013-14; ER018-19);  

(2)  had the capacity, technology and opportunity to hunt and fish in far 

and deep waters (ER015-16); 

(3) hunted and fished on the claimed areas of the OCS, likely seasonally, 

and at times at the multi-village level (ER019-22); 

(4) united to fight neighboring tribes and defend their territory, delineated 

at Br. 56-57 (ER017; ER021).    

No more is required under the law.  The Panel may finally return to the legal 

questions previously reserved.      
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IV. Recognition Of Aboriginal Rights On The OCS Is Consistent With 
Federal Law  

 
 The Secretary argues that, as matter of law, the Chugach can have no 

aboriginal rights on the OCS.  The most fundamental problem here is jurisdictional:  

Resolving the mega-question was outside the scope of the mandate.  Beyond this, 

none of the categorical rules relied on by the District Court and defended by the 

Secretary is supportable.  We address in order the fatal defects in the Secretary’s 

three arguments that aboriginal rights should not be recognized on the OCS as a 

matter of law:  (i) Congress has not recognized such rights; (ii) a special or 

heightened requirement applies to fisheries; and (iii) paramountcy.   None is 

correct. 

A. Congress Has Never Extinguished Aboriginal Rights On The OCS 
 
 The District Court erred when it based its legal conclusion on the purported 

fact that Congress has not recognized aboriginal rights on the OCS.  Br. 38-42.  

Aboriginal rights are not created by Congress, and no Congressional action is 

required to establish them.  The Secretary cannot and does not dispute this cardinal 

principle of Native American law.  E.g., United States v. Santa Fe Pac. R.R. Co., 

314 U.S. 339, 347 (1941) (aboriginal rights exist apart from “treaty, statute, or 

other formal government action”).   Congressional silence – if there had been 
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silence – would not in any way limit the rights of the Chugach or suggest that such 

rights could not exist on the OCS.  

 Congressional action is not required to establish aboriginal rights, but it is 

required to extinguish them – and extinguishment must be “plain and 

unambiguous” to be effective.  Id. at 346.   In this case – in contrast with many 

other disputes over aboriginal rights – there is no contention that Congress has 

extinguished rights on the OCS.    

 Indeed, Congress has recognized aboriginal rights on the OCS.  It has done 

so through savings clauses in, among other statutes, the Outer Continental Shelf 

Lands Act (“OSCLA”), and the Magnuson Act.  The relevant clause in the 

Magnuson Act requires that federal fishing regulations be consistent with rights 

existing under “any other applicable law”; the savings clause in the OCSLA 

protects all rights “acquired under any law of the United States.”  16 U.S.C. § 

1853(a)(1)(C); 43 U.S.C. § 1342.  This Court has explicitly held that the Magnuson 

Act clause extends to and protects Native American fishing rights.  Parravano v. 

Babbitt, 70 F.3d 539, 544-46 (9th Cir. 1995).   

 The Secretary now argues that these savings clauses cannot encompass 

aboriginal rights because such rights were not “acquired” through this country’s 

laws, but pre-existed them.  Ans. 50.  This argument fails.  First, the term 

“acquired” appears only in the OCSLA, not in the Magnuson Act; thus, even if the 
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Secretary’s argument were correct, it would not show that Congress has been 

“silent” on the subject of aboriginal rights on the OCS.   

 Moreover, the relevant clauses in both statutes must be interpreted broadly, 

in keeping with the government’s role as “trustee of the Indian tribes’ rights, 

including fishing rights.”  Parravano, 70 F.3d at 546.  Drawing on that principle of 

construction and the policy behind it, this Court held in Parravano that the term 

“other applicable law” in the Magnuson Act cannot be confined to statutory law 

but also encompasses rights emanating from actions of other branches of 

government – such as executive orders.  Id.  

 Similarly, the phrase “acquired under any law of the United States” in the 

OCSLA cannot be confined to statutory law.  The Secretary is of course correct 

that aboriginal rights are not “acquired” through statute.  But statutes are not the 

only source of law; as Parravano recognized, the executive branch also creates law.  

And so does the judiciary.  Aboriginal rights entered this country’s laws through a 

series of Supreme Court decisions beginning with Johnson v. McIntosh, 21 U.S. (8 

Wheat.) 543 (1823).  See, e.g., Sac & Fox Tribe v. United States, 383 F.2d 991, 

997-98 (Cl. Ct. 1967) (the doctrine of discovery, of which aboriginal rights are the 

counterpart, “was accepted by the United States and became a part of its laws” 

beginning with Johnson); Hualapai, 18 Ind. Cl. Comm. at 386 (same).  In this 

sense, aboriginal rights too are rights “acquired” under this country’s laws – here, 
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the law created by the judiciary.15  In short, even if Congressional “silence” could 

somehow diminish the status of aboriginal rights on the OCS – and it cannot – no 

defensible reading of the relevant statutes shows that there has been any such 

silence on the subject.16        

B. No Legal Principle Forecloses Aboriginal Rights To Fisheries 
 
 The Secretary also contends that no aboriginal rights can exist on the OCS 

because a stricter regime governs fisheries.  Ans. 47-49.  Significantly, the 

Secretary does not attempt to defend the District Court’s analysis of this issue, 

which was based on Tlingit & Haida.  Rather, the Secretary sheepishly suggests, in 

a footnote, that the District Court’s reliance on Tlingit & Haida should be 

considered part and parcel with a paramountcy analysis.  Ans. 46 n.13.  But if that 

is the case, then the District Court’s holding indisputably falls outside the scope of 

the mandate.  

 
15 The Secretary cites Parravano for the proposition that “applicable law” means 
“treaties, statutes or executive orders.”  Ans. 52.  Those were indeed the sources of 
law at issue in Parravano, but nothing in the decision remotely suggests that 
“applicable law” does not also extend to judge-made law.   
16 The Secretary relies on selected portions of the OCSLA’s legislative history, 
which, he argues, show that the savings clause was intended only to protect the 
rights of certain mineral lease claimants.  Ans. 51.  But legislative history 
obviously cannot trump the terms of the savings clause itself, and that clause refers 
broadly to rights “acquired under any law of the United States.”  43 U.S.C. § 1342 
(emphasis added).   
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 The Secretary next contends, apart from Tlingit & Haida and apart from 

paramountcy, that “off-reservation aboriginal fishing rights cannot be recognized 

where they have not been specifically reserved by treaty, statute or executive 

order.”  Ans. 47.  This argument cannot be reconciled with the principle, 

recognized by the Supreme Court a century ago and by this Court just this spring, 

that treaty rights are a subset of aboriginal rights – treaty rights reserve for Natives 

a portion of the aboriginal rights they held previously.  United States v. Winans, 

198 U.S. 371, 381 (1905); Colville, 606 F.3d at 713 (reaffirming that a treaty is 

“not a grant of rights to the Indians, but a grant of rights from them – a reservation 

of those not granted”).  Given this framework, it defies logic to say, as the 

Secretary does, that a treaty is necessary to confer fishing rights.  Under the 

reserved rights doctrine articulated in Winans and applied in Colville, treaties could 

not secure such rights unless they were already in existence.  The absence of a 

treaty in no way diminishes or affects aboriginal rights on the OCS.  

 The cases cited by the Secretary do not change the analysis.  In Wahkiakum 

Band of Chinook Indians v. Bateman, this Court stated in a footnote that, in light of 

its conclusion that any aboriginal fishing rights had been extinguished, it did not 

need to decide whether those rights existed in the first place, but “did not 

necessarily agree” that they did.  655 F.2d 176, 180 n.12 (9th Cir. 1981).  “Not 

necessarily agreeing” that certain rights exist is worlds away from holding that 

Case: 09-35881   07/01/2010   Page: 30 of 35    ID: 7392037   DktEntry: 28-1



27 
  

they do not.  The same is true of a footnote in Eyak I, where this Court again stated 

that it “need not reach” the issue of whether aboriginal fishing rights could exist in 

the absence of a treaty.  154 F.3d 1090, 1097 n.6 (9th Cir. 1998).  The Secretary’s 

remaining authorities hold only that aboriginal fishing rights do not survive the 

extinguishment of aboriginal title.  Ans. 47.   In short, there is no more support in 

the Secretary’s cases than there is in Tlingit & Haida for a common-law rule 

foreclosing aboriginal rights on the OCS.        

C. The Paramountcy Doctrine Does Not Apply Here   
 
 Finally, the Secretary argues that the District Court committed no error 

because aboriginal rights are destroyed by the paramountcy doctrine.  This 

question has been the subject of extensive briefing.  The parties have briefed the 

issue to this Court twice: first when the Chugach appealed the District Court’s 

summary judgment ruling in 2002, and then in response to the Court’s request for 

briefing on whether the case should be heard en banc in 2004.  Dkt. Nos. 14 and 39 

(Appeal No. 02-36155).  In the 2004 briefs, the parties extensively debated the 

issue of whether Eyak I or Gambell should be overruled.  SER02-15.  The 

Secretary’s current treatment of the subject offers little that is new.  The Chugach 

add three points to the arguments in their opening brief and previous briefs filed 

with this Court.  
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 First, the primary argument in Appellants’ Opening Brief was that 

aboriginal rights, unlike the states’ rights at issue in the Supreme Court’s 

paramountcy cases, are subordinate to and complementary with other federal rights; 

there is accordingly no need to apply paramountcy principles here.  Br. 42-43.  In 

response, the Secretary cites Eyak I, which he argues concluded otherwise.  But the 

purpose of convening this Panel was to enable the Court to consider whether Eyak 

I should be overruled.  The fact that Eyak I applied the paramountcy doctrine is a 

given; it is not a reason to follow that decision.  In any event, the present case is 

importantly different from Eyak I.  Here, the Chugach seek to assert nonexclusive 

rights to the fishery. Contrary to the Secretary’s statement, the Chugach are not 

trying to “set aside” the IFQ regime.  Ans. 43.   The Chugach seek accommodation 

within that regime – an allocation of IFQs that reflects their thousands of years in 

the fishery, and is not narrowly based on the 1988-90 period.  The relief sought 

here confirms that aboriginal rights and the sovereign rights of a nation can co-

exist – and hence that issues of paramountcy do not come into play. 

 Second, the aboriginal rights of other tribes to fish the OCS have long been 

recognized, which belies the contention that the paramountcy doctrine is necessary 

to protect the federal interest in regulating the OCS.  More than 25 years ago, this 

Court recognized the right of the Makah to fish up to 40 miles from shore.  Br. 36-

37 (discussing United States v. Washington, 730 F.2d 1314 (9th Cir. 1984)).  The 
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Secretary argues that the Makah’s rights are secured by treaty.  Ans. 49-50 n.14.  

But that is a distinction without a difference.  Under the reserved rights doctrine 

articulated in Winans, treaty rights merely reserve a portion of aboriginal rights 

already held by Native peoples.  Br. 37; supra 26-27.   Treaty rights on the OCS 

can only exist if aboriginal rights previously existed there.  

 Third, the Secretary cites Northern Mariana Islands v. United States, 399 

F.3d 1057 (9th Cir. 2005), which was decided after the parties last briefed the 

paramountcy issue before this Court.  In that case, the Commonwealth of the 

Northern Mariana Islands sought an order compelling the United States to 

quitclaim any interests in the ocean waters and submerged lands surrounding the 

islands, or, in the alternative, a declaration that the Commonwealth itself held title 

to those areas.  Id. at 1060.  The district court ruled against the Commonwealth and 

this Court affirmed.  But what the Commonwealth sought in Mariana is obviously 

very different from what the Chugach seek here.  The claim asserted by the 

Commonwealth posed the same “either/or” question of ownership and control over 

ocean waters that the Supreme Court’s state paramountcy cases do.  In all those 

cases, the rights claimed were inconsistent with ownership and control by the 

United States.  Because only one party could hold those rights, and because federal 

rights are paramount, the United States prevailed.  In this case, by contrast, the 

Chugach seek a complementary right:  the aboriginal right of use and occupancy 
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that has always been the counterpart of – not the displacement of – federal 

sovereignty over “discovered” territory.  The Mariana case illustrates by way of 

contrast why the paramountcy doctrine does not apply here.17      

 
17 The Mariana court declined to consider whether the Commonwealth could assert 
aboriginal rights on behalf of its Native inhabitants.  399 F.3d at 1062 n.4.  But the 
court did so because it considered itself bound by Eyak I.  Id.  Obviously that is not 
the case here, where this Court has convened en banc precisely so it can re-
evaluate Eyak I.   
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CONCLUSION 
 
 After its complicated journey up and down the federal court system, this 

case is ready for resolution.  The record below, including the District Court’s own 

findings, establishes the Chugach’s aboriginal rights on the OCS.  No federal 

doctrine forecloses recognition or exercise of those rights, and deeply embedded 

principles of law and fairness demand that they be accommodated.  This case 

should be remanded to the District Court with instructions to order the Secretary to 

issue revised regulations accommodating the Chugach’s aboriginal rights.        
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