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JURISDICTIONAL STATEMENT 

This Court accepted jurisdiction over this case when it was first appealed in 

2002.  See Eyak Native Village v. Daley, 375 F.3d 1218 (9th Cir. 2004) (Appeal 

No. 02-36155).   Plaintiffs-Appellants are the Native Villages of Eyak, Tatitlek, 

Chenega, Nanwalek, and Port Graham, whose inhabitants are descendants of the 

Chugach people who have populated the region for over 7,000 years (collectively, 

the “Villages” or “Chugach”).   

In the 2002 appeal, the Chugach challenged the District Court’s summary 

judgment ruling, in which the court declined to recognize the Chugach’s non-

exclusive rights to fish and hunt on the Outer Continental Shelf (“OCS”) based on 

their aboriginal use of that area.1  The District Court held that paramount federal 

interests in the OCS  precluded any recognition of aboriginal fishing rights.   

This Court convened an en banc panel to address the conflict between two of 

its prior decisions on federal paramountcy – the doctrine under which certain rights 

in offshore waters are eclipsed by the federal interest in controlling those areas for 

purposes of foreign affairs, foreign commerce, and national defense.  Gambell v. 

                                                 
1 The OCS includes U.S. territorial waters from 3 to 200 miles offshore.  The term 
“EEZ” – Exclusive Economic Zone – has  sometimes been used in this litigation to 
describe the same area.  In this case, the Chugach claim rights in an area that 
extends from three miles to up to 60 miles into the waters surrounding Prince 
William Sound and the Lower Kenai Peninsula in southwestern Alaska.  This area 
is described at pages 13-15 below and maps showing the area at issue appear on 
pages 15 and 21 below.   
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Hodel, 869 F.2d 1273, 1277 (9th Cir. 1989) (“Gambell III”) (aboriginal fishing and 

hunting rights in the OCS are not barred by federal paramountcy) and Eyak Native 

Village v. Trawler Diane Marie, Inc., 154 F.3d 1090 (9th Cir. 1998) (“Eyak I”) 

(exclusive aboriginal rights in the OCS are barred by federal paramountcy).   

Following oral argument, the en banc Court vacated the District Court’s 

order and remanded “with instructions that the district court decide what aboriginal 

rights to fish beyond the three-mile limit, if any, the plaintiffs have.”  Eyak, 375 

F.3d at 1219.  The Court expressly “retain[ed] jurisdiction over all further 

proceedings in this matter.”  Id.  

The proceedings on remand have concluded, and the Chugach now return to 

challenge the District Court’s judgment, which is deficient in multiple respects.   
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STATEMENT OF ISSUES PRESENTED FOR REVIEW 

 1. Whether the District Court erred as a matter of law when it ruled on 

issues that fall outside the scope of this Panel’s remand and that the parties did not 

address during remand.  

 2. Whether the District Court committed legal error when it failed to 

evaluate the Chugach’s claim of aboriginal fishing and hunting rights on the OCS 

under the established common-law standard for determining whether such rights 

exist:  long-term, exclusive use and occupancy of the area in question.   

 3. Whether the District Court erred as a matter of law when it held that 

the Chugach do not have aboriginal fishing and hunting rights on the OCS, despite 

concluding that the Chugach had fished, hunted in, and occupied these waters for 

thousands of years, and where there is no evidence that any other Native group 

similarly fished and hunted in or occupied this territory. 

 4. Whether the Chugach satisfied the legal standard for establishing 

aboriginal rights:  long-term, exclusive use and occupancy of the claimed portions 

of the OCS.  
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STATEMENT OF THE CASE 

I. Preliminary Statement 

This is a case about the aboriginal fishing and hunting rights of the Chugach 

and their effort to continue exercising those rights in common with non-Natives.  

For thousands of years before European contact, the Chugach Indians regularly – 

that is, seasonally – fished and hunted in and traversed OCS waters in order to 

sustain their livelihood and culture,  Based on this history, the Chugach request 

access to the sablefish and halibut fisheries in these waters.  These fisheriess are 

now regulated by the Secretary of Commerce (“Secretary”).  Without judicial relief, 

the Chugach will be barred from them.   

The doctrine of aboriginal rights is intended to preserve Native property and 

culture, while reflecting “concerns of humanity and policy”:  

Humanity demands, and a wise policy requires, that the 
rights of the conquered to property should remain 
unimpaired; that the new subjects should be governed as 
equitably as the old, and that confidence in their security 
should gradually banish the painful sense of being 
separated from their ancient connections and united by 
force to strangers. 

 
Gambell v. Hodel, 869 F.2d 1273, 1277 (9th Cir. 1989) (“Gambell III”) (quoting 

Johnson v. McIntosh, 21 U.S. (8 Wheat.) 543, 589-90 (1823)).  Under this doctrine, 

the law recognizes aboriginal rights of Native people who establish long-term, 

exclusive use and occupancy of a reasonably well-defined territory. 
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 In 1993, the Secretary promulgated regulations limiting access to the OCS 

fisheries under the Magnuson Fishery Conservation Management Act (“Magnuson 

Act”), 16 U.S.C. §§ 1801-1882, and the Northern Pacific Halibut Act of 1982 

(“Halibut Act”), 16 U.S.C. §§ 773-773k.  See Fisheries of the Exclusive Economic 

Zone Off Alaska, 50 C.F.R. § 679 (2009).  Under these regulations, any boat 

fishing commercially for halibut or sablefish in portions of the Gulf of Alaska must 

have an Individual Fishing Quota (“IFQ”) permit specifying the maximum amount 

of fish that the vessel may take.  50 C.F.R. § 679.4(d)(1)(ii) & Fig. 3.   

 The regulated area encompasses the Chugach’s aboriginal fishing and 

hunting grounds.  But in allocating IFQs, the Secretary failed to take into account 

the Chugach’s aboriginal rights.  The Secretary allocated IFQs only to persons or 

entities who happened to own or lease vessels used to catch halibut or sablefish, 

and who actually caught those fish, between 1988 and 1990; Chugach members 

who did not own or lease a fishing vessel and catch those fish between 1988-1990 

were ineligible.  See 50 C.F.R. §§ 679.40(a)(2)(A)-(B) & 679.40(a)(3)(i).  

Fishermen qualifying for IFQs were allocated a fraction of the total allowable 

catch (a “quota share”) based on their proportion of the total catch in 1984-1990 

(for halibut) or 1985-1990 (for sablefish).  See 50 C.F.R. § 679.40(a)(4)(i)-(ii).   

 The Secretary’s decision to award fishing rights based on a narrow three-

year period (1988-1990) disregarded the thousands of years the Chugach fished 
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and hunted in their aboriginal territory.  At the same time, the Secretary failed to 

take into account the impact of the Exxon-Valdez oil spill, which occurred in 

Prince William Sound on March 23, 1989.  Many Chugach fishermen who owned 

or leased vessels decided to participate in environmental clean-up after the 

catastrophic spill and thus did not fish (or fished less) during these years.2  They 

had no way of knowing that by engaging in clean-up efforts they were materially 

damaging their ability ever to fish or hunt in this area again.  The Chugach have 

remained shut out of this area ever since.   

 What the Chugach request in this case – recognition of their non-exclusive 

rights to fish and hunt on the OCS based on aboriginal use – is consistent with this 

Court’s precedent.  In Gambell III, the Alaska Native Villages of Gambell and 

Stebbins claimed that the government’s sale of oil and gas exploration leases on 

the OCS would interfere with their aboriginal right to fish and hunt on the OCS.  

See 869 F.2d at 1275.  This Court held that the villages’ claims were legally 

cognizable, notwithstanding federal paramountcy.  Id. at 1276-77.  Here, the 

Chugach request the same right that this Court recognized in Gambell III – i.e., a 

non-exclusive right to fish in OCS waters that are part of their aboriginal territory. 
                                                 
2 The Minerals Management Service has published a report on how the spill 
dramatically reduced Native participation in the fisheries and caused 
reluctance to eat the resources.  IMPACT ASSESSMENT, INC., EXXON VALDEZ 
OIL SPILL, CLEAN-UP, AND LITIGATION:  A COLLECTION OF SOCIAL-IMPACTS 
INFORMATION AND ANALYSIS 27-29, 31 (2001), 
http://www.mms.gov/alaska/reports/2001rpts/2001_058/volume2.pdf. 
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 In asserting non-exclusive rights, the Chugach are not requesting that current 

IFQ permit-holders be ejected from the fisheries.  They request only that the 

regulations be revised in a way that accommodates their aboriginal rights.  The 

Secretary retains discretion to determine how best to allocate the allowable catch 

among interested parties – so long as the Chugach are granted permits consistent 

with their rights.       

II. Case History 

The Chugach brought this action for recognition of non-exclusive fishing 

rights on the OCS based on aboriginal use following the decision in Eyak Native 

Village v. Trawler Diane Marie, Inc., 154 F.3d 1090 (9th Cir. 1998) (“Eyak I”).  In 

Eyak I, the Chugach challenged the Secretary’s failure to take into account 

aboriginal rights in promulgating the 1993 halibut and sablefish regulations, 

asserting that they had exclusive aboriginal rights to fish and hunt on the OCS.  Id. 

at 1092.  The Secretary in response invoked the federal paramountcy doctrine, 

pursuant to which federal regulation of offshore waters preempts state regulation of 

those areas.  Id. 

In Eyak I, the District Court ruled that federal paramountcy precluded 

aboriginal title in the OCS, and that there is no exclusive right to fish in navigable 

waters based on aboriginal title outside of a treaty or federal statute.  Id.  This 
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Court affirmed on federal paramountcy grounds and declined to address the district 

court’s alternative holding.  Id. at 1097 & n.6. 

The Chugach filed this action in November 1998, asserting non-exclusive 

rights to fish and hunt in OCS waters based on aboriginal use.  The District Court 

granted summary judgment for the Secretary, holding that all aboriginal fishing 

and hunting rights on the OCS (including non-exclusive rights) are precluded by 

federal paramountcy.  Dkt. No. 42.  Having concluded that the Chugach’s 

aboriginal rights were barred as a matter of law, the District Court declined to 

determine whether the Chugach had produced sufficient evidence to support their 

claim to aboriginal rights.   

 The Chugach appealed.  A three-judge panel of this Court sua sponte 

requested briefing on whether the case should be considered en banc in view of the 

conflicting decisions in Eyak I and Gambell III.  The Chugach argued that en banc 

consideration was warranted.  This Court voted to hear the case en banc.   

After oral argument, the en banc panel directed the District Court to develop 

a full factual record on the scope of the Chugach’s aboriginal rights on the OCS.  

Eyak Native Village v. Daley, 375 F.3d 1218, 1219 (2004); see also ER328-ER333.  

The Court explained that before addressing the paramountcy issue, it “would be 

greatly assisted by an initial determination by the district court of what aboriginal 

rights, if any, the villages have.”  375 F.3d at 1219.  The Court accordingly vacated 
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the District Court’s summary judgment order and remanded “with instructions that 

the district court decide what aboriginal rights to fish beyond the three-mile limit, 

if any, the plaintiffs have.”  Id.  The Court further directed that “[f]or purposes of 

this limited remand, the district court should assume that the villages’ aboriginal 

rights, if any, have not been abrogated by the federal paramountcy doctrine or 

other federal law.”  Id.  Finally, the Court stated that “[t]he en banc panel retains 

jurisdiction over all future proceedings in this matter.”  Id.  

III. Proceedings on Remand 

  The Secretary again moved for summary judgment, but after lengthy 

briefing and oral argument, the District Court denied the Secretary’s motion, 

holding that genuine issues of material fact existed regarding the Chugach’s use of 

the OCS.  Dkt. No. 106.  

 Four years after the remand, and after more than a decade of litigation, the 

Chugach finally got their day in court.  During a seven-day trial, both parties 

presented evidence intended to enable the District Court to determine whether the 

Chugach had exclusively used and occupied the OCS for a long period of time – 

the legal test for establishing aboriginal rights.  The District Court heard testimony 

from six expert anthropologists, an expert in Native languages, four fisheries 

biologists, and six Chugach tribal elders whose responsibility it is to maintain and 

pass on Chugach oral history and culture.  The court heard extensive evidence 
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demonstrating that the Chugach fished and hunted on the OCS waters at issue and 

that they have had the equipment, know-how, and occasion to fish and hunt on the 

OCS dating at least back to their first contact with European explorers in the 

eighteenth century.  Through contemporaneous historical documents, five 

eighteenth-century eyewitness accounts were presented. The court heard no 

evidence at any point during the trial that any other group besides the Chugach 

fished or hunted in the claimed OCS waters before European contact.   

The District Court entered findings of fact and conclusions of law in August 

2009.  The court expressly found that the Chugach were a seafaring people who 

traveled regularly and fished seasonally on the OCS during pre-contact times and 

subsequently.  ER015-ER016; ER020-ER022.  But rather than analyzing these 

findings under the established legal standard for aboriginal rights – long-term, 

exclusive use and occupancy of the area in question – the court ruled as a matter of 

law that aboriginal fishing rights simply cannot, by definition, exist on the OCS, or, 

indeed, in any “navigable waters.”  ER025-ER026.  According to the District Court, 

“no such right exists as a matter of Native American law or statute with respect to 

the OCS.”  ER025.   This legal ruling exceeded the scope of this Court’s remand – 

and as discussed below, is wrong.    

As a final matter, the District Court reinstated the legal rulings it made when 

it granted summary judgment to the Secretary in 2002 – the judgment this Panel 
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vacated in 2004.  See ER027-ER028; ER010-ER011.  The District Court expressly 

noted that these conclusions “went beyond the strict limits” of the remand, but 

stated that unless it  exceeded the remand and addressed the issues, the case could 

not be appealed.  ER026-ER027.  The parties were not given an opportunity to 

address this issue.  The court entered judgment dismissing the Chugach’s 

complaint with prejudice.  ER001. 
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STATEMENT OF FACTS 

I. The District Court Found That The Chugach Fished, Hunted And 
Traveled On The OCS During Pre-Contact Times 

 The District Court found, based on substantial evidence, that the Chugach 

fished, hunted, and traveled on OCS waters – 3 miles from shore and further out – 

before they had contact with Europeans in the 18th century.   The court’s factual 

findings establish that the Chugach satisfy the requirements for aboriginal fishing 

and hunting rights.  

 At trial, it was essentially undisputed that the Chugach fished, hunted and 

traveled on the OCS during pre-contact times, as well as afterwards.  The six 

anthropology experts who testified, including four for the Secretary, all agreed that 

the Chugach fished and hunted on the OCS.  See Langdon ER186-ER187 &  

ER188-ER191 (admitting the Chugach traveled extensively through OCS waters 

and fished while in transit); Wooley ER204-ER205  (admitting it is “reasonable” to 

assume Chugach harvested resources on the OCS while traveling between Prince 

William Sound and Middleton Island); M. Yarborough ER194-ER196 & ER197-

ER198  (admitting the Chugach would opportunistically take fish and sea 

mammals as they crossed the OCS); L. Yarborough ER182 (admitting the 

possibility that Chugach fished and hunted on the OCS); Partnow ER138 

(discussing extensive evidence indicating Chugach fished and hunted on the OCS); 
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Ganley ER118-ER119  (stating “with a high degree of certainty” that the Chugach 

hunted and fished on the way to Middleton Island). 

 Expert anthropologists on both sides also agreed that there is no evidence 

that any Native group besides the Chugach fished or hunted on the OCS waters at 

issue during the pre-contact period. Ganley; ER120-ER122;ER123-ER125; 

Langdon; ER200; Wooley; ER205. 

 Based on this testimony and other corroborating evidence, the District Court 

identified several different types of  Chugach use of the OCS for fishing and 

hunting: 

• Fishing and Hunting In OCS Areas Near Ancestral Villages:  “[I]t is 

more likely true than not true that residents of the ancestral villages made 

some use (probably seasonal) of the portions of the OCS nearest their 

respective villages and when traveling to the outlying islands[.]” ER021.  

see infra Fig. 1 (reflecting various Chugach ancestral village sites and other 

archaeological sites in red, along with line indicating the 3-mile offshore 

limit where the OCS begins).3 

•  Fishing and Hunting In OCS Areas Near Certain Key Destinations:  

“[I]t is likely that some hunting and fishing took place in the near parts of 

                                                 
3 As the District Court observed, Chugach villages “had small, nearby subsidiary 
villages, or more likely seasonal fish camps that were part of the area used and 
occupied by a village.” ER019 
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the OCS around the Barren Islands and Middleton Island, on Wessels Reef, 

and the Copper River flats,”; ER021 – all sites where the Chugach 

commonly traveled during pre-contact times. ER016. Wessels Reef is “a 

shallow area rich in marine resources” located in the middle of the OCS.  

ER011.   

• Fishing And Hunting In The OCS While Traveling:  “Some residents of 

some of the pre-contact villages traveled to Middleton Island [60 miles from 

shore], the Barren Islands, Cook Inlet, the Copper River Delta, or Wessels 

Reef for purposes of fishing and hunting”; while traveling across the OCS, 

the Chugach fished and hunted “opportunistically” when they encountered 

fish or animals or needed food.  ER020-ER021; see infra, Fig. 1 (depicting 

traditional and historic travel routes). 
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FIGURE 14 

 
II. Contemporaneous Accounts By Early Explorers Confirm The District 

Court’s Findings That The Chugach Fished On The OCS  

 
The district court’s findings concerning the Chugach’s aboriginal use of 

OCS waters were supported at trial by eyewitness accounts of eighteenth-century 

explorers describing encounters with the Chugach on the OCS.  Expert 

anthropologist Matt Ganley described five of these eighteenth-century accounts, 

and mapped out approximately where on the OCS each encounter took place. See, 

                                                 
4 Figure 1 is a copy of Plaintiff's Trial Exhibit 11 (ER244) to which arrows and 
place names have been added indicating significant locations for the Court’s 
reference. 
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e.g., ER089 (discussing methodology for mapping Menzies account).  These 

accounts, taken from journals and other contemporaneous historical documents, 

demonstrated the Chugach’s ability to traverse the OCS, the sophistication and 

range of their kayaks, and their fishing activities5: 

• Commander Igancio Arteaga (July 20, 1779):  Arteaga, a Spaniard, 

described an encounter “5 leagues” – i.e., 15 miles – from shore (in the 

middle of the OCS), in which two Chugach men traveled in kayaks from 

shore to Arteaga’s ship.  ER306; Ganley ER075-ER078; ER311. 

• Archibald Menzies (May 16, 1794):  Menzies, who was British, described 

an encounter on the OCS involving 150 Chugach kayaks, with two men in 

each kayak, in which his party “procure[e]d a supply of very good Halibut” 

from the Chugach.  ER254 (emphasis added); Ganley ER088-ER089; 

ER319. 

• Father Riobó (July 21, 1779):  A Spanish priest with Arteaga’s expedition 

observed the Chugach traveling “three miles out at sea” (i.e., on the OCS) 

and marveled at the remarkable design and water-tightness of their kayaks.   

ER307 Ganley  ER079-ER080; ER313. 

• Martin Sauer (July 9, 1790):  Sauer, who was part of a Russian expedition, 

encountered two Chugach natives “three miles from shore” (i.e., on the 
                                                 
5  Plaintiffs’ expert created maps based on these accounts.  The maps show the 
probable locations of these encounters.  ER310. 
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OCS) who carried skins of a sea otter, a river otter, and a seal. ER251; 

Ganley ER083-ER085; ER315. 

• Alejandro Malaspina (August 25, 1791):  Malaspina, a Spaniard, reported 

seeing a Chugach canoe off the coast of Middleton Island, which is 60 

miles from the mainland.  ER308; ER086; ER317. 

III. The District Court Found That The Chugach Had Sophisticated Boats 
And Navigational Techniques Enabling Them To Fish On The OCS 

 The District Court found that the Chugach were skilled navigators and had 

developed specialized equipment for fishing on the OCS: 

• The Chugach “were skilled marine hunters and fishermen,” ER016, who 

“found their sustenance largely in marine waters, relying heavily upon fish 

and sea mammals.” ER015   

• With their kayaks and umiaks, they were “entirely capable” of traversing 

the OCS waters at issue. ER016 

•  The Chugach were “knowledgeable of ocean currents” and took advantage 

of those currents when traveling to and from Middleton Island. 6  ER016-

ER017.  See triangular shaped route in Figure 1, supra at 15.  

                                                 
6 At trial, Mr. Ganley summarized a study conducted by a Bureau of Indian Affairs 
employee, Bill Mitchell, in the 1970s, concluding that the Chugach traveled to 
Middleton Island using their knowledge of the currents. Ganley ER102-ER103; 
ER220. 
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• Chugach travelers had the services of specialized “weathermen” who were 

“skilled in anticipating weather conditions.” ER016. 

 The Chugach navigated the OCS in boats called bidarkas, or kayaks 

(pictured below), which were specially designed for use in rough and open water.  

See Ganley ER090-ER096 (explaining that the bow of the Chugach bidarka was 

specifically built to cut through rough water, which one would be more likely to 

encounter on the OCS); Partnow ER136-ER137 (same).  Mr. Makarka, a Chugach 

elder, testified that his ancestors would tie their kayaks together to make a raft, 

which created even greater stability when fishing on the OCS or spending long 

periods out at sea.  Makarka ER040-ER047; ER219 (drawing below).  

              ER219 
  
                

 

        ER247      

 

Mr. Johnson and other tribal historians testified that the Chugach traveled on 

the OCS based on an intimate knowledge of the winds, currents, stars, and 

landmarks.  See, e.g., Johnson ER148-ER151 (discussing role of weatherman and 

landmarks like the clouds over Middleton Island); Partnow ER139-ER140; Ganley 

ER104-ER105; ER207.  The Chugach also developed specialized tools for fishing 
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on the OCS, including a boat bailer, which Mr. Ganley described as a “human-

operated sump pump” useful during long-distance travel, Ganley ER092-ER093, 

and fishing lines made of bullwhip kelp, Johnson ER148, ER170-ER171, ER174-

ER176. 

 The Chugach’s development during pre-contact times of sophisticated boats, 

equipment, and navigational techniques that facilitate fishing and hunting on the 

OCS supports the court’s findings that the Chugach fished and hunted on the OCS 

during that period.  As Mr. Ganley opined, the Chugach would not have designed 

such sophisticated boats if they were not using them on the OCS: “[W]e don’t 

build airplanes to taxi it down the highway to work, you know.  Technology 

develops for a reason.  There are imperatives that drive the technology.”  ER096. 

IV. The District Court Found That The Chugach Territory Encompassed 
Portions Of The OCS 

The District Court found that the Chugach territory was bounded by “the 

Lower Cook Inlet, the area between the Barren Islands and Kodiak Island, and the 

Copper River Delta and Copper River flats.” ER021.  According to the District 

Court, these areas on the periphery were used in common with neighboring groups, 

ER021; the court did not find that any other group used the portions of the OCS 

within those boundaries. 

 Evidence regarding Native languages and place-names confirms the court’s 

findings.  Dr. Jeff Leer, an expert in Alaskan Native languages, testified that when 
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one examines geographic areas at the periphery of Chugach territory, where the 

pre-contact Chugach were in contact with other Native groups (e.g.areas like the 

Barren Islands and Kayak Island), there are place-names in each Native language 

for those locations.  ER056; ER309; Leer ER055; Ganley ER113; ER130-ER131.  

However, when one moves inside the boundaries of Chugach territory, the 

Chugach are the only Native group to have place-names in their language for the 

geographic features on the OCS:   

• Wessels Reef, originally “Pala’at Nuutqaat,” meaning “boat reefs” because 

the Chugach thought it was shaped like an overturned kayak, Leer ER053; 

Ganley ER114-ER115; see also ER321;  

• Seal Rocks, originally “Qikertarraak.”  Leer ER053; see also ER309, ER321. 

• Middleton Island, which was originally “Qucuaq” – a name so old that its 

meaning has been lost.  Leer ER053-ER054; see also ER321. 

As Dr. Leer and Mr. Ganley testified, the fact that the Chugach had place-

names for these locations within or near the OCS indicated that the Chugach were 

familiar with the locations, visited them, and needed a way to refer to them.  

Conversely, the fact that no other Native group had names for these locations in its 

language strongly suggests that the other Native groups did not frequent these 

locations.  See Leer ER058; Ganley ER111.  
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ER309: 

 

V. Chugach Oral Histories Further Corroborate The Court’s Findings 
About Use Of The OCS 

 
 A study conducted by expert anthropologist Matt Ganley provides further 

confirmation that the Chugach fished and hunted on the OCS beginning in pre-

contact times and afterward.  Mr. Ganley testified that the Chugach have survived 

in a harsh environment by passing on necessary information about fishing, hunting, 

and other survival skills from generation to generation, including the most 

productive locations for fishing.  ER097-ER101; see also Partnow ER141-ER143; 

(discussing reliability of oral traditions).  Mr. Ganley testified, based on his 

knowledge about Alaska Native cultures and the Chugach in particular, that the 
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locations at which Chugach families fish would not have changed significantly 

over time and would like be the same locations that their ancestors used.  Ganley  

ER073.  Given that Mr. Ganley interviewed 50 Chugach elders and was told that 

they had been taught by preceding generations to fish and hunt in particular regions 

of the OCS, this seems to suggest that their ancestors also fished in the OCS.  

Ganley ER066-ER071, ER074.  The interviews also established that the Chugach 

communicated over generations the need to avoid depleting nearby fish 

populations – and hence to fish at least some of the time further from shore, in the 

OCS.  Kvasnikoff ER065.  

 Taken separately or taken together, these categories of evidence provide 

more than ample support for the District Court’s finding that the Chugach fished 

and hunted in the OCS before and after European contact. 
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SUMMARY OF ARGUMENT 

 
 The most fundamental error in the proceedings below is that the District 

Court exceeded its mandate.  This Panel remanded so that the District Court could 

answer a specific factual question:  whether historical and prehistoric Chugach 

activity was sufficient to establish aboriginal fishing and hunting rights on the OCS.  

The standard for demonstrating such rights is widely accepted:  there must be long-

term, exclusive use and occupancy of the area in question.  Instead of citing or 

applying that standard, however, the District Court held that, as a legal matter, such 

rights simply cannot exist on the OCS.  In announcing this categorical rule, the 

District Court reached precisely the issue the Panel reserved for itself when it 

retained jurisdiction over this action and directed the District Court to assume that 

federal authority over the OCS does not foreclose aboriginal rights.  Indeed, with 

respect to four of its legal conclusions, the District Court stated quite explicitly that 

it was exceeding the scope of the mandate, but that it needed to do so to enable 

future appellate jurisdiction.  This too was error.  The Panel has had jurisdiction 

over this matter since 2004.  The District Court clearly exceeded its jurisdiction 

when it ruled on issues beyond the specifically delineated question of whether the 

Chugach established the factual predicate for aboriginal rights in the OCS.   
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 Apart from this fundamental jurisdictional defect, the District Court’s 

categorical ruling is wrong on the merits for three  reasons. 

 First, Tlingit & Haida Indians of Alaska v. United States, 389 F.2d 778, 785 

(Cl. Ct. 1968), the Claims Court decision on which the District Court principally 

relied, dealt with an entirely different issue:  whether Natives had a right under 

Fifth Amendment takings law to receive monetary compensation for fish caught by 

others based on their ownership of adjacent lands.  Furthermore, this case dealt 

with a specific compensatory issue under a statute unique to the Tlingit & Haida 

Tribe that cannot simply be extrapolated into broader rules.  To the extent one 

might interpret Tlingit & Haida as suggesting that aboriginal rights cannot exist on 

the OCS, it would be inconsistent with the law of this Circuit and with 

longstanding law upholding the fishing rights of tribes from Washington to the 

Great Lakes.  This Court recognized such rights explicitly in Gambell III and 

implicitly in United States v. Washington, 730 F.2d 1314 (9th Cir. 1984).   

Conclusions of Law 3, 8 and 11 are erroneous for this reason.    

 Second, the District Court erred in relying on what it deemed to be 

Congressional silence on the question of aboriginal rights in the OCS.  Congress 

has in fact recognized (and preserved) such rights through saving clauses in several 

statutes.  In any event, Congressional action cannot create aboriginal rights – but it 
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is essential to extinguish them.  There has been no such extinguishment here.   

Conclusion of Law 6 is erroneous for this reason. 

 Third, the District Court erred in ruling that aboriginal rights in the OCS are 

foreclosed by the paramountcy doctrine.  The Chugach demonstrated when this 

matter was originally before the Panel that their rights are not eclipsed by federal 

paramountcy.  It is in the nature of aboriginal rights that they co-exist with 

different and superior rights held by the national sovereign; aboriginal rights exist 

at the sufferance of the federal government.  The paramountcy doctrine deals with 

conflicts between competing sets of rights to offshore waters, such as the rights of 

states and the federal government.  The doctrine does not apply to the relationship 

between aboriginal and federal rights because by their nature those two sets of 

rights are complementary.  Conclusions of Law 10-14 are erroneous for this reason.  

 Although the District Court’s legal rulings are in error on several bases, the 

court nevertheless made sufficient factual findings to answer the question that the 

Panel remanded, i.e., whether the Chugach satisfy the requirements for aboriginal 

rights on the OCS.  The District Court did not cite the controlling legal standard – 

whether the Chugach have established long-term exclusive use and occupancy of 

the area in question – but the court’s findings establish that the standard has been 

satisfied.  Those findings establish use over countless generations:  The Chugach 

fished and hunted on portions of the OCS nearest their villages, around certain 
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commonly visited areas, and during their travels across the OCS.  The facts also 

establish exclusivity:  There is no finding that any other Native group made such 

use of the OCS waters at issue. 

 At times, the District Court appeared to analyze some facts under concepts 

comparable to the elements of use and exclusivity.  To the extent the court did so, 

its analysis is contrary to the established legal meaning of those terms.  “Use” 

means “use” within the context of a given culture; use may be seasonal.  

“Exclusivity” is not defeated by the fact that more than one village uses an area, so 

long as the villages are related in a socio-cultural manner.  The court’s factual 

findings demonstrate that the Chugach satisfied these elements when properly 

applied. 
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ARGUMENT 

 
I. De Novo Standard of Review 

 
Whether the District Court applied the wrong legal standard is a question of 

law reviewed de novo.  David H. Tedder & Assocs. v. United States, 77 F.3d 1166, 

1168 (9th Cir. 1996).  Likewise, this Court reviews de novo whether the District 

Court exceeded the scope of its jurisdiction on remand.  United States v. Thrasher, 

483 F.3d 977, 982 (9th Cir. 2007), cert. denied, 128 S.Ct. 2052 (2008). 

 
II. The District Court’s Judgment Exceeds The Scope Of The Remand And 

Is Void For Lack Of Jurisdiction  

 
The District Court’s judgment falls outside the bounds of the limited 

mandate issued by the Panel.  Because that judgment was made without 

jurisdiction, it should be vacated. 

A. The District Court Lacked Jurisdiction To Consider Any Matter 
Outside The Scope Of This Panel’s Limited Remand 

 In ruling that the Chugach could not, as a matter of law, establish aboriginal 

rights on the OCS, the District Court did precisely the opposite of what this Panel  

directed it to do on remand: determine the scope (if any) of the Chugach’s 

aboriginal rights and assume that those rights are not trumped by other federal law.   

It is axiomatic that when an appellate court remands for a specific purpose, 

the trial court may not exceed the scope of the remand.  Countless authorities 
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support this rule; many are collected in Litman v. Mass. Mutual Life Ins. Co., 825 

F.2d 1506, 1508 (11th Cir. 1987), cert. denied, 484 U.S. 1006 (1988).  In that case, 

plaintiff prevailed in the trial court on all three claims he asserted.  The Eleventh 

Circuit reversed as to one of the three, which necessarily had an impact on the 

damages award.  Id. at 1512-13.  The appellate court accordingly remanded for a 

new trial on damages.  Back in the district court, defendant waived its right to a 

new trial and asked that the original jury verdict be reinstated.  Id. at 1513.  The 

district court concluded that a new trial was not necessary and re-entered the 

original damages award, plus interest.  Id.  On appeal, the court again reversed and 

remanded: 

When an appellate court issues a specific mandate it is 
not subject to interpretation; the district court has an 
obligation to carry out the order.  A different result would 
encourage and invite district courts to engage in ad hoc 
analysis of the propriety of appellate court rulings.  Post 
mandate maneuvering in the district courts would 
undermine the great authority of the appellate courts and 
create a great deal of uncertainty in the judicial process. 
It would also eliminate any hope of finality. 
 

Id. at 1511-1512.  The court noted that “[a]ll circuits are in accord,” and cited cases 

from eleven other circuits, including the Ninth.  Id. at 1511;  see also United States 

v. Garcia-Beltran, 443 F.3d 1126, 1130 (9th Cir. 2006), cert. denied, 549 U.S. 935 

(2006) (“The rule of the mandate requires a lower court to act on the mandate of an 
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appellate court, without variance or examination, only execution.”) (citing In re 

Sanford Fork & Tool Co., 160 U.S. 247, 255 (1895)).   

 The appellate courts have strictly enforced the rule that district courts are 

bound by the terms of remand.  This Court has gone so far as to reverse and 

remand an award of prejudgment interest because the original remand order made 

no specific provision for it.  Newhouse v. Robert’s Ilima Tours, Inc., 708 F.2d 436, 

441-42 (9th Cir. 1983).  In the rare case in which this Court permits deviation from 

a remand order, it does so only because the ruling below “adhere[s] to the spirit” of 

the remand.  Lindy Pen Co., Inc. v. Bic Pen Corp., 982 F.2d 1400, 1404-05 (9th Cir. 

1993), cert. denied, 510 U.S. 815 (1993).  The district court’s legal conclusions 

here adhered to neither the letter nor the spirit of the mandate.  Because the district 

court exceeded the scope of the mandate, it lacked jurisdiction when it held that 

aboriginal rights cannot exist on the OCS.  Thrasher, 483 F.3d at 982  

(“if a district court errs by violating the rule of the mandate, the error is a 

jurisdictional one” (citing United States v. Pimental, 34 F.3d 799, 800 (9th Cir. 

1994))).    

B. The District Court’s Conclusions Are Outside Of The Scope Of 
The Remand Order. 

 The remand in this case was very narrow.  The Panel remanded so that the 

district court could make factual findings.  The Panel reserved for itself the issue of  
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whether the aboriginal rights claimed by the Chugach are inconsistent with other 

federal law:  

We REMAND with instructions that the district court 
decide what aboriginal rights to fish beyond the three-
mile limit, if any, the plaintiffs have.  For purposes of 
this limited remand, the district court should assume that 
the villages’ aboriginal rights, if any, have not been 
abrogated by the federal paramountcy doctrine or other 
federal law. 

 
375 F.3d at 1219 (emphasis added).   

 Rather than determining whether aboriginal rights had been established on 

the facts presented, the District Court ruled, as a legal matter, that aboriginal rights 

do not extend to navigable waters:     

The plaintiff villages do not enjoy a non-statutory, 
nonexclusive aboriginal right to hunt and fish in the OCS 
because no such right exists as a matter of Native 
American law or statute with respect to the OCS. 

   
ER025 (Conclusion No. 8, citing Tlingit & Haida, 389 F.2d at 785-87) (emphasis 

in original).  In making this ruling, the District Court resolved precisely the 

question the Panel reserved. 

Indeed, with respect to five of its legal conclusions (Nos. 10-14), the District 

Court explicitly stated it was exceeding its mandate:   

The following additional conclusions of law . . . go 
beyond the strict limits placed upon the district court by 
the court of appeals when it vacated the district court’s 
order of September 25, 2002. 
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ER026-ER027.  The court then proceeded to reinstate the same holdings this Panel 

vacated in 2004, claiming it needed to do so in order to permit the parties to appeal.  

Id. The Chugach are frankly perplexed by this.  The Panel retained jurisdiction 

over this matter.  It is not clear why the District Court believed it needed to render 

a new judgment in order to enable appellate jurisdiction.  The Chugach had no 

notice below that the District Court intended to decide the paramountcy issue and  

no opportunity to address that portions of the court’s decision.   

 The Panel remanded this case so the District Court could make fact-findings.  

The Panel’s order and the questioning at oral argument demonstrate that this Court 

wanted to know whether the Chugach could prove they used and occupied the 

areas in question.  If the Chugach could not establish long-term exclusive use, then 

the Panel could avoid deciding what Judge Kozinski called “mega questions” – 

such as whether federal paramountcy precludes recognition of aboriginal rights.  

ER330; see also ER328-ER329.  If the Chugach made the necessary showing, then 

the Panel could address the issue of paramountcy in a concrete manner, since it 

would know the extent or scope of the aboriginal rights.7   

                                                 
7 Once the geographical scope of a claimant’s aboriginal fishing and hunting rights 
has been determined, aboriginal rights are not restricted to particular methods of 
fishing and hunting, or to particular species.  See United States ex rel. Chunie v. 
Ringrose, 788 F.2d 638, 642 (9th Cir. 1986), cert. denied, 479 U.S. 1009 (1986) 
(aboriginal rights entitled tribes to “full use and enjoyment” of the resources). 
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 In its fact-findings, as discussed below, the District Court established that 

the Chugach have made the necessary showing.  But in its legal conclusions, 

unaccountably, the District Court took on the issue the Panel had reserved:  The 

court reinstated its earlier conclusion that the Chugach’s claims are precluded by 

federal paramountcy.  The Panel should accordingly vacate the judgment below. 

 
III. The District Court Erred As A Matter Of Law By Ruling Categorically 

That Aboriginal Rights Cannot Exist On The OCS. 

 Instead of addressing the factual issue as to which this case was remanded – 

whether the Chugach demonstrated long-term exclusive use and occupancy of the 

OCS – the District Court simply declared that, as a matter of law, aboriginal rights 

cannot exist in this area.  The District Court stated that the Chugach “do not enjoy 

a non-statutory, nonexclusive aboriginal right to hunt and fish in the OCS because 

no such right exists as a matter of Native American law or statute with respect to 

the OCS.”  ER025 (citing Tlingit & Haida, 389 F.2d at 785-87) (emphasis in 

original).   

 Even if that ruling had been within the District Court’s jurisdiction on 

remand, it should be reversed. The ruling is premised on three distinct legal errors.  

 First, the District Court relied primarily on a single case from the Claims 

Court, Tlingit & Haida Indians of Alaska v. United States, 389 F.2d 778 (1968).   

But Tlingit & Haida does not apply here.  The issue in Tlingit & Haida was 
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whether claimants who had used and occupied land were entitled to monetary 

compensation for fish extracted from adjacent waters by other persons.  That is 

clearly not the issue in this case.   

 Second, the District Court’s ruling that aboriginal rights do not exist on the 

OCS is premised on a misunderstanding of the relationship between aboriginal 

rights and statutory law.  The District Court stated that no legislation recognizes 

aboriginal rights in the OCS.  Even if this were correct – and it is not – it would be 

irrelevant.  No act of Congress is required to establish aboriginal rights.  

Legislation is necessary to extinguish those rights, but not to create them.    

 Third, the District Court erred in holding that aboriginal rights are abrogated 

by the paramountcy doctrine.  This was the clearest instance in which the court 

ruled outside its mandate.  The Panel explicitly reserved this issue; the District 

Court’s resolution of it threatens to render the entirety of the proceedings below 

superfluous.  This Panel would not have remanded this case for a determination of 

the extent of aboriginal rights on the OCS, if there were an established per se rule 

against aboriginal rights on the OCS.  The Panel would have made that ruling as a 

matter of law and affirmed the District Court’s original decision in 2004.  

 But beyond this, the District Court erred on the merits.  The paramountcy 

doctrine does not apply here because the very premise of aboriginal rights – unlike 

the states’ rights at issue in the Supreme Court’s paramountcy cases – is that they 
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can co-exist with federal sovereignty.  There is no role for – indeed, no need for – 

the paramountcy doctrine in the area of aboriginal rights.   

A. The Trial Court’s Reliance On Tlingit & Haida Was Error 

 
In asserting that aboriginal hunting and fishing rights cannot exist in  the 

OCS, the district court relied on the Claims Court’s decision in Tlingit & Haida. 

ER025-ER026.  But the Tlingit & Haida decision does not apply to the issues in 

this case. 

The issue in Tlingit & Haida was the amount of monetary compensation 

Natives there should receive for a taking of their aboriginal territory.  The Natives’ 

aboriginal right to land had already been established, as had the fact of the taking.  

The tribe claimed that, in addition, it exclusively owned all of the fish in the waters 

adjacent to its lands and was entitled to compensation for  fish caught by others.  

The lower court agreed with the tribe. 389 F.2d at 784-85.  The Claims Court 

reversed, holding that there was no “compensable property right to extract all fish 

in a fishery.” Id. at 787.  In reaching this result, the court relied on a statute 

specifically governing the rights of the Tlingit & Haida Tribe.  Id. at 787-88.     

The present case is clearly not governed by Tlingit & Haida.  The Chugach 

do not seek monetary compensation for the loss of fish – or, indeed, for anything 

else.  Ultimately, the Chugach seek limited relief from the regulations promulgated 

under the Magnuson Act and Halibut Act, on the ground that those regulations 
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interfere with their aboriginal fishing rights.  The Chugach’s claim to those fishing 

rights, in turn, is based on the well-established federal common law test of long-

term, exclusive use – in this case, use of the OCS itself.  Tlingit & Haida, by 

contrast, held that Natives who have established use and occupancy of land do not 

for that reason have a right to exclusive possession of and monetary compensation 

for fish in adjacent waters.  That holding, quite simply, has nothing to do with the 

question in this case. 

In any event, to the limited extent the District Court asserts that there are no 

aboriginal fishing rights in navigable waters, such an assertion is inconsistent with 

the precedent of this Circuit and with long-established law upholding fishing rights 

in the Pacific Northwest and Great Lakes regions.8  The District Court concluded 

that “the Ninth Circuit Court of Appeals has never held that villages such as 

plaintiffs in fact have aboriginal rights to hunt and fish in the OCS.”  ER023.  This 

is incorrect.  The Ninth Circuit has recognized both explicitly and implicitly that 

Native peoples can have non-exclusive aboriginal rights on the OCS.  

In Gambell III, the Ninth Circuit squarely addressed the question of whether 

the law recognizes non-exclusive rights on the OCS based on aboriginal use – and 

held that it does.  869 F.2d 1273 (1989).  In that case, the Native Villages of 

Gambell and Stebbins sought to enjoin the sale of oil and gas leases for the OCS 
                                                 
8   See, e.g., COHEN’S HANDBOOK OF FEDERAL INDIAN LAW (2005 ed.) at 1128-9 
(describing off-reservation fishing as based on pre-existing rights).   
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on the ground that drilling and other activities by the oil companies would interfere 

significantly with the villages’ non-exclusive aboriginal hunting and fishing right 

on the OCS.  See id. at 1275.  The court below had held that the villages’ 

aboriginal rights did not extend to the OCS.  See Gambell v. Clark, 746 F.2d 572, 

573 (9th Cir. 1984).  The Ninth Circuit reversed this holding in Gambell III and 

remanded the case to the district court to determine whether the villages could 

establish the factual predicate for aboriginal rights in the OCS  – just as the trial 

court was asked to do in this case.  869 F.2d at 1280. 

This Court also recognized aboriginal fishing rights in the OCS in 

Washington, 730 F.2d 1314 (1984), where it held that the Makah tribes of 

Washington have the right to hunt and fish on the OCS up to forty miles from 

shore.  In making its decision, the Washington court relied on evidence very much 

like that presented by the Chugach.9  Based on that evidence, this Court concluded 

that the Makahs’ traditional fishing grounds extended 40 miles from shore – that is, 

37 miles into the OCS.  Id. at 1317-18. 

The Secretary previously argued that Washington does not apply because the 

claimants there had entered into a treaty with the United States.  Under Indian law 
                                                 
9  The Makah tribes presented extensive evidence, through anthropologists and 
tribal elders, demonstrating their seafaring technology, their fishing practices, and 
their traditional dependence on ocean resources.  Id. at 1315-16.  That evidence 
established that the Makahs were “expert seamen” with an “extraordinary ability to 
handle canoes which were seaworthy, sturdy, and fast, designed for ocean fishing, 
whaling, and seal hunting.”  Id. at 1315.   
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principles, this is a distinction without a difference.  Treaties like the Makahs’ do 

not create or grant aboriginal rights; rather, they reserve the Natives’ pre-existing 

rights.  United States v. Winans, 198 U.S. 371, 381 (1905) (treaties reserving 

hunting and fishing rights do not constitute a “grant of rights to the Indians, but a 

grant of rights from them – a reservation of those not granted”); F. COHEN, 

HANDBOOK OF FEDERAL INDIAN LAW 1123 (2005 ed.); see also United States v. 

Adair, 723 F.2d 1394, 1411 & n.19 (9th Cir. 1983), cert. denied, 467 U.S. 1252 

(1984) (recognizing “reserved rights doctrine”).  Because treaties merely reserve 

pre-existing aboriginal rights, the Makah could have no treaty rights in the OCS if 

they did not already have aboriginal rights under federal common law.  

Washington is therefore fully applicable here.  

Gambell III and Washington demonstrate that aboriginal rights can in fact be 

established on the OCS.   There is no case holding that aboriginal rights cannot 

exist in a particular landscape.  The District Court’s categorical ruling that there 

are no aboriginal rights on the OCS is contrary to law.      

B. Congress Has Recognized Non-Exclusive Rights On The OCS 
Based On Aboriginal Use 

The District Court also attempted to support its categorical ruling on the 

ground that Congress has failed to expressly recognize non-exclusive rights on the 

OCS based on aboriginal use.  The court made the following conclusion of law:   
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Neither the Outer Continental Shelf Lands Act (OCSLA), 
43 U.S.C. § 1342, nor the Submerged Lands Act (SLA), 
43 U.S.C.  § 1315, contains a congressional recognition 
of aboriginal rights in the OCS.  No other act of Congress 
has recognized nonexclusive aboriginal hunting and 
fishing rights in the OCS. 

 
ER024.   

 This statement is both incorrect and irrelevant.  It is incorrect because 

Congress has recognized – and reserved – aboriginal rights on the OCS.  The 

statement is irrelevant because no legislative action is required to establish 

aboriginal rights; legislative action is required only to extinguish them.   

Congress has recognized and preserved aboriginal rights in the OCS.  When 

Congress enacted OCSLA in 1953, it explicitly provided that the newly acquired 

sovereignty of the United States would be subject to pre-existing rights in the OCS.  

See 43 U.S.C. § 1331-1356(a).  Section 14 of the OCSLA provides that the statute 

should not be interpreted so as to “affect such rights, if any, as may have been 

acquired under any law of the United States by any person in lands subject to” its 

provisions.  43 U.S.C. § 1342.  The SLA, also enacted in 1953, contains an 

identical savings clause.  See 43 U.S.C. § 1315. 

The legislative histories of the OCLSA and SLA confirm that Congress 

intended to protect all pre-existing rights in the OCS, including aboriginal rights, 
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when it extended the United States’ sovereignty over the OCS.  The House Report 

on the OCSLA explains: 

[The Act] asserts Federal jurisdiction and control over 
the Continental Shelf areas beyond original State 
boundaries, thus brining [sic] the lands and resources 
within such areas into the same legal status as those 
acquired by the United States through cession or 
annexation; in the alternative, such lands and resources 
are subject to the doctrine of discovery.  Adherence to the 
policy heretofore observed in connection with similar 
lands and resources brought under national dominion 
requires, as a matter of policy and law, that the property 
rights of individuals in and to such lands and resources 
be recognized and confirmed. 
 

H.R. REP. NO. 83-215, at 1411 (1953), reprinted in 1953 U.S.C.C.A.N. 1395, 1411 

(emphasis added); see also S. REP. NO. 83-411, at 14 (1953) (“Section 14 is a 

‘savings clause,’ in that it protects any rights in the Outer Continental Shelf area 

that may have been acquired prior to the effective date of the act.”).  The Senate 

Report on the SLA similarly explains that the statute’s savings clause “follows the 

historic congressional practice of exempting from the operation of statutes of this 

character existing third party rights, if any there be.”  S. REP. NO. 83-133, at 21 

(1953). 

 These Congressional reports on the OCSLA and SLA acknowledge and 

affirm the United States’ longstanding policy protecting aboriginal rights.  In  

Johnson, 21 U.S. at 573 (1823), Chief Justice Marshall incorporated into American 

law the “discovery” doctrine, which was the basis on which European nations had 
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staked their sovereign title to the lands of this continent.  At the same time, Justice 

Marshall recognized the counterpart to the discovery doctrine – the doctrine of 

aboriginal rights, pursuant to which the European nations respected certain pre-

existing rights of those newly brought under their sovereignty.  Id. at 574.  

Following Johnson, the Supreme Court has recognized aboriginal rights in every 

territory that the United States has acquired by “cession or annexation,” including 

Alaska.  See, e.g., Tee-Hit-Ton Indians v. United States, 348 U.S. 272, 279 (1955).  

The House Report’s specific invocation of the “doctrine of discovery” – the legal 

rationale upon which both national sovereignty and aboriginal rights have been 

based for nearly two centuries – incorporates the longstanding policy of 

recognizing and protecting those rights.  See, e.g., County of Oneida v. Oneida 

Indian Nation, 470 U.S. 226, 234 (1985) (holding that the Oneidas’ right of 

possession based on federal common law is enforceable). 

 Congress also expressed its intent to preserve pre-existing aboriginal rights 

in the OCS in the Magnuson Act, the statute authorizing the promulgation of the 

regulations at issue in this case.  Sections 1853(a)(1)(C) and 1854(c)(1) of the 

Magnuson Act prohibit the Secretary from implementing the Act in a manner that 

is inconsistent with “any other applicable law” – which includes aboriginal rights.   

See Parravano v. Babbitt, 70 F.3d 539, 544 (9th Cir. 1995), cert. denied, 518 U.S. 

1016 (1996) (holding that two executive orders reserving tribal fishing rights 
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constituted “other applicable law” under the Magnuson Act); S. REP. NO. 94-416, 

at 36 (1975) (legislative history of the Magnuson Act emphasizes that the Act 

“should not be construed, in any way, to affect or change the . . . rights of Indians” 

whether established by treaty or other law) (emphasis added). 

The trial court’s conclusion that Congress has failed to recognize non-

exclusive aboriginal fishing rights in the OCS is therefore incorrect.  As 

significantly, it is irrelevant.  Legislative action is not required to establish 

aboriginal rights; it is required only to extinguish them.10  Even if Congress had 

been silent on the matter – and it has not – this would in no manner support the 

District Court’s categorical conclusion that aboriginal rights cannot exist in the 

OCS.  That conclusion was wrong as a matter of law.    

C. Federal Paramountcy Does Not Foreclose Aboriginal Rights In 
The OCS  

 In the 2002 appeal, the Chugach explained to this Panel why the 

paramountcy doctrine does not apply here.  Rather the repeating those arguments, 

the Chugach   summarize them very briefly.  

                                                 
10   As the Chugach argued when this action was originally before this Panel, 
Congress alone has the power to extinguish aboriginal rights and Congress has not 
done so here.  Congressional intent to extinguish aboriginal rights must be “plain 
and unambiguous.”   United States v. Santa Fe Pac. R.R. Co., 314 U.S. 339, 346 
(1991); see also Washington v. Washington State Commercial Passenger Fishing 
Vessel Ass’n, 443 U.S. 658, 690 (1979).  There has been no “plain and 
unambiguous” expression of Congressional intent to extinguish non-exclusive 
aboriginal hunting and fishing rights in the OCS.  
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 Aboriginal rights cannot offend federal paramountcy because by definition 

such rights exist at the sufferance of Congress.  See, e.g. Tee-Hit-Ton, 348 U.S. at 

289 (holding that Congress can modify or extinguish aboriginal rights at will and 

without compensation, unlike the property of States or private citizens).  

Aboriginal rights are subordinate to federal rights; they  are also an embodiment of 

the federal interest in protecting Native peoples.  The complementary nature of 

federal and aboriginal rights reflects, among other things, the trust relationship 

between Native Americans and the United States, in which the role of the 

government is  to protect aboriginal property from intrusion by third parties.  Id. at 

279 (holding that an aboriginal right “is a right of occupancy which the 

sovereign . . .protects against intrusion by third parties”).  Given this relationship, 

aboriginal rights are limited in important ways.   

 Because of the unique nature of aboriginal rights, there is no room for – and 

there is no need for – the paramountcy doctrine in this area.  There are no 

conflicting rights here, as there have been in the cases of dispute between federal 

and state power that gave rise to the paramountcy doctrine.  The Supreme Court 

has articulated the reason for that doctrine:  to protect the federal government’s 

authority over foreign affairs, foreign commerce and national defense.  United 

States v. California, 332 U.S. 19, 29, 35 (1947).  None of those concerns is even 

remotely implicated by the Chugach’s request to be allowed to participate in an 
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existing fisheries management scheme.  To rule otherwise would be a dramatic and 

unwarranted extension of the paramountcy doctrine     

 
IV. Under The Correct Legal Standard, The District Court’s Factual 

Findings  Establish That The Villages Have Non-Exclusive Aboriginal 
Rights To Fish In The OCS 

 
The law has been plain for more than a century that Native people establish 

aboriginal rights when they can demonstrate long–term exclusive use and 

occupancy of the area in question.  See, e.g., Alabama-Coushatta Tribe of Tex. v. 

United States, 2000 WL 1013532 at *10 (Fed. Cl. 2000) (collecting authorities); 

Zuni Tribe of N.M. v. United States, 12 Cl. Ct. 607, 607 (1987); United States v. 

Seminole Indians, 180 Ct. Cl. 375, 1967 WL 8871 at *5 (1967).  The legal 

meaning of each of the elements of this test – i.e., that the area be used and 

occupied, that it be used exclusively, and that it be used for a “long time” – has 

also been clearly established, most notably through decades of application by the 

Claims Court and the Indian Claims Commission, the tribunals that previously 

handled aboriginal rights cases.  

Inexplicably, the District Court did not cite this test.  Nor did it make any 

conclusions of law based on this legal standard.  However – and this is crucial – 

the factual findings the District Court made are sufficient as a matter of law to 

establish that the Chugach possess aboriginal rights in the OCS.   
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The court found that: (1) the Chugach fished and hunted in various parts of 

the OCS; (2) the Chugach were a maritime subsistence-based culture with the 

capacity and technology to travel significant distances in the OCS; (3) the Chugach 

were one people culturally, ethnically and linguistically; (4) the Chugach had 

resided in the same area for a long time and members of the appellant Villages are 

heirs to these same Chugach people; and (5) their territory was reasonably well-

defined in that it had a clear periphery.  These findings alone are sufficient to 

establish that the Chugach have aboriginal rights in the claimed OCS waters.   The 

court could and should have stopped there. 

Instead, the court concluded that, as a matter of law, the Chugach cannot 

have aboriginal rights in OCS waters.  See supra, Section III.  We discuss here 

why, under the relevant legal standard, the court’s findings establish aboriginal 

rights as a matter of law.   

A. The Chugach Established Long-Term Use And Occupancy Of 
The OCS. 

In hundreds of cases over the past century, tribunals such as the Indian 

Claims Commission have refined what “long-term use and occupancy” means.  

The result of that development can be crystallized in two fundamental principles.  

First, “use and occupancy” means use and occupancy within the context of a 

particular tribe and its culture.  Second, use is measured in historical time; it is not 

the product of a single act.  Under these well-established principles, there is no 
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question but that the Chugach demonstrated – and the District Court found – the 

facts necessary to establish aboriginal rights. 

1. The court found that the Chugach were a maritime culture 
with the technology and capacity to hunt and fish up to 60 
miles from shore.  

Under the first principle, a court must understand and define a Native 

people’s customs and lifeways in order to determine whether the area in question 

was “used” by the people.  “Use and occupancy” means “use and occupancy in 

accordance with the way of life, habits, customs and usages of the Indians who are 

its users and occupiers.”  Sac & Fox Tribe of Indians of Okla. v. United States, 383 

F.2d 991, 998 (Ct. Cl. 1967), cert. denied, 389 U.S. 900 (1967). The necessary 

interplay between culture and use is illustrated most clearly in Seminole Indians, 

where the court rejected the government’s argument that “use and occupancy” 

were limited to the villages where claimants’ ancestors actually resided:  

Had the Seminoles chosen to live by food-raising alone, 
we would regard the “village” evidence . . . as a 
persuasive consideration in limiting the Seminoles’ 
“title” to the land falling within the compass of their 
permanent homesites . . . But the Seminoles – as was the 
case with many other Indian groups – survived not 
simply through farming, but by food-gathering and 
hunting as well.  In other words, Seminole land-use 
clearly encompassed more than the soil they actually 
“possessed.”  Therefore, other aspects of the Seminole 
pattern of life demand consideration. 
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1967 WL 8871 at *6.  Given this standard, the court went on to conclude that a 

population of just several thousand Seminoles “used” the entire Florida peninsula.  

Id. 

 In accordance with this law, Chugach use and occupancy must also be 

viewed through the lens of Chugach culture.  The Chugach demonstrated – and the 

District Court found – that the Chugach were a maritime culture who depended on 

fish and sea mammals and accordingly developed the technology and social 

adaptations necessary to make such hunting strategies successful.  The critical 

findings here are detailed in bullet point format on supra 13-14.  Based on these 

findings about the customs and lifeways of the Chugach, “use” – as a legal matter 

– means use of the OCS for maritime fishing, hunting and gathering.  And the 

District Court’s factual findings demonstrate that the Chugach did in fact use the 

OCS in precisely this way.  

2. The court found that the Chugach used and occupied the 
OCS, at least seasonally, and that is sufficient to establish 
aboriginal rights.  

Like all hunting and gathering cultures, the Chugach fished and hunted with 

the seasons, based on what was available at the time.  Stated differently, their use 

and occupancy of land and water fluctuated seasonally. See Wilkins ER178-ER181 

(describing how in winter halibut is ten times more abundant and cod five times 
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more abundant in the OCS than in near-shore State waters); see also ER063-

ER064.    

It has long been the law that seasonal or intermittent use – which the District 

Court found here – satisfies the element of “use” necessary to establish aboriginal 

rights.  Courts have repeatedly held that aboriginal rights can extend over 

“seasonal or hunting areas over which the Indians had control even though those 

areas were used only intermittently.”  Confederated Tribe of Warm Springs 

Reservation in Or., 177 Ct. Cl. 184, 1966 WL 8893 at *5 (1966); see also Spokane 

Tribe of Indians v. United States, 163 Ct. Cl. 58, 1963 WL 8583, at *5 (1963) 

(“intermittent or seasonal use has been accepted as showing Indian title”); Del. 

Tribe of Indians v. United States, 128 F. Supp. 391, 395 (Ct. Cl. 1955) (rejecting 

argument that certain outlet was “only a passageway or road” where Delaware’s 

had no rights, noting that they could fish, hunt, gather, and otherwise use this outlet 

and that these uses were “the only things [Indians] have done on lands for which 

they have obtained compensation in numerous cases”).   

The District Court specifically found that the Chugach fished and traveled 

the OCS.  Under the authorities above, the fact that this use may have been less 

than continuous does not matter.  The relevant findings are these:  

• “At and before contact, the residents of plaintiffs’ ancestral villages 

made irregular use of the OCS.” ER020 
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• “Some residents of some of the pre-contact villages traveled to 

Middleton Island, the Barren Islands, Cook Inlet, the Copper River 

Delta, or Wessels Reef for purposes of hunting and fishing.” ER020 

• “Travel to and from Kodiak and the Middleton Islands [sic] from 

Prince William Sound took the travelers directly across a portion of 

the OCS.  More probably than not, a limited amount of fishing took 

place during these travels . . . [and] any fishing that was done would 

have been purely opportunistic.”  ER020-ER021 

• “While it is more likely true than not true that residents of the 

ancestral villages made some use (probably seasonal) of the portions 

of the OCS nearest their respective villages and when traveling to the 

outlying islands . . .” ER021 

• “Such use and occupancy as probably existed was temporary and 

seasonal.” ER022 

• “Joint (by two or more villages) hunting, trading, [and] raiding, etc., 

probably took place occasionally.” ER019 

These findings were supported by the testimony of the expert witnesses for 

both sides, all of whom agreed the Chugach fished and hunted on the OCS at least 

seasonally.  See, supra at 12-13. 
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Because the Villages demonstrated – and the District Court found – that the 

Chugach used and occupied the OCS for seasonal fishing and hunting activities, 

the Chugach have, as a legal matter, satisfied the “use” prong of the test.  

B. The Chugach Established Exclusivity 

The same is true of the “exclusivity” prong.  The meaning of “exclusive,” 

like the meaning of “use,” has been developed and defined in a long line of cases.  

For present purposes, there are two relevant principles.  First, the fact that multiple 

villages use an area does not defeat exclusivity; the relevant entity is the tribe or 

culture as a whole, not a particular village. Second, exclusivity does not mean the 

ability to keep out all trespassers. Consequently, exclusivity is not defeated simply 

because the population of a tribe is small and the area claimed may be vast.  Indeed, 

courts have repeatedly rebuffed attempts to defeat exclusivity by reference to 

population density.  

 As with the element of “use,” the findings the District Court made, when 

stripped of the legal errors in which they are wrapped, establish that the Chugach 

satisfied the “exclusivity” prong.  We discuss the findings first and then the court’s 

two errors:  the court’s improper reliance on population density, and the court’s 

improper use of the village, rather than the Chugach people, as the relevant land-

owning entity.       
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1. There was no evidence that any other tribe or group used 
and occupied the area. 

One fact alone is sufficient to establish exclusivity:  There was simply no  

finding that any other group hunted and fished in the claimed area.11  Indeed, all 

six anthropologists who testified in this case, including the Secretary’s witnesses, 

agreed that they were aware of no evidence of any other group fishing in the OCS 

in prehistoric or early historic times. See, supra at 12-13.   The District Court 

should have stopped there.  

2. Exclusivity cannot be defeated by the lack of population 
density. 

Instead, the District Court strayed into legal error when it suggested that 

exclusivity was defeated by population density.  The District Court stated that the 

Chugach were not in a position to occupy or exercise “exclusive control” over any 

part of the OCS “on a sustained basis” because the area was too large and the 

Chugach population too small.  ER021-ER022.   

The law expressly rejects such reasoning.  The Claims Court stated the 

matter succinctly in the Seminole Indians decision, in which it recognized 

                                                 
11 Some may have traveled through the area for purposes of trade, but this alone 
does not defeat aboriginal rights.  Wichita Indian Tribe v. United States, 696 F.2d 
1378, 1385 (Fed. Cir. 1983).  (“If Comanches and Kiowas entered Wichita 
territory mainly to trade with them and considered this land to be that of the 
Wichitas, these visiting tribes should be considered guests of the Wichitas, and 
their presence would not affect the Wichitas’ aboriginal title.”) 
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aboriginal title to most of the Florida peninsula based on exclusive historical use 

by Indians numbering in the thousands: 

Nor does the Government’s reference to “population 
thinness” compel a different result.  In stressing this 
consideration, the Government leans far too heavily in 
the direction of equating “occupancy” (or capacity to 
occupy) with actual possession, whereas the key to 
Indian title lies in evaluating the manner of land use over 
a period of time. 

 
1967 WL 8871 at *6 (emphasis in original); see also, e.g., Zuni Tribe, 12 Cl. Ct. at 

608 n.2 (rejecting government’s claim that between 1,500 and 2,500 Indians could 

not have exclusively used and occupied 5 million acres of land; “the matter could 

not be resolved solely by noting the Zuni population and acreage but rather would 

require examination of the patterns of all populations of all similar areas at that 

time”).  The law is clear that population density does not defeat either use and 

occupancy or exclusivity.   

3. Exclusivity is not defeated by multi-village use because the 
Chugach were a single land-owning entity. 

The fact that the OCS was used by more than one Chugach village does not 

defeat exclusivity. The law is plain that the relevant unit is not a village nor even 

necessarily one tribe.  Rather, the relevant unit – the “landowning entity” – is  a 

socio-cultural group that uses and occupies a generally definable territory in 

common.  There is no requirement that the tribe or tribes form a single governing 

unit.  In fact, courts have expressly rejected this.  
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(a) The court found that the Chugach were one people 
culturally, ethnically and linguistically. 

 
Here, as in other areas, the District Court’s factual findings, when examined 

apart from the court’s legal reasoning, show that the Chugach satisfied the 

requirements for aboriginal rights.  The District Court, together with the scholars 

and historians on whom it relied, consistently referred to the five plaintiff villages 

as one group, Chugach: 

• “[T]he other subgroup, occupying Prince William Sound and the south and 

southwest coast of the Kenai Peninsula, was recognized by themselves and 

others as Chugach.”  ER013. 

• “The Chugach occupied at various pre-contact times probably five or six 

sites on the coast and islands of Prince William Sound and two or three sites 

on the south and southwest coastal areas of the Kenai Peninsula.”  ER014 

• “Each plaintiff village’s pre-contact, predicate community was occupied by 

people who were ethnologically (racially) the same (or similar in the case of 

the Eyak).”  ER014. 

• “The plaintiff villages are the cultural successors to Chugach communities 

located within Prince William Sound and the southwest corner of the Lower 

Kenai Peninsula.” ER017. 
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• “[A]lthough culturally related, the villages . . . were all independent of one 

another.” ER018-ER019. 

These findings demonstrate that the Chugach were one cultural group who used the 

claimed area in common.  This is sufficient to establish aboriginal rights.   

(b) It does not matter that the Chugach resided in 
different villages, each with its own chief. 

After making these findings, the District Court departed from the law:  It 

suggested that because the villages were “independent” or each had their own chief, 

they could not hold aboriginal rights.  ER018-ER019.  The court concluded that 

“although culturally related, the villages … were all independent of one another. 

There was no area-wide organization or grand chief.”  ER018-ER019.  This is 

erroneous.  The law is clear that villages united in precisely the way the Chugach 

villages were linked constitute a single land-owning entity.  

What is significant is cultural unity and common land use, not political 

organization.  The problem of defining the relevant land-owning unit is not new in 

Indian law and its solution is well-established: 

There have been a great number of cases before this 
Commission in which complex issues have been raised 
concerning the identity of the tribe or group which 
actually comprised the land owning entity.  Actually 
there have been few instances of clear-cut, politically 
unified, tribal land using entity.  Often land use areas 
have been utilized by tribelets, or bands, or other 
autonomous small groupings or villages.  But this 
Commission has tried to apply a common sense approach 
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to each individual case.   . . . We have not used the 
argument of separate autonomous villages or groups to 
defeat a claim based on Indian title.  . . . But, in general, 
whenever we have found an overall group of Indians, 
possessing some unifying linguistic and cultural ties and 
where such Indians joined in a common use and 
occupation of a definable area of land, we have found 
that such a land owning entity possessed Indian title. 

 
Hualapai Tribe v. United States, 18 Ind. Cl. Comm. 382, 394 (1967) (emphasis 

added).   

 Based on this common sense approach, socio-cultural unity is the touchstone, 

and it is a broad and liberal standard.  Id.; Warm Springs, 1966 WL 8893, at *14 

n.21.12     

 Because socio-cultural unity is the relevant test, multiple villages united by 

culture are a landowning entity – and hence can use an area “exclusively” – 

regardless of the fact that each has some land of its own.  Autonomous villages 

may simultaneously own separate lands and jointly possess aboriginal lands. 

Muckleshoot Tribe of Indians v. United States, 3 Ind. Cl. Comm. 659, 674-5 (1955) 

(three “separate, distinct, and autonomous” villages established aboriginal rights 

held by the Muckleshoot people; the villages were separate but were also part of 

the larger Muckleshoot culture); see also United States v. Pueblo of San Ildefonso, 

                                                 
12   Indeed, opponents of aboriginal claims must produce substantial evidence that 
the group at issue lacks ethnic or cultural unity. Warm Springs, 1966 WL 8893, at 
*13.  There was no such evidence or fact-finding here.   
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513 F.2d 1383, 1395 (Ct. Cl. 1975)  (“There are no holdings of this court which 

say that two Indian tribes or groups, each a separate ‘entity’ and each with its own 

separate lands, can never assert joint ownership to other lands which are commonly 

used and occupied in addition to the common areas”).  Under this well-established 

law,  the division of the Chugach into villages does not defeat aboriginal rights.13   

C. The Chugach Established Their Aboriginal Area With 
Reasonable Boundaries 

A final requirement remains after claimants of aboriginal rights have 

established use and exclusivity:  They must demarcate their claim area with 

general boundaries.  Quapaw Tribe of Indians v. United States, 1 Ind. Cl. Comm. 

469, 481 (1951) (holding that claimants do not have to demarcate the claim area 

with surveyor-like precision, but “some general boundary lines of the occupied 

territory must be shown”).  Because the territory at issue here is comprised of 

water, boundaries can only be described by the limited landmarks available, 

namely the islands in the Gulf of Alaska.  The District Court described the 

                                                 
13 The district court noted briefly that the members of the villages may at 
times have poached goods or kidnapped women from members of other 
villages but this does not defeat aboriginal rights.  A rule that a society must 
be universally harmonious in order to use a resource in common is obviously 
unworkable; it would defeat aboriginal rights in every case because a 
conflict-free society does not exist.  The existence of conflict among Native 
people does not mean that they lose aboriginal rights, and more than the 
existence of crime in any society robs that society of rights held in common. 
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periphery of Chugach territory, necessarily implying that inside the periphery is 

Chugach traditional territory14: 

• “[S]ome of the OCS areas in question (in particular, the Lower 

Cook Inlet, the area between the Barren Islands and Kodiak Island, 

and the Copper River Delta and Copper River flats) were on the 

periphery of the Chugach territory.”  ER021.15 

• Kayak Island is “the easternmost point of the area claimed by 

plaintiffs.”  ER010. 

In other words, Chugach territory extended from Nanwalek and Port Graham in the 

waters south to the Barren Islands, southeast to Middleton Island and then 

northeast to Kayak Island.16  This comports with known Chugach travel routes 

which can be seen on Exhibit 11, and as depicted in Figure 1:   

 

 

                                                 
14   In fact, aboriginal claimants do not have to show they used the entire area, but 
once the boundaries are set, even the “useless” areas within it are considered the 
territory.  Tlingit & Haida Indians of Alaska v. United States, 177 F.Supp. 452, 460 
(Ct. Cl. 1959) (“[W]here the Indians have proved that they used and occupied a 
definable area of land, the barren, inaccessible or useless areas encompassed within 
such overall tract  . . . have not been eliminated from the area of total ownership.”). 
 
15   The Copper River Delta and Flats are on the mainland opposite Kayak Island.   
16   At one point, the Chugach also claimed aboriginal rights with respect to a 
second area, the Lower Cook Inlet, but the Chugach are no longer asserting rights 
there. 
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 The District Court’s description of Chugach territory is amply supported by 

the evidence, including Dr. Leer’s opinion that based on Native placenames, the 

Barren Islands and Kayak Island formed the Chugach’s northwestern and south 

eastern boundaries respectively.  Leer ER056, ER059; ER309; ER026-026.  Indeed, 

even the Defendant’s experts testified that Chugach territory extended to 

Middleton Island.  L. Yarborough ER183-ER184 M. Yarborough ER202.  

 It is no coincidence that the court’s description of Chugach territorial 

periphery also matches almost exactly the territory claimed by the Chugach Native 

Association as part of their ANCSA land selections in 1968: 

 

 

 

 

 

 

 

 

 

ER206
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It is also telling that, 30 years before this case began, the Chugach claimed very 

little land in their “land selections” and instead chose to describe their territory in 

terms of water.17  

This description of the periphery of the Chugach’s territory, supported by a 

wide variety of evidence all pointing to the same conclusion, satisfies the 

requirement that aboriginal territories be defined with general boundaries.18    

V. The District Court’s Ruling Contravenes The Policies Embodied In The 
Doctrine Of Aboriginal Rights  

 As a final matter, the Chugach wish to emphasize that the principle of 

aboriginal rights itself embodies important policies concerning the relationship 

between Native people and the federal government, and that these policies fully 

support the finding of aboriginal rights here.     

 As touched on briefly above, the concept of aboriginal rights entered this 

nation’s jurisprudence as the counterpart of what is known as the “discovery” 

                                                 
17  This is explained best by Henry Makarka at ER049-ER050 and Mr. Ganley at 
ER126-ER127.  
18 The District Court at one point faulted the Chugach for not being able to prove 
“exactly where in the OCS residents of any particular village fished or took game, 
or the frequency of those efforts, or the size of the take.”  ER020 (emphasis added).  
But such exactitude is not required, particularly in light of the liberal standard of 
proof that applies in aboriginal rights cases.  Muckleshoot Tribe, 3 Ind. Cl. Comm. 
at 677 (noting that courts must take “common sense approach” to weighing 
evidence because “it is extremely difficult to establish facts after the lapse of time 
involved in matters of Indian litigation”); Quapaw Tribe, 1 Ind. Cl. Comm. at 481; 
Nooksack Tribe of Indians v. United States, 3 Ind. Cl. Comm. 492, 499 (1955) 
(liberal standard of proof applies in aboriginal rights cases because of the inherent 
difficulty in proving what occurred at times before written records existed). 
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doctrine.  From the beginning, federal law has recognized that the European 

countries that owned the lands of North America before the United States came 

into being obtained their rights to that land at the expense of its original inhabitants.  

Early in the nineteenth century, Chief Justice Marshall characterized the situation 

thus:    

On the discovery of this immense continent, the great 
nations of Europe were eager to appropriate to 
themselves so much of it as they could respectively 
acquire. Its vast extent offered an ample field to the 
ambition and enterprise of all . . . .  The potentates of the 
old world found no difficulty in convincing themselves 
that they made ample compensation to the inhabitants of 
the new, by bestowing on them civilization and 
Christianity, in exchange for unlimited independence. 
 

 
Johnson, 21 U.S. at 572-73.  The Supreme Court recognized that this arrangement 

might fairly be labeled both “extravagant” and “opposed to [natural] right, and to 

the usages of civilized nations.”  Id. at 591.   But the Supreme Court also 

concluded that it was entirely without power to undo the arrangement.  Id. at 592.   

 What both the courts and Congress have consistently done, however, is to 

temper the consequences of European discovery with “humanity” and “wise 

policy.”  Id. at 589; Gambell III, 869 F.2d at 1277 (discussing and quoting 

Johnson).   It is this policy that stands behind the doctrine of aboriginal rights – the 

recognition that alongside the rights of discovering nations to land and natural 

resources, aboriginal peoples continue to hold a quantum of rights of their own.   
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[T]he right of sovereignty over discovered land was 
always subject to the right of use and occupancy and 
enjoyment of the land by Indians living on the land.  This 
right of use and occupancy by Indians came to be known 
as “Indian title.”  It is sometimes called “original title” or 
“aboriginal title.” . . .  This system of right of discovery 
and its inclusion of sovereign title subject to Indian title 
held by Indians living on the land was accepted by the 
United States and became part of its laws.  It has been 
observed and applied through the years by the 
Government . . . .  

 
Sac & Fox Tribe, 383 F.2d at 997-98 (citations omitted).    

 The doctrine of aboriginal rights has remained a bedrock of Indian law.  It 

has not been eroded in the nearly 200 years since it was adopted.   On the contrary:  

The Supreme Court has subsequently explained that all territories acquired by the 

United States were acquired subject to pre-existing aboriginal rights – rights that 

permit tribes to exploit natural resources both on land and in the water.  Santa Fe, 

314 U.S. 338; United States v. Shoshone Tribe of Indians of Wind River 

Reservation in Wyo., 304 U.S. 111 (1938); Passenger Fishing Vessel, 443 U.S. 658; 

see also Andrew P. Richards, Comment, Aboriginal Title or the Paramountcy 

Doctrine?  Johnson v. McIntosh Flounders in Federal Waters Off Alaska in Native 

Village of Eyak v. Trawler Diane Marie, Inc., 78 WASH. L. REV. 939, 944-45 (Aug. 

2003) (collecting and discussing authorities).    

 Congress, for its part, has also employed the concept of aboriginal rights in a 

remedial fashion, most notably with the Indian Claims Commission Act.  The 

Case: 09-35881   03/09/2010   Page: 68 of 71    ID: 7259142   DktEntry: 15-1



 

  \\\LA - 090334/010361 - 464074 v2   61

purpose of that legislation, which was enacted in 1946, was to “deal fairly and 

justly with Indian groups.”  Snake or Paiute Indians of Former Malheur 

Reservation in Or. v. United States, 112 F. Supp. 543, 555 (Ct. Cl. 1953).  As the 

primary mechanism for achieving that end, Congress created the Indian Claims 

Commission as a subsidiary of the Claims Court.  For the next 30 years, both the 

Commission and the reviewing court considered claims by tribes for the loss of 

aboriginal rights and paid hundreds of millions of dollars in compensation for 

those losses.  See, e.g., United States v. Dann, 470 U.S. 39, 41-42 (1985).     

 The specific historical and factual question presented here concerns the 

relationship of the Chugach people with the OCS waters they traditionally fished 

and hunted on long before Alaska became part of the United States – indeed, at 

times before the United States even came into existence.  The evidence at trial 

established – and the District Court found – that the Chugach traveled and fished 

on the OCS, that these activities were a substantial part of their culture, and that no 

other Native group similarly used these waters.  The District Court’s disposition of 

this case is incompatible with the court’s own fact-findings and with the doctrine 

of aboriginal rights.  The District Court’s ruling can only be the product of error.  

This Court should once again vacate the order below.     
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CONCLUSION 

 The Chugach are entitled to declaratory relief stating that they have 

aboriginal fishing and hunting rights on the OCS and that the Secretary must revise 

the challenged regulations in a way that accommodates those rights.  The Panel 

should remand this matter to the District Court with instructions that the court enter 

a declaratory judgment granting such relief. 
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STATEMENT OF RELATED CASE 

 
 This case was previously appealed to the Ninth Circuit in 2002.  See Eyak 

Native Village v. Daley, 375 F.3d 1218, 1219 (9th Cir. 2004) (No. 02-36155). 
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