
 
 

    UNITED STATES DISTRICT COURT 
    SOUTHERN DISTRICT OF FLORIDA 

 
CASE NO. 09-60016-Civ-Dimitrouleas 

 
HOLLYWOOD MOBILE ESTATES LIMITED, 
a Florida Limited Partnership, 
 

Plaintiff, 
 
v. 
 
MITCHELL CYPRESS, CHAIRMAN, SEMINOLE TRIBE 
OF FLORDIA, RICHARD BOWERS, VICE-CHAIRMAN, 
SEMINOLE TRIBE OF FLORIDA, MAX B. OSCEOLA, JR., 
ROGER SMITH, AND DAVID CYPRESS, COUNCIL 
MEMBERS, SEMINOLE TRIBE OF FLORIDA, WILLIAM 
R. LATCHFORD, CHIEF OF POLICE, SEMINOLE TRIBE OF 
FLORIDA, AND FRED HOPKINS, DIRECTOR, REAL ESTATE 
SERVICES DEPARTMENT, SEMINOLE TRIBE OF FLORIDA, 
in their official capacities 
 

Defendants. 
___________________________________________/ 
 
 
______________________________________________________________________________ 
 

DEFENDANT’S MEMORANDUM OF POINTS AND LEGAL AUTHORITIES IN 
OPPOSITION TO PLAINTIFF’S MOTION FOR PRELIMINARY INJUNCTION 

______________________________________________________________________________ 
 
       DONALD A. ORLOVSKY 
       Florida Bar Number: 223816 
       dao4law@aol.com 

KAMEN & ORLOVSKY, P.A. 
       1601 Belvedere Road, Ste. 402-S 
       West Palm Beach, FL 33406 
       Phone:  (561) 687-8500 
       Fax: (561) 687-7892 
       Attorneys for Defendants 
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 Defendants, Mitchell Cypress, Chairman, Seminole Tribe of Florida; Richard Bowers, 

Vice Chairman Seminole Tribe of Florida; David Cypress, Roger Smith and Max B. Osceola, Jr., 

Council Members, Seminole Tribe of Florida (Tribal Council Defendants); Fred Hopkins, Real 

Estate Services Department Director of the Seminole Tribe of Florida and William R. Latchford, 

Chief of Police, Seminole Police Department, (Tribal Official Defendants) each in their Official 

Capacity, as elected or as appointed officials of the tribal government of the Seminole Tribe of 

Florida, by and through their undersigned attorney, hereby submit this Memorandum of Points 

and Legal Authorities in Opposition to Plaintiff’s Motion for Preliminary Injunction pursuant to 

this Court’s Omnibus Order in order to demonstrate why Plaintiff’s motion for preliminary 

injunctive relief should not be granted. Relying upon the panel decision of the United States 

Court of Appeals for the Eleventh Circuit and this Court’s assessment that the position taken by 

the Defendants in their Response to Order to Show cause is essentially “without merit,” Plaintiff 

seeks mandatory injunctive relief, restoring Hollywood Mobile Estates Limited (HME) to the 

leased premises which is located on restricted tribal trust land on the Seminole Tribe of Florida’s 

Hollywood Reservation. 

 While Defendants recognize that the panel decision of the Eleventh Circuit constitutes the 

law of the case that is binding upon this Court and the parties with respect to the issues then 

before it, the Eleventh Circuit holding addressed the results of the Court of Appeal’s 

“straightforward analysis” that Plaintiff’s pleadings were sufficiently pled to overcome the 

jurisdictional bar of tribal sovereign immunity.  The Panel Decision was not intended to be a 

determination of the merits of Plaintiff’s claim nor was it intended to determine whether HME’s 

entitlement to the injunctive relief sought.   HME’s entitlement to injunctive relief is not, and 

should not be, beyond the reach of potentially outcome-determinative issues that were not a part 
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of the Eleventh Circuit’s straightforward analysis in arriving at the law of the case on what was 

intended as a narrow opinion directed to the sufficiency of the allegations in HME’s complaint in 

the context that the Supreme Court had in mind in Verizon Md. Inc. v. Public Service 

Commission of Maryland, 535 U.S. 635, 645 (2002). On appeal from the order of dismissal in 

this case, the Eleventh Circuit found plaintiff’s allegations sufficient to for HME to proceed; 

refused to find the injunction claim tainted by HME’s companion claim for past rental damages, 

which plaintiff characterized as restitutionary relief; sustained the jurisdictional bar of tribal 

sovereign immunity as to Plaintiff’s claim for rental payments collected by the Seminole Tribe of 

Florida and expressed concern regarding a deficiency in the record which could have a potential 

bearing upon whether one of the prongs in the Ex parte Young analysis has been met.  Based 

upon each of the matters set forth herein, Defendants would respectfully submit that plaintiff’s 

motion for preliminary injunction should  be denied pending a trial on the merits, or 

alternatively, should not be granted without a bond and without the benefit of a hearing on 

HME’s pending motion on matters heretofore raised in affidavits submitted by Defendants in this 

case [DE 5] and by the Tribe in the case of Hollywood Mobile Estates Limited v. Seminole Tribe 

of Florida, et al  United States District Court, S.D. Florida, Case No. 08-cv-61048 [DE 14-18] 

 HME contends in its motion that it meets all criteria for injunctive relief and has 

consistently taken the position in this case that it meets all requirements through which it claims 

to be entitled to proceed under the legal fiction of Ex parte Young by naming, as parties 

defendant, the Tribal Council Defendants and the Tribal Official Defendants as a means to 

obtaining reinstatement of HME to the leased premises by way of a mandatory injunction, even 

though these individual defendants do not possess the power or authority to accomplish what 
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HME seeks in its complaint—the power and the authority to reinstate HME.  That power lies 

solely within the purview of the sovereign entity—the Tribe. 

Where HME’s claim fails and falls short is the inability of HME to of meet the required 

criteria that the injunctive relief sought, if granted, will not be adverse to the public interest. In 

fact, by granting Plaintiff’s motion, the injunctive relief granted will mark a substantial, novel 

and dangerous expansion of a doctrine universally acknowledged as a narrow and limited 

exception to the jurisdictional bar of Eleventh Amendment immunity (as to states) and tribal 

sovereign immunity (as to federally recognized tribal governments) beyond anything ever 

intended or contemplated  by the cumulative effect of judicial decisions in the 103 years 

following the Court’s initial pronouncement in Ex Parte Young, 209 U.S. 123 (1908), and 

certainly well beyond anything authorized by the plenary power of Congress over Indian tribes 

under US CONST. art I, §8, cl. 2 .   

To this point, the legal fiction and empty formalism of Ex parte Young has been viewed, 

handled and judicially applied with deference and restraint, and courts have resisted the 

temptation to allow this limited and narrow exception to well settled principles of sovereign 

immunity to finds its way beyond the singular situation where the limited exercise of federal 

jurisdiction is necessary to allow for measured prospective injunctive relief aimed solely at 

future violations of federal law.   

This case is now poised to expand the reach of federal jurisdiction under the judicially 

created fiction of Ex parte Young to address issues well beyond the circumstances of that case 

and Idaho v. Coeur d’Alene Tribe of Idaho, 521 U.S. 261 (1997) through which Ex parte Young 

was applied to the jurisdictional bar of tribal sovereign immunity. What HME seeks is the 

application of the doctrine of Ex parte Young to the arguable breach of a lease which, by its 
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terms, allows for self-help repossession, and  does not contain any language whereby the Tribe 

has consented to suit in any court.  In effect, the injunctive relief that HME seeks in its 

complaint will serve to elevate a claim for breach of lease to a violation of federal law—a 

result never intended by the Courts and one which intrudes upon the plenary power which the 

framers consigned to Congress alone. One lease transaction or alleged breach thereof does not 

warrant the journey that HME asks this Court to take. 

In view of the role that sovereign immunity plays in the federal system and the limited 

jurisdictional framework of the federal courts, the Supreme Court has been resistant to all but 

very few exceptions to that immunity.  The relevant one in this case is the “narrow exception.” 

Seminole Tribe of Florida v. Florida, 517 U.S. 44, 76 (1996),1 established by the Supreme Court 

in Ex parte Young which rests upon the “obvious fiction” that a suit is not against the State (or 

tribe) but against an individual who, for the singular purpose of  prospective injunctive relief, has 

been “stripped of his  official or representative character” because of alleged unlawful conduct. 

Ex parte Young, 209 U.S. 123, 159-160 (1908). 

While Ex parte Young has furnished an important tool for advancing the “… vindication 

of federal rights,” the Supreme Court has been cautious in its application and has resisted giving 

Ex parte Young and its progeny “an expansive interpretation.”  Pennhurst  State School and 

Hospital v. Halderman, 465 U.S. 89, 102, 105 (1984).  This is evidenced by the fact that the 

doctrine has never been expanded in any way, shape or form that approximates what HME is 

asking the Court to do here.  For that matter, Ex parte Young jurisprudence focuses on ensuring 

that this narrow exception to sovereign immunity remain “narrowly construed,” 465 U.S. at 114, 

n. 25.  The Court has held, for example that the doctrine does not extend to suits where the 

                                                             
1 Ironically,  Seminole Tribe of Florida v. Florida,  517 U.S. 44 (1996) was a case in which tribal litigation interests 
were represented  and advanced by HME’s lead counsel in this case. 
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plaintiff seeks retroactive relief, Edelman v. Jordan, 415 U.S. 651, 678 (1974); where the alleged 

violations arise from state rather than federal law, Pennhurst, supra, at 106; where the violation 

of federal law is no longer “ongoing,” Green v.Mansour, 474 U.S. 64, 71 (1985); where special 

sovereignty interests are implicated, Couer d’Aline Tribe, supra at 281 and where Congress has 

provided a detailed remedial plan for enforcement against a state of the claimed federal right, 

Seminole Tribe, supra at 74.   No Court, to date, has endeavored to expand the doctrine to what 

may be described, arguendo, as a simple lease violation where a tribal sovereign availed itself 

prematurely to rights and remedies expressly provided in a Business Lease in possible breach of 

that lease, and no authority exists to elevate an ongoing breach of lease into a violation of federal 

law. 

In addition to the foregoing, HME’s statement on pages 3 through 5 of its motion 

regarding the recent panel decision of the Eleventh Circuit in Hollywood Mobile Estates Limited 

v. United States Department of the Interior, et al Slip Opinion 09-15336 pp.11-12 now reveals 

HME’s first acknowledgement that the Secretary has represented that he is prepared, if the 

Tribe’s resort to self-help is in breach of the Lease and HME has not violated the Lease) to use 

his authority to reinstate HME through remedies under the Lease, and not through injunctive 

relief intended only to address violations of federal law rather than simple lease violations  While 

HME would prefer to have this Court act to apply Ex Parte Young, there appears to be an 

adequate remedy through the Secretary (particularly now that the IBIA has issued its ruling)  that 

HME should be required to explore before claiming that it will be irreparably injured if this 

Court does not act in the manner requested in HME’s motion for preliminary injunction. 
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Based upon the foregoing, Defendant’s respectfully request that the Court deny HME’s 

pending motion, or  alternatively defer any ruling pending a hearing on plaintiff’s motion and 

consideration of whether and in what amount an injunction bond should be required. 

Respectfully submitted, 

 
                 s/ Donald A. Orlovsky 
                       Donald A. Orlovsky, Esq. (Fla. Bar No. 223816) 
      dao4law@aol.com    
      KAMEN & ORLOVSKY, P.A. 
      1601 Belvedere Road, Ste. 402-S 
      West Palm Beach, FL 33406 
                 Telephone:   (561) 687-8500 
      Facsimile: (561) 687-7892 
      Attorneys for Defendants 
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 CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on June 30, 2011, I electronically filed the foregoing 

document with the Clerk of the Court using CM/ECF.  I also certify that the foregoing document 

is being served this day on all counsel of record or pro se parties identified on the attached 

Service List in the manner specified, either via transmission of Notices of Electronic Filing 

generated by CM/ECF or in some other authorized manner for those counsel or parties who are 

not authorized to receive electronically Notices of Electronic filing.  

/s/ Donald A. Orlovsky 
       _____________________________ 
       DONALD A. ORLOVSKY 
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SERVICE LIST 
Hollywood Mobile Estates v. Mitchell Cypress, et al.  

Case No. 09-60016-civ – Dimitrouleas 
United States District Court, Southern District of Florida 

 
 
JOHN M. MULLIN 
Email: jmm@trippscott.com  
TRIPP SCOTT, P.A. 
110 SE 6 Street, 15th Floor 
Fort Lauderdale, Florida 33301 
Tel. 954-525-7500 
Fax 954-761-8475 
 
 
BRUCE S. ROGOW 
Email: guntherc@rogowlaw.com / brogow@rogowlaw.com  
CYNTHIA E. GUNTHER 
Email: guntherc@rogowlaw.com  
BRUCE S. ROGOW, P.A. 
500 East Broward Blvd., Suite 1930 
Fort Lauderdale, Florida 33394 
Tel. 954-767-8909 
Fax 954-764-1530 
 
 
MICHAEL P. HAMAWAY 
Email: mhamaway@mbhlawyer.com  
MOMBACH, BOYLE & HARDIN 
Broward Financial Center 
500 East Broward Blvd., Suite 1950 
Fort Lauderdale, Florida 33394 
Tel. 954-467-2200 
Fax 954-467-2210 
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