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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

WAPATO HERITAGE, LLC, a Washington
Limited Liability Company; KENNETH
EVANS; JOHN WAYNE JONES; and JAMIE
JONES, individual residents of
Washington State,

Plaintiffs,

v.

SANDRA D. EVANS, an individual,
not a resident of Washington
State,

Defendant.

NO. CV-07-0314-EFS

ORDER GRANTING PLAINTIFFS’
MOTION FOR RENEWED MOTION
TO APPOINT RECEIVER AND
DENYING THE MOTION TO
COMPEL PRODUCTION AS MOOT 

A telephonic hearing occurred in the above-captioned matter on July

14, 2011. R. Bruce Johnston and Dale Foreman appeared on behalf of

Plaintiffs Wapato Heritage, LLC, Kenneth Evans, the late John Wayne

Jones, and Jamie Jones.  Jeffrey Webb for Wapato Heritage, LLC and

Plaintiff Kenneth Evans also participated.  Defendant Sandra Evans

appeared, along with counsel Charles Steinberg.  Before the Court was

Plaintiffs’ Motion to Compel Production and Renewed Motion to Appoint

Receiver, ECF No. 763, which asks the Court to 1) compel production of

documents in these post-judgment proceedings and 2) appoint a receiver

to preserve and recover incoming funds to satisfy the judgments, which

total nearly two million dollars.  Defendant Evans largely concedes the
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motion to compel but denies the motion to appoint a receiver.  The Court

is very familiar with this file and after reviewing the submitted

material and relevant authority and hearing from counsel, the Court is

fully informed.  This Order supplements and memorializes the Court’s oral

ruling appointing a receiver.

A. Standard

First, a judgment creditor is permitted to “obtain discovery from

any person—including the judgment debtor—as provided in these rules or

by the procedure of the state where the court is located.”  Fed. R. Civ.

P. 69.

Second, a district court has the equitable power to appoint a

receiver as an extraordinary remedy.  Canada Life Assurance Co. v.

LaPeter, 563 F.3d 837 (9th Cir. 2009).  There is no precise formula for

determining whether a receiver should be appointed; rather, the court

should consider the totality of the circumstances, including, for

example:

(1) “whether [the party] seeking the appointment has a valid
claim”; (2) “whether there is fraudulent conduct or the
probability of fraudulent conduct,” by the defendant; (3)
whether the property is in imminent danger of “being lost,
concealed, injured, diminished in value, or squandered”; (4)
whether legal remedies are inadequate; (5) whether the harm to
plaintiff by denial of the appointment would outweigh injury
to the party opposing appointment; (6) “the plaintiff's
probable success in the action and the possibility of
irreparable injury to plaintiff's interest in the property”;
and, (7) “whether [the] plaintiff's interests sought to be
protected will in fact be well-served by receivership.” 

Id. at 844 (quoting 13 James Wm. Moore, et al., Moore’s Federal Practice

§ 66.04[2][b] (3d ed. 2008)).  The court may also consider a judgment

debtor’s actions taken to frustrate collection.  Aviation Supply Corp.

v. R.S.B.I. Aerospace, Inc., 999 F.2d 314, 317 (8th Cir. 1993) 
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(affirming the appointment of a receiver where the judgment debtor

frustrated the judgment creditor’s collection attempts).  The

considerations related to the claim’s validity and success are satisfied

if a judgment has been entered in the requesting party’s favor.

Citronelle-Mobile Gathering, Inc. v. Watkins, 934 F.2d 1180, 1188-89

(11th Cir. 1991) (discussing that when the case has been decided on the

merits that “the probability of success has already been completely

established”). 

An evidentiary hearing was not required because the Court is

intimately familiar with the facts of this case after ruling on service

motions, dismissal motions, discovery motions, summary-judgment motions,

and motions for attorneys fees and costs during the last four years.  See

Citronelle-Mobile Gathering, Inc., 934 F.2d at 1189 (recognizing that an

evidentiary hearing is not always required on a motion for appointment

of a receiver, especially when the motion is filed post judgment).

B. Authority and Analysis

The first factor, whether Plaintiffs have a valid claim, is clearly

satisfied.  The Ninth Circuit affirmed the Court’s judgments, which near

two million dollars, excluding interest, in Plaintiffs’ favor.  ECF Nos.

761 & 762.

Second, a review of the docket identifies a consistent pattern by

Defendant Evans, her previous counsel Mary Wynne, and her financial

advisor Daniel Gargan to thwart, not only the testator’s intent and the

Bureau of Indian Affairs Judge Stancampiano’s orders, but also

Plaintiffs’ ability as judgment creditors to engage in discovery to

satisfy the judgments.   For instance, Ms. Wynne advised the Court that

ORDER ~ 3

Case 2:07-cv-00314-EFS    Document 777     Filed 07/18/11

https://ecf.waed.uscourts.gov/doc1/19511656572
https://ecf.waed.uscourts.gov/doc1/19511661760


1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Defendant Evans was unaware of her finances and relevant records because

Mr. Gargan took care of her finances.  As a result, this Court ordered

Plaintiffs to take Mr. Gargan’s deposition first, and then to take

Defendant Evans’ deposition.  Mr. Gargan testified, however, that

Defendant Evans receives all of the financial information that he

receives and he only takes actions impacting her finances as directed by

her, i.e., he does not initiate financial decision-making.  Because of

the suggestion that Mr. Gargan made the financial decisions, Defendant

Evans’ deposition was delayed and she was able to receive an additional

MA-10 payment in April 2011.  A discovery delay was also caused by Ms.

Wynne’s assertion that Defendant Evans had a tooth injury that hindered

her ability to appear for a February 2011 deposition: an assertion that

has not been supported by any medical records.  In addition, Defendant

Evans has not explained why she failed to appear at the December 2010

deposition.  Additionally, Ms. Wynne failed to advise the Court during

the February 11, 2011 hearing, that Mr. Gargan was in South Dakota with

her.  Gargan Dep, ECF No. 769-1 at 9:20-22 (“We had been out of town for

some time in South Dakota.”).  Accordingly, Defendant Evans’ and her

advisors’ lack of candor to the Court not only thwarted Plaintiffs’

ability to satisfy the judgments, but also caused Plaintiffs to incur

substantial process-server expenses.  Defendant Evans’ and Mr. Gargan’s

most recent last-minute effort to turn over documents responsive to

Plaintiffs’ outstanding post-judgment discovery requests is another

example of their attempt to partially perform at the very last minute in

hopes of delaying Plaintiffs’ ability to satisfy the judgments.
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And notwithstanding the deposit of nearly two million dollars into

Defendant Evans’ Individual Indian Money (IIM) account over the last two

years, Defendant Evans and her advisors are only able to inform the Court

that Defendant Evans received a quarter of that money to pay for living

expenses.  There is no accounting for nearly 1.5 million dollars.  This

is inexcusable and leaves unanswered many questions relating to Ms.

Wynne’s and Mr. Gargan’s behavior.  

Third, it is clear that Defendant Evans’ current and future monies

are in danger of being lost, concealed, injured, diminished in value, or

squandered.  All information before the Court indicates that Defendant

Evans utilized three-quarters of the MA-10 funds to pay attorneys fees

and Mr. Gargan’s salary.   She received one-quarter of the MA-10 funds,1

which amounts to approximately twenty-thousand dollars a month: a

significant amount of money for a single woman with no dependents. 

Gargan Dep., ECF No. 769-1 at 118:11-13.

Fourth, other legal remedies have proven inadequate due to 1)

Defendant Evans’ failure to appear at the December 2010 deposition, 2)

Defendant Evans’ failure to timely respond to the written post-judgment

discovery requests, 3) Ms. Wynne’s lack of candor, and 4) Mr. Gargan’s

considerable delay with responding to the post-judgment discovery.  

The fifth factor, whether the harm to Plaintiffs by denial of the

appointment would outweigh injury to Defendant Evans, is likely neutral.

       Mr. Gargan’s deposition testimony reflects that he is paid1

extremely well for what services he provided.  Gargan Dep., ECF No. 769-1

at 123:3-23.
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Both parties (and their agents and creditors) will suffer financial harm.

Yet, the Receiver can ensure that Defendant Evans has monies to provide

for reasonable living expenses.  It is likely that it is Defendant Evans’

advisors who will suffer more harm than Defendant Evans as a result of

the receivership.

The sixth factor, Plaintiffs’ probable success in the action and the

possibility of irreparable injury to Plaintiffs’ interest in the

property, has been clearly established given the affirmed judgments.

Lastly, the Court finds Plaintiffs’ interests will be well-served

by receivership.

C. Conclusion

As explained above, the record supports appointment of a receiver

to ensure satisfaction of the Judgments.  See Citronelle-Mobile

Gathering, Inc., 934 F.2d at 1188-89 (discussing that the receiver’s

powers are broad).  Accordingly, IT IS HEREBY ORDERED:

1. Plaintiffs’ Motion to Compel Production and Renewed Motion to

Appoint Receiver, ECF No. 763, is GRANTED (receiver) and DENIED AS MOOT

(discovery) IN PART.

2.  The Court appoints Lewis W. Card (WSBA #11766) to serve as the

Receiver, effective upon filing of a Receiver’s oath in this Court to

faithfully perform his duties.  The Receiver is appointed for the purpose

of satisfying the Judgments, any future award of attorneys’ fees and

costs, and all receivership expenses as approved by the Court. 

3. Because Judgments have been entered herein, and affirmed by

final order of the Ninth Circuit Court of Appeals, and because the

Plaintiffs have, or may obtain, a lien upon the assets and property of
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Defendant Evans, and further because of the communication required of the

receiver to counsel of record for Defendant Evans and Plaintiffs, a Bond

in the amount of $5,000 is sufficient security to be posted, together

with the submission of an Oath of Receiver by Mr. Card.  The Bond, in

ordinary form, or Bond Equivalent, in the amount of $5,000.00, shall be

obtained within five (5) business days of the date of this Order.  The

costs of the Bond shall be a cost of collection chargeable as a cost of

collection.

4. Mr. Card's hourly rate of $275 per hour is reasonable, and it

is reasonable and appropriate that it shall be charged to, and paid from,

the assets and/or income of Defendant Evans, as a cost of collection

allowed by the Judgments entered herein.  The Court finds that Mr. Card

shall, from time to time, but no more often than monthly nor less than

quarterly, file requests for compensation in the official record of this

case, and if no objection is filed within 10 days thereafter, and if no

sua sponte or other action is taken by the Court within said 10 day

period after filing, the fee request shall be deemed approved, and, to

the extent funds are available, may be paid by and to Mr. Card.

5. A brief summary of the activity of the Receiver, and the monies

or property received, dispersed, and held, and of the costs and expenses

incurred other than fees, by the Receiver shall be filed monthly by the

15th day following the end of each calendar month for the previous month,

or part thereof, during the appointment of the Receiver.  The expense of

compiling such reports may be charged at the usual and ordinary rates for

Mr. Card's staff, subject to review and approval by the Court under the

procedure outlined in the immediately preceding paragraph.
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6.  The Receiver is vested with the right and power to obtain, by

compulsory process if required, any and all information, documentation

or the like from the Defendant Evans, and/or from any agent, employee,

attorney, accountant, financial advisor or other such person having any

relationship to or with Defendant Evans, and/or from any bank, financial

institution, private lender, or any other person or entity, of any kind

or nature whatsoever, all by informal request, or formal compulsory

process under applicable laws, court rules or regulations, including but

not limited to Federal Rule of Civil Procedure 69 and/or Rule 45 as may

be required and applicable.  In the event of any obstruction, delay or

recalcitrance to produce such information by any person, entity, or

agency the Receiver shall have access to the summary assistance of the

Court upon written motion and request for shortened time in accordance

with the Federal Rules of Civil Procedure, the Local Rules of this Court,

and/or the custom and practice in this District.

7. The Receiver has the duties to locate, and take possession of

the assets, income and documentation of the Defendant Evans.  The

Receiver shall promptly share that information with counsel of record for

both Defendant Evans and the Plaintiffs, as it is obtained.

8. Mr. Card is Receiver for the property and income of Defendant

Evans, including but not limited to any remaining interest she may have

in the properties known as MA-10 and the income therefrom, and shall have

the powers and the duties, as if he were Defendant Evans, to obtain

possession of any such property and/or income, and in that regard, he is

hereby granted all title and right of Defendant Evans to or in any and

all of her personal or real property or income, and to direct
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distributions to satisfy the Judgment of this Court, from Defendant

Evans' accounts, whether held by a bank, brokerage, other financial

institution and/or any agency of any state or of any department or agency

of the United States, including, but not limited to any Individual Indian

Money Account, subject only to such statutory or other established

exemptions, as may be proven to this Court on motion duly made by, or by

an authorized person or entity on behalf of, Defendant Evans.

9. Mr. Card, as the Receiver, has the additional following powers:

a. To collect, marshal, and take custody and control of all

assets of Defendant Evans wherever situated, until all sums due and owing

to the Plaintiffs are paid in full, including all costs, accrued

interest, and attorneys' fees, including costs of the Receiver and

ongoing collection costs (and including costs of attorneys in England and

elsewhere as needed to enforce the Judgments). 

b. To have access to and to take control, possession, and

charge of all funds, assets, books, records, papers, (including

electronic and computer data, whether in the possession of banks, other

financial institutions, agents, financial advisors, or similar third

parties), and other property of the Sandra D. Evans, wherever located,

with full power to sue, foreclose, marshal, sell, liquidate, collect,

receive and take into possession all such property, up to the amounts due

and owing under the Judgments, until such sums are paid in full.

c. To pursue and collect upon any and all causes of action

against third persons or entities indebted to Defendant Evans.  In regard

to any proposed settlement of any such third party claims, the settlement

thereof shall be subject to approval by this Court, to the extent the
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Receiver concludes any such transferee has transferee liability.  The

Receiver shall consult with both Plaintiffs and Defendant in regards to

any proposed settlement.  

d. To pursue any improper or fraudulent conveyances of money

of property of Defendant Evans against any transferee, whether direct or

remote. 

e. To pay at least sixty-five (65) percent of all sums

collected, net of fees, costs, and expenses of administration, to the

Plaintiffs until the Judgment is paid in full.  This does not impact any

finding by the Chelan County Superior Court that disinherited Defendant

Evans’ rights under the will.

f. To pay Defendant Evans, no more than thirty-five (35)

percent of all sums collected, net of fees, costs, and expenses of

administration, to Defendant Evans, said payments shall be made to

Defendant Evans, at least every three months.  However, Defendant Evans

is not to receive more than 120,000 a year.  Again, this does not impact

any finding by the Chelan County Superior Court that disinherited

Defendant Evans’ rights under the will.

g. To take all reasonable steps to collect the Judgment debt,

including filing for recognition of the Judgment and his appointment as

Receiver of the assets and income of Defendant Evans in any other

jurisdiction, within or without the United States.

h. To request the aid and recognition of any court, tribunal,

regulatory or administrative body having jurisdiction in England,  in the

United States, or in any state or territory thereof, or any other

country, to give effect to this Order.  All courts, tribunals, regulatory
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and administrative bodies are hereby respectfully requested to make such

orders and to provide such assistance to the Receiver, as an officer of

this Court, as may be necessary or desirable to give effect to this Order

and/or the Court's Judgment, and/or to assist the Receiver and his agents

in carrying out the terms of this Order.

i. To be added as a signatory for and have signatory

authority, at any bank, title company, escrow agent, financial

institution, brokerage firm, private lender, or the like, which has

possession, custody or control of any assets, funds or income of the

Defendant Evans.

j. To conduct such investigation and discovery as may be

necessary to locate and account for all the assets and income of

Defendant Evans, to engage and employ attorneys, accountants and other

persons to assist in such investigation; and to issue subpoenas under the

Federal Rules of Civil Procedure, including but not limited to, FRCP 69,

45, 30, 33 and 34, as necessary or appropriate in the discretion of the

Receiver, to obtain documents and records pertaining to the receivership

property or income.

k. To take such action as is necessary and appropriate to

preserve, insure, and/or take control of and to prevent the dissipation,

concealment, or disposition of any assets or income of Defendant Evans.

l. To manage and administer the business of Defendant Evans,

including her interest in First Phoenix International, LLC or other

entity in which Defendant Evans, holds an interest (or in which any

interest is held agent of Defendant Evans for her benefit, as a matter

of contract or a matter of law (e.g. by constructive trust)) until
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further order of this Court by performing all incidental acts that the

Receiver deems to be advisable or necessary.

m. To take all steps necessary or advisable to locate and

liquidate all assets subject to this Order.  Provided that the Receiver

shall not liquidate any residence, nor seize the quarterly payment by the

Receiver to Defendant Evans, so long as the income from the MA-10 monies

are being collected by the Receiver, and applied to the Judgments by

Plaintiffs herein.  Again, this does not impact any finding by the Chelan

County Superior Court that Defendant Evans rights’ under the will were

disinherited.

10. The Receiver is further authorized, without further order of

the Court, to file parts of the reports, or motions, made pursuant to

this Order under seal to protect personal information, or confidential

information, of the parties, or third persons, as is appropriate

according to his judgment, provided, however, copies of the documents

thus filed under seal shall be provided to counsel of record for the

parties to this action.  As to documents filed by the Receiver, he is

reminded of his duty under the Rules of this Court to redact required

personal or financial information.

11. The display of a certified copy of this order by the Receiver,

shall be notice, and may be accepted as notice, by any person, entity,

governmental subdivision of any state or department or agency of the

United States, or by any foreign entity, of the full and complete

authority of the Receiver as specified herein. Any person, agency or

entity receiving a certified copy of this Order, is hereby given notice

that a refusal to recognize the authority of the Receiver as specified
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in this Order may result in summary proceedings to compel that

Recognition of the Receiver, and failure of any person entity or agency

to comply with the reasonable and legitimate requests of the Receiver for

information or the turnover of funds or property, in an extreme cases

causing damage, loss or material delay, may result in proceedings for

civil contempt of the above entitled Court.

12. This Court retains jurisdiction of this matter for all

purposes. 

13. The Receiver may at any time apply to this Court for further

instructions or powers necessary to enable the Receiver to perform his

duties properly.

IT IS SO ORDERED.  The District Court Executive is directed to enter

this Order and provide a copy to all counsel and Lewis Card (Davis,

Arneil Law Firm, LLP, 617 Washington, Wenatchee, WA 98801).

DATED this   15th    day of July 2011.

             s/Edward F. Shea         
EDWARD F. SHEA

United States District Judge

Q:\Civil\2007\0314.july.2011.receiver.parties.wpd
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