
IN THE UNITED STATES DISTRICT COURT,
 
SOUTHERN DISTRICT OF FLORIDA
 

CASE NUMBER: 10-24524-CV-SeitzlO'Sullivan 

JOHN V. FURRY, as Personal 
Representative of the Estate and 
Survivors of Tatiana H. Furry, 

Plaintiff, 

vs. 

MICCOSUKEE TRIBE OF INDIANS OF 
FLORIDA; MICCOSUKEE TRIBE OF INDIANS 
OF FLORIDA d/bla MICCOSUKEE RESORT 
& GAMING; MICCOSUKEE CORPORATION; 
MICCOSUKEE INDIAN BINGO; 
MICCOSUKEE INDIAN BINGO & GAMING; 
MICCOSUKEE RESORT & GAMING; 
MICCOSUKEE ENTERPRISES; and the 
MICCOSUKEE POLICE DEPARTMENT, 

Defendants. 
________________-------'1 

MICCOSUKEE TRIBE'S RESPONSE TO PLAINTIFFS MOTION TO
 
CONDUCT DISCOVERY REGARDING TRIBAL SOVEREIGN IMMUNITY
 
DEFENSE, MICCOSUKEE TRIBE'S MOTION TO STAY PROCEEDINGS
 

AND INCORPORATED MEMORANDUM OF LAW
 

COMES NOW, Defendants, the Miccosukee Tribe of Indians of Florida 

<hereinafter, "the MICCOSUKEE TRIBE"), Miccosukee Resort and Gaming, 

Miccosukee Corporation, Miccosukee Indian Bingo, Miccosukee Indian Bingo 

and Gaming, Miccosukee Resort and Gaming, Miccosukee Enterprises and 
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Miccosukee Police Department (hereinafter, "MICCOSUKEE ENTERPRISES 

AND AGENCIES") by and through their undersigned counsel, and file their 

Response to Plaintiffs Motion to Conduct Discovery Regarding Tribal 

Sovereign Immunity Defense, its Motion to Stay Proceedings and 

Incorporated Memorandum of Law and in support thereof states: 

BACKGROUND 

1. Plaintiff filed a complaint ("Complaint") on December 17, 2010. 

D.E. 1. 

2. Plaintiff served Defendants on January 18, 2011. D.E. 7-14. 

3. Defendants filed a Motion to Dismiss and Incorporated 

Memorandum of Law on January 31, 2011, arguing that the District Court 

lacks subject matter jurisdiction because this action is barred by Tribal 

sovereign immunity, there is no federal question or diversity jurisdiction, and 

the Complaint fails to state a claim upon which relief can be granted. D.E. 17. 

4. Plaintiffs response to Defendant's Motion to Dismiss is due on or 

before February 28,2011. 

5. On February 11, 2011, Plaintiff filed a Motion to Conduct 

Discovery Regarding Tribal Sovereign Immunity Defense. D.E. 20. 

6. Given that the MICCOSUKEE TRIBE and MICCOSUKEE 

ENTERPRISES AND AGENCIES have asserted Tribal sovereign immunity 

in this action, and filed a Motion to Dismiss for lack of subject matter 
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jurisdiction on those grounds, it would be inappropriate for the Court to issue 

any further orders or conduct further proceedings, including discovery, until 

that issue is resolved. 

7. Any further proceedings in this case, without first resolving the 

immunity issue would be a waste of scarce judicial resources, result in 

unnecessary legal fees and expenses for the MICCOSUKEE TRIBE, and 

would be contrary to federal law. Therefore, the Magistrate should DENY 

Plaintiffs Motion to Conduct Discovery Regarding Tribal Sovereign 

Immunity Defense and GRANT the MICCOSUKEE TRIBE AND 

MICCOSUKEE ENTERPRISES AND AGENCIES' Motion to Stay 

Proceedings pending resolution of its Motion to Dismiss. 

ARGUMENT 

The MICCOSUKEE TRIBE and MICCOSUKEE ENTERPRISES AND 

AGENCIES' Motion to Dismiss Plaintiffs Complaint for lack of subject 

matter jurisdiction, on grounds of Tribal sovereign immunity is pending 

review by the Court. Therefore, discovery should not be undertaken. 

I. SOVEREIGN IMMUNITY PROTECTS THE MICCOSUKEE TRIBE 
FROM DISCOVERY WHILE A MOTION TO DISMISS BASED ON TRIBAL 
SOVEREIGN IMMUNITY IS PENDING REVIEW 

The MICCOSUKEE TRIBE and MICCOSUKEE ENTERPRISES AND 

AGENCIES are asserting Tribal sovereign immunity from suit, and 

therefore, cannot engage in any discovery because immunity from suit also 

Page 3 of 14 

Case 1:10-cv-24524-PAS   Document 23    Entered on FLSD Docket 02/25/2011   Page 3 of 14



protects a party from discovery. See, Orawtord-El v. Britton, 523 U.S. 574, 

598 (1998). Moreover, because of its jurisdictional nature, a ruling on the 

MICCOSUKEE TRIBE'S assertion of sovereign immunity is subject to 

immediate appellate review under the collateral order doctrine 

established by Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541 (1949), 

and other applicable law. See e.g. Tamiami Partners, Ltd. v. Miccosukee 

Tribe, 63 F. 3d 1030, 1050 (11th Cir. 1995) ("Tribal sovereign immunity 

would be rendered meaningless if a suit against an Indian tribe asserting its 

immunity were allowed to proceed to trial."). 

Congress has consistently reiterated its approval of the doctrine of 

sovereign immunity and federal courts have consistently upheld the doctrine. 

See e.g. Sanderlin v. Seminole Tribe, 243 F.3d at 1282, 1285 (l l.th Cir. 2001). 

Tribal sovereign immunity is necessary to preserve autonomous tribal 

existence and is a necessary corollary to Indian sovereignty and self 

governance. See e.g. Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978); 

Three Affiliated Tribes of the Fort Berthold Reservation v. World Eng'g, 476 

U.S. 877, 890 (1986). Indian tribes retain their original rights, which vested 

in them as sovereign entities, long before the creation of the United States, 

and therefore, "federal encroachment upon Indian tribes' natural rights is a 

serious undertaking." Fla. Paraplegic Assn v. Miccosukee Tribe, 166 F.3d 

1126, 1130 (Ll.th Cir. 1999). 
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Sovereign immunity "is an entitlement not to stand trial or face the 

other burdens of litigation" which is "effectively lost if a case is erroneously 

permitted to go to trial." Mitchell v. Forsyth, 472 U.S. 511, 526 (1985) 

("Indeed even such pretrial matters as discovery are to be avoided if possible, 

as 'inquiries of this kind can be peculiarly disruptive of effective 

government."). Recognizing the important nature of Tribal sovereignty, the 

Eleventh Circuit has consistently utilized the Cohen collateral order doctrine 

as a procedural safeguard that serves to protect the sovereign immunity of 

Indian tribes. See e.g. Tamiami Partners, 63 F.3d at 1050; Fla. Paraplegic, 

166 F.3d at 1130; Seminole Tribe, 11 F.3d at 1021. Because sovereign 

immunity is a right to be free from the burdens of litigation, it should be 

decided at an early stage in the case. See, Puerto Rico Aqueduct and Sewer 

Auth. v. Metcalf and Eddy, Inc., 506 U.S. 139, 143-45 (1993); see also Bell 

Atlantic-Delaware v. Global NAPS South, 77 F. Supp. 2d 492, 497 (D. Del. 

1999) (stating that the issue of sovereign immunity is a threshold matter that 

must be disposed of at the earliest possible stage in the litigation, in order to 

protect that immunity); Orsatti v. New Jersey State Police, 71 F.3d 480, 483 

(3d Cir. 1995) ("Because the qualified immunity doctrine provides the official 

with immunity from suit, not simply trial, the district court should resolve 

any immunity questions at the earliest possible stage of the litigation."). 

Indeed, a district court is powerless to conduct further proceedings 
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where subject matter jurisdiction is lacking. See e.g., Bochese v. Town of 

Ponce Inlet, 405 F.3d 964, 974-75 (nth Cir. 2005) (noting that lower federal 

courts are courts of limited jurisdiction) (citing to Univ. of S. Ala. v. Am. 

Tobacco Co., 168 F.3d 405, 409 (nth Cir. 1999». The Eleventh Circuit and 

other federal courts have recognized Tribal sovereign immunity, not as a 

defense, but as a jurisdictional issue that must be resolved at the earliest 

stage in the proceedings. State ofFla. v. Seminole Tribe, 181 F.3d 1237, 1241 

n.4 (nth Cir. 1999); Taylor v. Ala. Intertribal Council Title IV JTPA, 261 

F.3d 1032, 1034 (nth Cir. 2001); Sanderlin, 243 F.3d at 1285. Deferring a 

ruling on the issue of Tribal sovereign immunity and proceeding with this 

discovery and litigation would be inappropriate. Collins v. School Bd. OfDade 

County, 981 F.2d 1203, 1205 (nth Cir. 1993) (holding that an order declining 

to rule on qualified immunity is immediately appealable). Therefore, because 

inquiries of this kind can be peculiarly disruptive of effective government, the 

MICCOSUKEE TRIBE and MICCOSUKEE ENTERPRISES AND 

AGENCIES should not be subjected to any discovery nor any pre-trial 

proceedings or hearings while the motion to dismiss is pending review. 

II. REVIEW OF A MOTION TO DISMISS IS LIMITED TO THE FOUR 
CORNERS OF PLAINTIFFS COMPLAINT 

The MICCOSUKEE TRIBE and MICCOSUKEE ENTERPRISES AND 

AGENCIES should not be subjected to discovery while its Motion to Dismiss 
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is pending review because a court's review on a motion to dismiss is "limited 

to the four corners of the complaint." St. George v. Pinellas County, 285 F.3d 

1334, 1337 (l l th Cir.2002); see also Guevara v. Miccosukee Tribe ofIndians 

of Florida, No. 09 Civ. 20537 (S.D. Fla. November 13, 2009) (stating that 

because the document that allegedly waived the Tribe's sovereign immunity 

was not attached to the complaint, it should not be considered on a motion to 

dismiss). A court may consider only the complaint itself and any documents 

referred to in the complaint, which are central to the claims. See Brooks v. 

Blue Cross & Blue Shield ofn«, Inc., 116 F.3d 1364, 1369 (11th Cir.1997) 

(per curiam). 

In the case at bar, the Plaintiff did not attach anything to the 

Complaint. The only document referred to in the Complaint IS the 

MICCOSUKEE TRIBE's liquor license. The license is a public record that can 

be found and obtained by contacting the Florida Department of Business and 

Professional Regulation. The Magistrate must look only at the four corners of 

the Complaint while the MICCOSUKEE TRIBE and MICCOSUKEE 

ENTERPRISES AND AGENCIES' Motion to Dismiss is pending review. 

Consequently, the MICCOSUKEE TRIBE and MICCOSUKEE 

ENTERPRISES AND AGENCIES should not be subjected to any discovery. 
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III. LIMITED JURISDICTIONAL DISCOVERY SHOULD NOT BE 
ALLOWED BECAUSE THE DISCOVERY SOUGHT WILL NOT AID THE 
COURT IN MAKING THE IMMUNITY DETERMINATION AND 
PLAINTIFF'S COMPLAINT FAILS AS A MATTER OF LAW TO ALLEGE 
THE JURISDICTION OF THE DISTRICT COURT 

The MICCOSUKEE TRIBE and MICCOSUKEE ENTERPRISES AND 

AGENCIES should not be subjected to any discovery because even if the 

Magistrate finds that limited jurisdictional discovery is appropriate while 

Defendant's Motion to Dismiss is pending, it would not serve to verify 

allegations of specific facts crucial to the immunity determination the Court 

has to make in this case since the Complaint fails as a matter of law to make 

a prima facie case that the District Court has jurisdiction. Butler v. Sukhoi 

Co., 579 F.3d 1307, 1314 (l Ith Cir. 2009). 

A. Jurisdictional Discovery will not Aid the Court in Making a 
Determination regarding MICCOSUKEE TRIBE'S Motion to Dismiss based 
on Tribal Sovereign Immunity 

Jurisdictional Discovery should not be conducted in this case because 

the MICCOSUKEE TRIBE and MICCOSUKEE ENTERPRISES AND 

AGENCIES have a legitimate claim to immunity from discovery. Courts 

should only allow jurisdictional discovery after a careful balance of the need 

for discovery to determine if any exceptions to the immunity are present on 

the one hand, and the need to protect a sovereign's or its agency's legitimate 

claim to immunity from discovery on the other. Id. 
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Additionally, "this analysis serves to ensure that discovery is 'ordered 

circumspectly and only to verify allegations of specific facts crucial to an 

immunity determination.'" Id. (citing First City, Texas-Houston, N.A. v. 

Radidain Bank, 150 F.3d 172, 176 (2d Cir. 1998). "A district court 

authorizing discovery to determine whether immunity bars jurisdiction must 

proceed with circumspection, lest the evaluation of the immunity itself 

encroach unduly on the benefits the immunity was to ensure." Id. (citing In re 

Papandreou, 139 F.3d 247,253 (D.C. Cir. 1998). Moreover, "discovery and fact 

finding should be limited to the essentials necessary to determining the 

preliminary question of jurisdiction." Id. (citing Federal Ins. Co. v. Richard 1. 

Rubin & Co., Inc., 12 F.3d 1270, 1284 n. 11 (3d Cir. 1993). In other words, if 

discovery will not aid the Court in making the jurisdictional determination, 

the Magistrate should not allow any discovery while Defendant's Motion to 

Dismiss is pending review. Id. 

In the case at bar, the Plaintiffs need for discovery is insufficient 

because the information sought will not aid the Court in its immunity 

determination. In Sanderlin, the court held that the tribe had not waived its 

immunity even though the tribe accepted federal funds contingent on 

compliance with the Rehabilitation Act of 1973, 29 U.S.C. § 701. 243 F.3d at 

1285-86. Further, it held that Congress had not abrogated the tribe's 

immunity by enacting certain portions of the Rehabilitation Act of 1973 
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because making the acceptance of funds conditional on a promise not to 

discriminate was not a clear and unmistaken showing of congressional intent 

to abrogate immunity. Id. at 1286, 1291. As to the issue of waiver, the court 

explained that "the Supreme Court has made it plain that waivers of tribal 

sovereign immunity cannot be implied on the basis of a tribe's actions, but 

must be unequivocally expressed." Id. at 1286. The court found that the 

contracts for federal financial assistance in which the chairman of the tribe 

promised not to discriminate as required by federal law simply was a promise 

not to discriminate. Id. at 1289. It was not a clear and unequivocal waiver to 

be sued in federal court. Id. 

In this case, Plaintiff argues that it needs to conduct discovery to obtain 

a copy of the MICCOSUKEE TRIBE's liquor license application to determine 

if the MICCOSUKEE TRIBE "agreed to only limited enforcement of Florida 

law or to be bound by it". Pl.'s Mot. Conduct Disc. '1110. However, under the 

analysis in Sanderlin, even assuming arguendo that a promise was made by 

the MICCOSUKEE TRIBE to abide by Florida law for the purpose of 

obtaining the required liquor license, it will be construed as merely a promise 

to do so and not as an express waiver to be sued by a private individual in 

federal court for violation of the state dram shop statute. 

In contrast to the temporary needs of the Plaintiff, the MICCOSUKEE 

TRIBE and MICCOSUKEE ENTERPRISES AND AGENCIES' need to 
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protect their immunity from discovery are legitimate and essential to 

effective self governance, preservation of its autonomous tribal existence and 

is a corollary to Indian sovereignty and self sufficiency. Thus, after a careful 

balance of the temporary needs of the Plaintiff and the needs of the 

MICCOSUKEE TRIBE, the Magistrate should find that discovery is 

inappropriate in this case at this time. 

B. Complaint Fails to Establish that the Court has Jurisdiction as a 
Matter of Law, Discovery is Inappropriate 

The Magistrate should not find that the MICCOSUKEE TRIBE AND 

MICCOSUKEE ENTERPRISE AND AGENCIES are subject to any discovery 

because the Plaintiff failed to sufficiently allege waiver or abrogation of 

Tribal sovereign immunity. In Butler, the court found that the complaint was 

insufficient as a matter of law to establish a prima facie case that the district 

court had jurisdiction, and as such the district court had abused its discretion 

when it allowed the case to proceed and granted discovery on the 

jurisdictional issue. Id. at 1313-14. The court reasoned that because the 

complaint failed to sufficiently allege one of the statutory exceptions to the 

Foreign Sovereign Immunity Act (FSIA), discovery on the jurisdictional issue 

was inappropriate and an abuse of discretion. Id. This Court should reach the 

same conclusion in this case. 
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When subject matter jurisdiction is challenged, the party that asserts 

jurisdiction bears the burden of proof on this issue. Kokkonen v. Guardian 

Life Insurance Co. ofAm., 511 U.S. 375, 377 (1994); Rolling Greens MHp, 

L.P v. Comcast SCH Holdings L.L.C., 374 F.3d 1020, 1022 (Ll th Cir. 2004). 

Plaintiff also bears the burden of proving that there is a clear and 

unequivocal waiver by the tribe or abrogation by Congress of Tribal sovereign 

immunity. Baker v. United States, 817 F.2d 560, 562 (9th Cir.1987); Montoya 

v. Chao, 296 F.3d 952, 955 (luth Cir. 2002); Breakthrough Mgmt. Group, Inc. 

v. Chukchansi Gold Casino & Resort, 2007 WL 2701995 *7 (D.Colo. 

September 12, 2007); Dontigney v. Conn. BIAG, 2006 WL 2331079 *10 

(D.Conn. August 10, 2006); Morgan v. Coushatta Tribe ofIndians ofLs., 2001 

WL 34084815 *7 (E.D.Tex. September 21, 2001). Plaintiff has failed to meet 

its jurisdictional burden as discussed herein. 

In the case at bar, the Plaintiff has also failed to sufficiently allege in 

his Complaint any of the exceptions to sovereign immunity. Plaintiff did not 

establish that the MICCOSUKEE TRIBE and MICCOSUKEE 

ENTERPRISES AND AGENCIES waived its immunity from suit in a clear 

and unequivocal manner as required by applicable federal law. Similarly, the 

Complaint failed to show that Congress had abrogated the MICCOSUKEE 

TRIBE and MICCOSUKEE ENTERPRISES AND AGENCIES' immunity. 

Therefore, any discovery on the jurisdictional issue is inappropriate, an abuse 
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of discretion and should not be allowed because the discovery Plaintiff seeks 

will not cure the jurisdictional defects ofthe Complaint. 

Finally, the MICCOSUKEE TRIBE and MICCOSUKEE 

ENTERPRISES AND AGENCIES adopt and incorporate herein, any and all 

applicable arguments and legal authority set-forth in its Motion to Dismiss 

Complaint (D.E. 17). 

CERTIFICATE OF GOOD FAITH CONFERENCE 

Pursuant to S.D.Fla.L.R. 7.1, the undersigned certifies that he has 

conferred with Plaintiffs counsel in a good faith effort to resolve the issues 

raised in this motion and states that Plaintiffs counsel objects to the Denial 

of the Motion to Conduct Discovery and to the granting of the Defendants' 

Motion to Stay Proceedings. Therefore, these issues remain unresolved. 

WHEREFORE, for the foregoing reasons, the MICCOSUKEE TRIBE 

and MICCOSUKEE ENTERPRISES AND AGENCIES respectfully request 

that the Magistrate DENY Plaintiffs Motion to Conduct Discovery Regarding 

Tribal Sovereign Immunity Defense and Grant Defendants' Motion to Stay 

Proceedings until the pending Motion to Dismiss is decided. 

Page 13 of 14 

Case 1:10-cv-24524-PAS   Document 23    Entered on FLSD Docket 02/25/2011   Page 13 of 14



CERTIFICATE OF SERVICE
 

I HEREBY CERTIFY that on February 25th, 2011, I electronically filed 

the foregoing document with the Clerk of the Court using CM/ECF. I also certify 

that the foregoing document is being served this day on all counsel of record or 

pro se parties identified on the attached Service List in the manner specified, 

either via transmission of Notices of Electronic Filing generated by CMlECF or 

in some other authorized manner for those counselor parties who are not 

authorized to receive electronically Notices of Electronic Filing. 

Respectfully Submitted, 

s/Bernardo Roman III 
Bernardo Roman III (Fl Bar No.: 2739) 
E-mail: bromanlaw@bellsouth.net 
Tribal Attorney 
Miccosukee Tribe of Indians of Florida 
Legal Department 
P.O. 440021, Tamiami Station 
Miami, FL 33144 
Telephone: (305) 223-8380 ext. 2226 
Facsimile: (305) 894-5212 
Attorney for the Defendants 
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