
 

 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

       

CASE NO. 09-60016-CIV-DIMITROULEAS 

 

 

HOLLYWOOD MOBILE ESTATES 

LIMITED, a Florida limited partnership,  

 

Plaintiff, 

 

vs. 

 

MITCHELL CYPRESS, et al., 

 

  Defendants. 

                                                                   / 

 

PLAINTIFF HOLLYWOOD MOBILE ESTATES LIMITED’S  

MOTION PRELIMINARY INJUNCTION AND  

MEMORANDUM IN SUPPORT OF THE MOTION 

 

 On May 6, 2011, the Court entered an Omnibus Order in response to the March 

25, 2011 Mandate from the United States Court of Appeals in this case.  The Omnibus 

Order provided a briefing schedule for Plaintiff “to seek preliminary injunctive relief for 

an order directing the Defendants to restore HME to the property that is encompassed by 

Business Lease No. 48,” directing that such a motion may be filed “no later than thirty 

(30) calendar days from the filing of an Answer by the last responding Defendant.”  [DE 

32 at p. 4 (footnote omitted)].  That Answer was filed on May 10, 2011.  [DE 36].  This 

motion for preliminary injunctive relief to restore HME to the property encompassed by 

Business Lease No. 48 is filed within thirty days of the Answer. 
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MEMORANDUM IN SUPPORT OF  

THE MOTION FOR PRELIMINARY INJUNCTION 

A. The Standards For Preliminary Injunctive Relief 

 

There are four criteria for a preliminary injunction.  A party must show (1) a 

substantial likelihood of success on the merits; (2) irreparable injury if the injunction is 

not granted; (3) that the threatened injury outweighs any harm any injunction may cause 

the defendants; and (4) that granting the injunction will not be adverse to the public 

interest.  Johnson & Johnson Vision Care, Inc. v. 1-800 Contacts, Inc., 299 F.3d 1242, 

1246-47 (11
th

 Cir. 2002).  Hollywood Mobile Estates (HME) meets all the requirements.   

(1) Success on the Merits 

 HME‟s success on the merits is confirmed by the Eleventh Circuit decision 

holding “that HME‟s request for an injunction restoring it to the premises is not barred by 

tribal sovereign immunity.”  Hollywood Mobile Estates, Ltd. v. Mitchell Cypress, et al., 

No. 10-10304 (February 24, 2011).  Its success on the merits is further confirmed by this 

Court‟s recognition that the Eleventh Circuit holding “is the „law of this case,”‟ and this 

Court‟s finding that the Defendants‟ Response to Order to Show Cause effort to escape 

the Eleventh Circuit‟s holding “is without  merit.”  Omnibus Order of May 6, 2011, pp. 

2-3. 

 Further evidence of HME‟s substantial likelihood of success on the merits is this 

Court‟s Omnibus Order finding that the Defendants‟ „“exhaustion of administrative 

remedies‟ defense to the granting of injunctive relief in this action to be without merit.”  
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Id. at 4.  Indeed, it is undisputed that Franklin Keel, the Department of Interior official 

charged with the responsibility of determining whether HME breached Business Lease 

No. 48, found that the Lease had not been breached.  The May 23, 2011 decision of the 

Eleventh Circuit affirming this Court‟s dismissal of HME‟s Complaint against the 

Department of Interior on constitutional and prudential standing grounds, acknowledged 

the injury suffered by HME:  “The Tribe later carried out its threat by forcibly evicting 

Hollywood from the lease property, despite Keel‟s determination that Hollywood had not 

breached the lease, and by collecting rent that otherwise would have been paid to 

Hollywood.”  Hollywood Mobile Estates Limited v. United States Department of Interior, 

Hon. Ken Salazar in his official capacity as Secretary of the Interior, Slip Opinion, No. 

09-15336 (May 23, 2011), pp. 11-12. 

Simply put, there is no way the Defendants can justify their actions.  The fact that 

the Eleventh Circuit has held them subject to suit and injunctive relief, and the 

Department of Interior not subject to suit for the Defendants‟ misconduct, underscores 

both the substantial likelihood of success against the Defendants and the irreparable 

injury.  Judge Pryor wrote:  “Hollywood alleged an imminent injury related to the leased 

property:  that is, a forcible eviction.  But the Secretary played no role in that action.  The 

Tribe acted unilaterally against Hollywood.”  Id. at 13.  The injury “allegation” later 

became a reality.  The Court of Appeals has recognized the harm, and held in the Cypress 

case that those who caused the harm are subject to suit.  No theory has been advanced by 

the Defendants to justify their unlawful actions.  Thus, the likelihood of success exceeds 
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the “substantiality” requirement for a preliminary injunction. 

(2) Irreparable Injury 

Both the HME v. Cypress decision and the HME v. Department of Interior 

decision confirm the irreparable injury.  HME cannot obtain damages, i.e., return of the 

collected rents since July 2008, because Ex parte Young does not permit those damages.  

The Cypress panel wrote:  “the district court held the Ex parte Young doctrine did not 

apply to HME‟s request for „restitutionary relief‟ compelling the defendants to return 

collected rents because this request was not prospective in nature.  We agree this is a 

retrospective claim for damages rather than a prospective claim for relief.”  HME v. 

Cypress, slip op. at 3. 

The HME v. Department of Interior panel put the kibosh on compelling the 

Department of Interior to remedy the wrong, and even allowed the Secretary to escape his 

previous representation to this Court that if HME did not breach the lease, the 

Department would act:   

Hollywood finally contends that the Secretary has the 

authority to enforce the lease in its favor because the 

Secretary represented to the district court that, if an 

investigation revealed that Hollywood had not breached the 

lease, “the Bureau [of Indian Affairs of the Department of 

Interior] would be prepared to use its authority to return the 

parties to the status quo ante,” but the Secretary‟s bare 

statement to the district court proves nothing.  The Secretary 

offered no explanation of this supposed authority to enforce 

the lease in favor of Hollywood.  Before this Court, the 

Secretary instead contends, and we agree that the interests of 

Hollywood do not fall within the zone of interests protected 

by section 415 and its accompanying regulations. 
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HME v. Cypress, slip op. at 24-25.  Thus the only remedy is the Ex parte Young remedy 

authorized in HME v. Cypress. 

The inability to obtain damages, and the inability to secure any assistance from the 

Government entity which approved the lease, leaves no doubt that the acts of the 

Defendants constituted irreparable injury.  In addition, courts have recognized the unique 

nature of real property, and the irreparable harm to be suffered by a party should an 

interest in realty be lost.  For example, in Shell Oil Company v. A.Z. Services, Inc., 990 F. 

Supp. 1406, 1414 (S.D. Fla. 1997), the court held that Shell would suffer irreparable 

harm if it lost its interest in a parcel of real estate located in Deerfield Beach:  “To say 

that the loss of [a particular property] can be adequately compensated for by money 

damages ignores the unique nature of an individual piece of property.”  Citing Carada v. 

McAuliffe, 1993 WL 117525 (W.D.N.Y. Apr. 6, 1993).  Likewise, in AutoZone Stores, 

Inc. v. Northeast Plaza Venture, LLC, 934 So.2d 670, 673 (Fla. 2
nd 

DCA 2006), the court 

held that a tenant under a commercial lease was entitled to injunctive relief, in that 

damage to the unique value of the leasehold would not be readily remediable by 

assessment of damages at law.  Here, where no damages are available, the injury is truly 

irreparable. 

HME has met the irreparable injury standard for an injunction. 

(3) The Threatened Injury Outweighs Any Harm to the Defendants 

The injury will continue until 2024 – the year Business Lease No. 48 expires – 
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unless an injunction issues.  There can be no harm to the Defendants if the Lease is 

enforced, indeed the rents of 15% of the gross income (see HME v. Department of 

Interior at 4) to which the Tribe is entitled will be received; the property will remain in 

the ownership of the Tribe; the Defendants and the Tribe will merely be complying with 

the agreement that was extant with HME since 1986.  Id.  Therefore, there is no harm to 

the Defendants, but there is overwhelming harm to HME.  The third preliminary 

injunction factor is met. 

(4) The Public Interest Requires An Injunction 

 In Shell Oil Co. v. A.Z. Services, supra, Judge Moreno wrote that the public 

interest is served “by the assurance that valid contracts will be enforced.”  990 F. Supp. at 

1418.  The Department of Interior has recognized that HME has a valid contract, i.e., 

Business Lease No. 48.  The Department of Interior approved the lease; the Department 

of Interior, Bureau of Indian Affairs Regional Director confirmed its good standing; two 

panels of the United States Court of appeals have acknowledged its validity and the 

injury caused by the forcible eviction of HME. 

 The public interest is served by compelling compliance with the law.  The fourth 

preliminary injunction factor overwhelmingly favors the issuance of a preliminary 

injunction. 

B. The Scope Of The Injunction 

 

HME respectfully suggests that the preliminary injunction should provide that the 

Defendants, Mitchell Cypress, Richard Bowers, Max B. Osceola, Jr., Roger Smith, David 
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Cypress or their successors in office who, upon motion, shall be substituted as 

Defendants, and William Latchford and Fred Hopkins, the Chief of Police and Director 

of Real Estate Services Department of the Seminole Tribe, shall within ten (10) days of 

the date of this Injunction Order, restore Hollywood Mobile Estates to the physical and 

financial control of the property identified in Business Lease No. 48. 

CONCLUSION 

 For nearly three years, since July 2008, HME has been unlawfully dispossessed 

from the property encompassed by the Business Lease No. 48.  There is no legal 

impediment to the issuance of an injunction.  HME has fully met the four criteria that 

govern preliminary injunctive relief.  Such relief should now be granted. 

      Respectfully submitted, 

      By:  /s/ Bruce S. Rogow    

      BRUCE S. ROGOW 

      Florida Bar No. 067999 

      BRUCE S. ROGOW, P.A. 

      500 East Broward Boulevard, Suite 1930 

      Fort Lauderdale, FL  33394 

      Ph: (954) 767-8909 

      Fax: (954) 764-1530 

       and  

      MICHAEL P. HAMAWAY 

      Florida Bar No. 0081302 

      MOMBACH, BOYLE & HARDIN, P.A. 

      Broward Financial Center, Suite 1950 

      500 East Broward Boulevard 

      Fort Lauderdale, FL  33394 

      Ph: (954) 467-2200 

      Fax: (954) 467-2210 

 

      Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on June 6, 2011, I electronically filed the foregoing document 

with the Clerk of the Court using CM/ECF.  I also certify that the foregoing document is being 

served this day on all counsel of record identified on the attached Service List in the manner 

specified, either via transmission of Notices of Electronic Filing generated by CM/ECF or in 

some other authorized manner for those counsel or parties who are not authorized to receive 

electronically Notices of Electronic Filing.   

 

        /s/ Bruce S. Rogow   

        BRUCE S. ROGOW, 067999 
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SERVICE LIST 

Hollywood Mobile Estates Limited vs. Mitchell Cypress, et al. 

CASE NO.  09-60016-CIV-Dimitrouleas 

United States District Court, Southern District of Florida 

 

Donald Orlovsky, Esquire 

Kamen & Orlovsky 

1601 Belvedere Road, Suite 402-South 

West Palm Beach, FL  33406 

Ph:  561-687-8500 

Fax: 561-687-7892 

Email: dao4law@aol.com 
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