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ISSUES PRESENTED 
 

 On May 11, 2011, this Court ordered the parties to brief the following 

questions:  

 1. What effect, if any, does Appellant Edward Parks’s reservation of federal 

questions in state court, pursuant to England v. Louisiana State Board of Medical 

Examiners, 375 U.S. 411 (1964), have on the court’s decision to abstain under Younger 

v. Harris, 401 U.S. 37 (1971)? 

 2. Is Younger abstention appropriate where, as here, the underlying state 

court action was filed after the federal court action? 

 3. Should the district court have dismissed this case because Parks failed to 

exhaust the Minto Tribal Court’s appeal process? 

ARGUMENT 
 

I. Parks’ England reservation in state court was untimely and 
does not require reversal of the district court’s abstention 
under Younger. 

 

In England v. Louisiana State Board of Medical Examiners, the Supreme Court 

described two scenarios in which a litigant with potential federal claims might be 

required to proceed in state court before filing in federal court. 375 U.S. at 415. In one 

case, a litigant “freely and without reservation submits his federal claims for decision 
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by the state courts, litigates them there, and has them decided there.” Id. at 419. That 

litigant has voluntarily foregone any right to return to a federal district court with 

those claims. Id. In a second scenario, however, a litigant who is required to appear 

first in state court with a state law claim may limit his state court cause of action to 

those state law claims and expressly “reserve” his right to later pursue his federal 

claims before a federal court. Id. at 418, 420. Such a notice to a state court is often 

called an “England reservation.” Los Altos El Granada Investors v. City of Capitola, 583 

F.3d 674, 685 (9th Cir. 2009). 

In the normal course, a litigant that files a state court action will file an England 

reservation of any potential federal claims, and will then present those federal claims 

after the state court action has run its course. Id. However, in the event that a litigant 

pursues both federal and state causes of action in parallel, and the district court 

abstains from exercising federal jurisdiction under Younger, the litigant must generally 

proceed in state court, and may litigate federal claims there. To file an England 

reservation in the state court after the district court has abstained would simply “allow 

a litigant to make an end-run around the federal court’s dismissal order.” Id. at 689. 

Appellant Edward Parks has attempted just such an end-run in this case. Parks 

filed an “England reservation” in the Alaska Superior Court on August 30, 2010, nearly 

one year after filing that state court action, and nearly eight months after the district 
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court issued a final judgment abstaining from hearing the Parks’ complaint under 

Younger.1 The Parks’ subsequent England reservation comes too late. 

This Court provides a exception for cases in which a plaintiff is also seeking 

damages from the federal court, Los Altos El Granada Investors, 583 F.3d at 689-90, but 

the Parks do not seek damages in this case. Their complaint seeks only declaratory 

and injunctive relief, and therefore the late-filed England reservation cannot disturb the 

district court’s well-considered prior decision to abstain under Younger. At the 

conclusion of the ongoing state court proceedings, there will be nothing left for the 

federal courts to decide, as there is no remedy that the Parks seek from this Court that 

Appellant Parks cannot get from the state court.2 

 This case does not present the concerns identified by the Supreme Court in 

England, where “a litigant that has properly invoked the jurisdiction of a Federal 

District Court to consider federal constitutional claims can be compelled, without his 

consent and through no fault of his own, to accept instead a state court’s 

determination of those claims.” England, 375 U.S. at 415. First, Appellant Parks is not 

in the state court involuntarily. This case is not like that of the plaintiff in Los Altos El 

                                           
1 Federal Appellees provided a copy of this document with a letter to this Court dated 
May 11, 2011. 
2  The Parks have not disputed that they have had an adequate opportunity to raise 
their federal claims in the state proceedings, nor have they alleged that any 
“procedural bar” prevents them from doing so. See Communications Telesystems 
International v. Calif. Public Utility Comm’n, 196 F.3d 1011, 1019-20 (9th Cir. 1999).  
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Granada Investors, who was obligated to proceed first in state court because of the 

exhaustion requirements of Williamson County Regional Planning Commission v. Hamilton 

Bank of Johnson City, 473 U.S. 172 (1985), which “ineluctably forces litigants into state 

court.” Los Altos El Granada Investors, 583 F.3d at 686 n.3. Nor did Appellant Parks file 

his parallel action in state court because he realized that “abstention was likely.” Id. at 

685. Unlike abstention under the doctrine of Railroad Commission of Texas v. Pullman 

Co., 312 U.S. 496 (1941), in which courts abstain from addressing unsettled questions 

of state law, the district court’s abstention under Younger in this case was required 

because Parks also filed in state court. Thus, while an England reservation filed after a 

district court abstention might be valid in a case where Pullman abstention was an 

equally valid basis for the district court’s decision, Los Altos El Granada Investors, 583 

F.3d at 690, that situation is not present here. 

 Second, Parks raised his federal claims in state court months before trying to 

reserve them for later adjudication by a federal court. See Addendum 1-54. In recent 

briefing to the Alaska Superior Court, both Parks and the Native Village of Minto as 

amicus have briefed the question of whether the Tribe is “federally recognized,” and 

the extent of the Minto Tribal Court’s jurisdiction. See Addendum 55-148. In this 

additional respect, this case is unlike Los Altos El Granada Investors, where this Court 

presumed that any federal claims argued by the plaintiff were argued involuntarily as a 

result of the state court having stricken the plaintiffs’ England reservation. 583 F.3d at 
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687-88. Here, Parks presented those claims to the state court before filing a 

reservation, and continued to argue them afterwards. The presence of an England 

reservation belatedly filed in state court does not require that this Court reverse the 

district court’s judgment. 

II. Younger abstention is appropriate here.  
 

The federal action in this case was filed before the underlying state action that 

is the basis for abstention.3 Although the state court suit was filed first in most cases 

in which this Court has applied Younger abstention, that sequence of events is not 

required. “The Younger doctrine has not been limited . . . to instances where state 

proceedings have been filed before a federal action.” Adultworld Bookstore v. City of 

Fresno, California, 758 F.2d 1348, 1350 (9th Cir. 1985). Younger abstention is a “doctrine 

rooted in overlapping principles of equity, comity, and federalism,” San Jose Silicon 

Valley Chamber of Commerce Political Action Committee v. City of San Jose, 546 F.3d 1087, 

1091-92 (9th Cir. 2008), and the simple fact of a federal action having an earlier filing 

date may not alleviate the concerns raised by federal court interference in state court 

litigation. Younger abstention remains appropriate in those cases where the concerns of 

                                           
3 The Parks filed their complaint in district court on May 12, 2009, just a few days 
after the Minto Tribal Court issued its order terminating Edward Parks’ parental 
rights. Evelyn Parks later filed an action in Alaska Superior Court on June 22, 2009. In 
re S.P., No. 4FA-09-00055 CN (Alaska Sup. Ct. 4th Judicial Dist.). After that case was 
dismissed, Appellant Parks filed a new action in Alaska Superior Court on September 
19, 2009, which is still pending. Parks v. Simmonds, No. 4FA-09-2508 CI (Alaska Sup. 
Ct. 4th Judicial Dist.). 
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Younger are presented by parallel state and federal court proceedings and where “no 

proceedings of substance on the merits” has taken place in federal district court prior 

to the filing of the state action. Hicks v. Miranda, 422 U.S. 332, 349 (1975), overruled on 

other grounds, Mandel v. Bradley, 432 U.S. 173 (1977) (per curiam). 

A. Younger abstention is not limited to cases where the 
state court action was filed prior to the federal court 
action.  

 

In Hicks v. Miranda, a theater owner brought a federal action for declaratory and 

injunctive relief against enforcement of the State of California’s obscenity statute after 

the State seized four copies of an obscene film that had been shown at the theater 

owned by Miranda and other respondents. 422 U.S. at 337. At the time the federal 

action was filed, no state criminal proceedings had been initiated against the 

respondents by name, although two employees of the theater had already been 

charged, and the respondents clearly had “a substantial stake in the state proceedings.” 

Id. at 348. The other relevant considerations that might require abstention under 

Younger were satisfied: the federal claims could be presented in state proceedings, and 

“the federal action sought to interfere with the pending state prosecution” of other 

employees. Id. at 348-49. The respondents were charged by the State on the day after 

their federal suit was filed, and the Supreme Court held that Younger abstention was 

still required in order to permit the state court to resolve the constitutionality of the 

obscenity statute. Id. at 349-50. 
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 As in Miranda, this Court has likewise applied Younger abstention when the 

federal court proceedings were underway before the state court action was filed. See, 

e.g., Communications Telesystems International v. Calif. Public Utility Comm’n, 196 F.3d 1011, 

1016 (9th Cir. 1999); Fresh International Corp. v. Agricultural Labor Relations Board, 805 

F.2d 1353, 1358 (9th Cir. 1986). Despite more recent statements suggesting that this 

Court has narrowed the availability of Younger, this Court has never expressly 

overruled Communications Telesystems International or Fresh International Corp., nor has it 

explained why the rule of Hicks v. Miranda should not continue to apply. 

 In San Remo Hotel v. City and County of San Francisco, 145 F.3d 1095 (9th Cir. 

1998), this Court stated that “our inquiry on prong one of the Younger test is not on 

what is currently occurring in the state proceedings, but is focused on the narrow 

question of whether they were pending at the time the federal suit was filed.” Id. at 

1104 (citing Wiener v. County of San Diego, 23 F.3d 263 (9th Cir. 1994); Kitchens v. Bowen, 

825 F.2d 1337, 1341 (9th Cir. 1987)). See also Gilbertson v. Albright, 381 F.3d 965, 969 

(9th Cir. 2004) (en banc) (“The critical date for purposes of deciding whether 

abstention principles apply is the date the federal action is filed.”). However, San Remo 

Hotel and the two cases it cites for that proposition addressed a very different question 

than that presented by the case now before this Court. In those other cases, the 

underlying state court action had either been stayed or dismissed after the federal 

court action was filed, and the plaintiffs in the federal court argued that Younger 
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abstention was inappropriate because state court proceedings were not “ongoing.” 

This Court rejected that argument in each case, finding that Younger abstention could 

still apply so long as the state court proceedings were “ongoing” at the time the 

federal action was filed. 

 That conclusion, however, does not compel the narrower rule that the 

quotation from San Remo Hotel might suggest, where Younger abstention could only 

apply if the state action were filed first. The statement in San Remo Hotel purports to 

have been “made clear in Wiener,” 145 F.3d at 1104, but Wiener states the rule 

differently. In Wiener, the state court proceeding was dismissed after Wiener filed his 

complaint in district court, but this Court held that Younger abstention was not 

foreclosed by that order of events. 23 F.3d at 266. This Court stated that “[t]o decide 

whether there was a pending state judicial proceeding within Younger, we focus on the 

status of the state court proceeding at the time of the district court’s decision rather 

than on its current status on appeal.” Id. (first emphasis added).  Identifying the date of 

the district court’s decision as the critical date is consistent with the rule of Miranda v. 

Hicks, which holds that Younger abstention may be appropriate as long as a state court 

proceeding is ongoing and no “proceedings of substance” have occurred in the 

district court. Miranda, 422 U.S. at 349; see infra at 9-10. Communications Telesystems 

demonstrates that the rule of Miranda v. Hicks still survives, as it applied that rule one 

year after this Court’s opinion in San Remo Hotel. 196 F.3d at 1016. 
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B. No proceeding of substance on the merits had 
occurred in district court when either state court 
action was filed.  

 

 Critical to the Supreme Court’s holding in Hicks v. Miranda was the fact that, 

while the federal action had been filed first, the state action was filed “before any 

proceedings of substance on the merits [had] taken place in the federal court.” 422 

U.S. at 349. In that case, the state action was filed the following day. This Court later 

explained that a “proceeding of substance on the merits” would include an argument 

heard on cross-motions for summary judgment, but would not include the denial of a 

temporary restraining order. Fresh Int’l Corp., 805 F.2d at 1358 & nn.5, 6. 

 In this case, no proceeding of substance on the merits had taken place in 

district court when Evelyn Parks filed the first state court action on June 22, 2009. No 

answer to the complaint had yet been filed at that point, no hearings or arguments 

had occurred, and no dispositive motions had been filed. ER 148. 4 Nor had any 

proceeding of substance on the merits taken place in district court when the Parks 

filed their second state court action on September 19, 2009. By then, the Parks had 

filed a motion for summary judgment in the district court, but neither the 

Government nor the Native Village of Minto had yet filed a response, or any other 

dispositive motion. ER 150. Thus, the fact that the state court action was not filed 

                                           
4 “ER” refers to the Excerpts of Record submitted by Appellants with their Opening 
Brief. 
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until after the federal action is not, in these circumstances, a bar to the application of 

Younger abstention. Fresh Int’l Corp., 805 F.2d at 1358. 

C. Dismissal of the complaint is required in this case. 
 

Dismissal of the complaint, rather than a stay, is required whenever a district 

court abstains under Younger in a case seeking declaratory or injunctive relief. Gibson v. 

Berryhill, 411 U.S. 564, 577 (1973); Gilbertson, 381 F.3d at 982 (“Younger abstention 

precludes, but does not delay, federal litigation . . . when discretionary relief is at issue. 

. .”). 5  Dismissal is particularly appropriate in this case, where the Parks also failed to 

exhaust their tribal court remedies. Infra at 10-15. 

III. The district court’s dismissal of the complaint may also be 
affirmed because Parks failed to exhaust the Minto Tribal 
Court’s appellate process. 

 

 As a general matter, the question of whether some federal law has “curtailed 

the powers” of a tribal court is a “federal question” that may be considered by a 

federal court pursuant to 28 U.S.C. § 1331. Nat’l Farmers Union Ins. Co. v. Crow Tribe of 

Indians, 471 U.S. 845, 852 (1985). To the extent the Parks’ complaint presents such a 

claim against the Native Village of Minto and the Minto Tribal Court, “exhaustion is 

                                           
5 Los Altos El Granada Investors is not to the contrary. In that case, a question of 
damages remained to be determined by the federal court after the resolution of other 
claims by the state courts. 583 F.3d at 689. Therefore, the district court properly 
stayed, rather than dismissed, the federal complaint. Id. No such issues are likely to 
remain for a federal court to decide in this case, as all federal claims are available to be 
argued (and indeed have been argued) to the state court. 
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required before such a claim may be entertained by a federal court.” Boozer v. Wilder, 

381 F.3d 931, 935 (9th Cir. 2004) (citing Nat’l Farmers Union, 471 U.S. at 857).6  

However, the Parks did not appeal any of the Minto Tribal Court’s decisions before 

filing in both federal and state court. Defendant Native Village of Minto argued 

before the district court that the Parks’ complaint should be dismissed for failure to 

exhaust, and this Court may affirm the district court’s judgment on that basis.7  

A. The Minto Tribal Court provides appellate procedures 
which the Parks did not exhaust. 

 
 The Minto Tribal Court convened four times to address the custody of S.P. 

Resp. Br. of Fed. Appellees at 16-19. The Minto Tribal Court issued its final decision 

on May 7, 2009, in an order terminating the parental rights of Appellant Edward 

Parks and Bessie Stearman (S.P.’s mother). ER 79-82. The Minto Tribal Code 

provides for an appellate process, consisting of a hearing by three Tribal Council 

                                           
6 Although the Parks’ complaint is not clear, ER 26, we construe it to allege a suit 
against the Native Village of Minto and Minto Tribal Court under 28 U.S.C. § 1331. 
The United States has not waived its sovereign immunity to such claims, which should 
in any event be dismissed for failure to exhaust tribal remedies. To the extent the 
Parks’ complaint also states a claim against the United States under the Administrative 
Procedure Act, 5 U.S.C. § 701 et seq, the tribal exhaustion doctrine would likely not 
apply to those claims. Those claims nonetheless would have to be dismissed for 
failure to identify a timely “final agency action,” 5 U.S.C. § 706, that falls within the 
statute of limitations of 28 U.S.C. § 2401(a).  
7 When tribal court litigation is still pending, a district court has discretion whether to 
stay or dismiss an action. Atwood v. Fort Peck Tribal Court Assiniboine, 513 F.3d 943, 948 
(9th Cir. 2008) (citing Nat’l Farmers Union, 471 U.S. at 857). Here, where no timely 
appeal was taken, this Court should dismiss without prejudice to filing a new suit in 
the event that the Parks are able to exhaust their claims in tribal court. 
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members that have no conflict of interest (meaning they did not hear the underlying 

case being reviewed). Minto’s Second Supplemental Excerpts of Record 68-71. 

Appeals must be filed within 30 days of receipt of an order from the Tribal Court, and 

the process is clearly spelled out in the Minto Judicial Code.8 Id. at 69. The Parks did 

not appeal the orders of the Tribal Court, and instead filed a complaint in district 

court five days after the Tribal Court’s May 7, 2009, order. ER 25. 

B. A tribal court must be given the first opportunity to 
address the question of its own jurisdiction. 

 

 The Supreme Court in National Farmers Union recognized the Congressional 

policy “of supporting tribal self-government and self-determination,” which “favors a 

rule that will provide the forum whose jurisdiction is being challenged the first 

opportunity to evaluate the factual and legal bases for the challenge.” 471 U.S. at 856. 

Thus, in a case in which a non-Indian property owner challenged a Tribe’s jurisdiction 

over his activities on the Tribe’s reservation, the Supreme Court required that the 

property owner first pursue all available appeals within the tribal court system before 

challenging tribal jurisdiction in the federal courts. Id. at 856-57. Even though the 

plaintiff’s challenge to tribal jurisdiction in that case turned entirely on a question of 

federal law, id. at 852-53, the Supreme Court stated that “[w]e believe that examination 

                                           
8 As explained infra at 13-14, dismissal of the Parks’ federal complaint on exhaustion 
grounds is still required even if the Parks’ failure to proceed with a timely appeal 
means that they are unable to return to the Minto tribal court system at this late date. 
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should be conducted in the first instance in the Tribal Court itself.” Id. at 856. Thus, 

in this case, the Minto Tribal Court should have been given “a full opportunity to 

determine its own jurisdiction.” Boozer, 381 F.3d at 935.  

 The requirement that parties present their jurisdictional arguments first in the 

tribal court system is a prudential doctrine “required as a matter of comity” between 

federal and tribal courts. Boozer, 381 F.3d at 935 (citing Strate v. A-1 Contractors, 520 

U.S. 438, 451 (1997); Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 16 n.8 (1987)). Thus, a 

few narrow exceptions apply. Boozer, 381 F.3d at 935. One such exception, and the 

only one that might colorably be raised by the Parks in this case, provides that the 

tribal appellate process need not be pursued “where exhaustion would be futile 

because of the lack of an adequate opportunity to challenge the court’s jurisdiction.” 

Nat’l Farmers Union, 471 U.S. at 856 n.21. However, the Parks have not demonstrated 

that the Minto Tribal Court’s appellate process would not provide an “adequate 

opportunity” to present a challenge to that court’s jurisdiction, and this Court should 

reject any attempt by the Parks to apply this very narrow exception to the tribal 

exhaustion doctrine. 

 This Court has rejected attempts to apply the futility exception in other cases, 

and does not appear ever to have found that futility would excuse a failure to exhaust 

tribal remedies. That the Parks may now have missed the time for filing their appeal in 

the tribal court system does not make such an appeal “futile,” and the unexhausted 
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claim must still be dismissed. Selam v. Warm Springs Tribal Correctional Facility, 134 F.3d 

948, 954 n.6 (9th Cir. 1998). Exhaustion of the Minto Tribal Court’s order is not futile 

simply because it would delay the final adjudication of the custody issue. Boozer, 381 

F.3d at 936. “Delay alone is not ordinarily sufficient to show that pursuing tribal 

remedies is futile.” Id. (quoting Johnson v. Gila River Indian Cmty., 174 F.3d 1032, 1036 

(9th Cir. 1999)). Nor may the Parks claim that the Minto Tribal Court is so biased 

against them that appealing would be futile, as that claim must first be presented to 

the tribal court’s appellate tribunal. A&A Concrete v. White Mountain Apache Tribe, 781 

F.2d 1411, 1417 (9th Cir. 1986). Similarly, the Parks may not argue that the Minto 

Tribal Court was “motivated by a desire to harass,” or acted in bad faith, without 

having first provided evidence in support of those arguments to the Minto Tribal 

Court. Id. Absent presentation of that evidence, such arguments would be unavailing, 

as “[t]he alleged incompetence of tribal courts is not among the exceptions to the 

exhaustion requirement established in National Farmers Union, 471 U.S. at 856 n.21 . . . 

and would be contrary to the congressional policy promoting the development of 

tribal courts.” Iowa Mut. Ins. Co., 480 U.S. at 19. 

 The need for tribal court exhaustion is not obviated by the fact that the Parks’ 

jurisdictional argument addresses the federal recognition of the Native Village of 

Minto, see ER 32-34, and claims that “neither defendant Native Village of Minto nor 

defendant Minto Tribal Court has governmental authority of any kind or extent” over 
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the custody of S.P. ER 34. The Parks must still present these arguments to the Minto 

Tribal Court system first, as “[e]xhaustion of tribal court remedies . . . will encourage 

tribal courts to explain to the parties the precise basis for accepting jurisdiction, and 

will also provide other courts with the benefit of their expertise in such matters in the 

event of further judicial review.” Nat’l Farmers Union, 471 U.S. at 857. This Court 

should have the benefit of the Minto Tribal Court’s explanation of the source and 

extent of its own jurisdiction before this Court determines whether that jurisdiction 

existed or was properly exercised. 

 The Minto Tribal Courts’ explanation of its jurisdiction may “require a careful 

examination of tribal sovereignty, the extent to which that sovereignty has been 

altered, divested, or diminished, as well as a detailed study of relevant statutes, 

Executive Branch policy as embodied in treaties and elsewhere, and administrative or 

judicial decisions.” Id. at 855-56. Exhaustion is further required to permit the tribal 

court system to explain its jurisdiction and authority under the Indian Child Welfare 

Act, 25 U.S.C. § 1901 et seq., which applied to the child protection proceedings that 

were before the Minto Tribal Court and which the Parks seek to undo. The complaint 

in this case, therefore, should be dismissed. 

CONCLUSION 
 
 For the foregoing reasons, the district court’s judgment should be affirmed. 

      Respectfully submitted, 
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DONALD CRAIG MITCHELL 
Alaska Bar No. 7605046 
13 3 5 F Street 
Anchorage, Alaska 99501 
(907) 276-1681 
(907) 276-1681 Fax 
dcraigm@aol.com 

Attorney for Plaintiff 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

FOURTH JuuICIAL DISTRICT AT FAIRa~KS 

EDWARD PARKS, ) 
) 

Plaintiff, ) 
) 

vs. ) 
) No. 4FA-09-2508 CI 

ROZELLA SIMMONDS, JEFF SIMMONDS, ) 
and BESSIE STEARMAN, ) 

) 

Defendants. ) 

-----------------------------) 
MEMORANDUM IN OPPOSITION TO MOTION TO DISMISS BASED ON 

TERMINATION OF PARENTAL RIGHTS DECREE 

On May 7, 2009 the Minto Tribal Court (MTC) issued a 

document captioned "Order Terminating Parental Rights & Temporary 

Custody Orde:r- fl in which it purported to terminate plaintiff 

Edward Parks's parental rights to the legal and physical custody 

of his daughter, Sophia Parks (Sophia). See Plaintiff's 

Exhibit A; Defendants' Exhibit K. 

~ ~~~,!D 
:Ls, Minto 
oq'JlfZ-r Addendum 000001
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( , 

Defendants Rozella and Jeff Simmonds " [hereinafter-"t'R\defendants lt 
) 

have moved the court to dismiss this action on the ground that 

MTC's May 7 I 2009 ~'order" ~\is entitled to full faith a!ld credit 

under cne Indian Child Welfare Act [IeWA], and is binding on this 

Court. It See Notion to Dismiss r at 1. 

For the reasons set forth below, the ~Dtion should be 

denied. 

PRELIMINARY ISSUES 

A. The Court Must Assume That the 
Facts plaintiff Edward Parks 
Has Alleaed in His First Amended 
Complaint Are True. 

This motion presents for decision by this court questions of 

law relating to the authority of MTC to conduct child custody 

proceedings ~ sponte and, if arguendo it has such authority, to 

subject plaintiff Parks to its jurisdiction. Nevertheless, as 

part of the campaign they initiated at the time this action was 

filed, in support of their motion the defendants have filed 

exhibits, each rife with hearsay, intended to vilify plaintiff 

Parks in the eyes of the court. See Defendants' Exhibits D, N. 

And 2§& also Memorandum in Support of Motion to Dismiss, at 1 

n. 2 (computer list of plaintiff Parks/s arrest record) . 

But even if plaintiff Parks is the unfit parent and volatile 

menace to society that the defendants would portray him to be I 

2 
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that fact has nothing to do wi th the questions of law relating to 

the j-urisdiction (or lack thereof) of l1TC that the defendants' 

motion to dismiss presents for decision. However, since the 

defendants have tried to entangle a question of ract regarding 

plaintiff Parks's fitness to parent Sophia with the questions of 

law that their motion presents for decision! it should be noted 

that in support of his motion for physical custody of Sophia, 

which is pending in this court, plaintiff Parks has moved the 

court to hold an evidentiary hearing to allow him to present oral 

testimony to refute the defendants' calumnies. 

But that will be testimony presented in support of a 

different motion. For the purposes of this motion, rather than 

the hearsay statements contained in the defendants' exhibits, the 

court must assume that each of the facts regarding this custody 

dispute and MTC's involvement in it that plaintiff Parks has 

alleged in his First Amended Complaint, para. nos. 5-16, at 2-12, 

are true. See Clemensen v. Providence Alaska Medical Cpnter, 

203 p.3d 1148, 1151 (Alaska 2009) ("In reviewing a Rule 12(b) (6) 

dismissal, we liberally construe the complaint and treat all 

factual allegations in the complaint as true"). 

B. Legallv Irrelevant Judicial Declsions. 

In support of their motion the defendants (and amicus 

curiae) cite judicial decisions that they sugges~ collaterally 

3 
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/ 

estop plaintiff Parks from challenging MTC's \~j ction" .nere. 

But those decisions aYe legally irrelevant. 

1. In re S.P., No. 4FA-09-55 eN. 

This action was a peti tion that Sophia's granc1.-nothe;: f Evelyn 

Parks Lundeen, and not plaintiff Parks, filed to request the 

Superior Court to declare that while in the physical custody of 

the defendants Sophia \-las a Child in Need of iUd. Superior Court 

Judge Randy Olsen determined that Sophia was not a Child in Need 

of Aid and dismissed the petition. Citing the definition of the 

term "party" in CINA Rule 2(1) as authority, the defendants 

represent. to the court that "Edward Parks was a 'party' to the 

CINA proceedings, and, in fact, attended those proceedings." See 

Memorandum in Support of Motion to Dismiss, at 4. However, as the 

defendants are fully aware, plaintiff Parks did not initiate, and 

did not participate in, that proceeding. His mother did. 

But even if plaintiff Parks had participated, So what? What 

does that participation have to with the jurisdictional questions 

regarding the authority of MTC that the defendants' motion to 

dismiss presents for decision? The answer, of course, is 

absolutely nothing. 

2. S.P. v. Native Vi11aae of Minto, No. 3:09-cv-92 H&q. 

Sophia, plaintiff Parks, and Evelyn Parks Lundeen filed this 

action against the Native Village of Minto (W~~) and MTC in the 

4 
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U.S. District Court to obtain inter alia a decl judgment 

that., because the F-_thabascan Indian residents of Minto are not a 

\~federally recognized tribe, 1/ J\TVM, their governing body, has no 

authority to establish MTC or to otherlflise assert jurisdiction 

over child custody matters. District Judge H. Russel Rolla.nd 

assumed that the plaintiffs had properly invoked his court's 

Article III and 28 U.S.C. 1331 jurisdiction to decide that 

-federal question. But he then issued an ordey in which he 

dismissed the action invoking Younger v. Harris, 401 U.S. 37, 

91 S.Ct. 746, 27 L.Ed.2d 669 (1971), as authority for the power 

to do so. See Defendants' Exhibit A, at 18 ("the federal 

defendants' motion to dismiss on the basis of Younaer abstention l 

concurred in by the tribal defendants, is granted") 

Because it was an abuse of discretion, Sophia, plaintiff 

Parks, and Evelyn Parks Lundeen have appealed Judge Holland's 

order to the circuit court. See S.P. v. Native Villaae of Minto, 

Ninth Circuit No. 10-35000. The appeal is pending. 

While In the order in which he dismissed S.P. v. Native 

VillaCJe of Minto he expressed views in dicta regarding legal 

questions that the plaintiffs were not afforded a prior 

opportunity to brief, Judge Holland did not issue a decision on 

the legal merits alleged in the claims for relief contained in 

complaint. ; for which reason his order is not 

5 
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legally relevant to the questions of law that the defendants' 

motion to dismiss presents for decision here. 

3. Kaltaa ~ribal Council v. Jackson l Ninth Circuit 
No. 08-35343. 

In Kaltaa Tribal CouDe ll v. Jackson, an unpublished 

memorandum decision, the circuit court held that section l02(d) 

of ICWA, 25 U.S.C. 1911(d), required the state of Alaska to give 

full faith and credit to an adoption decree that had been issued 

by the Kaltag Tribal Council. See Defendants' Exhibits E and F. 

The State has petitioned the U.S. Supreme court to review the 

memorandum decision. See Hogan v. Kaltaa ~'ribal Council, 

Petition for a Writ of Certiorari, u.s. Supreme Court No. 09-960. 

Because the memorandum decision cites Natlve Village of 

Venetie IRA Council v. Alaska, 944 F.2d 548 (9th Cir. 1991), as 

the sole authority, as a practical matter, the State is 

requesting the u.s. Supreme Court to review Native Village of 

Venetie IRA Council. 

In Native Villag p of Venetie IRA Caunc ll the circuit court 

held that if a group of individuals of Alaska Native descent can 

demonstrate a connection to an historic "ethnological tribe," 

then the group automatically is a "federally recognized tribe," 

even if neither Congress nor the Secretary of the Interior, 

acting lawfully pursuant to authority delegated by Congress, has 

6 
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fl~ 
conferred that legal status. The circuit court explained its 

rationale for that holding as follows: 

Id. 558. 

[IJf native groups in Alaska were sovereign prior to 
the incorporation of the land mass into the United 
States, they could lose their sovereignty only by 
express act of Congress or assimilation by the natives 
into non-native culture. 

Indian sovereignty flows from the historical roots of 
the Indian tribe. Tribal sovereignty exists unless and 
until affirmatively divested by Congress. Thus, to the 
extent that Alaska's natives formed bodies politic to 
govern domestic relations, to punish wrongdoers, and 
otherwise to provide for the general welfare, we 
perceive no reason why they, too, should not be 
recognized as having been sovereign entities. 
(citations omitted) . 

T'hat is an extraordinary misstatement of constitutional law 

that reflects a mistake about which Felix Cohen, who remains an 

influential commentator, long ago warned when he cautioned that 

"[t]he term 'tribe' is commonly used in two senses, an 

ethnological sense and a political sense. It is important to 

distinguish between these two meanings of the term." See HA."lDBOOK 

OF FEDERAL INDLl\.N LAW 268 (1942 ed.).' 

lSee cf. ll .. laska v. Nat -ive Village> of Venetie Tri bal 
Government, 522 U.S. 520, 531 n. 6, 118 S.Ct. 948, 955 n. 6, 140 
L.Ed.2d 30 (1998) (observing that federal Native l>.merican policy 
can be established only by '~some explicit action by Congress,lI 
or by the Department of the Interior \\acting under delegated 
authority") . 
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However, even if arcuendo Nativ p Villaqe of Vene>t-ie IRA.. 

Coun.cil, and hence Kaltaa TTibal Council v. JacKson, ",Jere 

correctly decided, those decisions are not legally relevant here. 

First I because Alaska courts are not \\bOlli"' ... d by decisions of 

federal courts other than the United States Supreme Court on 

questions of federal law'." See Totemorf v. Stato, 905 P.2d 954, 

963· (Alaska 1995). And second, because, unlike the Athabascan 

Indian residents of Venetie in Native Villaae of Venetie IRA 

Council, neither the defendants nor amicus curiae has offered any 

evidence to this court which demonstrates that the present-day 

Athabascan Indian residents of Minto are descendants of an 

ethnological tribe. And they are not. Rather, they are the 

offspring of several extended families that during the first 

decade of the twentieth century began congregating seasonally at 

Old Minto to take advantage of the economic activity that gold 

strikes in the area created. As the Alaska Department of 

Commerce, community & Economic Development, Division of Community 

and Regional Affairs, explains: 

With the discovery of gold north of Fairbanks in 1902, 
steamboats began to navigate the Tanana River, bringing 
goods and new residents into the area. old Minto became a 
permanent se~tlement when some members of the Minto band 
built log cabins there, on the bfu~k of the Tanana River. 
Other families lived in talts on a seasonal basis. A BIA 
school was es"tablished in 1937, but most families still 
did not live in Minto year-round until the 1950s. The 
Minto band was eventually joined by families from Nenana, 

8 
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Toklat I Crossjacket: and Chena. The vi llage ",jas relocated 
to its present location, 40 miles north of the old site, 
in 1969 due to repeated flooding and erosion. The present 
site had been used as a fall and winter camp since the 
early 19005. New housing and a new school wer:e completed 
by 1971. 

Communi ty Database Online: Minto Community Overviev.J I http://vTvliN . 

commerce.state.ak.us/dca/commdb/CF_3LOCK.cfm. 

ARGUMENT 

A. The Tndian Child Welfare Act Does 
Not Authoriz p the Native Villaae of 
Minto to Create a Tribal Court That 
Has Subiect Matter Jurisdiction to 
Initiate Child Custodv proceedings 
Sua Snonte. 

1. History of ICWA. 

In 1884 when it enacted the Alaska Organic Act, 23 Stat, 24, 

to give the District of Alaska its first civil government 

Congress made a policy decision that it would not create 

"federally recognized tribes" in Alaska. Instead, Alaska Natives 

at all locations in the District, including in communities that 

today are "Native villages" for purposes of the lI,laska Native 

Claims Settlement Act (Al~CSA), Pub. L. No. 92-203, 85 Stat. 688 

(codified as amended at 43 U.S.C. section 1601 et seC!.) would be 

subject to the same laws to which all other residents of the 
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District w~ere sUbject. 2 That was the jurisdic situation in 

1891 when Alaska Governor L:::lIT,an Knapp advised Congress: 

Since the passage of thee Alaska Organic] Act, 
before, the courts assumed jurisdiction to try 

. " r lI: no,-
Indian 

offenders according to the laws of the United States, in no 
case allowing local customs among the tribes o~ native 
people to have any determining influence upon questions of 
punishment, as has ever been the case in the States where 
the tribal relation is recognized. 

H.R. EXEC. DOC. No.1, Pt. 5, 52d Cong., 1st Sess. 498 (1891). 

That was the jurisdictional situation in 1932 when Secretary 

of the Interior Ray Lyman Wilbur advised Congress: 

In the United States statutes Alaska has never been regarded 
as Indian country. The United States has had no treaty 
relations with any of the aborigines of Alaska nor have they 
been recognized as the independent tribes with a government 
of their own. The individual native has always and 
everywhere in Alaska been subject to the white man's law, 
both Federal and territorial, civil and criminal. 

Letter from Ray LynED Wilbur to the Hon. Edgar Howard (March 14, 

1932), reprinted in Authorizino the Tlingit and Ha.ida Indians to 

Bring Suit in the United States Court of Claims: Hearing on S. 

1196 before the Senate Carom. on Indian Affairs, 72d Congo 15-16 

(1932). &"1d that was the jurisdictional situation in 1988 when, 

after reviewing Congress's Alaska Native-~elated enactments I the 

2Congress made that decision because beginning in 1880 the 
objective of its Indian policy was to prepare all Native 
.~ericans for eventual citizenship. See FREDERICK E. HOXIE , A 
FINAL PROMISE: THE C_~PAIGN TO ASSIMILATE THE INDI_~S, 1880-1920 
(1984) . 

10 
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Alaska Supreme Court concluded: 

In a series of enactments following the Treaty of Cession 
[in 1867] and extending into the first third of this 
century, Congress has demonstrated its intent that Alaska 
Native cormml...T1ities n.ot be accorded sovereign tr:-ibal status. 
The historical accuracy of this conclusion was expressly 
~ecognized in the proviso to the Alaska Indian 
Reorganization Act. [of 1936] . No enactment subsequent 
to the Alaska Indian Reorganization Act granted or 
recognized tribal sovereign authority in Alaska. 

Native Villaae of Stevens v. A.M.P., 757 P.2d 32, 41 (Alaska 

1988) . 

But because the power the Indian Commerce Clause, U.S. 

CONST., article I, section 8, clause 3, grants to Congress is 

plenary, even though it long ago decided not to create "federally 

recognized tribes" in Alaska, Congress has enacted a number of 

statutes that designate groups whose members are of Alaska Native 

descent as "Indian tribes" for specific purposes. 3 

To that end, in section 4(8) of rCWA, 25 U.S.C. section 

1903 (8), Congress included ".I'.laska Native villagers] as defined 

in section 1602 {c) of title 43 [i .e., of A..'f\JCSA] II as "Indian 

3For example, in the Indian Self-Determination and Education 
Assistance Act, Pub. L. No. 93-638, 88 Stat. 2203 (1975) (codified 
as amended at 25 U.S.C. section 450b et seq.), Congress 
designated the more than 200 business corporations that Alaska 
Natives have incorporated under the State of Alaska corporation 
code to obtain the land and monetary benefits of ANCSA as \1Indian 
tribes" for the singular purpose of contracting for the delivery 
of federal programs and services to _~laska Natives. See 25 U. s" c. 
section 450b(e) . 
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tribe[s]" for the purposes of reWA. As a consequ.ence, since in 

1971 Congress designated Minto as a "Native village" for the 

purposes of ANCSA, see 43 U. S.C. section 1610 (b) (1), l\iinto is an 

ICT,;vJl ... "Indian tribe." 

One benefit of that designation is to grant Alaska Native 

reWA "Indian tribes" a statutory right to intervene in 

proceedings of this court that involve \\the foster care placement 

of, or termination of parental rights to" a child who is a merrber 

of, or eligible for membership in, the reWA "Indian tribe. f1 See 

25 u.s.c. section 1911(c). l'.Tlother benefit is to grant Native 

parents such as plaintiff Parks procedural and substantive rights 

that they do not have under Alaska law. 

In that regard, it is ironic that if this court, rather than 

MTC, had tried to terminate plaintiff Parks's parental rights to 

Sophia, pursuant to section 102 of IeWA, 25 U.S.C. 1912, it could 

not have done so without providing plaintiff Parks written notice 

sent by registered mail, without providing plaintiff Parks 

appointed counseL and without ensuring that prior to the 

termination "active efforts h[ad] been made to provide remedial 

services and rehabilitative programs designed to prevent the 

breakup or the Indian family and that these efforts have proved 

unsuccessful." The court could not have placed Sophia with the 

defendants unless it first deterrnined, based on "clear and 

12 
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convincing evidence, including testimony of q~ali£ied expert 

witnesses," that plaintiff Parks's continued physical custody of 

Sophia would have likely "result[ed] in serious emotional or 

physical damage to the chi.ld. /I Jl.nd , most irnpo::::-tantly, the court 

could not have terminated plaintiff P_arks' s parental rights 

'J.nless it determined, based on "evidence beyond a reasonable 

doubt, including testimony of qualified witnesses, 11 (emphasis 

added) that plaintiff Parks's continued legal and physical 

custody of Sophia would likely \\result in serious emotional or 

physical damage to the child." See C.J. v. Department of Health 

and Social Services, 18 p.3d 1214 (Alaska 2001) (Superior Court 

termination or parental rights of non-Native parent of Indian 

children reversed because, pursuant to IeWA, evidence 

insufficient to show beyond a reasonable doubt that placement 

with the parent would likely have resulted in serious physical or 

emotional damage to the children and insufficient to show that 

the State engaged in active efforts to prevent the breakup of the 

family) . 

MTC provided plaintiff Parks none of those ICv,A-mandated 

procedural and subs tanti ve rights before it issued the "Order 

Terminating Parental Rights & Temporary Custody Ordey" that is 

the subject of this motion. 
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In any case f in 1978 when Congress enacted reVJA nei they N""']M 

nor any other Alaska Native ICWp.~ "Indian tribe" had jurisdiction 

of any kind or to any exter.t to conduct child custod::i 

proceedings. To provide Alaska Native IClfl]A "Indian tribes" an 

opportunity to "reassume" such jurisdiction, Congress included 

section 108 in ICWA, 25 U.S.C. 1918. 

Section 108 authorizes an IC\iiJA "Indian tribe" to "reassume" 

jurisdiction by petitioning the Secretary of the Interior. When 

Congress enacted reWA, the House Comw.ittee on Interior and 

Insular Affairs explained that it had included section 108 in 

reWA specifically because of the jurisdictional situation in 

l'_laska. See H.R. REP. No. 95-1386, at 25 (1978) ("[section 108J 

was adopted as an amendment in order to take into consideration 

special circumstances, such as those occurring in Alaska and 

Oklahoma") (emphasis added). 

Wnen it included section 108 in rCWA, Congress recognized 

that, like a state or municipal government, a petitioning IeWA 

"Indian tribe" would have to exercise the jurisdiction it was 

"reassuming" within a geogyaphic area that had defined 

boundaries. For that reason, vJhen he considers a petition, 

section 108(b) (1) (ii) of rCWA requires the Secretary to consider 

"the size of the reservation or former reservation area \!'Ihich 

will be affected by retrocession fu~d reassumption of jurisdiction 
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by the tribe." And section 108 (b) (2) of IeWI'. authorizes the 

Secretary to allow a petitioning reWA "Indian tribe" to exercise 

"exclusive jurisdiction as provided in section 1911(a) of this 

title over limited community or aeooraphi r areas without regard 

for the reservation status of the area affected." (emphasi-s 

added) . 

Chevak and Barrow are the only Alaska Native IeWA ~\Indian 

tribes" that have filed section 108 petitions which the Secretary 

has approved. See 64 Fed. Reg. 36,391-92 (1999). ~Tnen he approved 

the Barrow petition the Secretary noted that the Barrow IClrJA 

"Indian tribe rt would have "exclusive jurisdiction over Indian 

child custody proceedings involving Indian children who are 

enrolled or eligible for enrollment with the Native Village of 

Barrow and who reside or are domiciled within the Native Village 

of Barrow in the State of Alaska." (emphasis added). And when he 

approved the Chevak petition the Secretary noted that the Chevak 

reWA "Indian tribe" would have \\exclusive jurisdiction over 

Indian child custody proceedings involving Indian children who 

are enrolled or eligible for enrollment with the Chevak 

Traditional Council of Chevak, Alaska, and vIho reside or are 

domiciled within the Native Village of Chevak, Alaska." (emphasis 

added) . 
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If the Minto reWA ~Indian tribe" had filed ection 108 

petition that the Secretary had approved, like the approval of 

the Barra,,"! and Chevak petitions, the approval would have 

conferred exclusive jurisdiction over Indian children "who reside 

or are domiciled within [the Native Village of Minto] If Sophia 

Parks, was born, and has been domiciled for all of her young 

life, in Fairbanks, a city 130 air miles from Minto. 

2. In re C.R.H. 

Section lOl(b) of IeWA, 25 U.S.C. 1911(b) , directs this and 

other Superior Courts to in certain circumstances transfer a 

"proceeding for the foster care placement of, or termination of 

parental rights to, an Indian child not domiciled or residing 

within the reservation of the Indian child's tribe. . to the 

jurisdiction of the tribe." In recognition of the fact that no 

Alaska Native IClfJA "Indian tribe" has a reservation, in section 

l08(b) (2) of reWA, 25 U.S.C. 1918(b) (2), Congress directed that 

an Alaska Native rCWA "Indian tribe" was to have no jurisdiction 

to accept a section lOl(b) transfer unless and until the State of 

Alaska retroceded its jurisdiction and the Secretary of the 

Interior then conferred that retroceded jurisdiction o~ the 

Alaska Native leV-fA "Indian tribe" by approving a section 108 

petition. In pertinent part, section l08(b) (2) provides: 
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( 
/ 

CI; 
In those cases where the Secretary determines"'''"that the 
jurisdictional provisions of section lOl(a) of this title 
are not feasible, he is authorized to accept partial 
retrocession which will enable tribes to exercise referral 
jurisdiction as provided in section lOl(b} of this title, 

" (emphasis added) . 

In disregard of the jurisdictional situacion in Alaska in 

1978 when Congress enacted reWA and ignoring the plain meaning or 

the text of section l08{b) (2) of ICWA above-quoted, lD In re 

C.R.H., 29 P.2d 849 (Alaska 2001), the Alaska Supreme Court 

announced that henceforth an Alaska Native ICW."> "Indian tribe" 

would have jurisdiction pursuant to section lOl(b) of reWA to 

accept from this and other Superior Courts the transfer of a 

proceeding "for the foster care placement of , or termination of 

parental rights to" a child who is a member of, or eligible for 

merr.bership in, the Alaska Native ICWA "Indian tribe," even though 

there had been no retrocession of jurisdiction by the State of 

Alaska and the Secretary of the Interior has not approved a 

section 108 petition. 

But in so holding, the Alaska Supreme Court was careful to 

admonish that: ~'State courts should retain jurisdiction if either 

parent objects to the tribe hearing the case, ." rd. 853. Not 

only is that the result that the text of section 101(b) of ICWA 

re~Jires, it also is consistent with the Alaska Supreme Court's 

recognition in John v. Baker I, 982 P.2d 738 (Alaska 1999), that 
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plaintiff Parks and all other Alaska Native parents are citizens 

of the State of Alaska who, as such, have a right, which the 

United States and Alaska Constitutions g-uarantee, not to be 

entangled with Alaska Native tribal courts involu~tarily. 

John v. Baker I involved a fact pattern in vihich both 

parents voluntarily submitted themselves to the ~\jurisdiction" of 

the Northway 'I'ribal Court (NTC) to resolve their child custody 

dispute in a non-ICWA proceeding. When it directed the Fairbanks 

Superior Court to consider whether it should recognize the 

custody order NTC had issued as a matter of comity, the Alaska 

Supreme Court carefully explained: 

Recognizing the ability and power of tribes to resolve 
internal disputes in their own forums, while preserving the 
right of access to state courts, can only help in the 
administration of justice for all. 

The continued existence of concurrent state jurisdiction 
also lays to rest a number of the dissent's concerns. 
Contrary to the dissent's assertions that "[t]he doors of 
Alaska's courts will no longer be open to all Alaskans" and 
that urban Alaska Natives will be required to adjudicate 
their cases in remote villages, Native parents who live in 
8~chorage [and, by inference, in Fairbanks, the city in 
which plaintiff Parks and his daughter were living when MTC 
asserted its "jurisdiction" Over Sophia] and do not wish to 
have their disputes adjudicated in a tribal court will 
retain complete and total access to the state -iudicial 
system. Because state courts retain concurrent jurisdiction, 
there is no "mandatory tribal court jurisdiction. II (emphasis 
added) 

Id. 760-61. 
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For plaintiff Parks, for the 

Alaska Supreme Court's promise to Alaska Native parents that 

post-John v. Baker T there would be "no mandatory tribal court 

jurisdiction" has been honored in the breach. P:l-S plaintiff Parks 

in his First &~ended Complaint has explained to this cou~t: 

Several days after the events described in 
paragraph no. 9, plaintiff Edward Parks, VJho had been 
trying unsuccessfully to contact defendant Bessie 
Stearman by telephone, waS told by an aC~Jain~ance in 
Fairbanks that defendant Stearman had been incarcerated 
and that defendants Rozella fu~d Jeff Simmonds had 
physical custody of Sophia Christobel Parks. In response 
to that information, plaintiff Parks im~ediately quit 
his job on the North Slope and returned to Fairbanks in 
order to obtain physical custody of his daughter. 

On August 28, 2008 the Minto Tribal Court held another 
teleconference hearing in which plaintiff Edward Parks 
and defendant Rozella Simmonds participated. Defendant 
Bessie Stearman did not participate. Durina the hearing 
plaintiff Parks protested to the members of the Minto 
Tribal Court that thev had no legal authority to involve 
themselves in matters -relatina to the custody of Sophia 
Christobel Parks. Plaintiff Parks also told the members 
of the Minto Tribal Court that he wanted his mother, 
Evelyn Parks Lundeen, to have physical custody of his 
daughter. At the conclusion of the hearing the Minto 
Tribal Court issued an "Order Granting Temporary 
Custody" in which it acknowledged that plaintiff Parks 
"wants his daughter back and that he has support from 
her [i.e., Sophia Christobel Parks's] paternal 
grandmother and paternal aunts in A.,.-r}cho:cage." But the 
"order" then announced tbat the Minto Tribal Court was 
taking "temporary legal custody of the child/ Sophia 
C. D. Parks, and makes her a ward of thi s court." The 
\'order" also a..'l'1nounced that defendants Rozella and Jeff 
Sirrunonds we:ce to continue to have-physical custody of 
Sophia Christobel Parks, that if he wished to see his 
daughter plaintiff Parks would be reqJired to make an 
appointment to do so with 1'1ishal Gaede I the Tee social 
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III 
worker, that plaintiff Parks would be requir~d to take 
other actions directed by Minto Tribal Court, and that 
~'the continuation of the child in the pa~ental home is 
contrary to the child' s w~elfaTe and that the parents may 
not have the child returned upon request." 

On December: 8 I 2008 the Minto 'I'ribal Court held anot.her 
teleconference hearing in which plaintiff EdvJard Parks, 
his mother, Evelyn Parks Lundeen, defendant Rozella 
Si~~onds, Mishal Gaede, the Tee social worker, and 
Cheryl Mayo-Krista, the Indian Child Welfare Act (ICirl]>,) 
social worker for Stevens Village, participated. 
Defendant Bessie Stearman did not participate. Durina 
the hearinq plaintiff Parks acain nrotpsted to the 
members of the M;nto Tribal Court that they had no leaal 
authority to involve themselves ;n matters re1atina to 
the custody of Sootia Chr;stobpj Parks. Plaintiff Parks 
also again told the members of the Minto Tribal Court 
that he wanted his mother, Evelyn Parks Lundeen, to 
have physical custody of his daughter. At the 
conclusion of the hearing the Minto Tribal Court issued 
a new written "Order Granting Temporary Custody" in 
which it again announced that the Minto Tribal Court 
was taking "temporary legal custody of the child, 
Sophia C. D. Parks, and makes her a ward of this court." 
The order announced that defendants Rozella and Jeff 
Simmonds were to continue to have physical custody of 
Sophia Christobel Parks, that if he wished to see his 
daughter plaintiff Parks would be required to make an 
appointment to do so with Mishal Gaede, the Tec social 
worker, that plaintiff Parks would be required to take 
other actions directed by the Minto Tribal Court, and 
that "the continuation of the child in the parental 
home is contrary to the child's welfare and that the 
parents may not have the child returned upon requ.est. II 

(emphasis added) . 

First _~ended Complaint, para. nos. 10-12, at 5-8. 

Nevertheless t despite almost two years of repeated 

protestations, plaintiff Parks finds himself in this court 

defending himself against MTC' s assertion of its '\jurisdiction. 11 
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B. The \\Order" 'T'hat IS the Sub-iect of Th~ s 
Motion TS Not Entitled to Full Faith 
and ered'; t Pursuant to Section "101 (d) 
of the Indian Child Welra. p Act. 

Presumably because even they -understand tha;:: plaintiff 

Parks's repeated refusal to consent. to :HTC's exercise of its 

"jurisdiction" removes the child custody proceeding of which the 

"order" is the product from the John v. Baker I context, t.he 

defendants do not request this court to recognize, and enforce, 

MTC's "Order Terminating Parental Rights & Temporary Custody 

Order" as a matter of comity. Instead, they assert that section 

lOl(d) of ICWA, 25 U.S.C. 1911(d), requires this court to give 

MTC's "order" full faith and credit. See MemorandUlD. in Support of 

Motion to Dismiss, at 13-15. &~d amicus curiae makes the same 

argument. See Aw,icus Curiae Memorandum, at 18. 

But the defendants and amicus curiae brush-by the threshold 

~Jestion of how MTC acquired the subject matter jurisdiction to 

initiate a child custody proceeding ~ sponte and how it 

acquired personal jur~sdiction over plaintiff Parks. 

Section lOl(d) of ICWA provides: 

The United States, every State, every territory or 
possession of the United States, and every Indian 
tribe shall give full faith and credit to the public 
acts, records, and judicial proceedings of any Indian 
tribe applicable to Indian custody pyoceedings to the 
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sa~e extent that such entities give full and 
credit to the public acts, records, and judicial 
proceedings of any other entity. 

The Alaska Supreme Court has instructed this court to look 

to federal decisions interpreting the Full Faith and Credit 

Clause in the U.S. Constitution and 28 U.S.C. 1738, the statute 

implementing the clause t for guidance in determining whether 

an "order" of an Alaska Native reWA "Indian tribe" is entitled 

to full faith and credit pursuant to section 101(d) of Icv/A. 

See Starr v. Georae, 175 P.3d 50, 57 (Alaska 2008) . 

With respect to the Full Faith and Credit Clause, in 

Underwri ters Nat'; onal Assurance Comoanv v. North Carol -; na T,i fe 

and Accident and Health Insurance Guaranty Association, 455 U.S. 

691, 704-05, 102 S.Ct. 1357, 1366, 71 L.Ed.2d 558 (1982), the 

U.S. Supreme Court held: 

[A) judgment of a court in one State is conclusive upon 
the merits in a court in another State only if the court 
in the first State had power to pass on the merits - had 
jurisdiction, that is, to render the judgment. Consequently, 
before a court is bound by the judgment rendered in another 
State, it may inquire into the jurisdictional basis of 
the foreign court's decree. If that court did not have 
iurisdiction over the sublect matter or th~ relevant 
oarties, full faith and cred;t need not be given. 
(emphasis added, quotation marks and citations omitted). 

The Alaska Supreme Court has adopted that legal standard. 

See Sta.rr v. Georae, supra at 55 (~'Ir\.TIen determining whether to 

accord full faith and credit to a judgment of a sister State, we 
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first decide whether the issuing court had personal and subj ect 

matter jurisdiction when it entered its judgment II) 

1. Thp Minto Tribal Court Has No Subject 
Matter Jurisdiction Pursuant to the 
Tndian Child Welfare Act to Initiate 
a Child Custody Proceed~na Sua Sponte. 

According to the defendants: "In this ease, this Court has 

found/ and it has been conclusively demonstrated t that Sophia is 

a Minto tribal member. Consequently, Sophia's tribal membership 

gave the Minto 'Y'ribal Court subj ect matter jurisdiction over its 

proceedings." See Memorandum in Support of Motion to Dismiss, at 

17. 

That statement indicates that the defendants misunderstand 

the concept of subject matter jurisdiction. Sophials membership 

in NVM is a relevant criterion. But it is not the only criterion. 

Wnen it reported reWA , the Senate Select Committee on Indian 

Affairs explained to the Senate that the provision that was 

enacted as section 101(d) 

Requires all states, the United States and federally 
recognized tribal governments to accord full faith 
and credit to the laws of any Indian tribe applicable 
to a proceeding undey this act and to any tribal orders 
relating to the custody of a child who is the subject 
of such a proceeding. (emphasis added) . 

S. REP. No. 95-597, at 9 (1977). 

In other words, for the "Order Terminating Parental Rights & 

Temporary Custody Order" that is the subj ect of this motion to be 
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e~titled to full faith and credit, Congress, expressing its 

ir:tent through a section of ICWA, must have conferred subject 

matter jurisdiction on HTC to conduct the "proceeding under t:.nis 

act," i.e., under leIJA, that resulted in the "order." 

But in rCWA Congress conferred no s'Jch juyisdiction.. 

Because Minto is not located within a reservation, section 

lOl{a) of reWA did not confer jurisdiction. See Starr v. G~oYge, 

supra at 55 n. 25 (The grant of exclusive jurisdiction to an 

Indian tribe under section 1911(a) of rCWA does not apply to [an 

adoption purportedly made by the Angoon Community Association] 

because the children do not reside on a reservation"). Because 

the "order" is not a product of a proceeding t.hat a Superior 

Court transferred to MTC, section 101(b) of reWA did not confer 

jurisdiction. And because }nJM has not petitioned the Secretary of 

the Interior for either section lOl(a) exclusive jurisdiction or 

section lOl(b) concurrent jurisdiction, and because, even if NVM 

had petitioned the Secretar)', the State of Alaska has not 

retroceded any of its jurisdiction, section 108 of reWA did not 

confer jurisdiction. 
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2. Tf Arauendo the t-'linto Tribal COUrt Has 
Sub-iect Matter JUrisdiction Pursuant to 
the indian Chi 1 d \rJel fare Act to Initiate 
a Child Custodv proceeding Sua Spont p , 

It Had No Tn Personam JUrisdiction Over 
P-1a-lntiff Edward Parks to Issue the 
"Order" That Is the Sub-iect of This 
Hotion. 

In Ba.ker v. Baker, Eccles & Company, 242 U.S. 394, 401 , 

37 S.Ct. 152, 155, 61 L.Ed. 386 (1917), the u.s. Supreme Court 

long ago announced the blackletter rule that 

it is now too well settled to be open to further 
dispute that the "full fait.h and credit" clause and 
the act of Congress [28 U.S.C. 1738J passed pursuant 
to it do not entitle a judgment in personam to 
extraterritorial effect if it be made to appear that 
it was rendered without jurisdiction over the person 
sought to be bound. 

Accord Conlon by Conlon v. Heckler, 719 F.2d 788, 793-94 

(5th Cir. 1983) (holding that receiving court not required to give 

full faith and credit to a paternity decree issued by a court of 

another State that had no in personam jurisdiction over the 

purported parent) . 

So if arauendo it had subject matter jurisdiction, when and 

how did MTC obtain in personam jurisdiction over plaintiff Parks 

in the proceeding in which it issued the "Order: Terminating 

Parental Rights & Temporary Custody Order" that is the subject of 

this motion? 
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Assuming the defendants' best case, which is that the Minto 

ICWA "Indian tribe II is also - by inference from John v. Baker i r 

supra at 749-50 - a "federally recognized tribe/If the U.S. 

Supreme Court has held repeatedly t.hat even inside the boundaries 

of an Indian reservation a "rederally recogrlized tribe" has 

authority to subject a nonmerr~er of the tribe to its jurisdiction 

only in rare and limited circumstances. See Ol~phant v. Suauamish 

Indian Tribe, 435 U.S. 191, 98 S.Ct. 1011, 55 L.Ed.2d (1978), 

Montana v. United States, 450 U.S. 544, 101 S.Cc. 1245, 

67 L.Ed.2d 493 (1981), Plains Commerce Bank v. Long Fami1v Land 

and Cattle Company, Tnc., __ U.S. __ , 128 S.Ct. 2709, 171 L.Ed.2d 

457 (2008) . 

But the land within and surrounding Minto is not a 

reservation. 

If it does not have a reservation, a "federally recognized 

tribe" may (or may not) have jurisdiction over its members. B1J.t 

even if arguendo NVM has authority of some sort to subject its 

members {living in Minto? in Fairbanks? in Seattle? in Miami? 

in Ist.anbul?} to MTC's "jurisdiction, fI plaintiff Parks is not, 

and has never been, a member of NVM. And, as his First Amended 

Complaint alleges, "[p]laintif£ Parks has never lived in, or been 

a resident of, Minto, Alaska. II See First Amended Complaint, pa:ra. 

no. 2, at 2. 
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So how did MTC acqtlire in personam jurisdiction over 

plaintiff Parks? The answer is that. MTC acquired no such 

jurisdiction. 

3. T£ Arauendo the HiDto Tribal Court Has 
SUblPct lV1atter Jurisdiction Pursuant to 
the Indian Child Welfare Act to Initiate 
a Child Custodv Proceeding Sua Sponte, 
and if l~.rguendo the Minto 'Tribal Court 
Somehow Acau;red in Personam Jurisdiction 
Over Plaintiff Edward Parks, the Minto 
Tyibal Court Violated Plaintiff Parks's 
Riche to Due process of Law at the "Hearing" 
at V\rTIlch It Entered the \'Order" That Is 
the Subject of This Motion. 

As noted above, John v. Bakey I involved a non-ICWA 

proceeding in which both parents submitted their child custody 

dispute to NTC voluntarily_ Because of the nature of that 

proceeding, the Alaska Supreme Court directed the Superior Court 

to conduct a comity analysis, rather than a full faith and credit 

analysis, to determine whether the Superior Court should 

recognize, and enforce, NTC's custody order. ~~en it so directed, 

the Alaska Supreme Court instructed that "state courts should 

afford no comity to proceedings in which any litigant is denied 

due process. 1/ See J o'b....l."'1 v. Baker I I SUDra at 763. 

In JOhD v. Baker TT, 30 P.3d 68, 73 (Alaska 2001), the 

Alaska Supreme Court noted ~hat NTC had made an audiotape 

recording of the evidentiary hearing that had resulted in its 

custody order, but ~ [t]he original tape recording of the tribal 
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court's evidentiary hearing could not be located, and 'other 

crucial documents and/o:c transcripts that vJould better enaD..Le the 

[Superior] Court to determine exactly what transpired' viere 

missing as well Nevertheless, tue Alaska Supreme Court 

concluded that \\[tJhe tribal courtts loss of the hearing record 

does not amount to a violation of due process" - ~ id. 74, but 

onlv if the Superior Court could recreate the record through 

other means that the Alaska Supreme Court then described. 

In this motion the defendants are requesting this court to 

give MTC' s "Order Terminating Paren':al Rights & 'I'emporary Custody 

Order fl full faith and credit t a legal standard more rigorous tha:1 

comity. See Starr v. GeoYQP, supra at 55 ("Full faith and credit 

. requires that the issuing court afford the parties due 

process and render its judgment in accordance with federal and 

state constitutional standards") (emphasis added). 

In their supporting memorandum the defendants have the 

temerity to represent to this court that "[t]he Minto Tribal 

Court's order terminating Park's (sic) parental rights did not 

deny him due process. Parks was notified of the proceedings, 

appeared at the proceedings, was actually heard at the 

proceedings, and had his attorney present at the proceedings." 

See Memorandum in Support of Hotion to Dismiss, at 17. 
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In fact, unlike NTC in the John v. Baker litigation, HTC 

refused to make a record of the hearing that resulted in its 

\\Order Terminating Parental Rights & Temporary Custody Order," it 

refused to allow plaintiff Parks to make a record of the hearing, 

and it ref".lsed to allovl plaintiff Parks I s attorney to speak 

during the hearing. (Rad he been allowed to speaK, plaintiff 

Parksis attorney would have explained to MTC why it had no 

subject matter or in personam jurisdiction to have been holding 

its hearing.) In pertinent part, the allegations in the First 

Amended Complaint I which, for the purposes of this motion, the 

court must assume are true l explain: 

On May 7, 2009 the Minto Tribal Court held another 
teleconference hearing in which plaintiff Edward Parks, 
defendant Bessie Stearman, Evelyn Parks Lundeen, 
defendant Rozella Simmonds, Mishal Gaede, the TCC social 
worker, and Cheryl Ylayo-Krista, the rCWA social worker 
for Stevens Villager participated. For the first time, 
plaintiff Parks, defendant Stearman, and Evelyn Parks 
Lundeen were represented at the hearing by an attorney. 
Prior to calling the Minto Tribal Court on the speaker 
phone, Sue Hollingsworth, the TCC Tribal Court Facilitator 
who organized the teleconference, told plaintiff Parks I 

defendant Stearman, and Evelyn Parks Lundeen that the 
Minto Tribal Court not only would not allow their attorney 
to represent them during the hearing, 
the attorney to speak to the Court at 

it would not allow 
all. Ms. HollingsVJorth 

also told plaintiff Parks that the Minto Tribal Court would 
not allow him to make an audio ~ecording of the hearing. 
A.~d when the hearing began, Lori Baker I the presiding judge 
of the Minto Tribal Court, told plaintiff Parks, defendant 
Stearman, and Evelyn Parks Lundeen that the Minto Tribal 
Court would not provide them with a copy of an audio tape 
recording of the hearing. 
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First _~ended Co~plaint, para. no. at 10-11. 

MTC's unfair bad faith behavior: should snock the conscience 

of the court. But even if it does not, it was behavioy that was a 

purposeful violation of basic tenets of due process that, for 

that reason alone, prevents this court from giving the purported 

"order" that is the subject of this motion full £ai th and credit. 

C. If the Court Determlnes That the 
Decision of the Alaska Supreme Court 
in John v. Baker I Is Relevant to 
Its Decision Reaardina This Notion, 
This Motion Prpsents an ApprODYiate 
Opportunity to Revisit John v. Baker 
I and the Circumstances That Produced 
It. 

Prior to 1993 there were no "federally recognized tribes" in 

Alaska. See John v. Baker I, supra at 749 ("Prior to 1993, no 

such recognition of Alaska villages had occurred"). However, In 

John v. Baker T, sunra at 749-50, the Alaska Supreme Court 

announced that, in its view, in 1993 "the Department of the 

Interior issued a list of federally recognized tribes that 

included . most . . Native villages in Alaska," in 1994 

Congress enacted the Federally Recognized Indian Tribe List Act 

(FRITLA), Pub. L. No. 103-454, Title I, 108 Stat. 4791 (codified 

in part at 25 U.S.C. 479a et seq.), and in 1995, acting pursuant 

to authority that FRITLA delegated, the Department of the 
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Interior republished its list of federally "recognized tribes in 

Alaska. 

since '\Native Village of Hinton is listed on the 1993 and 

1995 lists - ~ 58 Fed. Reg. 54369 (1993) and 60 Fed. Reg. 9255 

(1995), if that analysis and legal conclusion is a holding of the 

Alaska Supreme Court, the doctrine of stare decisis requires this 

court to adhere to that legal conclusion regarding IfVM's legal 

status as a '\federally recognmized tribe.1/ See Jose-oh v. State, 

26 P.3d 459, 468 (Alaska 2001). 

But the Alaska Supreme Court has noted that the doctrine or 

stare decisis 

is a principle of policy and not a mechanical formula 
of adherence to the latest decision, however recent 
and questionable. . It's force is not iwmutable, 
requiring us to blindly adhere to a statutory 
interpretation unsound at its inception and unjust in 
its consequences. 

In re G.K., 497 P.2d 914, 916-17 (Alaska 1972). ~~d more recently 

the Court announced that it will disregard a prior decision that 

was \\originally erroneous II and when "mqre good than harm would 

result from a departure from precedent." See State v. COOD, 

947 P.2d 386, 394 (Alaska 1999). 

Not only for those reasons I but because the Alaska Supreme 

Court I S pronouncement v,tas a dicturn, this court should decide for 

itself the conclusion of law the Alaska Supreme Court a~DOQDCed 
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In John v. Baker I regarding the lawfulness of Assistant 

Secretary Deer's administrative action in 1993 and regarding tbe 

intent of CongT2ss errbodied in FRITL]I._. It should do so because, 

as the U.S. Supreme Court repeatedly has observed, it is 

extremely important for disputed questions of law to be 

"presented in an adversary context," Flast v. Cohen, 392 u.s. 83, 

101, 88 S.Ct. 1942, 1953, 20 L.Ed.2d 947 (1968), in order "to 

assure that concrete adverseness which sharpens the presentation 

of issues upon which the court so largely depends for 

illumination of difficult . . questions, If Baker v. Carr, 

369 u.s. 186, 204, 82 S.Ct. 691, 703, 7 L.Ed.2d 663 (1962) 

But in John v. Baker I the Alaska Supreme Court announced 

its conclusion of law regarding Alaska Native tribal status 

without adversaria1 briefing and argument because John Baker'S 

attorney conceded at the outset the status of the Native Village 

of Northway as a "federally recognized tribe." 

In 1995 Hr. Baker, an Athabascan Indian resident of 

Northway, hired an attorney named Rita Allee to file a custody 

action on his behalf in the Alaska Superior Court in Fairbanks 

against ~~ita John, an Athabascan Indian resident of the village 

of Mentasta. See Plaintiff's Exhibit DD. Because she was income 

eligible, Ms. John was represented in that action by pndrew 

Harrington, an attorney employed by the Alaska Legal Services 
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Corporation. See Joh.."'1 v. BaKer IF suora at 742 ("p. .... :·.1drew 

Harrington and Mark Regan! Alaska Legal Services Corporation, 

Fairbanks, for Appellant"). 

Mr. Harrington Vias one of a group of Alaska-based attorneys 

who between 1990 and 1993 had conspired behind the scenes to 

lobby Assistant Secretary of the Inter~or for Indian Affairs Ada 

Deer and other Department of the Interior political appointees to 

transform the Native Village of Northway, ffin1/ and other Alaska 

Native organizations into "federally recognized tribes II by the 

ultra vires aclrninistrative action of simply publishing a list in 

the Federal Register. See Plainti ff' s R,d,ibi ts EE through JJ. 

On Ms. John's behalf, Mr. Harrington filed a motion to 

dismiss the custody action on the ground that NTC had already 

asserted its jurisdiction Over the custody dispute that was the 

subject of the action. Superior Court Judge (now United States 

Judge) Ralph Beistline denied that motion and awarded Mr. Baker 

custody of his children. 

At that point, Mr. Baker ran out of money. However, since 

like Ms. John, he was income eligible, John Franich, an attorney 

employed by the Office of Public Advocacy (OPA) , took over Mr. 

Baker's representation from Hs. Allee. 

Mr. Harrington then appealed Judge Beistline's denial of Ms. 

Job .... !}' s motion to dismiss to the Alaska Supreme Court. 
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l"'lr. Franich is a general practitioner vlho is not 

professionally conversant with the TalIT~dic intricacies of 

federal Indian law and its application (and non-application) in 

Alaska. So Mr. Franich arranged for OPA to hire an attorney who 

was con.versant wit.h federal Indian law to represent. Mr. Baker in 

Ms. John's appeal. The attorney Mr. Franich arranged for OPA to 

hire was Deborah Niedermeyer. See John v. Baker If supra at 742 

("J. John Franich, Assistant Public Advocate! Fairbanks! Brant 

McGee, Public Advocate, Anchorage, and Deborah Niedermeyer, 

.Fairbanks, for Appellee"). While Ms. Niedermeyer waS more 

knowledgeable about federal Indian law than Hr. Franich was, 

unfortunately for Mr. Baker, Ms. Niedermeyer was an acolyte of 

the group of attorneys that included Mr. Harrington.' 

Ms. Niedermeyer wrote Mr. Baker's brief and argued orally on 

Mr. Baker's behalf before the Alaska Supreme Court. In her brief, 

Ms. Niedermeyer not only did not contest Mr. Harrington's 

assertion that the Native Village of Northway was a "federally 

4Ten years before she was retained by OPA to represent 
Mr. Baker, Ms. Niedermeyer authored "The True Tnterests of a 
v.Jhi te Population": The Alaska Tndian CountY'y Dec'; s; OilS of Judae 
Matthew P. Deady, 21 Journal of International Law & Politics 195 
(1988). In that article Ms. Niedermeyer argued that United States 
v. Seve1off, 27 F. Cas. 1021 (D. Or. 1872), and other nineteenth 
century decisions which held that Congress did not intend Alaska 
to be "Indian country" were wrongly decided because District 
Judge Matthew Deady f the jurist who wrote them, was a middle-aged 
white male racist. 
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recognized tribe" that possessed gover~~e~tal a~thority to 

establish a "court" that had jurisdiction to involve itself in 

Datters relating to the custody of Mr. Baker's children, 

Ms. Niederrrteyer aff-: "('mati vely conceded the legal validity of Mr. 

Harrington's assertion. See Plaintiff's Exhibit KK, at 12 (~'the 

Native Village of Northway is a federally recognized tribe"). 

Because Ms. Niedermeyer conceded the tribal status of the 

Native Village of Northway, the Alaska Supreme Court's 

pronouncement in John v. Baker I regarding Alaska Native tribal 

status was not a product of the "concrete adverseness which 

sharpens the presentation of issues upon which the court so 

largely depends for illumination of difficult . questions." 

Baker v. Carr, supra at 204, 82 S.Ct. at 703. And because it was 

not, this court should decide the question of NVM's tribal status 

(or, more accurately, lack thereof) de llQYQ. 

2. Assistant SecretaYy Deer's Attempt in 1993 to 
by Unilateral Aaencv Action ~ransform ~VM and 
More Than Two Hundred Other Alaska Native 
OrQanizations Tnto "Federally Recoanized Tribes" 
Was Ultra Virps. 

According to John v. Baker I, supra at 749, it was Assist~~t 

Secretary Deer's act of publication in 1993 in the Federal 

Register of her list of \\Native Entities Within the State of 

Alaska Recognized and Eligible to Receive Services From the 

United States Bureau of Indian Affairs" that had the legal 
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conse~~ence of transforming the Native Village of Northway, ~VM, 

and more than two hundred other Alaska Native organizations iDto 

"federally recognized tribes. If But as the U.S. Supreme Court 

noted in Chrvsler Corporation v. BrovID, 441 U.S. 281/ 302, 

99 S.Ct. 1705, 1718, 60 L.Ed.2d 208 (1979): 

The legislative Dower of the United Staces lS vested 
in the Congress l and the exercise of quasi-legislative 
authority by goverr~ental departments and agencies must 
be rooted in a grant of such power by the Congress and 
subject to limitations which that body imposes. 

And see also accord Lyna v. Pavne, 476 U.S. 926, 937, 106 S.Ct. 

2333, 2341, 90 L.Ed.2d 921 (1986) (scope of federal agency 

authority is "no greater than that delegated. by Congress") 

So what was the statute in which Congress delegated 

Assistant Secretary Deer authority to exercise Congress's Indian 

Corrrrnerce Clause authori ty in Congress I s stead by creating more 

than two hundred "federally recognized tribes" in Alaska by 

unilateral agency action when for the previous 126 years there 

had been none? 

In her 1993 decision Assistant Secretary Deer cited two 

statutes: 25 U.S.C. 2 and 9. See 58 Fed. Reg. 54,364 (1993) 

("This notice is published in exercise of aut.hority delegated to 

the Assistant Secretary - Indian Affairs under 25 U.S.C. 2 and 9 

and 209 Dl'1 8"). 
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-v.Jhile the judiciary should afford deference t.o Assistant 

Secretary' Deer I s or any athe::: federal agency ad.rninistrator's 

interpretation of the intent of Congress embodied lD the text of 

a statute that her or his agency has been charged by Congress 

with responsibility for implementing, "an agency's int-erpretation 

of a statute lS not entitled to deference when it goes beyond the 

meaning that a statute will bear." Mel Telecorrmunications 

Corporation v. ATT, 512 U.S. 218, 229, 114 S.Ct. 2223, 2231, 129 

L.Ed.2d 182 (1994). 

That is the situation vis-a-vis Assistant Secretary Deer's 

interpretation of 25 u.s.c. 2 and 9. 

a. 25 u.s.c. 2 

Congress enacted 25 U.S.C. 2 172 vears acro and 35 vears 

before the United States purchased Alaska. See ch. 174, 

sec. 1, 4 Stat. 564 (1832). As now codified, the statute reads: 

The Commissioner of Indian Affairs shall, under the 
direction of the Secretary of the Interior, and 
agreeably to such regulations as the President may 
prescribe, have the management of all Indian affairs 
and of all matters arising out of Indian relations. 

In 1832 when Congress enacted 25 U.S.C. 2 the circumstances 

were as follows: 

In 1806 Congress c~eated the office of Superintendent of 

Indian Trade inside the War Department to manage the Indian 

trading posts, called factories, that Congress had authorized the 
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President to operate on the frontier. See 2 Stat. 402 (1806). 

In 1816 President James Madison appointed Thomas McKenney as 

superintendent. See HEEM ... ~\j J. VIOLA, THOM_..7~.S L. lVIcKENNEY: 

ARCHITECT OF AI1ERICA'S El"-RLY INDIAN POLICY 4-5 (1974). In l822 

Congress enacted a statute that ordered the factories closed. See 

3 Stat. 683 (1822). As a consequence, Superintendent McKenney no 

longer had any statutorily mandated duties. To fill the vacuum, 

in 1824 "Secretary of \'lar [John C.] Calhoun, by his own order, 

and without special authorization from Congress, created in the 

War Department what he called the Bureau of Indian l".ffairs [BIA]. 

To head the office Calhoun appointed McKenney and assigned him 

two clerks as assistants . ." FF.ANCIS PAUL PRUCHA, A.1V!ERICAN 

INDIAN POLICY IN THE FORYLATIVE YEARS: THE INDIAN TRADE AND 

INTERCOURSE ACTS 57 (1971 ed.). 

Secretary Calhoun's decision to create the BIA may have been 

a sensible policy choice. But the Secretary's action was ultra 

vires. For that reason, with Secretary Calhoun'S approval, in 

1826 Thomas McKenney drafted a bill which he submitted to 

Congress and whose enactment would create the BIA. See id. 58-59. 

In 1832 Congress enacted the McKenney bill as ch. 174, SeC. 1, 

4 Stat. 564 (1832); today, 25 U.S.C. 2. 

If Assistant Secretary Deer is to be believed, in 1832 

Congress intended its enactment of 25 U.S.C. 2 to delegate an 
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obscure subordinate employee of the vJar Department unfettered 

authority to decide on his Okm which groups of Native Americans 

would be designated as "federally recognized tribes" whose 

meIflbers henceforth would have a "goverD...l"llent-to-governrnent" 

relationship with the United States. 

That interpretation of Congress's intent stretches credulity 

past breaking. Members of Congress who voted for 25 U.S.C. 2 

would be astounded by that interpretation of their intent; since 

what they intended was that 25 U.S.C. 2 simply authorize the 

Secretary of War to hire a minor bureaucrat. 

By 1832 the Secretary of War was distributing annually more 

than $1 million in gratuities to Indians, operating fifty-four 

Indian schools, and as recently as 1830 had issued ninety-eight 

licenses to traders doing business in Indian country. As Senator 

Hugh White of Tennessee, the chairman of the Comw.ittee on Indian 

Affairs, informed his colleagues when the bill that would be 

enacted as 25 U.S.C. 2 reached the floor of the Senate, "To all 

these different branches the personal attention of the Secretary 

of War is now required. The creation, therefore, of such an 

officer [i.e., the Commissioner of Indian Affairs] as is provided 

by the bill, be deemed to be indispensably necessary. fI See 

8 Gales & Seaton's Register of Debates in Congress 988 (1832). 
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Simply put, the text and legislative history demonstrates 

that Congress did not intend 25 U.S.C. 2 to delegate Assistant 

Secretary Deer authority to, in Congress's stead, designate 

groups of Native Americans as ~'federally recognized tribes, It 

ei ther in Alaska or elseiflhere. 

b. 25 U.S.C. 9 

Congress enacted U.s.c. 9 170 years ago and 33 years 

before the United States purchased Alaska. 

sec. 17, 4 Stat. 738 (1834). As now codified, the statute reads: 

The President may prescribe such regulations as he may 
think fit for carrying into effect the various provisions 
of any act relating to Indian affairs, and for the 
settlement of the accounts of Indian affairs. 

In 1993 neither the President of the United States, the 

secretary of the Interior, nor Assistant Secretary Dee~ 

promulgated a regulation that designated the Native Village of 

Northway I NVM, and the other nNati ve entities It on ]\ssistant 

Secretary Deer's list as "federally recognized tribes," either 

for the purpose of ~'carrying into effect the various provisions 

of any act relating to Indian affairs," the purpose of "the 

settlement of the accounts of Indian affairs, f1 or for any other 

purpose. For that reason, on its face, 25 U.S.C. 9 did not 

delegate Assistant Secretary Deer authority to create ~federally 

recognized tribes" in Alaska in Congress's stead. 
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3. Conoress D1d Not Intend the Federally 
Recoon1 zed Indian '"j\,ibe T,ist Act Either 
to Rati fv Ass~, staLt Secretarv Deer's 
1993 Ultra Vires Agency Action or to 
De:eaate Assistant SecretarY Deer or Her 
Succpssors Authoritv to in Conaress's 
Stead Desianate the Native Villaae of 
Minto or P--:nv Other p,~laska Nativp 

Orqan.izat";on as a "Federallv Recoanized 
Tr-ibe." 

In John v. Baker It supra at 750, the Alaska Supreme Court 

pronounced that, even if arguendo Assistant Secretary Deer's 

attempt in 1993 to by unilateral agency action designate the 

Native Village of Northerway, NIlM, and more than t\rW hundred 

other Alaska Native organizations as I\federally recognized 

tribes II had been ul tra vi res I 1\ for those '-'Jho rnay have doubted the 

power of the Department of the Interior to recognize sovereign 

political bodies, a 1994 Act of Congress [i.e., FRITLA] appears 

to lay such doubts to rest. n But the text and legislative history 

of FRITLA indicate that Congress intended no such result. 

a. Statutory Text 

FRITLA has four sections. Section 101 (Short Title). 

Section 102 (Definitions). Section 103 (Findings). Section 104 

(Publication of List of Recognized Tribes) . 
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With respect to the Section 103 findings, two are erroneous 5 

and none nas the force of law. See 140 CONG. REC. 27,244 (1994) 

(statement of Representative Craig Thomas, a principal sponsor of 

?RITL~])._, explaining that FRITLAI S "findings are not. legally 

binding") . 

Section 104 is the only operative sectioD. But section 104 

simplY requires the Secretary of the Interior to publish annually 

in the Federal Register ~a list of all Indian tribes which the 

Secretary recognizes to be eligible for the special programs and 

services provided by the United States to Indians because of 

their status as Indians." &'ld, most importantly, the list to 

which section 104 refers is a list that the Secretary of the 

Interior is directed to publish "within 60 days of the enactment 

of this Act." Nothing in section 104 mentions, much less 

'\ratifies," the list Assistant Secretary Deer published in 1993. 

5Sec tion 103 of FRITLl'~, 25 U.S.C. 479a note, states that 
Indian tribes may be urecognized" by ~'the ac1-ninistrative 
procedures set forth in part 83 of [title 25] the Code of Federal 
Regulations" and by "a decision of a United States court." But 
the regulations are ultra vires. And the judiciary's creation of 
a "federally recognized tribe" simply by announcing sua 
SDonte that a Native American group has that legal status vlould 
violate the Doctrine of Separation of Powers. What the federal 
judiciary is empowered to do is to determine whether Congress, 
expressing its intent in a treaty or statute, or the Secretary of 
the Interior, acting lawfully pursuant to authority delegated by 
Congress, has created that legal stat~s. 
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( 

Instead, the nondiscretionary duty that section 104 of 

FRITLA imposed 'on the Secretary of the Interior was a duty to 

beginning in 1995 puolish annually a list of all Native ~ffierican 

groups that had been la\'lifu11V designated as "federally recognized 

tribes fl pYior to the publication of the 1995 l' .;.... ..l...lSL... 

The 1995 list included Nil}!. See 60 Fed. Reg. 9251-55 (1995). 

But for the reasons above-stated l neither NVM: nor any other 

Alaska Native Entity on the 1995 list had, prior to publication 

of the 1995 list, been lawfully designated as a "federally 

recognized tribe." 

b. Leaislative History 

The legislative history of FRITLA lS consistent with the 

plain meaning of the statutory text. 

During the 103d Congress (1993-1994), the House Committee on 

Natural Resources was controlled by Democrats. Representative 

George Miller was chairman of the Committee and Alaska 

Representative Don Young was the Ranking Member. Representative 

Bill Richardson was chairman of the Committee's Subcommittee on 

Native PJnerican Affairs and Representative Craig Thomas was the 

Ranking Member. Representative Young also was a member of the 

Subcorrmittee. See 1993-1994 OFFICIAL CONGRESSIONAL DIRECTORY: 

l03d CONGRESS 455-56. 
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In 1978 the Deputy Assistant Secretary of the Interior 

for Indian Affairs had promulgated regulations that granted the 

Assistant Secretary authority to create '\£ederally recognized 

tribes" by unilateral agency action. See 43 Fed. Reg. 39,361 

(1978); 25 C.F.R. 54.1 et §.gQ. (1978).' 

By 1994 the fact that the promulgation of 25 C.F.E. 54.1 et 

seo. (1978) had been ultra vires had long been quiet common 

knowledge. See \r'Jilliam W. Quinn I Jr. r Fede-ra 1 Ack.i'10wledaemp nt of 

'25 C.F.R. 54.4 (1978) stated: 

Section 54.4 Vr.~o May File. 

Any Indian group in the continental United States 
which believes it should be acknowledged as an 
Indian tribe, and can satisfy the criteria in section 
54.7, may submit a petition requesting that the 
Secretary lof the Interior) acknowledge the group1s 
existence as an Indian tribe. (emphasis added) . 

wnen 25 C.F.R. 54.4 (1978) was published as a proposed rule, the 
text of the section did not include the word "continental." See 
43 Fed. Reg. 23,745 (1978). The legal consequence of the addition 
of the word \'continental'l in the final regulation was to preclude 
W~~ and other Alaska Native organizations from petitioning to be 
designated as I'federally recognized tribes. rt Why? Because in 1978 
the Secretary of the Interior understood that in 1884 Congress 
had made a policy decision that there would be no "federally 
recognized tribes 11 in Alaska and in 1971 Congress intended its 
enactment of ANCSA to reaffirm that decision. See section 2(b) of 
ANCSA, 43 U.S.C. 1601(b) (}iNCSA to be implemented "[w]ithout 
establishing any permanent racially defined institutions, rights, 
pri vileges ( or obligations ( without creating a reservation system 
or lengthy wardship or trusteeship, and without adding to the 
categories of property and institutions enjoying special tax 
privileges or to legislation establishing special relationships 
between the United States Government and the State of Alaskan). 
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PJner'; can Tndian 'Tr'; bes;' ~~u thor'; tv { Judicial InteY'Dos,; t ion, and 25 

C.F.R. 83/ 17 f<...;,"Uerican Indian Law Review 37[ 50-52 (1992) (noting 

that "one might legitimately ask where in the statutes cited as 

authority in 25 C.P.R. 83 . are to be found any meaningful 

standards or any intelligible principle authorizing the Secretary 

of the Interior to create a quasi-sovereign political entity 

using a highly complex set of legal and et~Dohistorical c~iteria 

which he himself promulgated under color of this authorityll). 

To address that problem, on May 19, 1994, Representative 

Richardson introduced H.R. 4462, which the Committee on Natural 

Resources reported on October 3[ 1994, and whose enactment would 

have created a Commission on Indian Recognition empowered to 

designate Native American groups as \\federally recognized 

tribes. II Significantly, section 13 of H. R. 4462 required the 

Commission to publish in the Federal Register "a list of all 

Indian tribes which are recognized by the Federal Government and 

receiving services from the Bureau of Indian Affairs. II See H.R. 

REP. No. 103-782, at 12 (1994). 

Contemporaneously, on April 12, 1994 Representative Thomas 

introduced (and Representative Young co-sponsored) H.R. 4180, a 

bill whose enactment would have prohibited "Federal recognition 

or acknowledgment or an Indian tribe or Alaska Native Group [from 

being] withdrawn[ except by an Act or Congress." See 140 CONGo 
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REC. E628 (daily ed. April 12, 1994) (statement of Representative 

Thomas) . 

Representative Miller l t:he chairman of the Comrnittee 

on Na::ural Reso-crces l objected to the idea of Congress 

prohibi ting the Secretary of the Interior '~from withdrawing 

recognition for an Indian tribe." See 140 CONGo REC. 27,246 

(1994) (statement of Representative Thomas). For that reason t on 

October 3, 1994 when the Committee reported H.R. 4180, it 

reported the text of FRITLA as an amend~ent in the nature of a 

substitute for the original text. See H.R. REP. No. 103-781 

(1994). ifJhen the Committee did so, Representative YOQDg was aware 

that Alaska Native tribal status was an extremelv controversial 

subject in Alaska. 

In 1986 Alaska Senator Frank Murkowski had introduced 

S. 2065, a bill whose principle objective was to continue the 

restriction on the sale of ~~CSA corporation stock. By that date, 

the Native sovereignty movement had gained enough traction in the 

Alaska Native cOIlli~unity to put the Alaska congressional 

delegation in an increasingly politically no-win situation. 

In response to the demands of Native sovereignty advocates 

that he amend S. 2065 to acknovJledge Alaska Native tribal 
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c 

( 

status,7 Senator :!Yiurkowski announced that 

Senator Stevens, Conaressman YounG I and I have consistently 
stated that the 1991 amendments will not foster sovereiontv 
nor \jIlill they detract from any self-government powers vJhich 
Alaska Natives may now possess under existing law . I 
have stated in my opening remarks in ea~h of the ~earings 
I have held in nine co~~unities in Alaska that I will not 
suuoort any i eois1 a-t-i on which leads to the creation of a 
series of independent sovereian entities in Alaska. 
(emphasis added) . 

p..rnendrnents to the Alaska Native Claims Settl ement .?~ct and the 

Alaska National Interest Lands Conservation Act and to Establish 

a Memorial in the District of Columbia: HearinD on S. 485. et 

al.! before the Subcom..-rn. on Publ i c Lands, Reserved Water and 

Resource Conservation of the Senate Corom. on Enerav and Natural 

Resources, 99thCong. 3 (1986). 

When the 99th Congress adjourned without passing S. 2065, In 

1987 Representative Young reintroduced the bill as H.R. 278, 

"Jhich the lOath Congress enacted as Pub. L. No. 100-241, 101 

Stat. 1788 (1988) [hereinafter "1991 &"Tlendments"]. As Senator 

Murkowski had promised that it would, section 17 of the 1991 

Amendments stated: 

'See ~.g. I rro _Amend the }\laska Native Claims Settlement Act: 
Hpayinas on S. 2065 before the Subcomm. on ?ubl ic Lands, Reserved 
Water and Resource Conservation of the Senate Cormf'.. on Enprgy and 
Natuyal Rpsources f 99th Congo 557 (1986) (staternent of Charlie 
Kairaiuak, Chairman, United Tribes of Alaska) . 
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No provision of this Act (the ~~laska Native Claims 
Settlement Act ~~endments of 1987), exercise of authority 
pursuant to this Act, or change rr6de by, or pursuant to, 
this Act lD the status of land shall be construed to 
validate or invalidate or in any way affect -

(1) any assertion that a Native organization 
{including a federally recognized tribe, traditional 
Native council, or ~ative council organized pursuant 
to the Act of June 18, 1934 (48 Stat. 987), as amended) 
has or 00es not have governmental authority over lands 
!including management of, or regulation of the taking 
or, fish and wildlife) or persons within the boundaries 
of the State of Alaska . 

Seven years later the report of the COffiW.ittee on Natural 

Resources on H.R. 4180, i.e., on FRITLA, informed the U.S. House 

of Representatives that its passage of FRITLA would not delegate 

the Secretary of the Interior any new authority to establish 

"federally recognized tribes." The report states explicitly: 

"If enacted, H.R. 4180 would make llQ chancres in existing law." 

(emphasis added). H.R. REP. No. 103-781, at 6 (1994). The 

report's explanation of the Committee's understanding of the 

tribal status controversy in Alaska and its intention that FRITLA 

not affect that controversy merits the length of the quote: 

The Committee is aware that in January 1993 the 
Solicitor of the Department of the Interior issued 
an opinion which concluded that Congress has 
restricted the sovereign powers of Alaska Native 
tribes. As the BIA stated in the October 21, 1993 
Federal Register Notice of Alaska Native Entities 
Recognized and Eligible to Receive Services, "[the 
Solicitor] concluded, construing g~~eral principles 
of Federal Indian law and ~~CSA, that 'notwithstanding 
the potential that Indian country exists in Alaska 
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in certain limited cases, Cong~ess has left little or 
~o room for tribes in Alaska to exercise governmental 
authority over land or nonmembers.' 1'1-36,975 at 108. 
That portion of the opinion is subject to review, but 
has not been withdrawn or modified. fI 

The COITh'1' .. i ttee notes that the Solicitor's opinion has 
generated controversy and that there is extensive 
litigation on the subject of the precise sovereign 
powers of Alaska Native tribes. \~"'hile these issues 
deserve further review by Congress, nothing in this 
Act should be construed as enhancing, diminishing or 
changing in any way the status of Alaska Native tribes. 
It is the intent of the Committee that its previous 
position taken in the 1987 amendments to the Alaska 
Native Claims Settlement Act [i.e., the 1991 ~~endmentsJ 
be maintained and that nothing in this Act shall "confer 
on l or deny tO I any Native organization any degree of 
sovereign governmental authority over lands (including 
management or regulation of the taking of fish and 
wildlife) or persons in Alaska." P.L. 100-241, Section 
2(8) (B). The Act [i.e., FRITLAJ merely requires that 
the Secretary continue the current polley of includina 
Alaska Native entities On the list of Federally 
recoanized tribes whlch are eligible to rpceive services. 
(emphasis added) . 

8Because t.he question was not the subject of adversarial 
briefing, in John v. Baker T, supra at 750 n. 65, the Alaska 
Supreme Court stated that, in its view, the Committee on Natural 
Resources intended the cOmrrUttee report language above-quoted to 
indicate that the Committee was taking no position on the 
existence of "Indian country" in Alaska, but not" [Congress' sj 
recognition of the tribal status of Alaska Native villages." In 
fact, what the Committee instructed was that it did not intend 
FRITLA to "be construed as enhancing, diminishing or chancina in 
any way the status of Alaska Native tribes. II (emphasis added). So 
if N"VM waS not a "federally recognized tribe" prior to Congress's 
enactment of FRITLA, it did not became a "federally recognized 
tribe" as a consequence of Congress's enactment of FRITLA. 
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Later on cne day, October 3, 1994, that the Cowmittee on 

Natural Resources reported FRITLA as its amen&nent in the Da"Cure 

of a substitute for the original text of H.R. 4180, 

Representative Richardson, the chairman of the Subcornrnittee on 

Native F~erican Affairs, DQndled the texts of two other Native 

American-related bills into H.R. 4180, and then moved the U.S. 

HO"1.lse of Representatives to suspend its rules and pass the bill. 

At no time during their several minute explanation of H.R. 4180 

prior to the unrecorded voice vote did Representatives Richardson 

or Thomas suggest that FRITLA granted the Secretary of the 

Interior new authority to create "federally recognized tribes 11 In 

Alaska. Nor did they suggest that FRITLA "ratified" .1\ssistant 

secretary Deer's attempt to create that legal status by 

publishing her 1993 list of Native Entities. See 140 CONG. REC. 

27,244-46 (1994).9 

Seven years later, the U.S. House of Representatives passed 

H.R. 2538, the Native .1\merican Small Business Development Act 

(NASBDA). See 147 CONGo REC. 24,013-l7 (2001). NASBDA authorized 

grants to be made to small businesses "owned by Indian tribe 

merr.beYSr Alaska Natives, or Native Hawaiians. U AASBDA defined the 

'The Senate passed H.R. 4180 by unanimous consent on 
unrecorded voice votes, and with no debate or explanation of the 
bill's provislons. 140 CONGo REC. 28,832-33, 29,537 (1994). 
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term "Indian tribe" to mean \\federally recognized tribe." ~t['1en 

the 50use debated H.R. 2538{ Representative Young, AlasKa's 

congressman and the Ranking Member of the Co~mittee that had 

written and reported FRITLA/ explained his post-FRITL.t'\,. 

understanding of the Alaska Native tribal stat~s situation ~o his 

colleagues as follows: 

H.R. 2538 as amended does not differ in substance 
from the bill as reported by the Committee on Small 
Business. Rather, the measure under consideration 
today simply recognizes the unique Native American 
policies that Congress has implemented in the State 
of Alaska, and clarifies how the grant program the 
bill authorizes will be implemented in that State. 

In the 48 contiguous States, Congress's policy on 
Native Americans has focused on recognizing groups 
of Native Americans as \\federally recognized tribes" 
that are distinct political entities and a majority 
of whose members reside on reservations and other 
land that is owned by the United States in trust. 
However, while Congress has routinely designated 
groups of Alaska Natives as "tribes, I' it has done 
sO for the sole purpose of ensuring that Alaska 
Natives are eligible for programs and services 
that the United States provides to Native ~Jmericans 
because of their status as Native Americans. 

Congress has not recoanized any group of Alaska 
Natives as a "federallv reCOOTI-i zed tribe" that is 
a distlnct Dolitical entity. 

Instead, since 1884 Congress has required Alaska 
Natives to be, at all locations in Alaska, subject 
to the same criminal and civil state laws that non
Native Alaskans are required to observe. 

Consistent with that policy, in 1971 when it 
extinguished Alaska Native aboriginal title by 
enacting the Alaska Native Claims Settlement Act, 
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( 

Congress required Alaska Natives to organize business 
corporations under the laws of the state of Alaska 
and then directed the Secretary of t.he Interior to 
convey the corporations fee title to 44 million 
acres of Federal land. 

The arnendmentsmade to H.R. 2538 as reported by 
the Committee on Small Business simply ackno1fJledge 
that Congress' [sJ Alaska Native policy is qczice 
different from the Native American policy that 
Congress has implemented in the 48 contiguous 
states. It will also ensure that the intent of 
H.R. 2538 can be effectively met in Alaska for 
the benefit of Alaska Natives. (emphasis added). 

Id. 24,016. '0 

Conclusion 

For the reasons set forth above, the defendants' motion to 

dismiss should be denied. 

DATED: March 26, 2010 

Donald CraigMi 1 

AttorneY for Plaintiff 

"The Senate did not pass H.R. 2538 prior to adjournment of 
the 107th Congress. 
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) 
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-------------------) 
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1. Introduction 

This remand boils down to one issue: whether tribal courts must permit 

professional attorneys to have oral argument, even on completely meritless issues, 

before full faith and credit can be extended to their decisions. Parks previously 

argued to this court that tribes do not legally exist and thus cannot have courts or 

subj ect matter jurisdiction. This court ultimately denied full faith and credit to the 

tribal court on different grounds, holding that Parks was denied due process 

because his attorney was not permitted to deliver oral argument on the tribal status 

issue at the termination hearing in the tribal court. However, tribal status is not an 

open question, and after the Alaska Supreme Court's decision in State v. Native 

Village of Tanana l and the federal court's decision. in Kaltag Tribal Council v. 

Jackson, 2 it is indisputable that tribal courts have subject matter jurisdiction to 

adjudicate child termination proceedings such as the case at hand. Because these 

issues are no longer up for debate, it does not matter whether Parks's counsel was 

permitted to orally address the Minto Tribal Court as the arguments he sought to 

make would surely have failed in Minto as they have failed in every court in 

which they have been raised. In this respect, any due process violation alleged to 

1 State v. Native Village of Tanana, _ P.3d_, Opinion No. 6542 (Alaska, 
March 4,2011). 

2 Kaltag Tribal Council v. Jackson, Case No. 3:06-CV-211 TMB, Order (D. 
Alaska Feb. 22, 2001), aff'd, 344 Fed.Appx. 324 (9th Cir. 2009), cert. denied, l31 
S.Ct. 66 (2010). 

1 
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have occurred was hannless because it would not have affected the outcome of the 

case. 

More broadly, there is no due process right to have one's attorney deliver 

oral argument. To suggest otherwise is to come dangerously close to holding that 

tribes must conform to Western views on due process in order to be considered 

legitimate. This is a minefield heavily laden with notions of cultural paternalism, 

and as a result, courts have ventured into this area only very rarely and only when 

it is plain from the record that a party was denied notice or opportunity to be 

heard. No court-federal or state-has held that a tribal court order cannot be 

afforded full faith and credit because the tribal court did not permit oral argument 

by either party. Similarly, no court has held that it is a violation of due process for 

a tribal court to deny oral argument by professional attorneys. Should this court 

issue such a ruling, it will be the first to do so. 

As the party challenging the validity of the foreign judgment, Parks bears 

the burden of proving that the Minto Tribal Court's order is not entitled to full 

faith and credit. In John v. Baker II, the Alaska Supreme Court explained the 

rationale for this rule: 

In John v. Baker I, we noted that "as a general rule our courts should 
respect tribal court decisions under the comity doctrine." Following 
this policy, it should be presumed that tribal courts' decisions are 
sound and deserving of comity unless the challenging party can 
show otherwise. Such presumption against judicial error is cornmon 
between cooperating courts of competent jurisdiction - in cases 
arising under the Parental Kidnapping Prevention Act and the 
Uniform Child Custody Jurisdiction Act, courts have placed the 
burden of proof upon the party challenging the another state's 

2 
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judgment. And in considering challenges to tribal judgments, state 
courts have upheld "the general rule ... that the burden of proof falls 
upon the one attacking the validity of a foreign judgment." We 
agree that a party challenging the extension of comity to a tribal 
judgment bears the burden of proof3 

This rule, applied here in the comity context, applies with even greater force in the 

context of full faith and credit. Parks cannot bear this heavy burden. 

2. Was Parks given an opportunity to present oral or written 
jurisdictional arguments on his own behalf to the Minto Tribal Court? 
Was Parks's attorney permitted by the Miuto Tribal Court to submit 
written jurisdictional arguments to the Minto Tribal Court? Was 
Parks given an opportunity to have his attorney speak for him at any 
stages ofthe child protection proceedings?4 

Parks was provided ample opportunity to present both oral and written 

jurisdictional arguments on his own behalf in the Minto Tribal Court. Parks had 

notice of, and actively participated in, every single hearing except the very first 

emergency hearing on June 2, 2008.5 Parks initiated the action at issue in the 

tribal court, and in his own complaint before this court Parks describes how he 

3 30 P.3d 68, 72 (Alaska 2001) (internal citations omitted and emphasis added). 

4 It is unclear why the Alaska Supreme Court did not include in its remand a 
question regarding exclusive jurisdiction as S.P. was declared a ward of the tribal 
court on June 2, 2008 and she remains one today. [Ex. F - CONFIDENTIAL] 
The Court long ago held that absent a waiver of jurisdiction, a tribal court retains 
exclusive jurisdiction over a child who is a ward of the court. See In re J.M., 718 
P.2d 150, 156 (Alaska 1986). Nonetheless, Defendants preserve this issue for 
appeal. 

5 Section l5(A) of the Minto Judicial Code provides that all parties to an action 
must receive notice either in-in person or by mail. However, "[i]n the case of 
emergency hearings notice shall be given only to those parties reasonably able to 
receive it." [Ex. A] This is reiterated in Section 3, "Rights of Parties" and Section 
11, "Emergency Hearings." 

3 
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repeatedly told the tribal court "they had no legal authority to involve themselves 

in matters relating to custody of S.P." [Ex. J - CONFIDENTIAL]; Parks 

Complaint at 5-6 (September 17, 2009) ("Complaint"). Parks states that he made 

this same argument at the December 8, 2008 hearing and that his attorney raised 

the same argument in writing to the Minto Tribal Court on April 16, 2009. 

Complaint at 6-10. Parks, through his attorney, even sent the Simmonds a letter 

stating again that the Minto Tribal Court had "no legal jurisdiction of any kind to 

invent its own child custody proceedings. And it particularly has no jurisdiction of 

any kind to involve itself in matters relating to the custody of' S.P. Complaint at 

8-10. 

Moreover, the Minto Tribal Court orally notifies and sends written notices 

of hearings specifically informing parties that they can submit "papers or 

evidence" to the court in advance of the argument: "Any paperwork or evidence 

you wish the court to consider in the hearing may be sent to the following address 

.... " [Ex. B] Lori Baker, Chief of the Minto Tribe and current tribal court clerk, 

also confirms that because the Tribe's own ordinances allow for oral notice, she 

routinely informs parties of their opportunity to submit written information of 

evidence to the court: 

When I [give notice of a hearing], I tell the parties that they can 
bring their attorneys to the court, that they can bring papers or 
evidence or send them in advance, that the attorneys can talk to their 
clients in the court, but that the Court itself may not allow the 
attorneys to speak to the court. 

4 
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Baker Decl. ~ 8. She specifically recalls providing this notice to Parks. Baker 

Decl. ~ 9. Neither Parks nor his attorney availed themselves of this right to submit 

anything in writing with the exception of the two memoranda described below. 

Complaint at 8-10. 

Not only did Parks raise jurisdictional arguments in the hearings, but also 

his attorney, Counsel Donald Mitchell, raised them in writing.6 He submitted a 

memorandum to the Minto Tribal Court, addressed to clerk Lori Baker, laying out 

his jurisdictional arguments on behalf of Parks: 

As you know, it is my long-held view that neither the Athabascan 
residents of the Native Village of Minto nor the Alaska Native 
residents of any other community that Congress has deSignated as a 
"Native village" for the purposes of the Alaska Native Claims 
Settlement Act are members of a 'federally recognized tribe" that 
possesses governmental authority of any kind, including jurisdiction 
to involve itself in child custody matters. . . . However, while I 
believe it is past time for the U.S. District Court to decide the tribal 
status issue, Edward Parks's interest in this matter is more parochial. 
He simply wants to be reunited with his daughter. ... But please be 
advised that if [Tanana Chiefs Conference (TCC)] does not arrange 
for Mr. Parks to be reunited with his daughter I will file a civil action 
in the U.S. District Court against the Native Village of Minto, TCC, 
Jeffrey and Rozella Simmonds and-if it turns out that it 
participated with TCC in placing Sophia Christobel Parks in the 
clutches of the Tribal Court for the Native Village of Minto-the 
Office of Children's Services. That action will declaratory and 
injunctive relief and money damages and it will decide once and for 

6 Defendants recognize that generally parties do not refer to attorneys by name in 
briefmg. However, Defendants do so in this brief because (1) Parks, through 
Counsel Mitchell, communicated a number of times to the Minto Tribal Court, and 
(2) Parks's argument that tribes do not lawfully exist in Alaska and therefore have 
no jurisdiction to adjudicate child welfare proceedings are unique to Counsel 
Mitchell, who has raised them in a variety of cases over the course of the past 
decade. See, infra, discussion at 37 and note 70. 
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all whether, in Alaska, Tribal Courts are the ersatz institutions I and 
many others believe them to be. 

[Ex. C] (emphasis added). This was the second such memorandum written by 

Counsel Mitchell on behalf of Parks. Complaint at 9-10. It could not be more 

clear that, given the notice provided by the Minto Tribal Court and given the fact 

that Counsel Mitchell did in fact submit memoranda, Parks and Counsel Mitchell 

not only had the opportunity to submit arguments in writing to the Minto Tribal 

Court, but they knew that and took some advantage of it. If Parks wished to 

submit more detailed written arguments, he had the opportunity and should have 

done so. His and his counsel's failure cannot be attributed to the Minto Tribal 

Court since there is no written or oral statement in the record indicating that 

written arguments may not be submitted-in fact quite the opposite-and even 

Parks has not claimed he or his attorney was prevented from submitting written 

arguments. 

With respect to whether Parks's attorney was allowed to speak for him at 

any stages of the proceeding, it is very important to note that Parks did not have an 

attorney until the very last proceeding, the termination hearing. Paragraph 11 of 

the Complaint indicates that Counsel Mitchell first appeared in this case when he 

notified the Minto Tribal Court and TCC of his representation on April 16, 2009-

just three weeks before the termination hearing on May 7, 2009. Complaint at 8-

10. By this time, the case had been going on for more than one year. Because it is 

a longstanding Minto tribal tradition and policy that attorneys may not speak 

6 
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directly to the judges, and because Section 9(C)(6) of the Minto Code provides 

that "persons in court may only speak at the direction of the Presiding Judge," 

Ex. D, Counsel Mitchell was not permitted to speak to the court on that day. But 

Counsel Mitchell was allowed to speak to his client and advise him before, after, 

and throughout the hearing. As Defendants will describe, this is not unusual 

procedure in tribal courts. Whereas, in state courts, attorneys are often seen 

conferring with their clients at the table then the attorney rises to speak, in tribal 

courts it is often the other way around: 

I have seen State court hearings and I know that lawyers generally 
speak to the court. If the lawyer needs to talk to the client, they 
pause, go talk to the client quietly and then go back to the podium to 
give the answer to the court. In tribal court, it is the opposite. The 
clients or parties speak and sometimes stop to go talk to their lawyer 
before answering a question. Sometimes the parties will step outside 
of the hearing room to talk to their lawyer. 

Gaede Decl. -,r 9. The reason for this practice and its cultural and practical 

importance to tribal decisionmaking is more fully explained in the response to 

Question 2 below. 

3. If Parks was not allowed to be represented by an attorney in the Minto 
Tribal Court, was this a violation of due process? Must the Minto 
Tribal Court allow a party to be represented by an attorney at all or 
some stages of a child protection proceeding involving termination of 
parental rights in order to afford minimal due process? What 
rationale, if any, has the Minto Tribal Court expressed for limiting a 
party's ability to be represented by an attorney in such proceedings? 

a. Under Alaska law, Parks's failure to seek tribal appellate review 
seriously undermines his claim that the Minto Tribal Court 
denied him due process. 

7 
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Before engaging in an analysis of the due process issue, it is important to 

note that Parks compromised his claim that his due process rights were violated by 

failing to exhaust tribal remedies. It is undisputed that the Minto Tribal Court, like 

many other tribal courts in the TCC region, has an appeals process and that Parks 

and his counsel received notice of this right as well as instructions on how to file 

an appeal. [Ex. E] Parks failed to take advantage of this opportunity and therefore 

the appellate court had no opportunity to evaluate his claims. The Alaska 

Supreme Court has held that when a party fails to seek appellate review, it 

undercuts any due process claims: 

Mr. Baker has presented no evidence to suggest that appeal within 
Northway would not have sufficiently remedied the loss of the 
hearing record. In a situation such as this, a litigant's failure to 
exhaust tribal remedies is a significant factor to be considered when 
that litigant challenges comity. While we do not adopt a strict 
exhaustion requirement for tribal adjudication of child custody cases, 
because such a requirement might in some cases disserve the best 
interests of the child, we note that a party's failure to seek tribal 
appellate review may seriously undermine any claims that the tribal 
court denied him due process. 7 

There is evidence that Parks and his counsel were reminded of the policy that 

attorneys may not have oral argument at the outset of the termination proceedings, 

but there is no corresponding evidence that Parks objected to this in the Minto 

Tribal Court as a violation of his due process rights. [Ex. F - CONFIDENTIAL, 

7 John v. Baker 11,30 P.3d at 74 n.3l (emphasis added) (also holding in part that a 
tribal court's loss of the court record was not a due process violation). 
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minutes of May 9, 2009 hearing]8 Considering that he also did not avail himself 

of his right to an appeal, Parks did not allow the Minto Tribal Court any 

opportunity to explain its longstanding rule or to reconsider it in light of his due 

process arguments. This, incidentally, is why the Minto Tribal Court's rationale 

has not appeared in the record before today: it was not raised. The fust time this 

claim was raised was in this state court proceeding. Surely a litigant may not undo 

a tribal court proceeding by raising an entirely new argument never raised or 

appealed in the tribal system. This critical fact must be taken into account when 

evaluating Parks's eleventh hour due process claims. 

b. Parks and the Simmonds were both represented by attorneys 
and they received equal treatment by the Minto Tribal Court. 

Perhaps more important is the fact that---despite the call of the question-

Parks was not prevented from being represented by an attorney in the Minto Tribal 

Court. Parks apparently did not retain an attorney until less than a month before 

the termination hearing, by which time the proceedings had been going on for 

almost a year.9 His attorney could and presumably did advise him in all respects 

including, as noted, authoring and submitting various documents on his behalf; the 

only restriction was that Counsel Mitchell was not permitted oral argument at the 

termination proceeding. The Simmonds were also prevented from having 

attorneys speak on their behalf at the proceeding. In fact attorneys for all parties 

8 Defendants' Exhibit F is a compilation of the Minto Tribal Court orders in this 
case, each followed by minutes of that hearing. 

9 See, supra, discussion at 6. 
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were present at the termination hearing and permitted to advise their clients 

throughout the hearing. Gaede Dec!. ~ 10, Baker Dec!. ~ 8. This is the traditional 

practice of Minto Tribal Court as well as other courts in the TCC region. 

Oral argument is not synonymous with representation. Almost every 

attorney has prepared witnesses, or even more squarely on point, prepared 

testimony for their client to deliver before federal or state agencies. For example, 

the undersigned counsel has drafted testimony for clients to deliver to the Federal 

Subsistence Board, the Alaska Department of Fish and Game, and The Alaska 

Redistricting Board, among others; all of these clients were "represented" even 

though the undersigned counsel was not the actual speaker. The court must 

therefore be very careful not to assmne Parks was not allowed to be represented 

simply because his attorney could not speak directly to the judges. Accordingly, 

this court does not need to consider whether it is a due process violation not to 

allow a party to be represented by an attorney because those are not the facts of 

this case. 

c. Parks's due process rights were not violated because there is no 
right to have an attorney present oral argument either in Alaska 
law or tribal law. 

Getting to the heart of the matter, the Minto Tribal Court did not did not 

violate Parks' due process rights because there is no right to have an attorney 

present oral argmnent, either in tribal law or in state law. 10 Parks was given 

10 See Hayes v. Alaska USA Fed. Credit Union, 767 P.2d 1158, 1163 (Alaska 
1989) (discussing a line of cases in which the Alaska Supreme Court has 

10 
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numerous opportunities to participate in the hearings himself (which he did), 

question witnesses (which he did), bring witnesses and evidence of his own 

(which he did), present any briefs or other papers to the court (his attorney sent 

two memoranda to the court), and even to appeal the decision (which he did not 

do). Parks clearly received all the due process to which he was entitled and then 

some. 

Due process generally includes providing notice and opportunity to be 

heard. ll However, as Defendants will describe below, due process does not mean 

the same thing in tribal courts that it does in state or federal courts. This is very 

well-traveled ground as this debate began more than fifty years ago. What has 

emerged is a general rule that familiar constitutional provisions cannot simply be 

imposed on tribal courts, but that any such claims must be evaluated in light of a 

tribe's own culture and traditional laws. As a result, federal and state courts often 

defer to tribal courts unless it is clear that a party did not receive notice or was not 

allowed to be heard. Moreover, Congress has enacted specific legislation meant 

to exempt tribal courts from having to comply with all constitutional guarantees, 

and tribes remain the only entities in the United States exempt from entire sections 

recognized that "oral argument is not required by due process"); see also 
McCracken v. Davis, 560 P.2d 771, 774-45 (Alaska 1977) (holding that even 
where there is a court rule that seemingly requires oral argument, the error is 
hann1ess unless the aggrieved party is able to show "substantial prejudice"). 

II See, infra, discussion at 23. 

11 
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of the Constitution. Tribal courts are different so they are treated differently under 

law. In order to understand why, some background and history is necessary. 

i. The Indian Civil Rights Act and Santa Clara Pueblo v. 
Martinez illustrate Congress' intent that the processes 
provided by tribal courts be evaluated on their own 
merits, and not compared to state or federal courts. 

In 1959, the Tenth Circuit Court of Appeals and the United States Supreme 

Court issued two decisions making it clear that tribes were largely unregulated by 

the United States Constitution. 12 This coincided with the burgeoning civil rights 

movement, so in 1961 Senator Sam Ervin of North Carolina initiated a series of 

hearings about civil rights in Indian Country that eventually resulted in the passage 

of the Indian Civil Rights Act of 1968 (ICRA).13 The early drafts of the Act 

would have made tribes subject to all the same constraints as the federal 

12 Native American Church v. Navajo Tribal Council, 272 F.2d 131, 134-35 (lOth 
Cir. 1959) (holding that with respect to the freedom of religion, the U.S. 
Constitution does not apply to tribes), and Williams v. Lee, 358 U.S. 217, 223 
(1959) (holding that a state court could not compel payment by Indians for goods 
purchased on the reservation, but that such a case had to go to tribal court instead). 
These holding were not new, but based upon the rule set forth in Talton v. Mayes, 
163 U.S. 376, 384-85 (1896) that tribes were independent sovereigns free of 
constitutional constraints. 

I3 The outcry about what due process was being offered by Tribes rose again in 
the 1980s and the Reagan-Bush Civil Rights Commission held five hearings 
across the country specifically to discuss civil rights on reservations. In 1991, the 
Commission issued its Final Report recommending no changes in federal law and 
rejecting proposals to bring the tribal judiciary to under the control of the federal 
courts. Tribal Courts Act of 1991 and Report to the Us. Commission on Civil 
Rights Entitled "Indian Civil Rights Act": Before the S. Select Comm. on Indian 
Affairs, !02d Congo 55 (1991). The current ICRA is codified at 25 U.S.C. § 1302. 

12 
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government in the U.S. Constitution.14 However the Senate Connnittee soon 

realized that simply imposing all Constitutional requirements on tribal 

governments was not only impractical, but also that to do so would destroy the 

cultural traditions on which their different legal systems were based. 15 Tribal 

officials and judges explained that the U.S. Constitution could not be imposed 

whole doth onto tribes because it would destroy their own goveruing systems. 

Perhaps the Pueblo tribes explained it best: 

Our whole value structure is based on the concept of harmony 
between the individual, his fellows, and his social institutions. For 
this reason, we simply do not share your society's regard for the 
competitive individualist. In your society, an aggressive campaigner 
is congratulated or his drive and political ability. In Pueblo society, 
such behavior would be looked down upon and distrusted by his 
neighbors ... The mutual trust between governors and governed, so 
much a part of our social life, would be destroyed.16 

This reasoning appeared again when courts were called upon to interpret the ICRA 

and again when tribal courts themselves interpreted due process. 

A significant part of the ICRA hearings covered whether due process, in the 

Western sense, was being provided in tribal courts. In extensive testimony, it 

14 This early version was S. 961, 89th Cong., 1st Sess. (1965) 

15 See Constitutional Rights of the American Indian, Summary Report of Hearings 
and Investigations by the Subcomm. on Constitutional Rights of the S. Comm. on 
the Judiciary, 89th Congo 9 (1966) ("Sunnnary Report"). 

16 Hearings on S. 211 Before the Subcomm. on Constitutional Rights of the S. 
Committee on the Judiciary, 9lst Congo (1969); see also Rights of Members of 
Indian Tribes: Hearing on HR. 15419 Before the Subcomm. on Indian Affairs of 
the H Comm. on Interior and Insular Affairs, 90th Congo 37 (1968) (statement of 
Domingo Montoya); 39 (Resolution of All Indian Pueblo Council). 

13 
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became clear that attorneys did not feature in tribal courts, either in criminal or 

civil cases: 

The testimony at the hearings made it clear that few, if any, tribal 
courts allowed professional attorneys to appear before them. Courts 
of Indian offenses had been prevented by federal regulation from 
hearing professional counsel until the Secretary of the Interior 
revoked the regulation on May 16, 1961. Generally, representation 
by another member of the tribe was permitted .... Consequently, a 
de facto prohibition of professionals prevailed. I7 

Because of this widespread practice as well as cultural and financial 

complications, Congress ultimately decided· to exempt tribal courts from being 

required to provide counsel to indigent criminal defendants. 18 

Based on a wealth of information gathered over seven years, Congress 

chose to balance individual and tribal interests and exempt tribes from having to 

comply with the following Constitutional rights: 

• the Establishment Clause (the First Amendment); 

• right to bear arms (the Second Amendment); 

• right to refuse to quarter soldiers (the Third Amendment); 

• the right to a grand jury indictment (the Fifth Amendment); 

• the right to appointed counsel in criminal cases (the Sixth 
Amendment); 

• the right to a jury panel in all criminal prosecutions and civil cases 
over $20 (the Seventh Amendment); 

17 Donald L. Burnett, Jr., An Historical Analysis of the 1968 'Indian Civil Rights' 
Act, 9 HARV. J. ON LEGIS. 557, 579 (1971-1972) (internal citations omitted). 

18 25 U.S.C. § 1302(a)(6) (July 29,2010). 

14 
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• prohibition of involuntary servitude (the Thirteenth Amendment); 

•. equal protection vis-a-vis non-tribal members (the Fifteenth 
Amendment). 19 

In other words, tribes can rule by theocracy, sentence civil and criminal offenders 

to involuntary servitude, and do not have to provide counsel to indigent criminal 

defendants or even offer trial by jury in all cases. It is abundantly clear that 

Congress has made an explicit decision not to mandate that tribes function in the 

same way as state and federal courts. In fact, Congress has gone out of its way to 

accommodate the distinct cultural traditions of tribes. 

The Indian Civil Rights Act was meant to effect a balancing between the 

rights of the individual and the rights of the tribe. As noted by the United States 

Commission on Civil Rights in 1972, "In enforcing [the ICRA], the courts will 

have the serious responsibility of drawing a balance between respect for individual 

rights and respect for Indian custom and tradition. ,,20 For the fIrst ten years after 

the passage of the ICRA, a party who felt their rights had been violated in a tribal 

court appealed to a federal district court.21 Although the ICRA itself did not create 

19 For a detailed discussion of which rights were omitted and why, see Burnett, 
supra note 17 at 590-91; see also Summary Report supra note 15 at 25 and the 
current version of the ICRA at 25 U.S.C. § 1302(a)(6) (July 29,2010). 

20 UNITED STATES COMMISSION ON CIVIL RIGHTS, AMERICAN INDIAN CIVIL 

RIGHTS HANDBOOK 11 (1972). 

21 See, e.g. Crowe v. Eastern Band a/Cherokee Indians, 506 F.2d 1231 (4th Cir. 
1974); White Eagle v. One Feather, 478 F.2d 1311 (8th Cir. 1973). 
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right of appeal out of the tribal system and into the federal one, federal courts felt 

that they nonetheless had federal question jurisdiction under 28 U.S.C. § 1331 and 

28 U.S.C. § 1343(a)(4).22 During this time, federal courts struggled to balance 

individual rights against tribal practices.23 Finally, in 1978, ten years after the 

passage of the ICRA, the Supreme Court made it very clear that ICRA claims-

even where they involved what might be considered clear discrimination under the 

U.S. Constitution-could only be litigated in tribal court. 

Santa Clara Pueblo v. Martinez involved a tribal ordinance that allowed 

men who married non-tribal members to enroll their children in the tribe, but 

forbade women who married non-members from doing SO.24 The reason for this is 

that Santa Clara Pueblo is patrilineal and lineage is passed down the father's line.25 

Because she married outside the tribe, member Julia Martinez could not enroll her 

children and as a result they would not be able to vote, run for office, live on the 

reservation, or even inherit her property.26 Martinez sued the Tribe in federal 

22 For a discussion of federal court litigation prior to the United States Supreme 
Court's decision in Santa Clara Pueblo v. Martinez, see Kevin Gover & Robert 
Laurence, Avoiding Santa Clara Pueblo v. Martinez: The Litigation in Federal 
Court of Civil Actions Under the Indian Civil Rights Act, 8 HAMLINE L. REv. 497 
(1985). 

23 S 'd ee! . 

24 436 U.S. 49, 51 (1978). 

25 Id. at 53-54. 

26 !d. at 52-53. 
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court for "ancestral" and gender discrimination. The District Court balanced the 

rights of the tribe against Martinez's individual civil rights and found for the tribe, 

holding that because the ordinance was the modem embodiment of a tribal custom 

it was entitled to deference.27 The Tenth Circuit reversed and the Supreme Court 

granted certiorari.28 In a 7-1 opinion,29 the Supreme Court reversed the Tenth 

Circuit and held that the ICRA did not provide a federal cause of action other than 

habeas relief: "Congress' failure to provide remedies other than habeas corpus was 

a deliberate one.,,30 Moreover, the Court reasoned that this choice was intended to 

protect tribal self-determination: 

Two distinct and competing purposes are manifest in the provisions 
of the ICRA: In addition to its objective of strengthening the position 
of individual tribal members vis-it-vis the tribe, Congress also 
intended to promote the well-established federal "policy of 
furthering Indian self-govermnent. This commitment to the goal of 
tribal self-determination is demonstrated by the provisions of Title I 
itself.3

! 

The Supreme Court concluded that Congress "modified the safeguards of the Bill 

of Rights to fit the unique political, cultural, and economic needs of tribal 

27 Martinez v. Santa Clara Pueblo, 402 F.Supp. 5 (D. N.M. 1975). 

28 Martinez v. Santa Clara Pueblo, 540 F.2d 1039 (lOth Cir. 1976). 

29 Justice Blackmun took no part in the consideration or decision in the Martinez 
case. 

30 436 U.S. at 61. 

3! fd. at 62 (internal citations omitted). 
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governments.,,32 In one fell swoop, courts could no longer entertain all civil rights 

claims against tribes. Parties had only two choices: bring a habeas corpus petition 

in federal court or litigate the claim in tribal COurt.33 

Given this background, it is not surprising that there are very few federal or 

state cases holding that a tribe has violated a party's right to due process. Such 

claims are usually heard in tribal courts now (although not here because, as noted, 

Parks did not raise his due process claim before the Minto Tribal Court), and both 

federal and state courts have deferred to this general rule. Although the ICRA is 

not directly at issue in this case, it nonetheless provides very compelling evidence 

that both Congress and the United States Supreme Court intend that the processes 

provided by tribal courts be evaluated on their own merits, and not compared to 

state or federal courts. 

ii. Alaska law recognizes both the unique features of tribal 
courts and that tribal courts are not required to use due 
process procedures identical to those of Alaska courts. 

As the history of the ICRA and the cases interpreting it have shown, 

Congress made a conscious decision to treat tribal courts differently because of the 

direct conflict created between individual rights and tribal self-determination. As 

this section shows, this concept is not limited to ICRA cases, but has been 

expanded to apply to all manner of challenges to tribal court actions. Whether in 

the context of comity or full faith and credit, Alaska courts and tribal courts agree, 

32 ld. at 62-63. 

33 ld. at 61,69-70. 
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as did Congress and the United States Supreme Court before them, that tribes do 

not have to provide due process that mirrors that of Western courts. 

In one of the several iterations of the John v. Baker case, the Alaska 

Supreme Court was confronted with whether the Northway Tribal Court had 

committed a due process violation when it lost the entire record of its proceedings. 

The Alaska Supreme Court, echoing Congress during the ICRA hearings of 1961-

1968, was careful to point out that the analysis must take into consideration the 

cultural differences that inform tribal court procedures: 

In deciding whether tribal court proceedings complied with due 
process, courts should consider whether the parties received notice 
of the proceedings and whether they were granted a full and fair 
opportnnity to be heard before an impartial tribunal that conducted 
the proceedings in a regular fashion. . . . But this due process 
analysis in no way requires tribes to use procedures identical to 
ours in their courts. The comity analysis is not an invitation for our 
courts to deny recognition to tribal judgments based on paternalistic 
notions of proper procedure. Instead, in deciding whether a party 
was denied due process, superior courts should strive to respect the 
cultural differences that influence tribal jurisprudence, as well as to 
recogrnze the practical limits experienced by smaller court 
systems.34 

As described below, tribal courts have taken a similar approach. 

Although the phrase "due process" might be new to tribal courts, the 

concept of due process is not. Often referred to as "fairness," it appears in 

34 John v. Baker II, 30 P.3d 68,74-75 (Alaska 2001) (citations omitted and 
emphasis added). 
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countless tribal court codes and opinions.35 It does not have the exact same 

meaning as in Western courts, however, and tribal courts recite a familiar refrain: 

"parties to this action should be cautious in evaluating due process in Anglo 

terms.,,36 As the Alaska Supreme Court did in John v. Baker II, tribal courts also 

frequently begin with an analysis of the cultural differences that might inform 

what process was provided: 

The legislative history of the ICRA clearly indicates that Congress 
did not intend to impose full constitutional guarantees under the Bill 
of Rights on litigants coming before the tribal court or to restrict the 
tribes beyond what was necessary to give the Act the effect Congress 
intended. Among the goals intended by Congress in enacting the 
ICRA were affording constitutional protections to litigants on one 
hand, and supporting tribal self-government and autonomy on the 
other. We therefore apply due process principles under the ICRA 
with flexibility and in a manner contextually adapted by the Colville 
Confederated Tribes. 37 

35 See, e.g., Hall v. Tribal Business Council, 23 Indian L. Rep. 6039, 6042 (Ft. 
Berthold Dist. Ct. 1996) (holding that applicants for grazing leases have a right to 
be treated "with dignity and appropriate fairness" based on tribal traditions). For 
the court's convenience all tribal court opinions cited herein are attached as 
Exhibit G." 

36 Colville Confederated Tribes v. Wiley, 23 Indian L. Rep. 6223 (Colville Tribal 
Ct. 1996). [Ex. G] 

37 Colville Confederated Tribes v. St. Peter, 20 Indian L. Rep. 6108 (Colv. Ct. 
App. 1993) (citations omitted and emphasis added). See also Election Board v. 
Snake, 1 Okla. Tribal Ct. Rptr. 209, 230-31 (Ponca Ct. Indian App. 1988) ("When 
entering the arena of due process in the context of an Indian tribe, courts should 
not simply rely upon ideas of due process rooted in the anglo-American legal 
system and then attempt to apply these concepts to tribal governments ... we must 
look to the tribal law of the Poncas."). [Ex. G] 
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In Colville Confederated Tribes v. St. Peter, the Colville Court further explained 

that even where it applied a specific Western precedent or rule, it did not intend 

for all such rules to apply: 

Even if the court should follow the Federal Rules of Evidence or the 
business council should adopt specific court rules which parallel the 
federal criminal rules, this does not mean that the tribal culture, 
tradition and autonomy have been abandoned. Nor does it mean that 
the tribal court has taken on such an Anglo-Saxon character that the 
Bill of Rights should be applied.38 

The reason for the distinction is of course the fact that Western and Native 

legal traditions have different roots: 

When analyzing due process claims it is important to note that the 
Indian nations have formulated their own notions of due process and 
equal protection in compliance with both aboriginal and modem 
tribal law. Indian tribes, whose legal traditions are rooted in more 
informal traditions and customs, are markedly different from English 
common law countries, upon which the United States' notions of due 
process are founded. 39 

Tribal courts are what is sometimes called "relational" because the tribal 

community consists of families that are related either by blood or clan ties and 

those ties are what discourage members from injuring one another and ensure that 

decisions are binding; thus, there was no concept of the Western social contract 

theory that one needs the government to protect your rights against another.40 

38 20 Indian L. Rep. at 6115. [Ex. G] 

39 Snake, 1 Okla. Tribal Ct. Rptr. at 230. [Ex. G] 

40 Stepetin III v. Nisqually Indian Community, 20 Indian L. Rptr. 6049, 6052-53 
(Nisqually Ct. App. 1993) (ChiefJustice Irvin, concurring and dissenting in part) 
(explaining what is meant by "relational") [Ex. G]; see also VINE DELORIA & 
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Make no mistake, the Minto Tribal Court's own procedures described below are a 

direct descendent of this concept. 

Because of the differences between Western and Native legal traditions, 

some tribal courts have gone to great pains to explain their often unique 

conceptions of due process. For example, in Begay v. Navajo Nation, the Navajo 

Supreme Court provided a rare window into Navajo-specific notions of due 

process: 

The concept of due process was not brought to the Navajo Nation by 
the Indian Civil Rights Act or the Navajo Bill of Rights. The Navajo 
people have an established custom of notifying all involved parties 
in a controversy and allowing them, and even other interested 
parties, an opportunity to present and defend their positions. This 
custom is still followed by the Navajo people in the resolution of 
disputes. 

When conflicts arise, involved parties will go to an elder statesman, 
a medicine man, or a well-respected member of the community for 
advice on the problem and to ask that person with the one they see as 
the cause of the conflict. The advisor will warn the accused of the 
action being contemplated and give notice of the upcoming group 
gathering. At the gathering, all parties directly or indirectly involved 
will be allowed to speak, after which a collective decision will be 
made. This is Navajo customary due process and it is carried out 
with fairness and respect. The heart of Navajo due process, thus, is 
notice and opportunity to present and defend a position.41 

CLIFFORD M. LYTLE, THE NATIONS WITHIN: THE PAST AND FUTURE OF 
AMERICAN INDIAN SOVEREIGNTY 200 (1984) (discussing the social contract 
theory as it relates to communitarian societies like tribes). 

41 15 Ind. L. Rep. 6032 (Navajo 1988) (holding that the appellant had been denied 
due process by granting a motion for forfeiture of a car without notice). [Ex. G] 
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Although framed in culturally specific tenus, this is what due process in a tribe 

can look like. In any inquiry-whether it be under the ICRA, full faith and credit, 

or comity analysis-the first step of the reviewing court must be to detenuine 

what the specific tribe's own rules about due process are and what cultural or 

traditional reasons might exist that warrant diverging from Western due process. 

iii. Under Alaska law, due process requires notice and 
opportunity to be heard; it does not require state or tribal 
courts to permit oral argument by attorneys. 

Because of this analytical framework, there are very few cases holding that 

a tribe has failed to provide due process and they are almost always limited-as 

they are in Alaska-to when a tribe has failed to provide notice of a proceeding or 

failed to allow a party to be heard. There is not one federal or state case saying 

that a tribal policy of not allowing attorneys to speak in a tribal court violates due 

process. 

Although Parks had challenged jurisdiction m the Minto Tribal Court 

numerous times, and the tribal court clearly had jurisdiction, this court nonetheless 

held that Parks was denied due process because the tribal court would not permit 
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Counsel Mitchell to have oral argument on his rejected theory about tribal statuS.42 

Specifically, this court held that Parks's attorney was entitled to have oral 

argument on a jurisdictional challenge that is "complex, esoteric, rooted in 

complicated history and well beyond the ken of most lay people or lay advocates 

to understand or explain." Decision at 11-12 (November 12,2010). 

The Alaska Supreme Court has held that oral argument is not required by 

due process.43 It is sufficient that the party has the opportunity to brief or present 

the issue in writing.44 Here, Parks, according to his own complaint, objected at 

least five times and his attorney also filed his objection in writing to the Minto 

Tribal Court on April 16, 2009. [Ex. C] Furthermore, as described in detail above, 

there is no evidence that any party was denied the opportunity to brief any issue; 

42 The theory that Counsel Mitchell attempted to present is that tribes do not exist 
in Alaska and therefore tribal courts are illegitimate and have no jurisdiction. 
Couusel Mitchell has lost this argument in every court in which he has raised it. 
See, e.g., Runyon ex reI. B.R. v. Ass 'n of Village Council Presidents, 84 P.3d 437, 
439 n.3 (Alaska 2004). Thus, even if there were a due process violation, it would 
be harmless error because these issues have already been clearly decided. See, 
infra, discussion at 37 and note 70. 

43 See Hayes v. Alaska USA Fed. Credit Union, 767 P.2d 1158, 1163 (Alaska 
1989) (discussing a line of cases in which the Alaska Supreme Court has 
recognized that "oral argument is not required by due process"); see also 
McCracken v. Davis, 560 P.2d 771,774-45 (Alaska 1977) (holding that even 
where there is a court rule that seemingly requires oral argument, the error is 
harmless unless the aggrieved party is able to show "substantial prejudice"). 

44 Hayes, 767 P.2d at 1163. Tribal courts also follow this rule. See, e.g. In re 
Robertson, 4 NICS App. 111, 117 (Hoopa Valley Tr. Ct. App. 1996). [Ex. G] 
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the only allegation of error is that the tribal court did not permit Parks's attorney to 

have oral argument before the court. 

The critical inquiry here is whether the respondent received notice and an 

opportnuity to be heard.45 The only two cases in which the Alaska Supreme Court 

has held a tribal court order was not entitled to comity or full faith and credit 

involved a complete failure to provide notice to the parents of the child.46 Here, 

however, Parks was an active participant in all the proceedings. The previous 

ruling by this court that due process requires tribal courts to permit oral argument 

by attorneys is an unprecedented rule and well beyond both what is required of 

state courts and the Alaska Supreme Court's instructions in John v. Baker II that 

"due process analysis in no way requires tribes to use procedures identical to ours 

. h' ,,47 III t elr courts. 

In addition, other courts that have confronted this specific problem have 

concluded that due process does not require tribal courts to allow attorney 

advocates. In United States v. EK., the Oregon District Court found it important 

that that the aggravated party had been in the same position as all other litigants, 

45 See John v. Baker 1,982 P.2d 738, 763 (Alaska 1999) ("In deciding whether 
tribal court proceedings complied with due process, courts should consider 
whether the parties received notice of the proceedings and whether they were 
granted a full and fair opportnuity to be heard before an impartial tribunal that 
conducted the proceedings in a regular fashion."). 

46 See Starr v. George, 175 P.3d 50, 58-59 (Alaska 2008); Evans v. Native Village 
of Selawik IRA Council, 65 P .3d 58, 59-60 (Alaska 2003). 

47 30 P.3d 68, 74-75 (Alaska 2001). 
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since all were permitted only lay advocates who practice in tribal courts but not 

retained counsel.48 The court also acknowledged, as the Alaska Supreme Court 

did in John v. Baker II, that this is one of the unique features of tribal courts; they 

do not have to mirror "western" courts in order for their orders to be granted full 

faith and credit. 49 

This court's ruling that due process requires tribal courts to permit oral 

argument by attorneys is not only the first of its kind but it also presents a unique 

practical problem. Although this court was persuaded that Parks "complex, 

esoteric" (and long since rejected) argument about tribal status required an 

attorney to explain it, it makes no sense given that Minto Tribal Court-and in fact 

most tribal courts in Alaska-are staffed by lay people. As such, the argument 

that the court describes as "well beyond the ken" of lay people, would also be 

beyond the ken of the tribal court itself. Lori Baker, the Chief and current tribal 

court clerk explains that the Minto Tribal Court judges "do not understand legal 

terminology. Instead, our judges implement traditional law and make decisions 

based on our laws and values." Baker Decl. '1[6. This is echoed by Mishal Gaede, 

TCC's tribal court facilitator whose position requires her to work with tribal courts 

on a daily basis: "[V]ery, very few judges in the TCC region are trained lawyers so 

48 471 F.Supp. 924, 933-34 (D. Or. 1979) (holding that "that there is nothing 
constitutionally repugnant in the tribal court scheme of representation in juvenile 
matters, although that scheme differs from that practiced in this or other courts of 
the United States"). 

49 fd.; John v. Baker II, 30 P.3d at 74-75. 
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even if they allowed lawyers to talk to them, they would not understand what the 

lawyers are saying." Gaede Dec!. 1 11. It would be unusual, to say the least, to 

require tribal courts to listen to arguments they don't understand; this is nothing 

more than lip service to due process. The more logical rule is that tribal courts 

must permit parties to at least submit such arguments in writing so that the tribal 

court can consult an attorney for an explanation. 

iv. Not allowing attorneys to address the court directly with 
oral argument a longstanding Minto cultural tradition 
that is itself part of the Minto Tribal Court's due process. 

The Minto Tribe has its own rules about fairness or due process: 

The purpose of the Minto Tribal Court is to protect the health, safety 
and welfare of the Minto people and Tribe by addressing problems 
locally through a fair and consistent application of unwritten Minto 
cultural traditions, and written tribal Statutes. 

Minto Constitutional Act § 9(A). [Ex. D] Not allowing attorneys to speak directly 

to the judges in court is one of those longstanding Minto cultural traditions. 

Because Parks did not object to this rule in the tribal court, Minto's reason has 

been absent from the record thus far. But as Chief and tribal court clerk Lori 

Baker explains, there are very specific cultural and practical reasons for this rule: 

In my many years with the Tribe, we have never allowed attorneys 
to speak directly to the tribal judges. There are several reasons for 
this policy. First, this is our tradition, our way of solving disputes, 
and we have always done things this way. Our judges solve 
problems by speaking directly to the people involved. Second, 
professional attorneys have an approach that is aggressive and 
confrontational and is not appropriate for our court; we do not permit 
our judges to be spoken to in this way. Third, our judges are elders 
or other respected people in the Tribe, but none of them are trained 
lawyers so they do not understand legal terminology. Instead, our 
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judges implement traditional law and make decisions based on our 
laws and values. 

Baker Decl. 'If 6. TCC tribal court facilitator Mishal Gaede shared a similar 

reason: 

[I]t is just our way in this region that problems are solved by 
speaking directly to people, hearing them out and working with them 
in an open and honest way because usually everyone involved in the 
court hearing is related by blood or clan. As far as I know, this is the 
way it has always been done here. 

Gaede Decl. 'If 11. If this sounds familiar, it is because this is the exact type of 

"relational" justice upon which most Native legal traditions are based. 50 There 

are, in other words, compelling cultural reasons why the Minto Tribal Court does 

not permit attorneys oral argument. Those reasons---especially the concern 

regarding culturally offensive "confrontational" tactics by attorneys-are 

particularly implicated here where the argument Parks seeks to raise is "you do not 

lawfully exist and therefore you have no jurisdiction.,,51 It strains credulity to 

think that Parks would have a due process right to force the Minto Tribal Court to 

listen to Counsel Mitchell call them a "front" or a "kangaroo court,,52-surely this 

is not what is meant by due process. 

50 See, supra, discussion at 21. 

51 See, infra, discussion at 37 and note 70. 

52 Counsel Mitchell referred to the Minto Tribal Court as a "front" during oral 
argument for s.P. v. Native Village of Minto before the Ninth Circuit just last 
week. Case No. 10-35000 (9th Cir. argued May 4, 2011). Defendants will provide 
a transcript of this argument to the court as soon as it is available. 
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Because not allowing attorneys to speak directly to the judges in court has 

been the rule in Minto as long as anyone can remember, Parks's oral argument 

requests amount to a demand that the tribal court bend the rules just for him. 

However, tribal policies and laws themselves are part of due process in that they 

must be evenly applied, and failure to follow these rules can result in a due process 

violation. 53 In other words, if the Minto Tribal Court's policy is not to allow 

attorneys to speak to the court directly, then bending the rules just for Counsel 

Mitchell on this one occasion would likely have violated the due process rights of 

the Simmondses. Furthermore, if the Minto Tribal Court permitted both parties to 

have oral argument in this case, it may have to allow the same in subsequent cases, 

thus forcing the tribal court to abandon their own traditional law. 

v. It is not uncommon for tribal courts in Alaska and the 
rest ofthe country to prohibit attorneys from conducting 
oral argument before the court. 

The Minto Tribal Court is not alone in prohibiting attorneys from 

addressing the court in oral argument. This practice exists across Alaska and in 

fact across the United States. As an initial matter, there are numerous different 

types of tribal courts. They vary in structure, organization, jurisdiction54 and 

53 See, e.g. Simp/ot v. Ho-Chunk Nation Department of Health, 23 Indian L. Rep. 
6235,6243 (Ho-Chunk Tribal Ct. 1996) (holding that failure to follow tribe's own 
policies with regard to employment itself constituted a due process violation). [Ex. 
G] 

54 Tribes sometimes establish courts of limited jurisdiction to deal with specific 
issues like juvenile delinquency or even gaming. See e.g., Lefevre v. 
Mashantucket Pequot Tribe, 23 Indian L. Rep. 6018, 6019 (Mashantucket Pequot 
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cultural aspects. 55 Many tribes retain their traditional institutions such as 

peacemaking or elder courts. 56 Some have adapted aspects of their courts by 

incorporating more Western elements such as written opinions and codes, but 

"tribal practices and traditions have always been oral, and it is very rare that any 

tribe intends to supplant these with a formal writing.,,57 Minto, on the other hand, 

has fairly extensive written laws, including a Tribal Government Code, a Judicial 

Code, and even a Domestic Relations Code. 

Tribes accordingly handle attorneys and other advocates in varying ways in 

the same way that states may have different requirements for bar admission and 

practice pro hac vice. Practices can vary within a single state and, in fact, each 

practice in this paragraph can be found in Arizona-a state similar to Alaska in 

that it contains a high number of tribes. Some tribal courts have their own bar 

exams (for example, Navajo and San Carlos Apache), some allow attorneys who 

have passed any state bar exam (for example, Colorado River and Fort Mojave), 

Tribal Ct. 1992) (describing the creation of a separate court to handle tort claims 
against the tribe's casinos). [Ex. G] 

55 See Ada Pecos Melton, Indigenous Justice Systems and Tribal Society, 79 
JUDICATURE 127, 128-30 (1995). 

56 For a description of the Navajo Peacemaker Court, see the Honorable Robert 
Yazzie, Life Comes From It: Navajo Justice Concepts, 24 N.M. L. REv. 175 
(1994). For a description of the Sitka Court of Elders, see Gloria Valencia-Weber, 
Tribal Courts: Custom and Innovative Law, 24 N.M. L. REv. 225,253 (1994). 

57 Stepetin III v. Nisqually Indian Community, 20 Indian L. Rptr. 6049, 6052 
(Nisqually Ct. App. 1993) (Chief Justice Irvin, concurring and dissenting in part). 
[Ex. G] 
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most allow lay advocates with no legal training (for example, Quechan and 

Hualapai, Kaibab Paiute), and some do not permit attorneys at all (for example, 

. Fort McDowell Yavapai58
). Based on the tribal concept of due process/fairness, 

some tribes, such as the White Mountain Apache, permit attorneys when both 

parties have them and prohibit them when only one party is represented. 59 Some 

have different admission rules for tribal members vis-a-vis non-members, or even 

Indians vis-a-vis non-Indians; Gila River, for example, requires non-Indians to 

pass a state bar in order to practice in tribal court, but Indians do not have to meet 

this requirement. The only requirement these courts have in common is that the 

advocate, lay or professional, must know tribal law. 

Nationwide, several tribes have policies similar to that of Minto and 

specifically set out that attomeys may only participate as witnesses or parties: 

Members of the Stockbridge-Munsee Community Bar and all 
attorneys are prohibited from participating in any proceedings of the 
Peacemaker System unless they have been called as witnesses or are 
parties and except to the extent they may assist persons with respect 

58 See LAW AND ORDER CODE OF THE FORT McDOWELL Y AV AP AI COMMUNITY, 
ARIZONA § 1-25 (stating that except for very specific circumstances "[a ]ttomeys 
shall not be permitted to appear as legal counsel in any civil action or 
proceeding"), available at 
http://www.narf.org/nilliCodes/ftmcode/ftmcodechlcourt.htm. 

59 WHITE MOUNTAIN APACHE JUDICIAL CODE § 2.26 (stating that "no person shall 
be represented in Court in a civil case by counsel unless all other parties to the 
action are either represented in Court by counsel, or have given their consent to all 
other parties being represented .... This section shall not be construed to prohibit 
any person from obtaining the assistance of licensed counsel to any extent that 
does not involve the appearance of counsel in Court."), available at 
http://wmat.us/LegaliJudicialCode.htrnl#SECTION%202.2 
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to protective orders, complaints, judgments or appeals as provided in 
Parts Four, Five and Six. 

Stockbridge-Munsee Tribal Code §4.l2. The Eastern Band of Cherokee has a 

similar provision,60 as do the Chitimacha,61 and the Oneida.62 However, this 

approach is not limited to peacemaking or mediation-type disputes, as numerous 

courts generally prohibit attorneys in civil actions: Salt River Pima-Maricopa,63 

Fort Mc-Dowell, and some Apache courts. It is important to keep in mind that the 

examples provided herein are limited to those tribes that provide access to their 

tribal codes online or in widely available printed format, which many tribes do 

60 THE CHEROKEE CODE: PUBLISHED BY ORDER OF THE TRIDAL COUNCIL OF THE 
EASTERN BAND OF CHEROKEE INDIANS § 7C-5(b)(2) (stating "there shall be no 
prosecuting or defense attorneys allowed to participate in any court 
proceedings."), available at 
http://www.narf.org/nilllCodes/ ebcicode17 cwellness.pdf 

61 CHITIMACHA COMPREHENSIVE CODES OF JUSTICE AND CHITIMACHA INDIAN 
TRlBAL COURT RULES OF COURT Title I-A, § 103(c) (stating that unless they are 
called as witnesses or are parties, "[a ]ttorneys are prohibited from participatmg in 
or otherwise attending any proceedings of the Chitimacha Peacemaker Court"), 
available at 
http://www.chitimacha.gov /pdf/Tribal%20Codes/CCCJ%20Title%20IA %20-
%20Chitimacha%20Peacemaker%20Court.pdf 

62 ONEIDA NATION OF WISCONSIN, ONEIDA PEACEMAKING SYSTEM, 
PEACEMAKER'S MANuAL, § lI(8) ("Attorneys are not allowed to practice in 
Peacemaking sessions."), available at 
http://www.oneidanation.org/uploadedFiles/PeaceMakers%20Manual.pdf 

63 THE LAW AND ORDER CODE OF 1976 §1.28 ("Professional Attorneys shall not 
be permitted to practice before the court in civil matters.") 
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not, so this presents an extremely conservative analysis of how many tribes restrict 

professional attorneys. 

vi. That the Minto Tribal Court did not bend its own 
longstanding and legally justifiable rules prohibiting 
attorneys from oral argument did not violate Parks's due 
process rights. 

In conclusion, Western concepts of due process cannot simply be applied to 

tribal court proceedings. Rather, tribal court proceedings must be evaluated with 

tribal customs, traditions, and laws in mind. Here, Minto's own longstanding law 

and tradition is that professional attorneys may not speak directly to judges 

because it goes against both the very principles the Minto Tribal Court uses to 

make its decisions and the deeply held cultural beliefs that respected persons such 

as judges cannot be spoken to in the sometimes confrontational or aggressive 

manner employed by Western attorneys. Parks petitioned the tribal court and was 

an active participant in all aspects of the proceedings; the fact that Minto Tribal 

Court did not bend the rules for him does not violate his right to due process. 

4. Were the Minto Tribal Court proceedings recorded? If the 
proceedings were recorded, are the recordings available to the superior 
court and to this court, and, if the proceedings were not recorded, has 
the Minto Tribal Court expressed any reason for declining to record 
the proceedings? 

The Minto Tribal Court is governed by a Judicial Code, parts of which are 

in the process of being amended. Section 6 of that code provides that "[t]he Court 

shall keep a record of all cases consisting of a tape recording or written notes of all 

panel style hearings, all original documents field with the Court, and all orders 

33 
Addendum 000088

Case: 10-35000   06/08/2011   Page: 112 of 173    ID: 7778685   DktEntry: 73



entered by the Court." [Ex. A] In accordance with this rule, Chief and court clerk 

Lori Baker states that the Parks proceedings were recorded in written fonnat with 

detailed notes from the hearings. [Ex. F - CONFIDENTIAL] 

While there are no audio recordings of the proceedings in this case, there is 

also no precedent to suggest that the lack of an audio recording is in itself a due 

process violation. Nor is the lack of an audio recording a sound basis on whlch to 

deny full faith and credit to a tribal court order. In John v. Baker II, virtually the 

entire tribal court record had been lost: 

Almost no record of the Northway proceedings was before the 
superior court when that court conducted its comity review. The 
original tape recording of the tribal court's evidentiary hearing could 
not be located, and "other crucial documents and/or transcripts that 
would better enable the Court to detennine exactly what transpired" 
were missing as well . . . As a result, legitimate disputes persist 
regarding even such basic questions as "whether there were one or 
two hearings and ... who may have attended these hearings.,,64 

Even with a blank slate, the remedy was simply to remand the case back to tribal 

court to recreate what it could.65 Here, in contrast, there is a fairly complete 

record with detailed orders as well as detailed minutes of the proceedings. The 

attached minutes are the written record of the hearings including the dates, 

attendees, purpose of the hearings, the names and testimony of the witnesses, and 

the decisions of the court. [Ex. F - CONFIDENTIAL] There is even a description 

of the exchange about Parks's request to deliver oral argument and the reason why 

64 30 P.3d 68, 73-74 (Alaska 2001). 

65 !d. at 78-79. 
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he was denied. This record is more than sufficient to allow this court to determine 

what transpired in the tribal court. 

5. Can any possible due process violations be characterized as harmless 
error? Specifically, 

a. In light of the decision in State v. Native Village of Tanana, 
__ P.3d _, Opinion No. 6542 (Alaska, March 4, 2011), would 
Parks's argument that the Minto Tribal Court lacked subject 
matter jurisdiction to initiate child protection proceedings have 
been successful? 

The fITst argument that Parks sought to raise in oral argument is that tribes 

do not lawfully exist and therefore have no jurisdiction to adjudicate the placement 

of S.P. This argument is set forth in some detail at pages 30-52 of Parks's 

Memorandum in Opposition to Motion to Dismiss filed on March 26, 2010. There 

can be no doubt that Parks's arguments~really the life's work of Counsel 

Mitchell~would have failed in the tribal court as they have· failed in every court 

in which they have been raised. The second argument Parks sought to make is that 

tribal courts in Alaska have no subj ect matter to initiate children's proceedings, as 

detailed at pages 9-24 of his Opposition to Motion to Dismiss. 

Whether tribes exist in Alaska and whether they have subject matter 

jurisdiction over children's proceedings are settled law. Thus, even if the Minto 

Tribal Court had entertained Parks's oral argument, the result would undoubtedly 

have been the same. The failure, if it can be characterized as one, to permit oral 

argument is nothing more than harmless error. 

i. The law is clear that Native Village of Minto is a federally 
recognized tribe. 
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The first argument, referred to as the "tribal status" argument, boils down to 

the contention that whether Minto is a federally recognized tribe depends on 

whether the Secretary of the Interior possessed the authority to publish various 

lists covering all federally recognized Alaska tribes begiuning in 1993 and 

continuing thereafter following enactruent of the Federal Recognized Indian Tribe 

List Act of 1994 (FRITLA).66 As the Alaska Supreme Court has recognized, tribal 

recognition by the Executive Branch is a non justiciable political question. 67 In 

John v. Baker I, the Alaska Supreme Court acknowledged that the political 

branches of the federal government had long recognized Alaska's tribes and that 

the Alaska Native villages on the Department of Interior's list of federally 

recognized tribes are sovereign entities. 68 

Since then, the Alaska Supreme Court has adhered to principles of stare 

decisis and rejected all invitations to revisit its prior decisions.69 This has not 

66 Pub. L. No. 103-454, 108 Stat. 4791 (codified in part at 25 U.S.C. § 479a et 
seq.). 

67 John v. Baker I, 982 P.2d 738,749 (Alaska 1999) (recognizing that "tribal status 
is a non-justiciable political question"); Atkinson v. Haldane, 569 P.2d 151, 163 
(Alaska 1977) ("Once the executive branch has determined that [a community] is 
an Indian tribe, which is a non justiciable political question, the [c ]ommunity is 
entitled to all of the benefits of tribal status."). 

68 982 P.2d at 749-50; see also In re C.R.H., 29 P.3d 849,851 n.5 (Alaska 2001) 
("We follow the U.S. Congress's determination that Alaska Native tribes are 
sovereign powers under federal law."). 

69 See Runyon ex reI. B.R. v. Ass 'n a/Village Council Presidents, 84 P.3d 437, 439 
n.3 (Alaska 2004) ("We decline the invitations of the Runyons and amicus 
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stopped Counsel Mitchell, who has repe(1tedly made the exact same argument and 

been rejected by both state and federal courts over the last 14 years. Indeed, in his 

zeal to revise history and law to reflect his superaunuated view of events related to 

tribal sovereignty, counsel has been engaged in serial litigation to convince any 

federal or state court that will hear him that John v. Baker I was wrongly 

decided.70 There is no lingering question about the federally recognized tribal 

status in Alaska villages, either in fact or in law, and Counsel Mitchell's frequent 

arguments suggesting otherwise are disingenuous. 

ii. As a federally recognized tribe, Minto has the authority to 
initiate and adjudicate child custody proceedings. 

Legislative Council to revisit John v. Baker.") Counsel Mitchell authored the 
amicus brief submitted by the Legislative Council. 

70 See e.g., Motion to Intervene at 10, Alaska v. Native Village of Tanana, No. S-
13332 (Alaska Feb. 3, 2009, post-oral argument) ("[T]his appeal presents an 
appropriate procedural occasion for this court to revisit-because---with all due 
respect, it was error-its holding in John v. Baker 1."); see also Brieffor Edward 
Parks & Donielle Taylor as Amici Curiae in Supporting Petitioners at 18 n.9, 
Hogan v. Kaltag Tribal Council, 131 S. Ct. 66 (2010) (No. 09-960),2010 WL 
1049413 ("John v. Baker I illustrates the continued confusion regarding Alaska 
Native tribal status"); Brief for the Legislative Council of the Alaska Legislature 
as Amicus Curiae Supporting Appellants at 8, Runyon, 84 P.3d 437 (Nos. S-
10772, S-10838), 2003 WL 24048558 ("[T]he conclusion regarding Alaska Native 
tribal status that the Court announced in John v. Baker I was erroneous."). 
Counsel Mitchell's efforts continue in this case and in another case currently 
pending before the Alaska Supreme Court, McCrary v. Ivanaf Bay Village & 
Edgar Shangin, (Supreme Court No. S-13972, Superior Court No. 3AN-09-10267 
CI). To give the court some idea of the identical nature of the briefs in those cases 
to this one, attached is the Appeal and Response filed by Counsel Mitchell in the 
McCrary case. [Ex. H] 
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The second argument set forth by Parks that if allowed oral argument, he 

would have apprised the tribal court that it had no subject matter jurisdiction to 

adjudicate the parental rights of S.P.: 

Because the [tribal court] "order" is not a product of a proceeding 
that a Superior Court transferred to MTC, section lOl(b) ofICWA 
did not confer jurisdiction. And because [Minto] has not petitioned 
the Secretary of the Interior for either section lOl(a) exclusive or 
section 10 1 (b) concurrent jurisdiction, and because, even if [Minto] 
had petitioned the Secretary, the State of Alaska has not retroceded 
any of its jurisdiction section 108 of ICWA did not confer 
jurisdiction. 

Opposition to Motion to Dismiss at 24. This argument-that tribes do not have 

subject matter jurisdiction unless a case is transferred to them by a state court or 

unless they have petitioned the Secretary to reassume it-was recently squarely 

rejected by the Alaska Supreme Court: 

[I]n light of our foundational decision in John v. Baker, ICWA, 
federal case law regarding Alaska Native tribal sovereignty, and the 
absence of express contrary Congressional intent, we hold that 
federally recognized Alaska Native tribes that have not reassumed 
exclusive jurisdiction under § 19l8( a) still have concurrent 
jurisdiction to initiate ICWA-defined child custody proceedings, 
both inside and outside of Indian Country. Necessarily, federally 
recognized Alaska Native tribes are entitled to all of the right and 
privileges of Indian tribes under ICW A, including procedural 
safeguards imposed on states and § 1911 (d) full faith and credit with 
respect to ICWA-defmed child custody orders to the same extent as 
other states' and foreign orders.71 

71 Tanana, opinion at 37 (internal citations omitted). 
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Parks's argument that the Minto Tribal Court has no subject matter jurisdiction to 

adjudicate the parental rights of S.P.-just like his tribal status argument-is now 

a dead issue. 

In summary, Parks contends that the Minto Tribal Court erred by failing to 

allow him oral argument on these two issues. Assuming that Minto Tribal Court 

had bent the rules to allow him to speak on these issues, and assuming the tribal 

court received legal counsel to help them understand these arguments, it is highly 

unlikely that it they would have concluded, against the overwhelming weight of 

authority, that their tribe (1) does not lawfully exist, or (2) does not have 

jurisdiction over their own member children. These facts are the very definition of 

harmless error for it is inconceivable that oral argument on these issues would 

have in any way affected the result.72 Moreover, Parks has not even attempted to 

demonstrate how he was prejudiced by the denial of oral argument. Thus his 

argument must fail. 

b. If Parks or his attorney had been permitted by the Minto Tribal 
Court to make Parks's other jurisdictional arguments, would 
such arguments have been successful? 

In its remand, the Supreme Court suggested that this court address (l) 

whether Parks's objections to the Minto Tribal Court proceedings affected the 

72 Harmless error, within the context of the Alaska Rules of Civil Procedure, has 
been interpreted to require that the aggrieved party show not only an error (which 
Parks carmot do here since no oral argument is required in the tribal court), as well 
as substantial prejudice. See McCracken v. Davis, 560 P.2d 771, 773-74 (Alaska 
1977); see also Mikesell v. Waterman, 197 P.3d 184, 187 (Alaska 2008) (relying 
on McCracken to hold that the appellant had "not demonstrated that he suffered 
substantial prejudice from the lack of oral argument"). 
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Minto Tribal Court's jurisdiction to hear the case, (2) whether the alleged 

minimum contacts by Parks or S.P. with the Native Village of Minto affected the 

Minto Tribal Court's jurisdiction to hear this case, and (3) whether Parks 

submitted to the personal jurisdiction of the Minto Tribal Court. The answers to 

these questions overlap and will be all be addressed in this section. 

i. Under Alaska law, a court's power to adjudicate 
termination proceedings depends on the forum's contacts 
with the child, not on personal jurisdiction over the 
parent. 

Parks has argued that the Minto Tribal Court has no personal jurisdiction 

over him. Opposition to Motion to Dismiss at 25-26. Yet Parks's argument that 

inquires into personal jurisdiction and minimum contacts is required in the instant 

case is incorrectly based on commerce-related Indian law cases that have nothing 

to do with the well-recognized "status exception" in child custody adjudications or 

the special jurisdictional provisions of ICW A. 73 

73 Parks's argument that Minto's lack of a reservation or Indian country affects its 
ability to adjudicate child custody proceedings is without merit. Opposition to 
Motion to Dismiss at 26. Parks has attempted to confuse the court by citing 
Montana v. United States and other cases that address tribal court jurisdiction over 
nonmembers in the commerce and resource development context as being on point 
for the case at hand. In Montana, the United States Supreme Court denied the 
authority of the Crow Tribe to regulate the hunting and fishing of non-Indians on 
reservation land owned by non-Indians. 450 U.S. 544, 566-67 (1981). Parks's 
reliance on Montana is misplaced for two reasons. First, Montana is irrelevant 
because there is a statute on point-ICWA-that provides a specific jurisdictional 
scheme. And second, the Alaska Supreme Court has interpreted Montana to stand 
for an entirely different premise than what Parks suggests. In Montana the United 
States Supreme Court recognized that a tribe's power to exercise its sovereignty 
over non-Indians extends to "what is necessary to protect tribal self-government or 
to control internal relations." ld. at 564. That family law matters, including child 
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The typical starting place in personal jurisdiction analysis is that as a 

general rule, a court "may not exercise jurisdiction over a non-consenting party 

consistent with the requirements of due process unless that party has certain 

'minimum contacts' "with the forum. 74 While this most often means that a party 

must "purposefully avail" themselves of the protection of a jurisdiction's laws by 

conducting activities within the forum, it is well recognized that this single 

standard does not fit every case and that "certain jurisdictional rules, such as the 

particularized rules governing adjudication of status, are not inconsistent with the 

standard of fairness.,,75 In cases where this "status exception" applies such as 

custody determinations of tribal children, unquestionably fall within the internal 
affairs of the tribes was recognized by the Alaska Supreme Court in John v. Baker 
1. In John v. Baker I, the Alaska Supreme Court recognized that Indian 
sovereignty stems from tribal governance, which predates the nation's founding. 
982 P.2d 738, 751 (Alaska 1999). The Court held that included within these 
inherent sovereign powers are "internal functions involving tribal membership and 
domestic affairs" such as the custody case at issue, and thus, in interpreting 
Montana, the Court found that land ownership was not a prerequisite to the 
protection of tribal self government and the control of internal relations. !d. at 751-
52. See also Native Village of Venetie IRA Council v. Alaska, 944 F.2d 548, 559 
n.12 (9th Cir. 1991) ("[a] tribe's authority over its reservation or Indian country is 
incidental to its authority over its members.") (citation omitted). Thus the 
Montana line of cases has no relevance here. 

74 s.B. v. State, Dep't of Heath & Social Serv's, DFYS, 61 P.3d 6,14 (Alaska 
2002) (citing Int'l Shoe Co. v. Washington, 326 U.S. 310, 316 (1945)). 

75 Id. at 14 (quoting Shaffer v. Heitner, 433 U.S. 186,201,208 n. 30 (1977)) 
(internal quotation marks omitted). 
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child custody determinations, personal jurisdiction over intentionally-absent or 

non-consenting parties is not required.76 

In S.B. v. State, Department of Heath & Social Services, DFYS, the Alaska 

Supreme Court recognized this "status exception" to personal jurisdiction in child 

custody termination proceedings.77 In S.B., the Court recognized that "Alaska's 

power to terminate [an out-of-state mother's] parental rights does not depend upon 

her contacts with Alaska at all, but on Alaska's contacts with her child," and thus 

"personal jurisdiction over non-consenting parties is not required.,,78 

76 S.B at 14. 

77 fd. at 14-15 (citing Balestrieri v. Maliska, 622 So.2d 561, 562-64 (Fla. 4thDCA 
1993) (concluding that personal jurisdiction is not required to make an out-of-state 
parent a party to a state court custody case and collecting cases that sustain status 
adjudications in the absence of personal jurisdiction» (internal quotation marks 
omitted). The Uniform Child Custody Jurisdiction and Enforcement Act 
(UCCJEA) replaced the Uniform Child Custody Jurisdiction Act (UCCJA) in 
Alaska in 1999. It governs Alaska's assumption of jurisdiction in all child custody 
determinations and defines "child custody proceeding" to include Child in Need of 
Aid (CINA) and termination of parental rights proceedings. AS 25.30.300; AS 
25.30.909(4) ("[C]hild custody proceeding" means a proceeding in which legal 
custody, physical custody, or visitation with respect to a child is an issue, 
including a proceeding for divorce, separation, neglect, abuse, dependency, 
guardianship, paternity, termination of parental rights, and protection from 
domestic violence in which the issue may appear). For a thorough explanation of 
the exception to personal jurisdiction in child custody proceedings, see Anthony 
A. Dorland, Note, Civil Procedure~Orders for Child Protection and Nonresident 
Defendants: The UCCJA Applies and Minimum Contacts are Unnecessary, 25 
WM MITCHELL L REv 965, 985 (1999) ("Simply stated, the UCCJA does not 
require personal jurisdiction over a non-resident defendant."). 

78 S.B., 61 P.3d at 14-15 
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Alaska law is in line with the prevailing view that a court's ability to 

adjudicate child custody issues, including termination, does not depend on its 

personal jurisdiction over the child's parents. As has been described, both John v. 

Baker I and ICWA support the focus on the membership of the child in 

determining jurisdiction, and thus tribal courts are no different-the membership 

of an Indian child in a tribe gives the tribe jurisdiction, not the consent of the 

child's parents.79 S.P. is a tribal member of the Native Village of Minto, as is her 

mother, Ms. Stearman. [Ex. F - CONFIDENTIAL (Order dated May 8, 2008)] 

Moreover, S.P. "regularly attends cultural and community events in the village." 

Answer of the Native Village of Minto and Minto Tribal Court (December 2, 

2009) at ~ 3. Defendant Jeff Simmonds is the first cousin of Stearman (culturally 

he is considered her brother) and also eligible for membership in the Native 

Village of Minto. Answer at ~ 2. Thus, the Minto Tribal Court's power to 

adjudicate the child welfare issues related to Parks's daughter does not depend on 

Parks's contacts with the Minto Tribe, but on the Minto Tribe's contacts with his 

daughter, S.P.80 To hold otherwise would be to subject tribal children to a separate 

79 See Kaltag Tribal Council v. Jackson, Case No. 3:06-CV-211 TMB, Order (D. 
Alaska Feb. 22, 2001), affd, 344 Fed.Appx. 324 (9th Cir. 2009), cert. denied, 131 
S.Ct. 66 (2010) (explaining that in determining a tribal court's jurisdiction, "it is 
the membership of the child that is controlling, not the membership of the 
individual parents"). 

80 A review ofICWA's legislative history reveals extensive debates over the law's 
various jurisdictional provisions and the issue of tribal court jurisdiction over non
member parents was raised during hearings held in 1978. Indian Child Welfare 
Act of 1978: Hearing on S. 1214 Before the Subcomm. On Indian Affairs and 
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and higher standard-a conclusion wholly untenable given that the ICWA was 

meant specifically to restrict states and make it easier for tribes to adjudicate 

children's cases.81 

The Alaska Supreme Court recognizes tribal court orders as presumptively 

valid and deserving of the same comity provided to courts of concurrent 

Public Lands of the H. Comm on Interior and Insular Affairs, 95th Congo 59 
(1978) (statement of Dr. Blandia Cardenas, Commissioner for the Administration 
for Children, Youth and Families, U.S. Dept. of Heath, Education, and Welfare) 
("Our concern is that parents, pllrticularly those of mixed backgrounds who may 
have few tribal contacts, will be compelled to fight for the custody of their 
children in perhaps distant and unfamiliar surroundings."); !d. at 128 (statement of 
Larry L. Simms, Attorney/Advisor, Office of Legal Counsel, U.S. Dept. of Justice) 
(when asked by a committee member whether or not a recent U.S. Supreme Court 
case "makes it clear that the Congress could in certain circumstances delegate 
powers or give or confer on the Indian tribes jurisdiction over non-Indians," 
Simms responded, "I think it clearly does." Simms went on to discuss the 
Department of Justice's feelings that ICWA may create "a problem of 
discrimination" against some parents, but noted that while State domestic law 
"gives the parent [a] kind of property interest" in a child, a Tribe has a collective, 
community "interest, institutional interest" in a member child). This testimony 
shows that Congress was clearly aware of this issue, yet still chose to make the 
child's membership the determinative factor in jurisdiction. 

81 Tanana, opinion at 8, 36 (recognizing that ICWA's "most important procedural 
elements include establishing tribal courts as the required or preferred forum for 
adjudication ofIndian child custody proceedings" and stating that "ICWA creates 
limitations on states' jurisdiction over ICWA-defined child custody proceedings, 
not limitations on tribes' jurisdiction over those proceedings"); see also Han. Don 
Young on the 25th Anniversary of the Enactment of the Indian Child Welfare Act 
(108th Cong.) reprinted in CONGo REc. E2282-83 (daily. ed. Nov. 7, 2003), 
available at http://www.narf.org/icwaifederal/lh/crl10703.pdf(stating that 
"ICWA stands as perhaps the most important Indian law the Congress has 
enacted" and that it "recognized that tribes have a parens patriae relationship to 
their children that supersedes any like interest of the States"). 
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jurisdiction.82 As Tanana again recognized, tribes in Alaska have concurrent 

authority to initiate child protection proceedings.83 As long as tribal courts 

provide parents with proper notice and ability to participate in the proceedings, 

personal jurisdiction over intentionally-absent or non-consenting parties is not 

required, and state courts must provide full faith and credit to tribal termination 

orders, just as they would to termination orders from other states. 

ii. If personal jurisdiction is implicated, Parks submitted to 
the personal jurisdiction of the Minto Tribal Court 
through his consistent involvement with, and solicitation 
of, the Minto Tribal Court. 

This court need not even entertain the question of the Minto Tribal Court's 

personal jurisdiction over Parks since, assuming personal jurisdiction is 

implicated, Parks unquestionably submitted to jurisdiction through his sustained 

contact with the tribal court and participation in all court proceedings. The Alaska 

Supreme Court has held that "when a party appears and defends an action, the 

82 See Tanana, opinion at 37 ("[F]ederally recognized Alaska Native tribes are 
entitled to all of the rights and privileges of Indian tribes under rCWA, including . 
. . full faith and credit with respect to rCWA-defined child custody orders to the 
same extent as other states' and foreign orders"); John v. Baker 11,30 P.3d 68,72 
(Alaska 200 I) (explaining that courts of concurrent jurisdiction provide comity to 
cases arising under the UCCJEA and observing that it is presumed that "tribal 
courts' decisions are sound and deserving of comity unless the challenging party 
can show otherwise"); John v. Baker 1,982 P.2d 738,763 (Alaska 1999) (noting 
that "as a general rule, [Alaska] courts should respect tribal court decisions under 
the comity doctrine"). 

83 'T' •• 37 
1 anana, OpllllOn at . 
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party cannot later argue lack of personal jurisdiction."s4 Parks not only appeared 

in the Minto Tribal Court and defended his interests in all proceedings that 

involved his daughter, he himself petitioned the tribal court and initiated the case 

at issue. 

In May 2008 the Minto Tribal Court issued an emergency order, took S.P. 

into tribal protective custody, and placed her with the Simmonds. [Ex F] The 

tribal social worker contacted Parks and he did not oppose placement with the 

Simmonds. [Ex. I at ~100] The tribal court then held five more hearings over the 

course of the following six months-all of which Parks participated in-to set out 

a treatment plan for Parks, establish a custody and visitation schedule, and 

generally monitor Parks' progress with S.P. Complaint at 4-12 and [Ex. F -

CONFIDENTIAL]. Then, on November 4,2008, Parks petitioned the tribal court 

in an effort to regain full custody of S.P. [Ex. J - CONFIDENTIAL] Parks 

participated in hearings, questioned witnesses, offered witnesses and evidence of 

his own, and presented briefs or other papers to the court. Once the Minto Tribal 

Court got involved, Parks should have objected and asked that the proceedings be 

moved to State court. He can not now come in at the eleventh hour and claim that 

the Tribal Court had no personal jurisdiction, as this level of involvement 

effectively waived any personal jurisdiction objections. 

84 Vanvelzor v. Vanvelzor, 219 P.3d 184,190 (Alaska 2009). 
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6. CONCLUSION 

Based upon the evidence and overwhelming weight of authority, this court 

should [md first that Parks not only had the opportunity to present oral and written 

jurisdictional arguments to the tribal court, but that he did so on numerous 

occasions. Second, this court should find that Minto Tribal Court's denial of 

Parks's request to have his attorney present oral argument was not a denial of due 

process as there is no right to oral argument in either state or tribal law. Third, this 

court should find that although the Minto Tribal Court proceedings were not audio 

recorded, they were memorialized in written minutes that are sufficient for court 

review. And fourth, this court should find that any alleged due process violation 

for refusal to allow oral argument is harmless given that the arguments Parks 

sought to raise have been rejected in every single court in which they have been 

brought. 

Respectfully submitted this 9th day of May 2011 at Anchorage, Alaska. 

BY:~~:~-"'>~ 
Natalie A. L~05020) 
Heather KendalOOler (#9211084) 
Erin C. Dougherty (#0811067) 
NATIVE AMERICAN RlGHTS FUND 
801 B Street, Suite 40 I 
Anchorage, Alaska 99501 
Phone: (907) 276-0680 
Fax: (907) 276-2466 
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Certificate of Service 

The undersigned hereby certifies that the on the 9th day of May 2011, a true and 
correct copy of the DEFENDANTS' BRIEF ON REMAND was sent by first 
class mail to: 

Donald Craig Mitchell 
1335 F Street 
Anchorage, Alaska 99501 

David K. Allen 
Office of Public Advocacy 
100 Cushman Street, Suite 502 
Fairbanks, Alaska 99701 

Child Custody Investigator 
Office of the Child Custody Investigator 
State of Alaska Courthouse 
101 Lacey Street, Room 101 
Fairbanks, Alaska 99703 

Natasha Singh 
Tanana Chiefs Conference 
122 First Ave., Suite 600 
Fairbanks, AK 99701 

Christopher E. Zimmennan 
Zimmennan & Wallace 
711 Gaffney Road, Suite 202 
Fairbanks, AK 99701 

By: rfL (3,Y/' 

Jonathan Briggs 
Legal Administrative Assistant 
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DONALD CRAIG MITCHELL 
Alaska Bar No. 7605046 
1335 F Street 
Anchorage, Alaska 99501 
(907) 276-1681 
(907) 276-1681 Fax 
dcraigm@aol.com 

Attorney for Plaintiffs 

RECEIVED 

MAY 10 20U 

NARFALASKA 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

FOURTH JUDICIAL DISTRICT AT FAIRBANKS 

EDWARD PARKS and BESSIE STEARMAN, ) 
) 

Plaintiffs, ) 
) 

vs. ) 
) No. 4FA-09-2508 CI 

ROZELLA SIMMONDS and JEFF SIMMONDS, ) 
) 

Defendants. ) 

--------------------------------) 
RESPONSE OF PLAINTIFFS EDWARD PARKS AND BESSIE STEARMAN 

TO OUESTIONS POSED IN ALASKA SUPREME COURT ORDER 

In an order dated March 7, 2011 the Alaska Supreme Court 

granted the defendants' petition for review to the extent that 

the Court remanded this action to the Superior Court with 

instructions that the Superior Court develop a record and make 

findings of fact and conclusions of law regarding four questions 

that the Alaska Supreme Court posed in its order. In turn, at 

the status conference it held on March 25, 2011 the Superior 

Court directed the parties to submit memoranda that set out their 

answers to the questions the Alaska Supreme Court posed. 
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The plaintiffs' answers to the questions are as follows: 

QUESTION NO.1: 

Was Parks given an opportunity to present oral or written 
jurisdictional arguments on his own behalf to the Minto 
Tribal Court? Was Parks's attorney permitted by the Minto 
Tribal Court to submit written jurisdictional arguments to 
the Minto Tribal Court? Was Parks given an opportunity to 
have his attorney speak for him at any stages of the child 
protection proceedings? 

Plaintiff Edward Parks attested to his involvement with the 

Minto Tribal Court (MTC) in an affidavit he filed in S.P. v. 

Native Village of Minto, U.S. District Court for the District of 

Alaska No. 3:09-cv-92. That affidavit is attached here as 

Attachment A. In addition, three days after he attended the May 

7, 2009 teleconference of the MTC at which the MTC purported to 

terminate the plaintiffs' parental rights to S.P., Donald Craig 

Mitchell, the plaintiffs' attorney, executed an affidavit in 

which he described his observations of the teleconference. That 

affidavit is attached here as Attachment B. 

Those affidavits indicate that the entirety of plaintiff 

Parks's involuntary entanglement with the MTC has taken place 

over a speaker phone in an office at the Tanana Chiefs Conference 

(TCC). During those teleconference calls Lori Baker, who on 

behalf of the MTC "presided" during the calls, provided plaintiff 

Parks an opportunity to speak. At each of those teleconference 

calls plaintiff Parks used that opportunity to tell the MTC that 

2 
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it had no jurisdiction over plaintiff Parks or to involve itself 

in matters relating to the custody of S.P. presumably, during 

those teleconferences the MTC would have allowed plaintiff Parks 

to have made oral "jurisdictional arguments" that would have 

explained why the MTC had no jurisdiction. (Plaintiff Parks has 

no knowledge as to whether the MTC would have accepted written 

jurisdictional arguments. What he can say here is that the MTC 

did not tell him it would accept such arguments.) However, 

plaintiff Parks is a high school graduate. He is not 

knowledgeable about the Talmudic intricacies regarding how 

federal Indian law concepts do or do not apply in Alaska. 

So while in theory the MTC afforded plaintiff Parks an 

opportunity to present oral jurisdictional arguments, as a 

practical matter plaintiff Parks had no means to take advantage 

of that opportunity. 

That is why plaintiff Parks retained an attorney who is 

knowledgeable about those Talmudic intricacies. 

With respect to that attorney, at the beginning of the MTC's 

May 7, 2009 teleconference plaintiff Parks's attorney was told 

that the MTC would not permit him to speak. At the March 25, 2011 

status conference the MTC's attorney told this court that the 

reason the MTC did not allow plaintiff Parks's attorney to speak 

was that, since they were not attorneys, the members of 

3 
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the MTC would not have understood what plaintiff Parks's attorney 

would have told them. 

If that was the rationale, while the MTC did not tell 

plaintiff Parks's attorney that he could not submit written 

jurisdictional arguments, there is no reason to believe that the 

MTC would have accepted a document,whose content the members of 

the MTC would not have understood any more than they would have 

not understood the same information had the MTC provided 

plaintiff Parks's attorney an opportunity to present the same 

information orally. 

QUESTION NO.2: 

If Parks was not allowed to be represented by an attorney in 
the Minto Tribal Court, was this a violation of due process? 
Must the Minto Tribal Court allow a party to be represented 
by an attorney at all or same stages of a child protection 
proceeding involving the termination of parental rights in 
order to afford minimal due process? What rationale, if any, 
has the Minto Tribal Court expressed for limiting a party's 
ability to be represented by an attorney in such 
proceedings? 

In posing this question the Alaska Supreme Court overlooked 

the fact that the question cannot be answered unless the Court 

first identifies the Due Process Clause to which the question 

refers. Because there are four Due Process Clauses: 1) the Due 

Process Clause in Article I, Section 3, of the Alaska 

Constitution; 2) the Due Process Clause in the Fifth Amendment to 

the U.S. Constitution; 3) the Due Process Clause in the 

4 
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Fourteenth Amendment to the U.S. Constitution; and 4) the Due 

Process Clause in the Indian Civil Rights Act. 

Alaska Constitution 

The right of a parent to be represented by an attorney in a 

judicial proceeding that may result in the termination of the 

parent's parental rights is such a common sense element of the 

"fundamental fairness" that the State of Alaska must provide to 

its citizens that the question of whether Article I, Section 3, 

of the Alaska Constitution requires an Alaska Superior Court to 

allow a parent to be represented by an attorney in a CINA 

proceeding has never been presented to the Alaska Supreme Court. 

That said, in CINA Rule 12(a) the Alaska Supreme Court has 

directed an Alaska Superior Court that is presiding in a CINA 

proceeding to "inform the parties at the first hearing at which 

they are present of their respective rights to be represented by 

counsel at all stages of the proceedings." (emphasis added). 

Rule 12(a) does not identify whether the "rights" to which the 

rule refers are rights that Article I, Section 3, of the Alaska 

Constitution confers or rights that the Alaska Legislature has 

conferred by statute. However, in Flores v. Flores, 598 P.2d 893 

(Alaska 1979), the Alaska Supreme Court held that Article I, 

Section 3, of the Alaska Constitution requires the Alaska 

Superior Court to appoint an attorney to represent a parent in a 

5 

Addendum 000108

Case: 10-35000   06/08/2011   Page: 132 of 173    ID: 7778685   DktEntry: 73



private child custody proceeding if the parent is indigent and 

the opposing parent is represented by an attorney who is being 

compensated at public expense. 

Flores suggests that if the question was presented to it for 

decision, the Alaska Supreme Court would hold that the "rights" 

that CINA Rule 12(a) references are rights that Article I, 

Section 3, of the Alaska Constitution confers. 

Finally, in John v. Baker I, 982 P.2d 738 (Alaska 1999), a 

three-member majority of the Alaska Supreme Court announced that 

in 1993 the Athabascan Indian residents of Minto and the Alaska 

Native residents of more than two hundred other communities in 

Alaska became members of "federally recognized tribes" whose 

governing bodies, as a consequence of that newly obtained legal 

status, henceforth possessed governmental authority to create 

tribal courts that have jurisdiction to involve themselves in 

matters relating to child custody. In dissent Justices Matthews 

and Compton predicted that 

Today's opinion changes Alaska society. Alaska law no 
longer applies to every Alaskan. The doors of Alaska's 
courts will no longer be open to all Alaskans. More 
than one-sixth of Alaskan children, regardless of where 
they reside, will be subject to the laws of one of 226 
village tribal organizations. More than one-sixth of 
Alaskan adults, regardless of where they reside, will 
be .subject to the domestic relations laws of one of 226 
village tribal organizations. These laws, written or 
unwritten, may be different from the laws of the state, 
indeed they may conflict with the laws of the state. 
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But their reach will be statewide, and even beyond, 
governing cases that arise in cities, towns, and 
villages which may be hundreds of miles from the 
village whose tribal laws are applied. (emphases 
added) ., 

Id. 766-67. 

In response to that criticism of John v. Baker I, Justice 

Fabe, writing for the three-member majority, assured plaintiff 

Parks and other Alaska Native parents that 

Id. 761. 

Native parents who live in Anchorage [and, by 
inference, in Fairbanks, the city in which plaintiff 
Parks and his daughter reside] and do not wish to avail 
themselves of a distant tribal forum will still be able 
to resolve their custody disputes in Anchorage [and, 
again by inference, in Fairbanks] Superior Court. 
Indeed, Alaska Natives who for any reason do not wish 
to have their disputes adjudicated in a tribal court 
will retain complete and total access to the state 
judicial system. (emphases added) . 

Twelve years later in State v. Native Village of Tanana, 

Slip Opinion No. 6542 (March 4, 2011), the Alaska Supreme Court 

took a large step toward eviscerating that guarantee. But though 

it did so, plaintiff Parks remains a citizen of the State of 

Alaska who, like every citizen subject to the jurisdiction of the 

Alaska Superior and Supreme Courts, has a legal right to expect 

that those courts will afford plaintiff Parks the due process of 

'Insofar as plaintiff Parks's Kafkaesque entanglement with 
the MTC is concerned, Justices Matthews and Compton's prediction 
was prescient. 
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law that Article I, Section 3, of the Alaska Constitution 

guarantees. 

u.s. Constitution 

The legal standard with which the Due Process Clause in the 

Fifth Amendment to the u.S. Constitution requires that federal 

government to comply is identical to the legal standard with 

which the Due Process Clause in the Fourteenth Amendment to the 

u.s. Constitution requires the State of Alaska to comply. See 

Hibben v. Smith, 191 U.S. 310, 325, 24 S.Ct. 88, 48 L.Ed. 195 

(1903) ("The 14th Amendment, it has been held, legitimately 

operates to extend to the citizens and residents of the states 

the same protection affecting life, liberty, and property as is 

offered by the 5th Amendment against similar legislation by 

Congress"). Accord, Heiner v. Donnan, 285 U.S. 312, 326, 52 S.Ct. 

358, 361, 76 L.Ed. 772 (1932); Paul v. Davis, 424 U.S. 693, 702 

n. 3, 96 S.Ct. 1155, 1161 n. 3, 47 L.Ed. 405 (1976). 

Insofar as the right of a parent to be represented by an 

attorney in a proceeding that may result in the termination of 

the parent's parental rights is concerned, such representation is 

such a common sense element of the "fundamental fairness" that 

states must provide to their citizens that in Lassiter v. 

Department of Social Services, 452 U.S. 18, 101 S.Ct. 2153, 

68 L.Ed.2d 640 (1981), the u.S. Supreme Court simply assumed that 
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the Due Process Clause in the Fourteenth Amendment requires state 

courts to allow a parent those parental rights might be 

terminated in a CINA proceeding to be represented by an attorney 

if the parent wishes. In Lassiter the u.s. Supreme Court then 

held that whether the Due Process Clause in the Fourteenth 

Amendment requires a state court to appoint an attorney to 

represent a parent who is indigent is a question that the Due 

Process Clause requires the state court to decide case-by-case 

after it weighs the factors that the Court had previously set out 

in Mathews v. Eldridge, 424 U.S. 319, 96 S.Ct. 893, 47 L.Ed.2d 18 

(1976). Specifically, the Court held: 

To summarize. . the Eldridge factors: the parent's 
interest is an extremely important one (and may be 
supplemented by the dangers of criminal liability 
inherent in some termination proceedings); the State 
shares with the parent an interest in a correct 
decision, has a relatively weak pecuniary interest, 
and, in some but not all cases, has a possibly stronger 
interest in informal procedures; and the complexity of 
the proceeding and the incapacity of the uncounseled 
parent could be, but would not always be, great enough 
to make the risk of an erroneous deprivation of the 
parent's rights insupportably high. 

If, in a given case, the parent's interests were at 
their strongest, the State's interests were at their 
weakest, and the risks of error were at their peak, it 
could not be said that the Eldridge factors did not 
overcome the presumption against the right to appointed 
counsel, and that due process did not therefore require 
the appointment of counsel. But since the Eldridge 
factors will not always be so distributed, and since 
"due process is not so rigid as to require that the 
significant interests in informality, flexibility, and 
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economy must always be sacrificed," neither can we say 
that the Constitution requires the appointment of 
counsel in every parental termination proceeding. We 
therefore adopt the standard found appropriate in 
Gagnon v. Scarpelli, and leave the decision whether due 
process calls for the appointment of counsel for 
indigent parents in termination proceedings to be 
answered in the first instance by the trial court, 
subject, of course, to appellate review. 
(citations omitted) . 

452 U.S. at 31-32, 101 S.Ct. 2161-2162. 

However, it is significant that in so holding the Court also 

noted that as of 1981 "33 States and the District of Columbia 

provide statutorily for the appointment of counsel in termination 

cases," as a consequence of which the Court's opinion in Lassiter 

should "in no way impl[y] that the standards increasingly urged 

by informed public opinion and now widely followed by the States 

are other then enlightened and wise." Id. at 34, 101 S.Ct. at 

2163. 

It also is significant - and indeed ironic - that in 102(b) 

of the Indian Child Welfare Act (ICWA), 25 U.S.C. 1912(b), 

Congress directed that if the parental rights of plaintiff Parks 

(who is indigent) had been at issue in a CINA proceeding in this 

court the court must have appointed an attorney to represent 

plaintiff Parks in that proceeding. The House Committee on 

Interior and Insular Affairs included that requirement in ICWA 

because, relying on Davis v. Page, 442 F. Supp. 258 (S.D. Fla. 

10 
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1977), the Committee believed that the Due Process Clause in the 

Fourteenth Amendment required that result. See H.R. Rept. No. 95-

1386, at 22 (1978). In Davisv. Page, supra at 263, the District 

Court held that the Due Process Clause in the Fourteenth 

Amendment "requires that parents in dependency proceedings be 

advised of their right to assistance of counsel, and if indigent, 

that counsel be appointed unless they knowingly and intelligently 

waive their right to counsel." 

Lassiter, which was decided four years later, modified Davis 

v. Page by instructing that the Due Process Clause of the 

Fourteenth Amendment does not require state courts to appoint 

counsel for indigent parents in each and every case. But Lassiter 

did not alter the principal holding in Davis v. Page, which is 

that in each and every case a parent has a right to be 

represented in a dependency proceeding by an attorney. 

Indian Civil Rights Act 

As noted above, in John v. Baker I, supra, a three-member 

majority of the Alaska Supreme Court announced that in 1993 the 

Athabascan Indian residents of Minto and the Alaska Native 

residents of more than two hundred other communities in Alaska 

became members of "federally recognized tribes" whose governing 

bodies, as a consequence of that newly obtained legal status, 

henceforth possessed governmental authority to create tribal 

11 
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courts that have jurisdiction to involve themselves in matters 

relating to child custody. 

The Due Process Clauses in the Fifth and Fourteenth 

Amendments to the U.S. Constitution apply only to the federal 

government and to state governments. They do not apply to 

"federally recognized tribes." For that reason, in 1968 when it 

enacted the Indian Civil Rights Act (ICRA) , pub. L. No. 90-284, 

82 Stat. 77 (codified at 25 U.S.C. 1301-1302), Congress 

prohibited all Native American groups that are ICRA "Indian 

tribes" from, when they "exercis[e] powers of self-government," 

depriving "any person of liberty or property without due process 

of law." See 25 U.S.C. 1302(8). 

25 U.S.C. 1302(8) does not define the words "liberty" and 

"property" or the term "due process of law." 

The bill that Congress enacted in 1968 as ICRA was 

introduced in 1967 by Senator Sam Ervin, the chairman of the 

Subcommittee on Constitutional Rights of the Senate Committee on 

the Judiciary, as S. 1843. See 113 Congo Rec. 13,473-78 (1967). 

The text of 25 U.S.C. 1302(8) is identical to the text of section 

102(8) of S. 1843, as introduced. See id. 13,473-74. 

When the Senate Committee on the Judiciary reported S. 1843, 

the Committee explained to the Senate that 

12 
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The purpose of title I [i.e., of 25 U.S.C. 1301-1302] 
is to protect individual Indians from arbitrary and 
unjust actions of tribal governments. This is 
accomplished by placing certain limitations on an 
Indian tribe in the exercise of its powers of self
government. These limitations are the same as those 
imposed on the Government of the United states by the 
U.s. Constitution and on the States by judicial 
interpretation. (emphasis added) . 

And when S. 1843 was debated in, and then passed by, the 

Senate, Senator Ervin similarly explained that title I [i.e., 

25 U.S.C. 1301-1302] would give 

the Indian citizen the basic rights and privileges 
in his relationship with his tribal government that 
every other American citizen now has in his 
relationship with his State, local and Federal 
governments. More specifically, title I makes the Bill 
of Rights applicable to an Indian when he is charged 
with a crime by a tribal court. 

113 Congo Rec. 35,474 (1967). 

Those statements indicate that the sponsor of 25 U.S.C. 

1302(8) and the Senate Committee that exercised jurisdiction over 

the bill of which 25 U.S.C. 1302(8) was a part, 2 intended the 

phrase "due process of law" in 25 U.S.C. 1302(8) to incorporate 

the same legal standard as that contained in the phrase "due 

2After it passed S. 1843, the Senate added the text of the 
bill as an amendment to H.R. 2516, a bill whose principal purpose 
was to establish criminal penalties for the interference with the 
exercise of civil rights that the U.S. Constitution and federal 
statutes guarantee. S. 1843 then was enacted into law as part of 
a title of H.R. 2516. 
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process of law" in the Fifth and Fourteenth Amendments to the 

U.S. Constitution. 

QUESTION NO.3: 

Were the Minto Tribal Court proceedings recorded? If the 
proceedings were recorded, are the recordings available to 
the superior court and to this court, and, if the 
proceedings were not recorded, has the Minto Tribal Court 
expressed any reason for declining to record the 
proceedings? 

Plaintiff Parks and his attorney have described the 

situation regarding the May 7, 2009 teleconference at which the 

MTC purported to terminate plaintiff Parks's parental rights in 

their attached affidavits. According to plaintiff Parks, "prior 

to calling the Minto Tribal Court on the speaker phone, Sue 

Hollingsworth, the TCC Tribal Court Facilitator who organized the 

teleconference, II 

Told me that the Minto Tribal Court would not allow me 
to make an audio recording of the hearing using the 
portable tape recorder that I had at the hearing. And 
when the hearing began, Lori Baker, the presiding judge 
of the Minto Tribal Court, told me that the Minto 
Tribal Court would not provide me with a copy of the 
audio tape recording of the hearing. 

Attachment A, para. 12 at 7. Accord Attachment B, para. 3 at 2. 

Plaintiff Parks and his attorney have no knowledge as to' 

whether in Minto the MTC made an audio recording of the May 7, 

2009 teleconference. 
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QUESTION NO.4: 

Can any possible due process violations be characterized as 
harmless error? Specifically, 

fa) In light of the decision in State v. Native Village of 
Tanana __ P.3d __ , Opinion NO. 6542 (Alaska, March 4, 
2011), would Parks's argument that the Minto Tribal 
Court lacked subject matter jurisdiction to initiate 
child protection proceedings have been successful? 

Successful with whom? The MTC? This court? The Alaska 

Supreme Court? 

At the March 25, 2011 status conference the MTC's attorney 

told this court that the reason the MTC did not allow plaintiff 

Parks's attorney to speak at MTC's May 7, 2009 teleconference 

hearing was that, since they were not attorneys, the members of 

the MTC would not have understood what plaintiff Parks's attorney 

would have told them. Assuming so, the odds that, if the MTC had 

allowed him to speak, the members of the MTC would have 

understood, much less accepted, plaintiff Parks's attorney's 

argument that the MTC lacked subject matter jurisdiction to 

initiate a child protection proceeding involving plaintiff Parks 

and S.P. sua sponte were zero. 

However, if the question is would plaintiff Parks's 

attorney's argument have been successful in the Alaska Supreme 

Court, the odds that the Alaska Supreme Court would have accepted 

that argument are higher, although how high is unknowable. The 

15 
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only thing about those odds that can be said here is that in 

State v. Native Village of Tanana, the Alaska Supreme Court 

announced that 

Among the many issues we are not deciding today are: 
(1) whether, parallel to ICWA section 1911(b) transfer 
jurisdiction limitations, parents of Indian children 
might have a right to object to tribal jurisdiction; 
(2) the extent of tribal jurisdiction over non-member 
parents of Indian children; and (3) the extent of 
tribal jurisdiction over Indian children or member 
parents who have limited or no contact with the tribe. 
We therefore do not need to address the varied 
hypothetical situations posited by the State as 
creating difficult jurisdictional questions - we leave 
those for later determinations under specific factual 
circumstances. 

Slip Opinion, at 38. 

Plaintiff Parks is a non-member of the Native Village of 

Minto (NVM) who has (repeatedly) objected to the attempt by the 

MTC to assert subject matter jurisdiction over matters relating 

to the custody of S.P., who prior to the MTC's attempt to do so 

in June 2008 had lived the entirety of her short life in 

Fairbanks and who had had no contact of any kind or to any extent 

with the NVM. 

Those are exactly the factual circumstances about whose 

legal consequences State v. Native Village of Tanana 

intentionally provides no guidance. 
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(b) If Parks or his attorney had been peDnitted by 
the Minto Tribal Court to make Parks's other 
jurisdictional arguments, would such arguments 
have been successful? 

At the March 25, 2011 status conference the MTC's attorney 

told this court that if the MTC had allowed plaintiff Parks's 

attorney to speak at MTC's May 7, 2009 teleconference hearing, 

the members of the MTC would not have understood what plaintiff 

Parks's attorney would have told them. Assuming so, if the MTC 

had allowed him to speak, the odds that the members of the MTC 

would have understood, much less accepted, plaintiff Parks's 

attorney's other jurisdictional arguments were zero. 

In addressing this question, the superior court may need to 
address: 

(1) Whether Parks's or Stearman's objections to the Minto 
Tribal Court proceedings affected the Minto Tribal 
Court's jurisdiction to hear the case? 

If the question is would plaintiff Parks's attorney's 

argument regarding the MTC's exercise of its purported 

jurisdiction have been successful if the argument had been made 

to the Alaska Supreme Court - rather than to the MTC, all that 

can be said is that 1) in John v. Baker I, supra at 761, the 

Alaska Supreme Court promised plaintiff Parks and other Native 

parents that "Alaska Natives who for any reason do not wish to 

have their [custody] disputes adjudicated in a tribal court will 

retain complete and total access to the state judicial system," 
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2) because plaintiff Parks's daughter is not domiciled within, 

and is not a resident of, a reservation that Congress or the 

Secretary of the Interior has created for the NVM, pursuant to 

section 101(b) of ICWA, 25 U.S.C. 19l1(b), Congress has provided 

plaintiffs Parks and Stearman a statutory right to object to the 

MTC's attempt to assert its purported jurisdiction regarding 

matters that relate to the custody of S.P. and to their parent-

child relationship with S.P., and 3) in State v. Native Village 

of Tanana, supra, the Alaska Supreme Court intentionally provided 

no guidance regarding this issue. 

(2) Whether the alleged minimal contacts by Parks, 
Stearman, or the child with the Native Village 
of Minto affected the Minto Tribal Court's 
jurisdiction to hear this case? 

Edward Parks 

In January 2010 when this court decided to leave S.P. in the 

physical custody of plaintiff Parks and his mother, Evelyn Parks 

Lundeen, rather than complying with the court's decision, the MTC 

issued a "protective order" against plaintiff Parks .§.1@. sponte 

and ~ parte. The MTC then submitted its order to the Alaska 

Department of Public Safety for the Department's rote inclusion 

of the order in its central registry of protective orders, after 

which the MTC filed a civil action in this court to "register" 

its order. See In the Matter of: Minto Tribal Court Temporary 
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Protective order Case No. 01-06-10, Alaska Superior Court No. 

4FA-10-00012 CI. In response, plaintiff Parks filed a motion to 

dismiss that action, which the court subsequently granted. In 

support of his motion plaintiff Parks filed an affidavit in which 

he described the contact he had had with the NVM prior to June 

2008, i.e., the date the MTC first purported to assert its 

jurisdiction over plaintiff Parks and S.P. That affidavit is 

attached here as Attachment C. In his affidavit plaintiff Parks 

attests: 

I was born in Portland, Oregon, in 1972, but when I was 
six months old I moved to Fairbanks, Alaska, which is 
where I was raised. Not only have I never been a 
resident of the community of Minto, between 1972 and 
the present I have been physically present in Minto 
only once. In 2005 I was in Minto for approximately 
five hours when [S.P.'s] mother, Bessie Stearman, and 
I drove from Fairbanks to Minto to visit Ms. Stearman's 
parents, who were residents of Minto. 

Attachment C, para. 4, at 2. 

But even if plaintiff Parks had had contact of some sort 

with the NVM, those contacts would be legally irrelevant. Because 

in Montana v. united States, 450 u.S. 544, 101 S.Ct. 1245, 

67 L.Ed.2d 493 (1981), the u.S. Supreme Court squarely held that, 

even inside the boundaries of its reservation, as a "general 

proposition," the "inherent sovereign powers of an Indian tribe 

do not extend to the activities of nonmembers of the tribe." 

Id. at 565, 101 S.Ct. at 1258. Accord cf. Oliphant v. Suquamish 
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Indian Tribe, 435 u.s. 191, 98 S.Ct. 1011, 55 L.Ed.2d 209 

(1978) (inside the boundaries of their tribes' reservations Indian 

tribal courts have no criminal jurisdiction over non-members) . 

So as plaintiff Parks has repeatedly explained to the MTC, 

it had no jurisdiction over plaintiff Parks, either to terminate 

his parental rights or to disrupt his parent-child relationship 

with S.P. 

Bessie Stearman 

In her Second Amended Complaint, plaintiff Stearman alleges 

that she 

is an Athabascan Indian who after the death of her 
mother when she was eight-years-old was raised by her 
maternal grandparents in Minto, Alaska. In 2001 
plaintiff Stearman departed Minto and established her 
residence in Fairbanks, Alaska, where she continues to 
reside. When she moved to Fairbanks plaintiff Stearman 
had no intention of ever returning to Minto and she 
continues to have no intention of ever returning to 
Minto. 

Second Amended Complaint, para. 6, at 2. 

Those allegations are significant. First, because they 

indicate that between 2001 and June 2008 plaintiff Stearman had 

no contact with the MTC, much less contacts that were "minimal." 

And second, because they indicate that since 2001 plaintiff 

Stearman has not been a member of the NVM. 

Article II, section 2, of the constitution for the 

Athabascan Indian residents of Minto that the Secretary of the 
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Interior approved in 1939 pursuant to the Indian Reorganization 

Act states that all children of residents of Minto whose names 

were recorded on a list that was issued when the constitution was 

approved are members of the NVM. So from her birth to 2001 

plaintiff Stearman was a member of the NVM.' 

But Article II, section 3, of the constitution provides that 

a member of the NVM may terminate his or her membership in the 

NVM in three ways: 

1. He or she can "willingly give up his [or her] 

membership, " 

2. He or she can have his or her membership taken away 

by the NVM "for good reason;" or 

3. "If he [or she] moves away from the Village, 

intending not to return, he [or she] shall lose his 

[or her] membership. (emphasis added) . 

The text of the NVM constitution is unequivocal. That 

text indicates that in June 2008 when the MTC purported to assert 

its jurisdiction over plaintiff Stearman she had not been a 

member of the NVM for seven years. As a consequence, 

notwithstanding the contacts with the MTC that she did not have, 

'The NVM constitution is attached here as Attachment D. 
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Montana v. United States, supra, instructs that the MTC had no 

jurisdiction over plaintiff Stearman. 

S.P. 

From her birth in Fairbanks, Alaska, in 2007 to the present 

S.P. has been the daughter of two non-members of the NVM. And 

from her birth in 2007 to June 2008 when the MTC issued the 

"Order for Emergency Custody" in which the MTC first purported to 

asset its jurisdiction over S.P., S.P. had no contact with either 

the MTC or the NVM, much less any sort of "minimal" contact. 

Whether Parks and Stearman submitted to the personal 
jurisdiction of the Minto Tribal Court? 

Not only have plaintiffs Parks and Stearman never submitted 

to the personal jurisdiction of the MTC, in the affidavit he 

filed in S.P. v. Native Village of Minto plaintiff Parks attests: 

On August 28, 2008 the Minto Tribal Court held another 
teleconference hearing in which I participated from a 
conference room at the Tanana Chiefs Conference in 
Fairbanks. Bessie Stearman did not participate. During 
that hearing I told the members of the Minto Tribal 
Court that the Minto Tribal Court had no legal 
authority to involve itself in matters relating to the 
custody of S.P. 

On December 8, 2008 the Minto Tribal Court held another 
teleconference hearing in which. . I participated 
from the conference room at TCC. Bessie Stearman did 
not participate. During the hearing I again told the 
members of the Minto Tribal Court that the Minto Tribal 
Court had no legal authority to involve itself in 
matters relating to the custody of S.P. 

Attachment A, paras. 9 and 10 at 4-5. 
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Then on May 7, 2009 plaintiff Parks (and plaintiff Stearman) 

participated in another MTC teleconference in the TCC conference 

room, this time accompanied by an attorney who plaintiff Parks 

had retained for the specific purpose of explaining to the 

members of the MTC why the MTC had no jurisdiction over 

plaintiffs Parks and Stearman and S.P. But as noted above, the 

MTC refused to allow plaintiffs Parks's attorney to speak during 

the teleconference. 

DATED: May 9, 2011 

Respectfully submitted, 

Donald Craig Mitchell 

Attorney for Plaintiffs 

23 

Addendum 000126

Case: 10-35000   06/08/2011   Page: 150 of 173    ID: 7778685   DktEntry: 73



CERTIFICATE OF SERVICE 

I certify that on May 9, 2011 I mailed a copy of Response of 

Plaintiffs Edward Parks and Bessie Stearman to Questions Posed in 

Alaska Supreme Court Order (and Attachments A through D) to 

CHRISTOPHER ZIMMERMAN 
Zimmerman & Wallace 
711 Gaffney Road Suite 202 
Fairbanks, Alaska 99701 

CHILD CUSTODY INVESTIGATOR 
101 Lacey Street #101 
Fairbanks, Alaska 99701 

HEATHER KENDALL MILLER 
Native American Rights Fund 
801 B Street Suite 401 
Anchorage, Alaska 99501 

SUSAN CARNEY 
Office of Public Advocacy 
100 Cushman Street #502 
Fairbanks, Alaska 99701 

NATASHA SINGH 
Tanana Chiefs Conference 
122 First Avenue #600 
Fairbanks, Alaska 99701 

Donald Craig Mitchell 

Attorney for Plaintiffs 
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DONALD CRAIG MITCHELL 
Alaska Bar No. 7605046 
1335 F Street 
Anchorage, Alaska 99501 
(907) 276-1681 
(907) 276-1681 (Fax) 
dcraigm@aol.com 

Attorney for Plaintiffs 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ALASKA 

S.P., by Edward Parks, Her Next Friend ) 
and Parent, EDWARD PARKS, and EVELYN ) 
PARKS, ) 

) 

Plaintiffs, ) 
) 

vs. ) 
) No. 3:09-cv-00092 TMB 

NATIVE VILLAGE OF MINTO, MINTO TRIBAL ) 
COURT, KEN SALAZAR, Secretary of the ) 
Interior, LARRY ECOHAWK, Assistant ) 
Secretary of the Interior for Indian ) 
Affairs, and U.S. DEPARTMENT OF THE ) 
INTERIOR, ) 

) 
Defendants. ) 

---------------------------------) 

AFFIDAVIT OF EDltJARD PARKS 

I, EDWARD PARKS, having been duly sworn, depose and say: 

1. I am a plaintiff in this action, I am competent to 

present evidence in this action, and I have personal knowledge of 

the matters set forth herein. 

2. I am the natural father of S.P., my seventeen-month-old 

daughter. At all times since her birth, S.P. has been a resident 
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of, and citizen of, the State of Alaska. At all times since her 

birth, S.P. has never lived in, been physically present in, or 

been a resident of, Minto, Alaska. 

3. I am the son of plaintiff Evelyn Parks. My mother is an 

Athabascan Indian. My father is Caucasian. I was born in 

Portland, Oregon, in 1972. When I was six months old my mother 

and I moved to Fairbanks, Alaska. During the succeeding thirty

seven years I have been, and presently am, a resident of 

Fairbanks. I have never lived in, or been a resident of, Minto, 

Alaska. 

4. Several years ago Bessie Stearman, the natural mother of 

S.P., and I began a relationship. S.P. is the product of that 

relationship. Ms. Stearman is a thirty-four-year-old Athabascan 

Indian who after the death of her mother when she was eight

years-old was raised by her maternal grandparents in Minto, 

Alaska. In 2001 Ms. Stearman departed Minto and established her 

residence in Fairbanks, Alaska, where she continues to reside. 

v-llien she moved to Fairbanks r-1s. Stearman had no intention of ever 

returning to Minto and she continues to have no intention of ever 

returning to Minto. 

5. Bessie Stearman and I are not married. However, at all 

times subsequent to her birth, I participated actively with Ms. 

Stearman in parenting S.P. 
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6. Bessie Stearman has a history of alcohol and substance 

abuse problems that include several DUI convictions for which in 

May 2008 she was on probation. 

7. In May 2008 I left Bessie Stearman and S.P. in Fairbanks 

and went to work at a job site on the North Slope. From my job 

site I periodically attempted to phone Ms. Stearman but I was not 

successful. I then learned from an acquaintance that several days 

after I had departed Fairbanks Ms. Stearman had been incarcerated 

for having violated the terms of her probation. Concerned about 

both the whereabouts and well-being of S.P., I quit my job and 

immediately returned to Fairbanks. 

8. When I returned to Fairbanks I learned that, for the 

period of time during which she would be incarcerated, Bessie 

Stearman had given physical custody of S.P. to Rozella Simmonds, 

a Fairbanks resident who is Ms. Stearman's cousin, and Ms. 

Simmonds's husband, Jeff Simmonds. I also learned that before I 

returned to Fairbanks, Ms. Simmonds had contacted the Minto 

Tribal Court and that on June 2 I 2008 the I.:i.into Tribal Court had 

held a teleconference hearing after which it had issued a 

document entitled "Order for Emergency Custody" in which the 

Minto Tribal Court purported to give Rozella and Jeff Simmonds 

physical custody of S.P. Although the "order" stated that the 

parents of S.P. were "unable to care for the child at the present 
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time," I and my mother, Evelyn Parks, were fully capable of 

caring for S.P. In addition, although Rozella Simmonds knew that 

I was the father of S.P., I was not contacted by either Ms. 

Simmonds or the Minto Tribal Court prior to the June 2, 2008 

teleconference. And Rozella and Jeff Simmonds refused to give me 

physical custody of S.P. 

9. On August 28, 2008 the Minto Tribal Court held another 

teleconference hearing in which I participated from a conference 

room at the Tanana Chiefs Conference (TCC) in Fairbanks. Bessie 

Stearman did not participate. During that hearing I told the 

members of the Minto Tribal Court that the Minto Tribal Court had 

no legal authority to involve itself in matters relating to the 

custody of S.P. I also told the members of the Minto Tribal Court 

that I wanted my mother, Evelyn Parks, to have physical custody 

of S.P. At the conclusion of the hearing the Minto Tribal Court 

issued another "Order Granting Temporary Custody" in which it 

acknowledged that Edward Parks "wants his daughter back and that 

he has support from her paternal granCL.'t1.other and paternal aunts 

in Anchorage." But the order then announced that the Minto Tribal 

Court was taking "temporary legal custody of the child, [S.P.L 

and makes her a ward of this court." The order also announced 

that Rozella and Jeff Simmonds were to continue to have physical 

custody of S.P., that if I wished to see S.P. I would be required 
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to make an appointment to do so with Mishal Gaede, a TCC social 

worker, that I would be required to take other actions directed 

by the Minto Tribal Court, and that "the continuation of the 

child in the parental home is contrary to the child's welfare and 

that the parents may not have the child returned upon request." 

10. On December 8, 2008 the Minto Tribal Court held another 

teleconference hearing in which my mother, Evelyn Parks, Rozella 

Simmonds, Mishal Gaede, the TCC social worker, Cheryl Mayo

Krista, the Indian Child Welfare Act (ICWA) social worker for 

Stevens Village, and I participated from the conference room at 

TCC. Bessie Stearman did not participate. During the hearing I 

again told the members of the Minto Tribal Court that the Minto 

Tribal Court had no legal authority to involve itself in matters 

relating to the custody of S.P. I also again told the members of 

the Minto Tribal Court that I wanted my mother, Evelyn Parks, to 

have physical custody of S.P. At the conclusion of the hearing 

the Minto Tribal Court issued a new written "Order Granting 

Temporary CustodyH in which it again announce:! that the Minto 

Tribal Court was taking "temporary legal custody of the child, 

[S.P.], and makes her a ward of this court." The order announced 

that Rozella and Jeff Simmonds were to continue to have physical 

custody of S.P., that if I wished to see S.P. I would be required 

to make an appointment to do so with Mishal Gaede, the TCC social 
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worker, that I would be required to take other actions directed 

by the Minto Tribal Court, and that "the continuation of the 

child in the parental home is contrary to the child's welfare and 

that the parents may not have the child returned upon request." 

11. On May 4, 2009 Bessie Stearman and I obtained physical 

custody of S.P. from Rozella Simmonds and initiated a plan to 

drive S.P. from Fairbanks to Anchorage where we would place her 

into the physical custody of my mother, Evelyn Parks. When Ms. 

Stearman and I did so we left Rozella and Jeff Simmonds a letter 

in which our attorney explained to Ms. Simmonds and Mr. Simmonds 

that "the Minto Tribal Court has no legal jurisdiction of any 

kind to invent its own child custody proceedings. And it 

particularly has no jurisdiction of any kind to involve itself in 

matters relating to the custody of [S.P.]." After reading the 

letter, Ms. Simmonds telephoned TCC social worker Mishal Gaede. 

Ms. Gaede then telephoned the Fairbanks Police Department and 

alleged that Ms. Stearman and I had "abducted" our daughter. In 

response to the allegation, an officer of the Fairbanks Police 

Department stopped the automobile in which Ms. Stearman, S.P., 

and I were driving to Anchorage. On the oral advice of a social 

worker from the Alaska Department of Health and Social Services's 

Office of Children's Services, the Fairbanks Police Department 
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ordered Ms. Stearman and me to transfer S.P. back into the 

physical custody of Rozella Simmonds. 

12. On May 7, 2009 the Minto Tribal Court held another 

teleconference hearing in which my mother, Evelyn Parks, Bessie 

Stearman, Rozella Simmonds, Mishal Gaede, the Tec social worker, 

and Cheryl Mayo-Krista, the ICWA social worker for Stevens 

Village, and I participated from the conference room at TCC. 

For the first time, my mother and I were represented at the 

hearing by an attorney. But prior to calling the Minto Tribal 

Court on the speaker phone, Sue Hollingsworth, the TCC Tribal 

Court Facilitator who organized the teleconference, told my 

mother and me that the Minto Tribal Court not only would not 

allow our attorney to represent us during the hearing, but the 

Minto Tribal Court would not allow our attorney to speak to the 

Court at all. Ms. Hollingsworth also told me that the Minto 

Tribal Court would not allow me to make an audio recording of the 

hearing using the portable tape recorder that I had at the 

hearing. And when the hearing began, Lorj Baker, the presiding 

judge of the Minto Tribal Court, told me that the Minto Tribal 

Court would not provide me with a copy of the audio tape 

recording of the hearing. During the hearing Rozella Simmonds 

told the members of the Minto Tribal Court that she and Jeff 

Simmonds no longer wanted physical custody of S.P. Ms. Stearman 
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and I then told the members of the Minto Tribal Court that we 

both wanted my mother, Evelyn Parks, to have physical custody of 

S. P. My mother then told the membe.rs of the Minto Tribal Court 

that she very much wanted to have physical custody of S.P. and 

that sh~was fully capable of caring for her. Ignoring what my 

'>"'-" 
mother, Ms. Stearman, and I just had told them, the members of 

the Minto Tribal Court then asked Rozella Simmonds if she would 

agree to continue to have physical custody of S.P. until such 

time as the Minto Tribal Court arranged a permanent placement for 

her. Ms. Simmonds said that she would. The Minto Tribal Court 

then issued an oral "order" in which it purported to terminate 

Ms. Stearman's and my parental rights. Also on May 7, 2009, the 

Minto Tribal Court issued a written "Temporary Protective Order" 

in which it purported to prohibit Ms. Stearman and me from having 

any further contact with S.P. 

-k~ 
Edward Parks 

SUBSCRIBED AND SWORN to before me this ~~ day of July, 

2009, at Fairbanks, Alaska. 

~~mrLyD 
Notary Publlc 
My Commission Expires: 
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AFFIDAVIT OF DONALD CRAIG MITCHELL 

I, DONALD CRAIG MITCHELL, having been first duly sworn, 

depose and say: 

1. On the afternoon of Thursday, May 7, 2009, I attended the 

teleconference "hearing" the Minto Tribal Court held on the 

subject that it described in the email notice it sent to Edward 

Parks as: "In the Matter of Sophia Parks for Permanency and 

Termination of Parental Rights." The hearing began at 

approximately 1:30 pm and was held in a conference room at the 

offices of the Tanana Chiefs Conference (TCC) in the Al Ketzler 

Building in Fairbanks, Alaska. 

2. In addition to myself, the individuals who attended the 

hearing were: Edward Parks and Bessie Stearman, the father and 

mother of Sophia Christobel Parks. Evelyn Parks Lundeen. Bessie 

Stearman's grandparents, Rita and Fred Alexander, both of whom 

are residents of Minto. Six TCC employees: social workers Sue 

Hollingsworth, Mishal Gaede, and Kathleen Halverson, an attorney 

and a paralegal from the TCC legal department, and a security 

guard. Cheryl Mayo-Krista, the Indian Child Welfare Act 

representative from Stevens village. 

3. Prior to calling the Minto Tribal Court on the speaker 

phone, Sue Hollingsworth told me and the other individuals in the 

room that not only would the Minto Tribal Court not allow me to 

represent Edward Parks, Bessie Stearman, and Evelyn Parks Lundeen 
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during the hearing, but that the Minto Tribal Court would not 

allow me to address the Court. Ms. Hollingsworth also told me 

that the Minto Tribal Court would not allow me to make an audio 

recording of the hearing using the cassette recorder I had 

brought for that purpose. And when the hearing began, Ms. 

Hollingsworth asked Lori Baker, the chief of the Native Village 

of Minto, to answer the second question I had just asked Ms. 

Hollingsworth, which was whether the Minto Tribal Court would 

give me and Edward Parks and Bessie Stearman a copy of its audio 

tape recording of the hearing. Ms. Baker said that the Minto 

Tribal Court would not give us a copy of the audio tape (assuming 

that in Minto an audiotape recording of the teleconference 

hearing was in fact being made, Ms. Baker did not tell us that 

one was) . 

4. When the teleconference hearing began Ms. Baker informed 

us that, in addition to herself, four other judges of the Minto 

Tribal Court were participating in the teleconference hearing: 

Vicky Charlie, Lou Anne williams, Ginny Baker (Ms. Baker's 

mother), and Francine Greenan. However, throughout the hearing 

Lori Baker was the only member of the Minto Tribal Court who 

spoke. Ms. Baker then directed Mishal Gaede to summarize the 

notes in her file. Ms. Gaede then proceeded to cull through her 

notes, speaking as she did so. with respect to Edward Parks, as 
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part of her description of the history of the situation since the 

birth of Sophia Christobel Parks, she said: "He's a very loving 

and caring parent, no doubt about it," but because of his temper 

"he can turn on a dime." In her extemporaneous report, part of 

the presentation was a reiteration of events in which she - i.e., 

Mishal Gaede, had participated personally. However, well more 

than half of the information she conveyed was hearsay. Ms. Gaede 

also read a letter that she said she had received earlier in the 

day from Bessie Stearmen's cousin, Rozella Simmonds, and her 

husband, Jeff Simmonds. In their letter, in addition to lecturing 

Ms. Stearman about their disapproval of Edward Parks's and Ms. 

Stearman's self-help efforts to obtain custody of their daughter, 

the Simmonds's informed the Minto Tribal Court that they no 

longer wanted to have physical custody of Sophia Christobel 

Parks. Both throughout Ms. Gaede's presentation and then at the 

conclusion of it, Ms. Baker did not allow Edward Parks, Bessie 

Stearmen, me, or anyone else in the room to question Ms. Gaede 

about the accuracy of the numerous statements of purported fact 

that she had just related orally. 

5. When Ms. Gaede finished her presentation, Ms. Baker gave 

Cheryl Mayo-Krista an opportunity to speak. Ms. Mayo-Krista 

stated that Ms. Gaede had told Ms. Mayo-Krista that TCC and the 

Minto Tribal Court wanted to work cooperatively with her 
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regarding the Sophia Christobel custody situation. But she had 

never heard from Ms. Gaede, nor had she been notified of Minto 

Tribal Court hearings. She said that the Minto Tribal Court had 

seemingly expended considerable effort to assist Bessie Stearmen, 

who had been raised in Minto. But the Minto Tribal Court had done 

nothing to assist Edward Parks, who was not from Minto. When Ms. 

Mayo-Krista concluded her remarks, Lori Baker said that all of 

Ms. Mayo-Krista's concerns had been addressed at the last hearing 

of Minto Tribal Court. When MS. Mayo-Krista responded that she 

had no recollection that that was the case, Ms. Baker gave Ms. 

Mayo-Krista no further answer. 

6. At that point, Lori Baker announced that the Minto Tribal 

Court wanted everyone but the TCC social workers - Sue 

Hollingsworth, Mishal Gaede, and Kathleen Halverson - to leave 

the conference room. So we all did so. For approximately the next 

15 minutes Ms. Baker, the other members of the Minto Tribal 

Court, and the TCC social workers discussed the situation 

privately. 

7. When I and the other attendees were allowed back into the 

conference room, Lori Baker said that the Minto Tribal Court was 

under a time constraint so she was limiting additional speakers 

to a two minute presentation. Rozella and Jeff Simmonds then were 

patched into the conference call. They asked whether their letter 

4 

Addendum 000139

Case: 10-35000   06/08/2011   Page: 163 of 173    ID: 7778685   DktEntry: 73



had been read. When they were told that it had been, they 

reiterated that they no longer wanted physical custody of Sophia 

Christobel Parks. Bessie Stearman then spoke. Crying, she 

apologized to Rozella and Jeff Simmonds for her conduct. Then 

Rita Alexander, Bessie Stearman's grandmother, spoke. She called 

Jeff and Rozella Simmonds "wonderful people" and said "we just 

want what is best for Sophia" and then concluded by saying that 

she prayed "that god's will be done." Then Lori Baker gave Evelyn 

Parks Lundeen an opportunity to speak. She reviewed her spotless 

employment history and said that she was both willing and well

qualified to have physical custody of Sophia. She said she would 

"do my best to cooperate with the Minto Tribal Court," and that 

by allowing Sophia to live with her and her daughter in her 

daughter's home in Anchorage "my granddaughter will be in a safe 

environment." When she concluded, Lori Baker asked Evelyn Parks 

Lundeen whether she had filled out an application to be certified 

as a Minto Tribal Court foster parent? Ms. Lundeen responded that 

she had not, but that she would be willing to do so if that was 

necessary to obtain physical custody of Sophia. Lori Baker then 

allowed Edward Parks to speak. He said that he was "desperate" to 

be Sohpia's father, and that for the past year he had missed 

participating in her growing up. He told the Minto Tribal Court 

that he wanted his mother, Evelyn Parks Lundeen, to have physical 
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custody of Sophia. Then Bessie Stearman spoke again. After again 

apologizing to Rozella and Jeff Simmonds, she said that Sophia 

had a good relationship with her father, Mr. Parks. She said that 

she wanted Evelyn Parks Lundeen to have physical custody of 

Sophia. She then reviewed the efforts she had been making to get 

counseling. She concluded by saying that she was "willing to do 

anything required by the court to regain custody in the future." 

8. When everyone (other than me) who wanted to speak had 

done so, Lori Baker asked Rozella Simmonds, who was still on the 

call, whether she and Jeff Simmonds would be willing to continue 

to care for Sophia until the Minto Tribal Court arranged a 

permanent placement? Ms. Simmonds said that they would. Lori 

Baker then said that she was putting her end of the conference 

call onto mute because the Minto Tribal Court was going to 

commence its deliberations. However, before she did so she 

invited any of the TCC social workers who wished to participate 

in the deliberations to do so by calling into the Minto Tribal 

Court from a different room and on a different telephone line. 

She then gave out that telephone number. I do not know whether 

any or all of the TCC employees then participated in the 

deliberations. 

9. Approximately 15 minutes later Lori Baker came back on 

line to announce that the Minto Tribal Court had completed its 

6 
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deliberations. She announced that the Court had decided to leave 

Sophia Christobel Parks in the physical custody of Rozella and 

Jeff Simmonds until the Court held its next hearing on June 8, 

2009, at which time it would decide on a permanent placement for 

Sophia. Ms. Baker then announced that the Minto Tribal Court had 

terminated Edward Parks and Bessie Stearman's parental rights. 

Finally, Ms. Baker announced that the Minto Tribal Court was 

issuing a protective order against Edward Parks and Bessie 

Stearman, a copy of which it would mail to them. The conference 

call then ended. 

Donald Craig Mitchell 

SUBSCRIBED AND SWORN to before me this 10th day of May, 

2009, at Anchorage, Alaska. 

Notary PublIc 
MELlANY QUAID 

State of AIasIIa 
My CommissIon ElIp/Ias Apr. 28. 2013 

Notary PM c 
My Commission Expires: 

7 
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DONALD CRAIG MITCHELL 
Alaska Bar No. 7605046 
1335 F Street 
Anchorage, Alaska 99501 
(907) 276-1681 
(907) 276-1681 Fax 
dcraigm@aol.com 

Attorney for Respondent 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

FOURTH JUDICIAL DISTRICT AT FAIRBANKS 

In the Matter of: 

MINTO TRIBAL COURT 
TEMPORARY PROTECTIVE ORDER, 
Case No. 01-06-10 

No. 4FA-10-00012 CI 

AFFIDAVIT OF EDWARD PARKS IN SUPPORT OF 
MOTION TO DISMISS 

I, EDWARD PARKS, having been duly sworn, depose and say: 

1. I am the father of my daughter Sophia Parks. I am willing 

and fully capable of caring for Sophia and no Alaska Superior 

Court has deemed me to be an unfit parent. 

2. Sophia was born in Fairbanks, Alaska, and has never been 

a resident of Minto, Alaska. 

3. I am not and at no time have I ever been a member of the 

Native Village of Minto. I have never subjected myself to the 

jurisdiction of the Minto Tribal Court, and since May 2008 when 

the Minto Tribal Court first tried to disrupt my parent-child 

relationship with my daughter, I have consistently explained to 
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the Minto Tribal Court that it has no legal jurisdiction over 

either me or Sophia. 

4. I was born in Portland, Oregon, in 1972, but when I was 

six months old I moved to Fairbanks, Alaska, which is where I was 

raised. Not only have I never been a resident of the community of 

Minto, between 1972 and the present I have been physically 

present in Minto only once. In 2005 I was in Minto for 

approximately five hours when Sophia's mother, Bessie Stearman, 

and I drove from Fairbanks to Minto to visit Ms. Steerman's 

parents, who were residents of Minto. 

SUBSCRIBED AND SWORN to before me this 16th day of January, 

2 

Expires: My Commission expires 
January 19. 2011 
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Case 3:09-cv-00092-HRH Document 53-3 Filed 10/30/2009 

1 

CONSTITUTION AND BY-LAWS OF THE NATIVE VILLAGE 
OF MINTO 

"'1', It f;nmp of In{liftn~ hnvin#!: tilt> ('ommon IM,"(} of Jiving together 
ilt the Vdlil~ of Minto, Tt>rritnry of AII\!oOIm. in order to J~f\ve hetter 
life :md I-o'1'elltel' Ji(>Ct!I'ity. nmk<! for OIfl1*'lves thi$; Cunstitution a.d 
Hy-Iuws~ hy HHII}(H'lly uf th~ 8(1" of ('Utll!l">s:-. of .rIlJlt~ I/'{, IV34 as 
atht'tldtotJ hy tht'! tlcfl'l of .'ulle Hi, H~a..j.1tntllln.y 1, Hni6. 

AJm('f..E r-NAME 

Thiti or"gunh:atioll shalllH> called the "Nntit-(' YiUage of ~Millto." 

ARTlt'I.E II-MEltuEHRHIP 

S"-;C"1'tON i. Fit'xt .iJlembeJ·~.-An Pt'I':-I.()IlS whOiJ! nallles al'e 011 the 
liht of native residf'llts, made a(X'OI-din,r tet the Instr-udions of the 
Socl..-tnry of the Illter-in," for organization in AJltskJ', shan he ~emool'S 
or th .. VIlla",.. . 

.sEt,. 2. CMld,·p1f. 0t M .... b,"'.-All child ..... of .ny membors shall 
I.t' lUC"ntix-1"R of ttu~ V tUagu. 

SF"", 3. LOJIIf 01 MemlJer#hip.-Any u""tlIlwr umy willingly ~\'e up 
his Irtt'ull"-I'l'Ih ip. 01' hlS n~m~l':ihi() may be takt'JI away for goOO l'ellSOtl 
hl" II", Villal("~ or if h .... UJU\"('5 away f .. mll the VillaA'!_ intending 110t to 
f'rlnf", I.e- !-Ihall I.!tie hu.. DleDlbertihi',I. . 

S ...... ·.4. /l"f'tr Mrmh,·nAip.-AIIY person who has lost his membemip 
_lid any other uti,'" penoll may be tnftdr M nwmber if he sets Ul) a 
honK" in tiN> V if ...... 

Sa:. !~. Jlnllbtrl7lf},ip !lul".-ThE' \·illa~ lUI'.\-' Inake rnres to ~Vf'rn 
lU~fttl .. r,;llitJ, f'iltwt' for 'he purplHl" of url-yinl!' mat thL':; ArtlCJe or 
('O\'l"r1111l t .. embershil' luattE'rs not laun {'lire of in tbis Article.. 

AIlTtcu: III~\'ERI<I"o ilooy 

SIIllTfUN 1. (,hoire 0' (Jo,.N'ftJ .. g Rody.-At • ",... ... .ral meetillg fol· 
low-in#[ tit .. H(,Uptauce of this Cotlstjt .. tim'~ the ,.iI1atge n1el.nbership 
sba II (Jt.cide what kind 01 govenliug body it wishes to set up to Rpeak 
and act for th(> ViIJlf.3le and to IlBe the POWc-l"S of the Village. If there 
lS a governill~ bod,\> already set up in the "ilJaJle. at the time rhis 
('onstituti()n IS aCCf:'pted, the membel'Ship tnlW dE-Citle to keel) that 
~o\tpnlillg hooy, or it nlltY ehOOSP n IlPW rol'm o'f ,overmuent. 

Ste. 2. efw;"" of Offi ... ra.-The Vitiligo sh.1I at the same time 
({(>(·hle how Ulfi'hllM!'I'S and oftl('e~ of the l!Ol'enlinJr body shan be chosen 
,tlal how htng Hu-y l'ihaU ~·I·ve. TIlt" \~illa,..tt. Hlllllf fhfi'li dltlOSe tbe 
l.u ... .Jul..et1l (0 SE'1'\'(~ Ul1 tht~ Ilm'PruiH~ bod,}' tmd such nftit..-ers as may be 
lil()lll!'ht ut"(~"I·y. 
Soc.~, Jff'(·th'!lx f,f J/nnlH'I"lI.hip flml OOl'i'1'n.1ng Rody.-The Village 

:-.hnll dt~)(1e wh("u aud how oft~u there t)hould he nJa"Cings: of the whole 
2li(t321-"O (1) 
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'.""",. 

2 

Vilh~gt~ 1tu.'lllhel~hil} Il~ w{"1i Il~ nf IIH' ~un·l·nihg hUlly: Ill~ it shull 
tll~·idt· whilt noti(~e Sit/If! he J!i\.{." (01" '·h~ cldlin~ of m'>f'tiu~s fUtti how 
mUll.'¥' IHI·mbt·rs nmst I:t' I'rt>Hent M ~ud. utN'tin,!'K ill tlrth'r tn 41n hnsi
HW';'<;; 1l1ld it In1lY 1II~,kt' tUlV otluol' l"ulps nf>~r:v fnt' Ihe hf)ldiJ1A' of 
meec.in~ff,. A ~nN'lll IUN~1 'u\1! of the wholE' 1ll('lubership ~bt\1I be hehl 
at 1f"ll~t. mU'(l a J~IU. 

SEC, 4. neetml mod ROI,I>/'i <II I'illage [}eriJtioIIR,-.\ ""'(lnl .h.1I 
J:c made and kt."pt of Rill the I'liles made under f:leetiolls 1, 21 and 3 of this 
Article, which .'«:01'<1 51lall be clllJeti Ute' Recol'{t of Ol·~m".ntitm of the 
Native Villa/!. of Minto. Copi •• of this ,,,, ..... d .hall l"'Il;""n to the 
tl'l,dlOl"or other 1'e11-l'eSt"ntative of the Oftice of Indian Affairs !ll"r,illg 
the ViII"Il", The .. o sh"U h. llUt in the ''O('()l'd tb. n.,~of 1111 1""'SO'1lI 
rho""" to Ix> olliee ... ot 1 h. "ilIllll'" 

Am:rcu: I\r-PUWI:HS HF 'I'liP. "1I..LAm: 

S"'TION I, ['OWNW Jli>hl,-Th. YiUaA' shall I •• ,,, the foUowing 
pOWC~I'~ : 

Ttl rto ull things fOl,tlu.- {'OIHluon ~n(){1 wl,idl 'It hilS duut, (II' hl\R had 
1.he l'igh~ to ,to in the past 1l11d which al'e not agabw Fed"l'&l la\v and 
sHch Tel'l"lhu'ial hn,., n~ mny IlPV1y¥ 

T(~ (loa I ""jtll the F('derul And Tenitol'i"1 Om'ermuellts on matters 
whidt iutel'eHt tJle VilJnllC, to 1:4101> IUlY J"ri\"ing IIf taking away of Vil~ 
la",1'e hmds or ot hf'l' prot"","11), withotlt its ronRNlt, and to get legal aid, 
ll~ 001. f(u1h ill the u('t, of ~Jllne 18, 1984. 

'1'(. (:outl'ol the U!'1e by JUNUOOJ'$ or nonmembers of Rny l-er-;ene set 
Iv,jue by the Ii'Mel·1.1 GOn>I'IIII .... l' 1m' the Village "lid tn keep ordel' 
in the reserve. 

TI) guard and In lostpl' IInth'E' Jiff't nI'ls QlUll~ious Rud Ilft.tive 
cnslolU!oi not llgainsl lu\\', 

SEC. 2. Grant 01 ,l/orl' POlf'f'Iw.-The ViII'ftg:f' lOftY hl\\'(>' and UNe such 
I)lhl'j" POWt'l'S fiR mlty he- gin· .. to i1 h~' the I"'~l~"al or Territol'"ial 
( hn:ernmeuL 

Hr.c.3, (fxe of '~01"t'l'Ir.-TIw.ltOvel'uinp" body IiIhaU put into use such 
or th" ,,"Wet'" <If tho ViII,,!!" as the Village may givo to iL at I!"n .. ral 
Ule(~tillt..rt; or tho Jlwmb('r:;J1Ip and shall Hlake reports of its actions to 
th~ ~nembershil) at. hre,u~I',,1 Ulfe(in.es. 

SI«). 4. Ru1e-1naking Pou.w'.-The VilIft~ may mal[t\ rules whieb 
IIl'e not agllillst III\\, to ('Iu'ry Ollt tho words of tbis toustitllti,,", 

ARTf(,LE V -RtoUT8 or Ab,NBUS 

Hr.cTl(IN 1. Riqhl 10 rol.,-Allmellllwl''' of the ViUaj(. 21 years of 
ft~' VI' vvel RIH~1l IIlH'e Ule right. to \'ote in Villuf-~ lU(!ptiilf.:,"f9 and 
c·led iOIl~, 

SI::<J. 2. Ui9ht. fo SpNlk a.lld H'e.et l"l"t'"p.ly,-MembE>rs o·f tht>: Village 
slll~1I haw tile right 10 !illPak Itnd Hlt'e.t tugt'lhl'l' f~}y III 1\ peaceablo 
wny, 

REO. 3. Rit,At to SIIm'p hI /:lMwftf-".--M~ml>eI'R of th,p Village Rh.aU 
hllve ~Iual duuwe 10 shnl'e in the- bt~H~fils IIf Ihe Village. 

AU'l'IIU'l VI-('HANUF..s IN TilE CoNBnTUTION 

(!llanltCls 111 (his CtJllFltit.utiulI 1,1111 By·ln WR llIny I~ uuu.lt" if t lu~ I'hnn""r(~,,! 
am apfJl'()v,~d hy t.he R('('relul'Y of tin> ] ntt'rim' alit! Ity a luajol'ity vot.e 

~~~) 

3 

.. f th. Villaf.'" ",,,,,,I,...,. volill/( ill all .Iedio" ('"U.d hy the S<"'I'tt ary 
~)f the Interior lit ",hid_ Itt lea::!t ao pet' cent of tim \·olmg lU(>lIlh('I'~hip 
take P"I't. 

ny,LAWS OF nIE NATIVE VILLAGE Of MIN','O 

ARTICLE I-(}FFU'ER8 AND TUEIR DUTIES 

Rtt"rION 1. Vill.flg(J. R('cordN,--Thft Villt4!:e 01' the 1lU\'f!I'nillg LHHh' 
sholl ('h(K»re ORII 01' more)uemlwl'S who shnll huve tilt" dllt'! of kt:wJling 
records or aU flctions tll,d deci.siolll'l of the ViURW ftnd 0 t.he guvel'U
illg ~ly nod of wving copies of IllC rewl-dS 10 the rel)ft~~,mtativ6 of 
tbe ()ftk-e of Indian Affairs serving the Village. 

~EC. 2. J1;{(~ FUM8.-The Villa~TO 01' the gnwruiug bml,v l->Iulil 
dwc~ I,: (~ 01' IHOI,,(" meml:t·l's who f.lh~1I huve tJu' duh' of l'fttlRg for 
the VjJJu~e funds llUtJ kl.'el,ing l1~COI'dfl of nil funus taken in antI paid 
flttt .8.ud ~IViUIl ('o[>ies of t he l'eC~II·(Lc;;. to tile l'epresentative uf the ()trn:e 
of Iudi,," Affairs, 

SEC, 3, Office" and A,qcmts.-··The Villa"", or the !I')v.rui"g lx><ly 
lUay citU<I!:le ns mAny off~':ers and itgNltS 8M it 1I18Y lIef.!d to cnrry nut ils 
duties filtd shall state tI~ l~ngt,h of scrvi<"e and the <[lIties (If each uflit .... ,.. 
or agent when he is chosen. 

AancLE II-AooPTIoN 

This Constitution and ny~lnws shall be ill (·fred whell H. is ngfet~d 
to by a majority vote of the Villttge m~mhers votillg i'l an eject ion (~a!led 
for the l.ur[JOSf'> by the &-cft'hry uf til", Inte.rior: Prm,id,.d, Tha.t At 
least 30 per cellt of the voting lU("mhe~hip take rJlll't. 'flu~ IJersolls 
entitled to vote al~ all the adult natire rt'sidlllits in the Vii RI--~ of 
Mintu. 

APPROVAL 

This COIlSit.it,bt.ion and Hy~la\\'s is I....,rehy nplH'fU't·d hy tll(, A:-;Hi~hllli. 
Secretl\ry of tile Interior Rnd suluniltt>.c.I fc',t 1l~(~fJUttlt'e Of l't' Jt!d ion hy 
the group of Indians: hR.\'iu~ a 4.-'onunoJ! houd of living 'o#.I'("llt~1' ill tho 
Villa~p. of Minf(), AI.t'Ska., m at! el(l('tioll ('allt~d ~l1d held 1111(1(>1' ihe 
Inst.ructions of Ihe Secretary of the Interior. 

All 1'101,," alld regulations he ... t"!,, ... 1)l'("ullll!lll~cl loy 110. int''''i,,,' 
lle()8J'humlt nr by t:he Olftce of Indian Affnirs) 00 fu us tlu~y inKy be 
incomlNltihJe with auy of the pruviHlollS of tlu' said (!()IlHtitlitiun and 
l,y-Iaws will he hmpplklt.ble to th~ Villa~ of Milllo, TNTitOl'Y of 
AlnslUl, froUt mul afhw tim dltt(l' (If IHlupt.ioll of this (~oust itutioll. 

All Offit.'fl;S uHfI emplnyeNJ of the Interiur J)o,!l1rtmc'lt "roc Ordt'fl'U 
to ubidH hy 111l~ pro\'lsioHl-> of II\{' Hllid ('on~titnflUn !lut! hy.lllWl'I. 

()~iCAR 1.,. CnAI'MAt,,", 
l.aF.<u.J 

WAHIJIN4l'l'ClN, p, C'l ilia!! ;;,j, m.J.<}, 

CERTIt'lCATION OF AUOI'TlON 

PIII'!-;Il11111 IH au HI'dc~I" apl)row(1 ~tll.\' 2:1, IH;lU,IIY tlw As."i~I"111 SPC'I'(,· 
tary Hf tlj(~ JulN'lHr, thlPl ai,ill,du'" (~on.stitutiun ami h,y·hlWl'I Wll~ ~uh
mitted for "ILtilit:ntioll to the J!Tftnp of [lidililifi having It t'tJ!UIUIIU bmut 
of I'e,,<;icl('ll{'(>' itl III'} Villuge uf Miuto, Tt'ITitm'y tlr Alnskll, llll<l Wlt:-\ nil 
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l~lul'">t· ;m. 1939 duly ratifif>;(l hy a vote of 60 fo)' and 0 agairu:!". 
in nil eiedion in wfllrh over au per <,ent. of tiU)f;U entitled to vote cast 
tht~ir haUnts} in ft(X'Ol"(lau('(\ with slwtion 16 (If the India1l Reorg9.niza.~ 
tioll A<,t. "f .1"". 18, 1934 (48 Stat. ~)84), as amended uy the Act of 
.Iulle 15, 1935 (49 Stat .. 378). 

LOUIE SILAS, 

C. W. Hor.J..ANO., 
OVllCI?l,m.ent RepJ"e8enlative. 

Chairman, Eledio-n Board. 

o 
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I hereby certify that I electronically filed the foregoing with the Clerk of the Court for the 
United States Court of Appeals for the Ninth Circuit by using the appellate CM/ECF system 
on (date)                                        .  
 
I certify that all participants in the case are registered CM/ECF users and that service will be 
accomplished by the appellate CM/ECF system.

CERTIFICATE OF SERVICE 
When All Case Participants are Registered for the Appellate CM/ECF System

I hereby certify that I electronically filed the foregoing with the Clerk of the Court for the 
United States Court of Appeals for the Ninth Circuit by using the appellate CM/ECF system 
on (date)                                         . 
  
Participants in the case who are registered CM/ECF users will be served by the appellate 
CM/ECF system. 
  
I further certify that some of the participants in the case are not registered CM/ECF users.  I 
have mailed the foregoing document by First-Class Mail, postage prepaid, or have dispatched it 
to a third party commercial carrier for delivery within 3 calendar days to the following 
non-CM/ECF participants:

Signature (use "s/" format)

CERTIFICATE OF SERVICE   
When Not All Case Participants are Registered for the Appellate CM/ECF System

9th Circuit Case Number(s)

*********************************************************************************

Signature (use "s/" format)

 NOTE: To secure your input, you should print the filled-in form to PDF (File > Print > PDF Printer/Creator).

*********************************************************************************

s/ Lane N. McFadden

10-35000

Jun 8, 2011
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