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IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLORADO 

 
Civil Action No. 1:11-cv-00243-REB-CBS 
 
CENTER FOR BIOLOGICAL DIVERSITY, et al.,   
          
 Plaintiffs,    
       
v.           
  
JOSEPH PIZARCHIK, et al.,    
 
 Defendants, and 
 
BHP NAVAJO COAL COMPANY 
 
 Intervenor-Defendant 
______________________________________________________________________ 
 

THE NAVAJO NATION’S AMENDED MOTION TO DISMISS 
______________________________________________________________________ 
 

The Navajo Nation (“Nation”) moves this Court to dismiss this action pursuant to 

Rules 19 and 12(b)(7). The Nation has substantial interests that would be severely 

impaired and injured if Plaintiffs‟ requested relief is granted. Thus, the Nation is a 

required party pursuant to Rule 19(a)(1)(B)(i). However, the Nation possesses 

sovereign immunity and cannot be joined, and injury to its interests would occur in its 

absence. Applying the Supreme Court‟s contemporary Rule 19(b) balancing test 

analysis, this action cannot proceed in equity and good conscience. Accordingly, the 

Nation moves for the dismissal of this action pursuant to Rules 19 and 12(b)(7). 

INTRODUCTION AND FACTUAL BACKGROUND 

The Nation is a sovereign, and like the United States, foreign Nations, States, 

and Territories, the Nation possesses immunity from suit. E.g., Kiowa Tribe of Okla. v. 
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Mfg. Techs., Inc., 523 U.S. 751, 754 (1998); Fletcher v. United States, 116 F.3d 1315, 

1324 (10th Cir. 1997). The Nation has standing to bring its claims as a sovereign and on 

behalf of its members pursuant to the doctrine of parens patriae. E.g., Pueblo of Isleta 

ex rel. Lucero v. Universal Constructors, Inc., 570 F.2d 300, 302-303 (10th Cir. 1978) 

(citations omitted). The Navajo Nation is the largest Indian Nation—both in terms of land 

area and membership—within the United States. The majority of the Nation‟s more than 

300,000 enrolled members live on-reservation. And unfortunately, the Nation and its 

members are poor. Approximately 37% of the Nation‟s population lives below the 

poverty level, and the unemployment rate is above 50%. (Cicchetti Aff. ¶ 9). The 

Nation‟s economy is depressed, to put it mildly.  

The Nation collects direct and indirect incomes from the BHP Navajo Coal 

Company‟s (“BNCC”) operation. This operation is conducted entirely within the Nation‟s 

boundaries pursuant to a coal lease entered into in 1957 between the Nation and the 

BNCC‟s predecessor. (Shelly Aff. ¶ 3). The Nation derives approximately $60 million 

annually from coal revenues, and approximately 53% of this comes from the BNCC‟s 

operation. (Cicchetti Aff. ¶¶ 16, Table 1, 20-21). The Nation collects another 

approximately $11 million annually in taxes from the BNCC. (Cicchetti Aff. ¶ 22).  

Moreover, the BNCC is a major employer on the Nation, and approximately 87% 

of its employees are Native American. (Cicchetti Aff. ¶ 10). (Although not all of these 

Native Americans are Navajos, the surrounding demographics and the law of averages 

make the inference reasonable that nearly all of these Native American employees are 

Navajos.) Mining jobs provide approximately 2.75 times the Nation‟s median household 
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income. (Cicchetti Aff. ¶ 29). The BNCC‟s operation also promotes the (limited) 

multiplier effects in the Nation‟s economy, and indirectly contributes to the Nation‟s tax 

revenues. And any decision limiting the BNCC‟s operation would extinguish or debilitate 

all of these direct and indirect economic benefits. (Cicchetti Aff. ¶¶ 24-26, 35); (Shelly 

Aff. ¶¶ 6-8). This would have a devastating impact on the Nation‟s economy and the 

Nation‟s members‟ quality of life. (Cicchetti Aff. ¶¶ 11, 20-21, 30-38); (Shelly Aff. ¶ 8). 

Consistent with promotion of the Nation‟s best interests, on September 7, 2010, 

the United States Federal Government‟s Office of Surface Mining Reclamation and 

Enforcement and Department of the Interior (collectively the “United States”) renewed 

the BNCC‟s Federal Permit No. NM-0003F (“Permit”) for the BNCC‟s Navajo Mine. The 

Permit renewal allows the long-existing mine to continue operating uninterrupted for an 

additional five years. The Permit is critical. Without it, mining operation ceases and the 

Nation‟s income is extinguished.   

Despite this, Plaintiffs have challenged the renewal of the existing Permit with 

this action, alleging that the United States failed to follow the proper procedures in 

renewing the BNCC‟s existing Permit. Amended Complaint for Review of Federal 

Agency Action at 2-3, 4, 12, 17, Center for Biological Diversity, et al. v. Joseph 

Pizarchik, et. al., and BHP Coal Company, No. 1:11-cv-00243-REB-CBS (D. Colo. Feb. 

17, 2011) (“Complaint”). Plaintiffs request this Court to “[v]acate and remand the Permit 

[and] [e]njoin all activities carried out pursuant to the Permit until such time as OSM has 

fully complied with the ESA . . . .” (Compl. at 18, ¶¶ 3-4.) Plaintiffs‟ challenge, therefore, 

threatens a catastrophic result: the extinguishment of a substantial portion of the 
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Nation‟s income and injury to its economy. However, while the Nation‟s profound 

interests may be so impaired, the Nation cannot be joined in this action. Accordingly, 

the Nation seeks to dismiss this action pursuant to Rules 19 and 12(b)(7). 

In support of this Amended Motion to Dismiss, the Nation has attached the 

Declarations of the Navajo Nation‟s President, Ben Shelly, and of Charles Cicchetti, 

Professor of Economics, as Exhibits “B” and “C” respectively to meet its burden of 

production, which “can be satisfied by providing affidavits of persons having knowledge 

of [its] interests . . . .” Citizen Band Potawatomi Indian Tribe v. Collier, 17 F.3d 1292, 

1293 (10th Cir. 1994). 

ARGUMENT 

I. The Nation’s absence requires dismissal pursuant to Rules 19 and 12(b)(7).  
 

Although the Nation is a required party, the Nation possesses sovereign 

immunity and cannot be joined in this action without its express consent. See, e.g., 

Kiowa Tribe of Okla., 523 U.S. at 754; Fletcher, 116 F.3d at 1324. The Nation does not 

waive its sovereign immunity and cannot be joined. Sovereign immunity is the dominant 

factor in the controlling Rule 19(b) analysis, and applying this analysis, this action must 

be dismissed.  

A. The Nation is a required party pursuant to Rule 19(a).  

The Rule states in relevant part as follows: 

(a) Persons Required to Be Joined if Feasible.   
(1) Required Party. A person who is subject to service of process and 
whose joinder will not deprive the court of subject-matter jurisdiction must 
be joined as a party if: . . .  
(B) that person claims an interest relating to the subject of the action and 
is so situated that disposing of the action in the person‟s absence may:  
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(i) as a practical matter impair or impede the person‟s ability to protect the 
interest . . . .  Fed. R. Civ. P. 19(a)(1)(B)(i).  
 

The Rule 19(a) inquiry parallels the Rule 24(a) analysis, Cascade Natural Gas Corp. v. 

El Paso Natural Gas Co., 386 U.S. 129, 134 n.3 (1967), which the Nation addressed in 

its Amended Limited Motion to Intervene. An asserted required party‟s claimed interest 

cannot be “fabricated nor frivolous.” Davis ex rel. Davis v. U.S., 343 F.3d 1282, 1289 

(10th Cir. 2003), cert. denied, 542 U.S. 937 (2004). Tribal economic interests related to 

mining permit actions are in-and-of-themselves sufficient to satisfy Rule 19(a). Kescoli 

v. Babbitt, 101 F.3d 1304, 1310-11 (9th Cir. 1996); see also Lomayaktewa v. Hathaway, 

520 F.2d 1324, 1325 (9th Cir. 1975) (finding same when dispute relates to mining 

lease); cf., Jicarilla Apache Tribe v. Hodel, 821 F.2d 537, 540 (10th Cir. 1987) (finding 

same in oil and gas lease context). Here, the Nation has satisfied the Rule 24 criteria for 

intervention. Moreover, the Nation‟s interests related to the Permit—incomes contingent 

upon the Permit and the BNCC‟s mining operation such as royalties, taxes, fees, 

employment income, and multiplier effects—are not frivolous. Accordingly, the Nation‟s 

Permit-related interests make it a required party pursuant to Rule 19(a). 

B. This Court must dismiss this action pursuant to Rule 19(b). 

The Rule states: 
 
(b) When Joinder Is Not Feasible. 
If a person who is required to be joined if feasible cannot be joined, the 
court must determine whether, in equity and good conscience, the action 
should proceed among the existing parties or should be dismissed. The 
factors for the court to consider include: 
(1) the extent to which a judgment rendered in the person's absence might 
prejudice that person or the existing parties; 
(2) the extent to which any prejudice could be lessened or avoided by:  
(A) protective provisions in the judgment;  
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(B) shaping the relief; or  
(C) other measures;  
(3) whether a judgment rendered in the person's absence would be 
adequate; and  
(4) whether the plaintiff would have an adequate remedy if the action were 
dismissed for nonjoinder.  Fed. R. Civ. P. 19(b). 
  
A court must consider all relevant factors—in addition to the four enumerated in 

the Rule—in its analysis. E.g., Republic of the Philippines v. Pimentel, 553 U.S. 851, 

862-863 (2008). This analysis is a balancing test, which has recently been clarified 

regarding sovereign immunity in three cases—Pimentel, 553 U.S. at 863-873, Northern 

Arapaho Tribe v. Harnsberger, 660 F.Supp.2d 1264, 1278-85 (D. Wyo. 2009); United 

Keetoowah Band of Cherokee Indians in Oklahoma v. Kempthorne, 630 F.Supp.2d 

1296, 1303-05 (E.D. Okla. 2009). This is the controlling Rule 19(b) standard—and 

instructive case law—to be applied in this action. 

1. Pimentel’s analysis controls, and Manygoats is inapplicable. 

The Supreme Court recently articulated the controlling Rule 19(b) standard in 

Pimentel. 553 U.S. 863-873. Lower courts are required to adhere to higher courts‟ rules. 

E.g., U.S. v. Garcia-Beltran, 443 F.3d 1126, 1130 (2006); Hutto v. Davis, 454 U.S. 370, 

375 (1982). Accordingly, this Court is obligated to apply the Pimentel standard here. In 

doing so, the Court may look to three decisions for guidance in its Rule 19(b) analysis. 

The Northern Arapaho Tribe,  660 F.Supp.2d at 1278-85, and United Keetoowah Band, 

630 F.Supp.2d at 1303-05, courts have applied Pimentel‟s analysis, and Kescoli, 101 

F.3d at 1310-11, applied Rule 19 concerning a Surface Mining Control and Reclamation 

Act (“SMCRA”), 30 U.S.C. § 1201 et seq., permit and interested tribes‟ sovereign 
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immunity. These cases stand for the proposition that tribal sovereign immunity is the 

dominant factor in the Rule 19(b) analysis. 

Pimentel—as applied in Northern Arapaho Tribe and United Keetoowah Band—

effectively renders the analysis from Manygoats v. Kleppe, 558 F.2d 556, 558-559 (10th 

Cir. 1977), obsolete. These three cases make clear: (1) sovereign immunity is the 

dominant factor in the Rule 19(b) analysis, Pimentel, 553 U.S. at 865-866; Northern 

Arapaho Tribe, 660 F.Supp.2d at 1280-81; United Keetoowah Band, 630 F.Supp.2d at 

1303-04; (2) the potential prejudice to a sovereign‟s interests must be prominently 

factored into the analysis, Pimentel, 553 U.S. at 868-869; Northern Arapaho Tribe, 660 

F.Supp.2d at 1280-82; United Keetoowah Band, 630 F.Supp.2d at 1304; and (3) a court 

is prohibited from conducting an analysis of the merits of an action in its Rule 19 

analysis. Pimentel, 553 U.S. at 864. These requirements help shape the contours of the 

controlling analysis.   

The Manygoats decision is not consistent with these requirements, and is 

therefore obsolete. The Manygoats court: (1) did not give the Nation‟s sovereign 

immunity maximum weight in its Rule 19(b) analysis, Manygoats, 558 F.2d at 558-559; 

(2) did not prominently factor that litigation‟s potential prejudice to the Nation‟s interests 

into its analysis, Id.; and (3) conflated a merits analysis of the Environmental Impact 

Statement at issue in that case with its Rule 19 analysis. Manygoats, 558 F.2d at 559-

560. The Manygoats court did not perform the three requirements of the contemporary 

rule in its Rule 19(b) analysis, which is now impermissible pursuant to Pimentel (as 

applied in Northern Arapaho Tribe and United Keetoowah Band).  
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This Court‟s departure from Manygoats is justified by the Rule 19 analysis 

cultivated by federal courts in the last three decades, as capped by Pimentel, Northern 

Arapaho Tribe, and United Keetoowah Band. A court appropriately departs from a rule 

when significant changes have occurred in the law since its adoption. See, e.g., Agostini 

v. Felton, 521 U.S. 203, 235-237 (1997) (discussing departure from precedent after 

significant change in the law); 20 Am. Jur. 2d Courts § 132 (2011) (discussing deviation 

from precedent). Since the Manygoats decision in 1977, federal courts have considered 

Rule 19(b) in the context of sovereign immunity several times. E.g., Davis v. U.S., 192 

F.3d 951, 957-962 (10th Cir. 1999); Enterprise Mgmt. Consultants, Inc. v. U.S., 883 

F.2d 890, 892-894 (10th Cir. 1989); Northern Arapaho Tribe, 660 F.Supp.2d at 1278-85; 

United Keetoowah Band, 630 F.Supp.2d at 1303-05. These cases demonstrate a 

significant change in the law since 1977 and—importantly—Manygoats‟ obsolescence. 

Accordingly, this Court‟s departure from Manygoats in this action‟s Rule 19(b) analysis 

is appropriate.  

Although this Court applied the Manygoats analysis in Dine’ Citizens Against 

Ruining Our Environment, et al. v. Klein, et al. (“Klein”), No. 07-cv-01475-JLK, slip op. at 

26-28 (D. Colo. Sept. 30, 2009) (order denying United States‟ motion to dismiss), it 

should not do so in this action in light of Pimentel. Furthermore, in its Klein order, the 

Court reasoned that the National Environmental Protection Act (“NEPA”), 42 U.S.C. § 

4321 et seq., issue and similar facts matched Manygoats and Klein. Klein, No. 07-cv-

01475-JLK, at 26-27. But unlike Manygoats and Klein, this action does not concern the 

NEPA. Instead, a SMCRA Permit is at issue, and Kescoli, 101 F.3d at 1310-11, is 
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instructive for this action‟s Rule 19 analysis. Accordingly, because the rule of Pimentel 

renders Manygoats‟ obsolete and this is not a NEPA action, application of Manygoats‟ 

Rule 19(b) analysis is inapposite here. Instead, this Court must apply Pimentel‟s 

analysis, and should conduct a Rule 19(b) analysis similar to those performed in 

Kescoli, Northern Arapaho Tribe, and United Keetoowah Band. 

2. Pimentel’s contemporary controlling Rule 19(b) analysis is a 
balancing test dominated by sovereign immunity. 

 
Sovereign immunity is the dominant factor in the controlling Rule 19(b) analysis. 

Pimentel, 553 U.S. at 863-873; Northern Arapaho Tribe, 660 F.Supp.2d at 1278-85; 

United Keetoowah Band, 630 F.Supp.2d at 1303-05. Sovereign immunity is a unique 

consideration that demonstrates “the fact that society has consciously opted to shield 

Indian tribes from suit without congressional or tribal consent.” Wichita and Affiliated 

Tribes of Oklahoma v. Hodel, 788 F.2d 765, 777 (D.C. Cir. 1986); see Pimentel, 553 

U.S. at 865-866 (discussing great weight sovereign immunity is given in Rule 19(b) 

analysis); see also Northern Arapaho Tribe, 660 F.Supp.2d at 1280 (discussing same). 

The Tenth Circuit has stated, “there is little room for balancing other factors set out in 

Rule 19(b), because immunity may be viewed as one of those interests compelling by 

themselves.” Enterprise Mgmt. Consultants, Inc., 883 F.2d at 894 (quotation marks 

omitted); see also, e.g., Wichita, 788 F.2d at 777 n. 13 (citations omitted) (discussing 

same). The significance of sovereign immunity circumscribes the discretion otherwise 

afforded to courts in the Rule 19(b) analysis and heavily tips the scale “in favor of 

dismissal.” Northern Arapaho Tribe, 660 F.Supp.2d at 1280 (citing Kickapoo Tribe of 

Indians of Kickapoo Reservation in Kansas v. Babbitt, 43F.3d 1491, 1497 (D.C. Cir. 
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1995)). Accordingly, this Court must give the Nation‟s sovereign immunity the greatest 

weight in its Rule 19(b) analysis.  

a. The Nation’s interests will be prejudiced by a judgment 
rendered for Plaintiffs in its absence. 

 
Analysis of the first enumerated Rule 19(b) factor parallels the Rule 19(a) inquiry. 

Davis, 343 F.3d at 1291; Enterprise Mgmt. Consultants, Inc., 883 F.2d at 894 n. 4; 

United Keetoowah Band, 630 F.Supp.2d at 1304. The Supreme Court has noted that 

“cases instruct us that where sovereign immunity is asserted, and the claims of the 

sovereign are not frivolous, dismissal of the action must be ordered where there is a 

potential for injury to the interests of the absent sovereign.” Pimentel, 553 U.S. at 867. 

The Nation has satisfied similar Rule 24 and 19(a) analyses discussed in its Amended 

Limited Motion to Intervene and herein. Moreover, if Plaintiffs are awarded the entire 

relief they seek, the BNCC‟s operation will cease indefinitely, which would extinguish 

the Nation‟s related incomes. The Nation‟s interests would be severely prejudiced in its 

absence. Accordingly, the Nation meets the first enumerated factor for this Court to 

dismiss this action.  

b. Prejudice to the Nation’s interests cannot be mitigated, 
because of the relief sought in this action.  

 
When the prejudice to an absent sovereign‟s economic and financial interests 

cannot be avoided, dismissal is appropriate. Northern Arapaho Tribe, 660 F.Supp.2d at 

1282; see Pimentel, 553 U.S. at 869-870 (citations omitted); Lomayaktewa, 520 F.2d at 

1326. This second factor‟s standard is even more favorable to dismissal in light of “the 

strong policy favoring dismissal due to tribal sovereign immunity.” United Keetoowah 
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Band, 630 F.Supp.2d at 1304 (citing Citizen Potawatomi Nation v. Norton, 248 F.3d 

993, 1001 (10th Cir. 2001)). Notably, a sovereign‟s choice to not intervene to represent 

its interests “cannot be considered as a mitigating factor to weigh against this likelihood 

of prejudice.” Northern Arapaho Tribe, 660 F.Supp.2d at 1281 (citations omitted); see 

also Navajo Tribe of Indians v. State of New Mexico, 809 F.2d 1455, 1472 n. 25 (10th 

Cir. 1987) (noting that courts‟ considerations of availability to intervene would lead to 

impossibility of finding any required party to be indispensible). Furthermore, unless it is 

a certainty that existing parties‟ interests are virtually identical, a tribal sovereign‟s 

interests will not be adequately represented to mitigate the prejudice to its interests. 

Northern Arapaho Tribe, 660 F.Supp.2d at 1281 (citations omitted). 

Plaintiffs have unambiguously requested absolute relief that could cease the 

BNCC‟s operation. (Compl. at 18, ¶¶ 3-4.) The relief sought by Plaintiffs leaves no room 

to avoid prejudice to the Nation‟s interests. If granted, the Nation‟s incomes will cease 

for an indefinite period, and the Nation‟s interests will be prejudiced despite its absence 

from the litigation. The Nation retains its sovereign immunity and faces the prospect of 

sustaining serious injury without its interests being meaningfully represented if this 

action ends favorably for Plaintiffs. And a decision forcing the Nation to consider waiving 

its immunity would be anathema to the well-established doctrine of sovereign immunity. 

Furthermore, the Nation‟s interests are not virtually identical to the existing parties‟ 

interests in this action, and existing parties, therefore, cannot mitigate the prejudice to 

the Nation‟s interests sufficiently to justify this action proceeding. Accordingly, in light of 

the strong policy interests favoring dismissal, this action should be dismissed. 
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c. A judgment in the Nation’s absence will not be adequate. 
 

Plaintiffs in this action have requested declaratory and injunctive relief that would 

interrupt the BNCC‟s operation, and extinguish the Nation‟s and its members‟ related 

incomes. (Compl. at 18, ¶¶ 3-4.) This request is unambiguous and absolute, and makes 

avoiding prejudice to the Nation‟s interests extremely unlikely.  

The Nation‟s interests factor greatly into the determination of “adequacy.”  The 

term “adequate” within Rule 19(b)(3) does not only refer to satisfaction of the Plaintiff‟s 

request.  Rather, the third factor‟s use of the term “[adequate] refers to the public stake 

in settling disputes by wholes, whenever possible.” Pimentel, 553 U.S. at 870 (quotation 

marks and citation omitted). In this light, a decision for Plaintiffs cannot be “adequate.” 

Here, the Nation and its people are the primarily impacted public. The “public” 

stake in this action belongs predominately to the Nation, its communities, and its 

members. The BNCC‟s Navajo Mine is located entirely within the Nation, and is 

operated pursuant a mining lease between the Nation and the BNCC. Royalties, taxes, 

fees, and other revenues from this operation provide essential governmental services. 

The Nation‟s communities and political subdivisions surround this operation, and its 

members reside nearby and comprise the vast majority of the BNCC‟s workforce. The 

Nation and its people absorb the costs of the operation. And most importantly, it is the 

Nation that would absorb the critical blow if a judgment is rendered for Plaintiffs. 

By any standard, destruction of a large segment of the Nation‟s economy cannot 

be seen to favor the public interest contemplated by Rule 19. Proceeding with this 

litigation—and then future appeals if necessary—will prolong uncertainty and continue 
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to harm the Nation‟s and its people‟s interests. Accordingly, proceeding without the 

Nation cannot wholly resolve the underlying dispute, especially not in any manner 

considered to be in the “public‟s” interest. Therefore, dismissal is appropriate. 

d. Sovereign immunity interests outweigh the Plaintiffs’ 
interest in litigating their claims.     
 

The Nation‟s sovereign immunity—as the dominant factor in the Rule 19(b) 

analysis—requires dismissal of this action. In Pimentel, the Supreme Court made 

patently clear that prejudice to an absent entity invoking sovereign immunity outweighs 

a plaintiff‟s lack of another remedy. 553 U.S. at 871-872. Applying the Supreme Court‟s 

rule, and relying expressly on Tenth Circuit case law, the court in Northern Arapaho 

Tribe stated that “[i]n the context of tribal sovereignty, the Tenth Circuit has held that 

„the plaintiff‟s inability to obtain relief in an alternative forum is not as weighty a factor 

when the source of that inability is a public policy that immunizes the absent person 

from suit.‟” 660 F.Supp.2d at 1283 (quoting Davis, 343 F.3d at 1293-94).  

Moreover, on this point, the Tenth Circuit has stated approvingly 

Although we are sensitive to the problem of dismissing an action where 
there is no alternative forum, we think the result is less troublesome in this 
case than in some others . . . . This is not a case where some procedural 
defect such as venue precludes litigation of the case. Rather the dismissal 
turns on the fact that society has consciously opted to shield Indian tribes 
from suit without congressional or tribal consent. Davis, 343 F.3d at 1293-
94 (quoting Wichita, 788 F.2d at 777); see also United Keetoowah Band, 
630 F.Supp.2d at 1305 (quoting Wichita, 788 F.2d at 777; citing Davis, 
343 F.3d at 1293-94) (stating same proposition).    

 
 Here, the Nation—as a required party—retains its sovereign immunity and seeks 

dismissal based on impossibility of joinder. In light of the Supreme Court‟s Rule 19(b) 

analysis in Pimentel, which has been applied in the tribal sovereign immunity context by 
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courts in Northern Arapaho Tribe and United Keetoowah Band, and the Tenth Circuit‟s 

rule, the Nation‟s sovereign immunity requires dismissal of this action. The Tenth 

Circuit‟s Rule 19(b) standard making sovereign immunity the dominant factor has been 

clear for some time. But if there was any doubt concerning sovereign immunity‟s 

dominance in the Rule 19(b) analysis, Pimentel has resolved it. 553 U.S. at 863-873. 

The Northern Arapaho Tribe, 660 F.Supp.2d at 1278-85, and United Keetoowah Band, 

630 F.Supp.2d at 1303-05, cases further demonstrate this. The Nation now asserts its 

sovereign immunity as a required party and moves this Court for dismissal pursuant to 

Rules 19(b) and 12(b)(7). Accordingly, this Court‟s dismissal of this action is 

appropriate.     

However, Plaintiffs had, and perhaps continue to have, an alternate 

administrative remedy in this action.1 Plaintiffs‟ alternate remedy in this matter existed 

with administrative adjudication before the Department of the Interior‟s Office of Hearing 

and Appeals. Moreover, such an alternative may still exist before the U.S. Department 

of the Interior‟s Interior of Board of Land Appeals. Accordingly, Plaintiffs had—and may 

still have—an alternate remedy, diminishing the notion that dismissal of this action 

would be inequitable due to lack of an alternative remedy available. Therefore, 

considering the relevant factors and applying the controlling analysis from Pimentel in a 

                                                           
1
 See Request for Review, In re BHP Navajo Coal Company’s Permit Renewal, Permit No. NM-0003, 

OSM Project No. NM-0003-N-F-01 at 1 (U.S. Dep‟t of the Interior OHA Oct. 14, 2010); Order Dismissing 
Request for Review, Dine’ C.A.R.E. and San Juan Citizens Alliance v. Office of Surface Mining 
Reclamation and Enforcement, No. DV 2011-2-PR, Permit No. NM-0003, OSM Project No. NM-0003-N-F-
01 at 5 (U.S. Dep‟t of the Interior OHA Dec. 13, 2010) (denying review pursuant to 43 C.F.R. § 4.1362(b) 
because of Plaintiffs‟ untimely request); see also Notice of Appeal, Dine’ C.A.R.E. and San Juan Citizens 
Alliance v. Office of Surface Mining Reclamation and Enforcement, No. DV 2011-2-PR, Permit No. NM-
0003, OSM Project No. NM-0003-N-F-01 at 5 (U.S. Dep‟t of the Interior IBLA Jan. 11, 2011). 
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manner similar to the guiding analyses of Northern Arapaho Tribe, United Keetoowah 

Band, and Kescoli, this Court‟s dismissal of this action is appropriate.    

CONCLUSION 

For the reasons set forth above, the Nation moves this Court to dismiss this 

action pursuant to Rules 19(b) and 12(b)(7), and any other relief this Court deems just 

and proper.   

CERTIFICATE OF COMPLIANCE WITH D.C.COLO.LCivR 7.1.A 

Counsel certifies that the Navajo Nation conferred with Brad Bartlett, counsel for 

Plaintiffs, Walter Stern, counsel for the BNCC, and John Martin, counsel for the United 

States by phone to resolve this disputed matter prior to filing. Although Mr. Bartlett 

would not oppose the Nation‟s participation with reservation of the right to file a Motion 

to Dismiss, Mr. Bartlett does oppose this Amended Motion to Dismiss. Messrs. Stern 

and Martin did not oppose this Amended Motion to Dismiss, but did reserve the right to 

file a response as necessary.  

Respectfully submitted this 14th day of June, 2011. 

 NAVAJO NATION DEPARTMENT OF JUSTICE 

 s/ Brian L. Lewis                                                     . 
 Brian L. Lewis 
 BIA Club Building 
 Post Office Box 2010 
 Window Rock, Navajo Nation (Arizona) 86515 
 Telephone: 928/871-6933 / Fax: 928/871-6200 
 blewis@nndoj.org 
  
 Attorney for the Navajo Nation 

 

 



16 
 

CERTIFICATE OF SERVICE 

 
I hereby certify that on this 14th day of June, 2011, I electronically filed the foregoing 
THE NAVAJO NATION’S AMENDED MOTION TO DISMISS with the Clerk of the 
Court using the CM/ECF system, which will send notification of such filing to the 
following attorneys‟ E-mail addresses: 
 
Brad A. Bartlett 
brad.bartlett@frontier.net 
 
John H. Martin, III 
john.h.martin@usdoj.gov   
 
Timothy B. Jafek 
timothy.jafek@usdoj.gov 
 
Walter E. Stern 
western@modrall.com 
 
Maria O‟Brien 
mobrien@modrall.com 
 
Daniel J. Dunn 
dan.dunn@hoganlovells.com 
 

Jennifer Biever 

Jennifer.biever@hoganlovells.com 

 

 

 

 s/ Brian L. Lewis                                               
 Brian L. Lewis 
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