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1 In earlier reasons, we allowed the appeal in this matter to the extent of declaring that the Project Assess-
ment Director's amended order under s. 11 of the Environmental Assessment Act, S.B.C. 2002, c. 43 failed to ad-
equately establish the necessary processes of consultation with the NNTC, and was, in that respect, defective.
We did not accede to the other relief claimed by the petitioner. In particular, we refrained from quashing the s.
11 order, as we found that it was "no longer in play".

2 The parties have now made submissions in respect of costs. The petitioner argues that it has been substan-
tially successful, and claims its costs in this Court and below. The respondents contend that success has been di-
vided, and that each party should bear his or its own costs.

3 In our view, the primary issue on appeal was that set out in paragraph 103 of our judgment on the appeal:

[103] The parties have, apparently, come to this Court to resolve an issue of law — that is, whether First
Nations consultation in the environmental assessment process must be provided for in a s. 11 order, or
whether there is some extra-statutory method by which it can take place. We are able to answer that the s.
11 order must set out the scope of any First Nations consultation that is to take place as part of the assess-
ment process. While this does not preclude consultation outside the assessment process, such consultation
will not serve as a substitute for consultation within the process.

4 While the petitioner was not granted all of the relief that it sought on appeal, it did succeed on this
primary issue. We are of the view that it was substantially successful on the appeal, and is entitled to its costs.

5 Had the chambers judge analysed the matter in the same way that this Court did, the petitioner would have
achieved substantial success at first instance. At that time, the s. 11 order was still "in play", and the petitioner
would have been entitled to substantive relief in addition to the declaration. The petitioner is, therefore, entitled
to its costs of the proceedings at first instance, as well.

6 In the result, we would order costs in favour of the appellant on scale B in the Supreme Court and on scale
1 in this Court.
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