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Mark L. Asbell Chair:

1 The United Nurses of Alberta ("UNA") seeks to represent "all employees employed in direct nursing care
or nursing instruction" at two separate employers: the AAKOM-KIYII (Peigan/Piikani) Health Services
("AAKOM-KIYII Health Services"), and the Blood Tribe Department of Health Inc. ("BTDH"), (jointly referred
to as the "Respondents"). Both Respondents are independently structured health departments for their respective
Indian Bands and both operate exclusively on Reserve and almost solely for their respective band members al-
though each provides emergency or other health services, as necessary, to non-residents or non-band members
living on Reserve. Although the Respondents are unrelated in the legal sense, the Board heard both applications
together for the sake of convenience. Both Respondents argue the Alberta Labour Relations Board (the "Board")
has no jurisdiction over employer/employee relations between a sovereign Indian Band or entities under its con-
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trol when the relationship is conducted on the Reserve. This Decision addresses whether the Board has jurisdic-
tion over the affairs of the Respondents performing their responsibilities on Reserve. Put simply for this decision
— does jurisdiction over labour relations in health services on Reserve rest with the Province of Alberta or
Canada?

2 After filing the applications and receiving the initial objections, all parties agreed to hold votes on the cer-
tification applications with the ballots sealed pending the outcome of the jurisdictional objection. Subsequently,
with the agreement of the parties, the Board counted the ballots cast on each certification application on condi-
tion the Respondents retained their right and ability to contest the jurisdiction of the Board in the event UNA
won the vote(s). A majority of the eligible employees on each application voted in favour of UNA becoming
their bargaining agent. In light of this, the parties proceeded to argue the jurisdictional objection before the
Board commencing November 19th, 2009. Additional argument and submissions came to the Board after the Su-
preme Court of Canada heard and issued NIL/TU,O Child and Family Services Society v. B.C. Government and
Service Employees' Union, [2010] S.C.J. No. 45("NIL/TU,O") and CEP v. Native Child and Family Services of
Toronto, [2010] S.C.J. No. 46("Native Child").

3 By way of further background, UNA also filed certification applications under federal legislation with the
Canada Labour Relations Board. Those applications have been held in abeyance pending our determinations for
the applications filed under provincial legislation.

4 While the issue seems simple enough, jurisdictional disputes over which government has oversight of an
area are difficult and fraught with many nuances. Most people in the community at large do not really care who
has jurisdiction; just that their dispute or their issue gets addressed appropriately and in a timely fashion. From a
legal perspective, however, it is imperative rights granted under one jurisdiction are dealt with appropriately and
by the administrative body empowered to adjudicate or administer over those rights. Indeed, the entire Canadian
framework of laws is built on constitutional and statutory competence — in other words, ensuring the constitu-
tionally proper source for all exercises of public power.[FN1]

5 With that framework in mind, we start our consideration by setting out the relevant sections of various
pieces of legislation impacting upon our Decision.

I. Statutory Provisions

6 UNA applies for certification under section 32 of the Alberta Labour Relations Code (the "Code"). This
section reads:

Applications for certification

32 A trade union may apply to the Board to be certified as the bargaining agent for the employees in a unit
that the trade union considers appropriate for collective bargaining.

1988 cL-1.2 s30

7 The Board's jurisdiction over employers and employees within the province of Alberta is set out in section
4 of the Code. Section 4(2) provides limitations to the Board's jurisdiction including a limitation relating to em-
ployers and employees to whom another Act applies:

4(2) This Act does not apply to:
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(a) an employer as defined in the Public Service Employee Relations Act and to whom that Act applies;

(b) a person employed by an employer as defined in the Public Service Employee Relations Act and to
whom that Act applies;

(c) employers and employees in respect of whom this Act does not apply by virtue of a provision of an-
other Act;

. . .

8 The Respondents argue, for the purposes of this application, they are federal undertakings as defined by
section 2 of the Canada Labour Code and that the services provided by them are an undertaking as defined with-
in the legislative authority of the Parliament of Canada.

2. In this Act,

"federal work, undertaking or business" means any work, undertaking or business that is within the legislat-
ive authority of Parliament, including, without restricting the generality of the foregoing,

(a) a work, undertaking or business operated or carried on for or in connection with navigation and
shipping, whether inland or maritime, including the operation of ships and transportation by ship any-
where in Canada,

(b) a railway, canal, telegraph or other work or undertaking connecting any province with any other
province, or extending beyond the limits of a province,

(c) a line of ships connecting a province with any other province, or extending beyond the limits of a
province,

(d) a ferry between any province and any other province or between any province and any country other
than Canada,

(e) aerodromes, aircraft or a line of air transportation,

(f) a radio broadcasting station,

(g) a bank or an authorized foreign bank within the meaning of section 2 of the Bank Act,

(h) a work or undertaking that, although wholly situated within a province, is before or after its execu-
tion declared by Parliament to be for the general advantage of Canada or for the advantage of two or
more of the provinces,

(i) a work, undertaking or business outside the exclusive legislative authority of the legislatures of the
provinces, and

(j) a work, undertaking or activity in respect of which federal laws within the meaning of section 2 of
the Oceans Act apply pursuant to section 20 of that Act and any regulations made pursuant to paragraph
26(1)(k) of that Act;
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9 The Respondents further contend Parliament has exclusive jurisdiction over "Indians and Lands Reserved
for Indians" pursuant to section 91(24) of the Constitution Act and the delivery of health services to Band Mem-
bers on Reserve Lands is an integral element of federal competence over "Indians and Lands Reserved for Indi-
ans."

91. It shall be lawful for the Queen, by and with the Advice and Consent of the Senate and House of Com-
mons, to make laws for the Peace, Order, and good Government of Canada, in relation to all Matters not
coming within the Classes of Subjects by this Act assigned exclusively to the Legislatures of the Provinces;
and for greater Certainty, but not so as to restrict the Generality of the foregoing Terms of this Section, it is
hereby declared that (notwithstanding anything in this Act) the exclusive Legislative Authority of the Parlia-
ment of Canada extends to all Matters coming within the Classes of Subjects next hereinafter enumerated;
that is to say, —

. . .

24. Indians, and Lands reserved for the Indians.

. . .

And any Matter coming within any of the Classes of Subjects enumerated in this section shall not be
deemed to come within the Class of Matters of a local or private Nature comprised in the Enumeration of
the Classes of Subjects by this Act assigned exclusively to the Legislatures of the Provinces.(47)

10 The Respondents argue support for their position is garnered through sections 18(2), 73(1)(g), and
81(1)(a) of the Indian Act which address federal and band council authority for the delivery of health services
and ancillary matters on Reserves.

18(2) The Minister may authorize the use of lands in a reserve for the purpose of Indian schools, the admin-
istration of Indian affairs, Indian burial grounds, Indian health projects or, with the consent of the council of
the band, for any other purpose for the general welfare of the band, and may take any lands in a reserve re-
quired for those purposes, but where an individual Indian, immediately prior to the taking, was entitled to
the possession of those lands, compensation for that use shall be paid to the Indian, in such amount as may
be agreed between the Indian and the Minister, or, failing agreement, as may be determined in such manner
as the Minister may direct.

73. (1) The Governor in Council may make regulations

. . .

(g) to provide medical treatment and health services for Indians;

81. (1) The council of a band may make by-laws not inconsistent with this Act or with any regulation made
by the Governor in Council or the Minister, for any or all of the following purposes, namely,

(a) to provide for the health of residents on the reserve and to prevent the spreading of contagious and
infectious diseases;
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I. The Issue — Provincial or Federal Jurisdiction?

11 The Respondents state that, as between Alberta and Canada, this is a matter of federal and not provincial
jurisdiction, and the Board does not have jurisdiction to consider this application. They both contend this is
about Indians providing care for Indians and it is unquestionably a federal undertaking. They reserve for another
day any arguments they may have with respect to inherent jurisdiction (self-governance). UNA and the Attorney
General of Alberta (the "AG") argue labour relations impacting health care is clearly a provincial matter falling
within the Board's jurisdiction and under the Code.

II. Summary of Facts

12 For the most part, the facts before us are not in dispute. UNA objects to some matters going in by con-
sent but only because the union had no knowledge or information on which to form an opinion. Notwithstanding
this, the parties reached extensive agreement on the factual background and for this we commend them on their
efforts in simplifying the hearing and eliminating many witnesses who otherwise would have to have been called
to testify to this extensive background.

13 We first set out the Agreed Statement of Facts as between the BTDH and UNA followed by the Agreed
Statement of Facts as between AAKOM-KIYII Health Services and UNA.

A. AGREED FACTS AFFECTING THE BLOOD TRIBE DEPARTMENT OF HEALTH[FN2]

1. The members of the Blood Tribe, also known as Kainai, are Aboriginal and Treaty people.

2. The Blood Tribe is a First Nation and members of the Blood Tribe are "Indians" within the meaning
of section 91(24) of the Constitution Act, 1867, the Imperial Order-in-Council of June 23, 1870, the
Constitution Act, 1930 and the Constitution Act, 1982 and are "Aboriginal Peoples" within the meaning
of the Constitution Act, 1982.

3. The Blood Tribe is a Treaty Band within the meaning of Treaty No. 7 and its adhesions.

4. The Blood Tribe is a distinct component of the Blackfoot Confederacy, which is an alliance of three
separate, independent Nations.

5. The Blood Tribe existed as a distinct Nation prior to the time the Crown asserted sovereignty over
present-day Alberta and has continued to exist as a distinct Nation.

6. The Blood Tribe, prior to and after the coming of Europeans, entered into agreements and treaties
with other Aboriginal Nations; in all respects the confederates of the Blackfoot Confederacy, including
the Blood Tribe, acted as and were recognized as independent Nations.

7. After European contact the Blood Tribe also entered into relations with the Federal Crown.

8. In the 1870s, the Crown indicated a desire to enter into treaty relations with the Blackfoot Confeder-
acy, including the Blood Tribe.

9. Immediately prior to Treaty No. 7, the Blood Tribe was a self-sufficient and self-governing Nation
occupying a significant part of present day Alberta, and other territory, and functioning as an integral
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society with its own language, culture, laws and institutions and exercising a unique hunting way of life
sufficient to sustain itself as a viable society.

10. In or about 1877, negotiations took place between the Blackfoot Confederacy and

the Federal Crown through its representatives.

11. The Blood Tribe adhered to Treaty No. 7 in 1877.

12. Parliament has exclusive jurisdiction over "Indians and Lands Reserved for Indians" pursuant to
Section 91 (24) of the Constitution Act.

13. On June 23, 2009, the United Nurses of Alberta applied for certification for a group of employees
employed by the Blood Tribe Department of Health Inc. ("BTDH").

14. BTDH is a federal registered non-profit corporation, incorporated September 29, 1983.

15. Prior to 1998, the regulation and administration of medical and health services on the Reserve
Lands was provided by a branch of what is now the Federal Ministry of Health.

16. Over time, however, significant issues were identified concerning the kind and quality of the health
services being provided on the Reserve Lands, specifically, that these services were not being provided
in a culturally sensitive, nor in a manner focused on aboriginal community health.

17. In 1997, the BTDH entered into a Financial Transfer Agreement with the First Nations and Inuit
Health Branch of what is now the Ministry of Indian and Northern Affairs and the Ministry of Health.

18. Before the transfer agreement and before the BTDH commenced providing health care services on
the Blood Reserve, all nurses on the Blood Reserve were federal employees of what was then the feder-
al Ministry of Health and Welfare, and there was at that time a collective bargaining agreement with
those federal nurses under the federal labour relations legislation.

19. BTDH is wholly-owned by the Blood Tribe. According to the Articles of Incorporation, only the
Blood Tribe, as BTDH's sole shareholder, has the ability to vote at any shareholder's meeting and to re-
ceive the remaining property of BTDH on dissolution.

20. BTDH is directed in its operations by a Board of Directors. The Articles of Incorporation indicate
that there will be between three and seven persons as directors. In actual operation, BTDH is managed
by seven member Board of Directors, comprised of three elected members of the Blood Tribe's Band
Council, plus three Blood Tribe Members at large, and one director who shall be a Canadian citizen and
appointed by majority vote by the other six members of the Board. In its annual return, filed on May 7,
2009, BTDH listed seven persons as active Directors.

21. BTDH has been/accredited by Canadian Council on Health Services Accreditation, now called Ac-
creditation Canada for the delivery of health care services since the year 2002.

22. BTDH provides a continuum of health care services, including:

(a) Community Health Services, which includes programs to the Blood Tribe community such as
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the Prenatal/Maternal/lnfant Health Program, the Preschool Program, the School Program, the
Adult Program, the Communicable Disease Control, the Tuberculosis Control Program, and Envir-
onmental Public Health Services;

(b) Emergency Medical Services, which responds to all emergency ambulance and fire calls;

(c) Home Care;

(d) The Kainai Continuing Care Centre;

(e) Blood Tribe Counseling Services provided through the Kainai Wellness Centre;

(f) The Non-Insured Health Benefits, which pays for drugs that are currently on the Drug Benefits
List, as well as dental and medical supplies, medical transportation and health premiums; and,

(g) Various other services and programs.

23. The BTDH also operates the six health facilities located on the Reserve Lands, namely:

(a) Kainai Continuing Care Centre;

(b) The Community Health Services Centre;

(c) The Health Centre;

(d) The Emergency Services Centre;

(e) The Kainai Wellness Centre; and,

(f) The Lavern Clinic.

24. BTDH's nurses include Registered Nurses delivering health, psychiatric and educational services.

25. BTDH receives almost 100% of its revenues from the Federal Government, Health and Welfare
Canada, in the form of fee-for-service billings to the Medical Services Branch of Health and Welfare
Canada. Remaining revenues are received from billings by BTDH to Alberta Blue Cross, Social Ser-
vices, and private billings. Approximately 0.58% of funds for health services are provided by the Gov-
ernment of Alberta through a program called Primary Care Network.

26. The present agreed statement of facts is without prejudice to the positions of the Blood Tribe in leg-
al proceedings before the Federal Court of Canada and the Court of Queen's Bench of Alberta ADDI-
TIONAL FACTS SUBMITTED BY THE BLOOD TRIBE DEPARTMENT OF HEALTH INC.
(subsequently accepted by UNA at the hearing)

27. BTDH provides health services to Band Members on the Reserve Lands of the Blood Tribe, in the
Province of Alberta, which includes the Blood Reserve (the "Reserve Lands" or the "Blood Reserve").

28. In response to these issues, and pursuant, among other things, to powers of governance in respect of
the health of resident on the Reserve Lands delegated to them by section 81(1)(a) of the Indian Act, the
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Blood Tribe Chief and Council undertook the regulation and administration of medical and health ser-
vices on the Reserve Lands as a self-funded Blood Tribe program operating under the protection of a
limited liability corporation, namely BTDH.

29. The BTDH provides its services to Band Members on the Reserve Lands. On rare occasions when
medically necessary, BTDH also provides services to non-Band Members requiring emergency health
services while on Reserve Lands.

B. AGREED FACTS AFFECTING AAKOM-KIYII HEALTH SERVICES[FN3]

1. The members of the Piikani Nation are "Indians" within the meaning of Section 91(24) of the Consti-
tution Act, 1867, the Imperial Order-in-Council of June 23, 1870, the Constitution Act, 1930, and the
Constitution Act, 1982, and are "Aboriginal Peoples" within the meaning of the Constitution Act, 1982;

2. The Piikani Nation traces its history to the Blackfoot Confederacy, composed of the Piikani, the
Kainai, and the Siksika Nations, all of which can trace their ancestry on the North American plains for
many generations;

3. Prior to the Crown asserting sovereignty over present-day Alberta, the Piikani Nation occupied, used,
controlled, and possessed, in part jointly with other Aboriginal Nations, and carried out traditional
activities in, on, and over a vast expanse of land ranging along the foothills of the Rocky Mountains
from the area known as Rocky Mountain House, Alberta south to Heart Butte, Montana and eastward
into the great plains. The Piikani were a large First Nation and they eventually divided into two tribes.
One tribe pushed further south into the area that is now northern Montana, while the other smaller tribe
remained in the north, the area of present-day southwestern Alberta;

4. The Piikani Nation signed a Treaty with the United States in 1855, but by 1877, being the year Treaty
7 was to be signed with the Canadian Government, only the northern tribe signed on. Though the Piik-
ani were the largest single First Nation in the Blackfoot Confederacy in terms of population, the north-
ern Piikani were the smallest First Nation to sign onto Treaty 7;

5. Pursuant to Treaty 7, the Piikani Reserve No. 147 was set apart by the Crown for the Piikani Nation's
use and benefit near Brocket in present-day Alberta;

6. The Nation is governed by its people as represented by its duly elected Chief and Council;

7. After the signing of Treaty 7 in 1877, the northern Piikani moved to Reserve land along the Oldman
River and close to the Porcupine Hills in southwestern Alberta. Settlement on the Reserve took place in
1879 and the Piikani made the transition from a nomadic hunting existence to a settled agricultural life-
style. Despite experiencing the shock of cultural and lifestyle changes, the Piikani proved able and suc-
cessful farmers;

8. In the 1880's and 1890's the Piikani endured many difficult challenges as a First Nation. Diseases
such as smallpox ravaged the Piikani population. By 1898 only 537 Piikani that lived on the Reserve
survived. Starting in 1886 severe drought heralded what would be a 15 year period of repeated crop
failures. Again, the Piikani made a change by turning to ranching cattle instead of producing grain. As a
result, they sold about 11,000 hectares of their Reserve land to outside agricultural producers in 1909.
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In 1918, the influenza epidemic once again threatened to wipe out the Piikani. Only 250 Piikani would
survive the outbreak. Thereafter, improvements in self-administered health care led to a steady increase
in population;

9. The Piikani Nation administers its own Health Services Department as an unincorporated department
of Piikani Nation administration. This Health Services Department operates under the name of
AAKOM-K1YII Health Services;

10. Rather than separately creating or incorporating entities to address health care issues for its mem-
bers, the Piikani Nation provides these health services directly to its members through its Health Ser-
vices Department. While Health Services is ultimately responsible to Chief and Council, the Piikani Na-
tion administration divides responsibilities for various departments into committees comprised of Coun-
cilors. The two committees having responsibility for issues associated with health services are the
Health Committee, which oversees delivery of health services to members, and the Administration
Committee, which addresses issues relating to budget, labour relations, and operations. The Piikani Na-
tion provides these services directly to approximately 3,000 members through its Health Services De-
partment. Health Services is staffed with nurses, visiting physicians, social workers, a home care pro-
gram, community services, public health, and children's services. The hospital referral pattern for mem-
bers of the Piikani Nation is to the Pincher Creek Hospital, the Lethbridge Regional Hospital or the Al-
berta Children's Hospital;

11. Funding for health services for the Nation is derived from the annual Piikani Nation budget ap-
proved by Chief and Council, and also Annual Contribution Agreements signed between the Nation and
Health Canada. Under Health Canada directives, salaries and other budgetary items are dictated by the
Federal Government, and any extra costs for the provision or delivery of health services, not otherwise
dictated by Health Canada, are funded through the departmental budget for Health Services as directed
and approved by the Chief and Council. All employees within Health Services are paid by the Piikani
Nation;

12. On June 23, 2009 the Alberta Labour Relations Board received an application for certification as
bargaining agent from the United Nurses of Alberta, Calgary, Alberta affecting AAKOM-KIYII Health
Services, Brocket, Alberta. The bargaining unit applied for is: all employees when employed in direct
nursing care or nursing instruction at AAKOM-KIYII Health Services

14 In addition to the agreed facts, the Board heard from three witnesses: Corbin Provost, CEO of the Piikani
Nation, Chris Shade, CEO of BTDH, and Heather Hirsch, the Health Director for AAKOM-KIYII Health Ser-
vices.

15 Mr. Provost confirmed very few non-status clients receive assistance from AAKOM-KIYII Health Ser-
vices. According to his statistics, non-status clients accounted for 2.66% of the community health component
and 0.7% of the home care program. Because of this, they specifically recruit nurses with not only the requisite
professional qualifications, but they also prefer individuals with the ability to speak the Blackfoot language and
knowledge of Piikani Culture including traditional healing processes. Funding for health services comes almost
exclusively from Health Canada although some funding comes from the Province of Alberta, likely, according to
Mr. Provost, from AADAC, a provincially funded organization providing addiction services. Mr. Provost ac-
knowledged on cross-examination that traditional medicine is not offered through the health department and
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nurses are not expected to provide it.

16 Mr. Shade started by describing the Blood Tribe and the fact the Reserve is the largest, geographically
speaking, in Canada. With a total population of 10,400, the Blood is the most southerly tribe in Alberta. Differ-
ent clans are set up in different parts of the Reserve making it fairly diverse. Of the tribe, 7500 reside on the Re-
serve with about 2000 of the tribe living in the City of Lethbridge.

17 The Reserve has a long history of health care with a hospital originally dating back to the 1880s or
1890s. As of at least 1928 the hospital was federally run with staff paid for by the federal government, operating
under federal jurisdiction. The hospital remained under federal jurisdiction until 1998 when the new Kainai Con-
tinuing Care Centre was opened. At that time operation of the facility and other health care operations turned
over to BTDH, all employees of the federal government were terminated, and these same employees were imme-
diately hired by BTDH.

18 As with health care for the Piikani Nation, BTDH is focused on providing health care to tribe members.
While EMS services must respond to certain emergencies because a major highway runs through the Reserve,
the vast majority of the clientele are Blood Tribe members and specifically those who live on Reserve.

19 Like the Piikani Nation and AAKOM-KIYII Health Services, the Blood Tribe has funding arrangements
with the federal government and the Tribe, in turn, has funding agreements with its department of health.

20 As for meeting the standards of community care, both Mr. Provost and Mr. Shade stated there was no
oversight or evaluation from the government of Alberta although each health department complied with Alberta
health standards. In this regard, Mr. Shade testified BDTH has been accredited by, and is evaluated by, Accred-
itation Canada (formerly called the Canadian Council on Health Services Accreditation), which in turn evaluates
using provincial standards. According to Mr. Shade, BTDH chooses to follow provincial standards although they
are not required to do so. BTDH is currently trying to get designation from Alberta Health as a long term care
provider so they can bill Alberta Health for service rendered in their facilities.

21 Mr. Shade acknowledged in cross-examination BTDH must comply with Alberta law in order to get and
maintain its license regarding EMS services. As BTDH does not provide acute care services, however, it does
not run an acute care facility requiring provincial licensing.

22 Heather Hirsch, the Health Director for AAKOM-KIYII Health Services, confirmed the accrediting body
for health care on the Piikani Nation Reserve is First Nation INUIT Health and they follow Health Canada
guidelines and guidance. Ms. Hirsch did acknowledge on cross-examination, that accreditation with Accredita-
tion Canada lapsed about three years previous because of a break down in political structure on the Piikani Na-
tion Reserve. Ms. Hirsch says she has almost daily communication with Health Canada and she meets personally
with someone from Health Canada on a weekly basis on both operational and fiscal issues. She has no interac-
tion whatsoever with any provincial agencies for health care.

III. Argument

23 Both BTDH and AAKOM-KIYII Health Services submit they are immune from the Code as their labour
relations are beyond the jurisdiction of the Board. Alternatively, they argue the Code is inoperable because of
the doctrine of paramountcy. For the purposes of the application before this Board, they contend their opera-
tions, as they relate to health care, are federal undertakings governed solely by the Parliament of Canada.
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24 In response, both UNA and the AG refute the positions of the Respondents. Both parties argue the ap-
plication of the functional test set out in NIL/TU,O and Native Child clearly establishes the provision of health
care services on Reserve is provincially regulated. They argue the correct interpretative approach is for the
Board to adopt a narrow view of federal jurisdiction over labour relations in the aboriginal context. It is no
longer how the business on Reserve gets done, but rather, what it does that determines whether it is under federal
or provincial jurisdiction. Similar to the Native Child case, the Respondents serve the aboriginal community al-
most exclusively in a culturally sensitive manner. And, as with NIL/TU,O the services provided are almost ex-
clusively on-Reserve. The key to the cases before the Board, argue these parties, is that whether the business or
undertaking is child welfare or health care delivery, each of these functions fall within provincial jurisdiction
and provincial constitutional competence. As such, contend both the UNA and AG, it is the province of Alberta
that has jurisdiction in this matter.

IV. Decision

25 In our opinion, the Supreme Court of Canada ("SCC") clarifies the law in the area considerably with its
recent decisions in NIL/TU,O and Native Child. Whereas it was previously debatable before as to whether health
care delivery on Reserve fell under federal or provincial jurisdiction, that question now has been definitively
answered with the confirmation and clarification of a narrowing of federal power over aboriginal labour rela-
tions. The result in our case is that the provision of health care services on Reserve is clearly within provincial
constitutional competence.

26 In NIL/TU,O and Native Child, the SCC unanimously rejected arguments that labour relations in these
cases fell within the federal government's jurisdiction over Indians under section 91(24) of the Constitution be-
cause the agencies' services were geared exclusively to aboriginals. The test is no longer how the agency per-
forms its services but what the agency does that determines the appropriate jurisdiction. And it no longer matters
whether the service is provided on or off Reserve; it is a question of what is being provided that is the test.

27 As Native Child is the companion case to NIL/TU,O and NIL/TU,O sets out the SCC's rationale, we ex-
amine the SCC's discussion in NIL/TU,O in detail.

28 In both SCC cases, like our cases, each agency delivered its mandate exclusively to aboriginals and in a
culturally sensitive manner — both critical evaluation tools in how courts and boards used to determine jurisdic-
tion. The Respondents emphasized these points in their argument. However, the SCC has now clarified the fun-
damental nature of the court's first enquiry into whether federal or provincial competence applies should be no
different in an aboriginal context under section 91(24) than other heads of power — that is, the test to determine
whether an undertaking's labour relations is governed provincially or federally is a functional test. The test in-
volves examining the nature, operations and habitual activities of the entity to determine whether it constitutes a
'federal work, undertaking or business' for purposes of triggering the jurisdiction of the Canada Labour Code
(see: NIL/TU,O, paragraph 12). Only when the functional test is inconclusive need a further enquiry be made in-
to the whether the "core of Indianness" is present and required (see: NIL/TU,O, paragraphs 18 and 20).

29 The SCC went on to find in both cases the essential nature of the employers' operations was to provide
services within the provincial sphere. The work was regulated exclusively by the province, and their employees
exercise exclusively provincial delegated authority. While the beneficiaries of these services should affect how
these services are delivered, and, indeed, the service should be delivered in a culturally sensitive manner to be
effective, the manner in which the services are delivered does not change the fact the services are a provincial
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undertaking. Neither the presence of federal funding nor fact the services are provided in a culturally sensitive
manner overrides the presumption of provincial jurisdiction.

30 The Court affirms Northern Telecom Ltd. v. Communications Workers of Canada, [1980] 1 S.C.R. 115,
discussing the functional test for determining whether an entity is "federal" for purposes of triggering federal la-
bour relations jurisdiction. The Court notes, at paragraph 14 of NIL/TU,O, "the 'core' of the telecommunications
head of power was not used to determine, as part of the functional analysis, the nature of the subsidiary's opera-
tions." The SCC then goes on to cite paragraphs 5 and 6 of Northern Telecom:

(5) The question whether an undertaking, service or business is a federal one depends on the nature of its
operations.

(6) In order to determine the nature of the operation, one must look at the normal or habitual activities of the
business as those of "a going concern", without regard for exceptional or casual factors; otherwise, the Con-
stitution could not be applied with any degree of continuity and regularity. [Emphasis added in NIL/TU,O]

31 Justice Abella, writing for the majority, confirms the functional test was utilized in the Court's analysis
in Four B Manufacturing Ltd v. United Garment Workers of America, [1980] 1 S.C.R. 1031, para. 18. As noted
by the Court,

...Four B requires that a court first apply the functional test, that is examine the nature, operations and ha-
bitual activities of the entity to see if it is a federal undertaking. If so, its labour relations will be federally
regulated. Only if this inquiry is inconclusive should a court proceed to an examination of whether provin-
cial regulation of the entity's labour relations would impair the core of the federal head of power at issue.

32 Significantly, Justice Abella continues. At paragraph 19 the Court notes there is a second line of author-
ity developed by the Courts for determining jurisdiction over "Indians, and Lands Reserved for Indians" and
states this line of authority is no longer good law as the approach negates the presumption in favour of provin-
cial jurisdiction over labour relations. This second line of authority includes two cases the Respondents argue
support their positions (Sappier v. Tobique Indian Band Council (1988), 87 N.R. 1; Sagkeeng Alcohol Rehab
Centre Inc. v. Abraham, [1994] 3 F.C. 226). The Court notes

[19] ... This divergent analysis proceeds, contrary to Four B, directly to the question of whether the "core"
of the head of power is impaired, without applying the functional test first. Moreover, rather than consider-
ing whether the regulations of the entity's labour relations would impair the "core" of a federal head of
power, these decisions have examined instead whether the nature of the entity's operations lay at the "core"
and therefore displaced the presumption that labour relations are provincially regulated.

[20] There is no reason why, as a matter of principle, the jurisdiction of an entity's labour relations should
be approached differently when s. 91(24) is at issue. The fundamental nature of the inquiry is — and should
be — the same as for any other head of power. It is an inquiry with two distinct steps, the first being the
functional test. A court should proceed to the second step only when this first test is inconclusive. If it is,
the question is not whether the entity's operations lie at the "core" of the federal head of power; it is whether
the provincial regulation of that entity's labour relations would impair the "core" of that head of power.

33 Applying the functional test set out in Four B test to the circumstances of NIL/TU,O and Native Child,
the SCC concludes the provision of services are fully within provincial jurisdiction, even though, in the case of
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NIL/TU,O's operations approximately 65% of the funding came from the federal government. The Court first
notes the provincial government provides a comprehensive child protection scheme. The SCC also notes several
agreements between the federal and provincial governments together with the agency setting out and delegating
some of the statutory powers and responsibilities over the delivery of child care services to NIL/TU,O,. Under
this delegation and mandate, the agency is responsible for delivering services provided under the provincial le-
gislation in a culturally appropriate manner. The employees are always accountable to provincial child welfare
directors and they must uphold the tenets of the provincial legislation, (see: NIL/TU,O, paragraphs 23-36).

34 In the case of NIL/TU,O, notwithstanding the services were provided on Reserve to mainly aboriginal
clients with significant financial involvement by the federal government, not only did the SCC find the entity
was not a federal undertaking, it found without any doubt it was a provincially regulated entity for which the
province retained decision making control over its operations (see: NIL/TU,O, paragraphs 38 and 41). The fact
the community it served was aboriginal did not change the fact its activities were to provide child welfare ser-
vices, a function completely within provincial jurisdiction (see: NIL/TU,O, paragraphs 39 and 45). "Neither the
cultural identity of NIL/TU,O's clients and employees, nor its mandate to provide culturally-appropriate services
to Aboriginal clients, displaces the operating presumption that labour relations are provincially regulated." (See:
NIL/TU,O, paragraph 39 and 45). The agency always operated with two paramount considerations in mind —
the safety and well-being of children. Thus, what the agency did was squarely within provincial jurisdiction and
it had to operate within the purview of provincial legislation (see: NIL/TU,O, paragraph 38). The SCC finds,
therefore, the province retained ultimate decision-making control over NIL/TU,O's operations and it falls within
provincial jurisdiction.

35 We do not believe our analysis needs to go beyond the two recent cases from the SCC. It is now settled
law that the Board and courts should adopt a two step analysis. First, what is the function of the entity in ques-
tion? This requires us to examine the nature, operations and habitual activities of the entity to determine if it is a
federal undertaking. Only if the first test is inconclusive need one proceed to the second question — whether the
provincial regulation of that entity's labour relations would impair the "core" of that head of power.

VI. Application of the Functional Test

36 Turning now to the facts before us, we accept and reiterate two principles enunciated by the SCC. First,
provincial laws of general application, such as labour laws, will apply on the Reserve since they are not intended
to single out aboriginals for special treatment. Second, there is a strong presumption of provincial jurisdiction
over labour relations. Only if an undertaking is federal will the Canada Labour Code displace the provincial la-
bour relations legislation.

37 In this case we are satisfied the Respondents are providing health services that the federal government
primarily funds. The Respondents both entered into agreements with the federal government surrounding the
provision of these services and the funding element contained within these agreements. These agreements re-
quire regular reports and financial oversight by the federal government. Both entities are expected and required
to act within both federal and provincial laws (see exhibit 1 — tabs 5, 6, and 7; exhibit 3 — tab 7, section 13
[specifically clause 13.5.1], and exhibit 3, tab 11). The federal government, however, plays no operational role
or other oversight role although, in the case of AAKOM-KIYII Health Services, the Health Director for the Re-
spondent has ongoing dialogue with federal agencies. We heard no evidence, however, that any of this discus-
sion relates to how medical and health services are actually administered.
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38 Does the provision of health services fall within provincial or federal jurisdiction? Hogg in Constitution-
al Law of Canada, in Chapter 32 discusses the constitutional background creating

Health is not a single matter assigned exclusively to one level of government by the Constitution Act, 1867.
Like inflation and environment, it is an amorphous topic, which in its entirety encompasses matters within
federal as well as provincial jurisdiction. A law dealing with some aspect of health will come within federal
or provincial jurisdiction depending upon the purpose and effect of the law.

39 Continuing the next paragraph, the author notes section 92(16) of the Constitution Act, 1867 is the source
of provincial authority over some matters of public health as it empowers the provincial legislatures to make
laws in relation to "all matters of a merely local or private nature in the province". Under this scope, courts have
found that provincial mental health legislation, providing for the compulsory apprehension, assessment, and
treatment of individuals is valid provincial legislation even though the compulsory power of psychiatric assess-
ment may be used in aid of sentencing on a criminal matter. Moving on to discuss section 92(13) and 92(7), the
author finishes the discussion about provincial power over health:

Section 92(13), the power over "property and civil rights in the province", which covers contract, tort and
property, is the main provincial power over health (as of so much else). It authorizes the provincial Legis-
latures to regulate business in the province (except for those industries coming within federal jurisdiction).
This covers the insurance industry, including the public provision of health insurance and the regulation of
the private provision of health insurance. It covers the professions, including the health care professions, all
of which are regulated provincially. It covers food and drug standards, as well as the regulation of the pre-
paration and service of food and drink in restaurants and bars. It covers the field of labour relations and la-
bour standards (except in those industries coming within federal jurisdiction), including employment-related
health benefits and occupational health and safety requirements.

Section 92(7) authorizes the provinces to make laws in relation to "the establishment, maintenance, and
management of hospitals, asylums, charities, and eleemosynary institutions in and for the province, other
than marine hospitals." This authorizes the provinces to establish and regulate hospitals, and to regulate
hospital-based health care services.

(Emphasis added)

40 One of the cases cited by Professor Hogg in the above quote is the Supreme Court's decision in
Schneider v. British Columbia, [1982] S.C.J. No. 64, where the Court confirms the general jurisdiction over pub-
lic health lies with the provinces:

Thus historically, at least, the general jurisdiction over public health was seen to lie with the provinces un-
der s. 92(16) "Generally all matters of a merely local or private Nature in the Province" although the consid-
erable dimensions of this jurisdiction were unlikely foreseen in 1867.

This view that the general jurisdiction over health matters is provincial (allowing for a limited federal juris-
diction either ancillary to the express heads of power in s. 91 or the emergency power under peace, order
and good government) has prevailed and is now not seriously questioned (see Rinfret v. Pope (1886), 12
Q.L.R. 303 (Que. C.A.), Re Bowack, supra, Labatt Breweries of Canada Ltd. v. Attorney General of Canada
, [1980] 1 S.C.R. 914, per Estey J.).
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41 Although the general jurisdiction over public health lies with the province, provinces do not have sole re-
sponsibility for the provision of health care. As Professor Hogg notes, the Parliament of Canada has jurisdiction
over some aspects of health arising from the federal Parliament's power over peace, order, and good govern-
ment. This power, when applied to matters of national dimensions, extends to public health either under the na-
tional concern branch of the power, or under the emergency branch of the power. Continuing into page 32-2,
Hogg states:

While the provinces have the power to regulate most industries and their labour relations, there is a set of
industries that is within federal jurisdiction. Banking is one of these, as is much of the transportation and
communications sector, including ships, railways, airlines, telephone systems and radio and television sta-
tions. In this federal sector, employment-related health benefits and occupational health and safety come
within federal jurisdiction. The federal Parliament also has authority over some classes of people: veterans
(s. 91(7)), aboriginal people (s. 91(24)) and immigrants (s. 91(215)); and (concurrently with the provinces)
has authority over their health care.

(Emphasis added)

42 With health not assigned exclusively to one level of government, we must examine closely the nature,
operations and habitual activities of the entity. The Respondents both provide health care delivery through the
professional services of accredited nurses. As provided by section 92(13) of the Constitution Act, 1867 the
province is empowered to regulate the health care profession and, indeed, the accreditation, licensing and regu-
lation of registered nurses employed throughout Alberta are all provincial in scope. This does not change de-
pending on location whether Fort McKay in the north or Fort Macleod in the south; whether urban or rural;
whether on or off an Indian Reservation. As confirmed by the evidence we heard, the nurses for both organiza-
tions must deliver care in accordance with provincial standards. The nurses seeking certification are required to
be licensed by the provincial College and Association of Registered Nurses of Alberta and follow the regulatory
requirements governing the practice of nurses within the province. They must follow the codes of practice estab-
lished by the provincial College.

43 Although federally registered corporations, the two organizations are not federal works or undertakings
nor are the nurses federal public servants. The nurses are not employees of Health Canada nor are they em-
ployed by the federal government.

44 The Respondents contend the Indian Act empowers the federal government and Indian band councils to
address certain health issues of Indians and Reserves including: authorizing the use of Reserves for Indian health
projects under section 18(2); allowing the Governor in Council to make regulations to prevent the spread of dis-
eases on Reserves, provide medical treatment and health services for Indians (section 73(1)), and; permitting In-
dian Bands to make by-laws to provide for the health of residents on Reserves and to prevent the spreading of
contagious and infectious diseases (section 81(1)(a)). While section 81 grants authority to band councils to make
by-laws to provide for the health of residents on Reserve, the section and legislation does not empower band
councils to set out a detailed framework for the delivery of health care services, the qualifications of the health
care professionals required, or any of the health care regulatory delivery mechanisms and regime. Nor are there
other federal statutes or regulations setting out these regimes. The Governor-in-Council can make regulations re-
garding the provision of health services on Indian Reserves pursuant to section 73 but has chosen not to do so.
Absent a regulatory regime governing the provision of health delivery in any of these sections or other federal
legislation, the provision of health delivery must, therefore, be governed by provincial statutes as labour rela-
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tions is presumptively provincial jurisdiction.

45 In summary, we are satisfied when we look at the day-to-day operations of both entities as going con-
cerns, both BTDH and AAKOM-KIYII Health Services are provincial undertakings. Specifically we find:

• The operations entail the provision of nursing services, which is a provincial matter;

• The accreditation, licensing and regulation of the nurses is provincial;

• The nurses must perform their duties in a manner that complies with provincial nursing standards or risk
discipline by a provincial regulatory body;

• Discipline by their provincial regulatory body could lead to the inability to be employed as a nurse any-
where in the province, including on the Reserve;

• The nurses are not in the employ of Health Canada nor are they members of the Public Service of Canada;

• The nurses are not employed pursuant to delegated authority under a federal statute or regulations;

• The fact many of the nurses are aboriginal persons is not relevant for our consideration;

• The reality of the service being delivered on Reserve in a culturally sensitive manner to mainly aboriginal
clientele is again not relevant to our determination although it is clearly a desirable component for effect-
ively delivering the service;

• Similarly, the source of the funding for the majority of the health services is not determinative.

46 The application of our findings to the functional test conclusively satisfies us the nature of both opera-
tions is provincial. As we are conclusively satisfied the operations of both the BTDH and AAKOM-KIYII
Health Services are provincial undertakings, we need go no further as we are satisfied the Board has jurisdiction
over UNA's certification application.

47 However, as we are the adjudicative body of first instance, we believe notwithstanding our determination
that the labour relations of the entities are provincial in scope based on the application of the functional test, we
should continue our analysis into the second question set out by the SCC.

48 In the event we are wrong and the first test is inconclusive about the functionality of the service provided
by the Respondent, would provincial jurisdiction over the labour relations of the bargaining units somehow im-
pair the federal head of power?

VII. Impairment of a Federal Head of Power?

49 According to the second test, in order to oust the presumption of provincial jurisdiction over labour rela-
tions, the Board must decide that provincial regulation of the nurses' labour relations impairs the core of federal
jurisdiction — that is, the federal government's ability to legislate or regulate over Indians and their lands as out-
lined in section 91(24) of the Constitution Act, 1867.

50 While the majority decision in NIL/TU,O, does not address this argument, the minority decision does and
finds "the core, or 'basic, minimum and unassailable content' of the federal power over 'Indians' in s. 91(24) is
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defined as matters that go to the status and rights of Indians." (See: NIL/TU,O, paragraph 70). The Court exam-
ines a number of cases and continues at paragraph 71, citing matters that may go to the status and rights of Indi-
ans. These include (leaving out the case citations):

• Indian status;

• The "relationships within Indian families and reserve communities";

• "[R]ights so closely connected with Indian status that they should be regarded as necessary incidents of
status such for instance as registrability, membership in a band, the right to participate in the election of
Chiefs and Band Councils, reserve privileges, etc";

• The disposition of the matrimonial home on a Reserve;

• The right to possession of lands on a Reserve and, therefore, the division of family property on Reserve
lands;

• Sustenance hunting pursuant to Aboriginal and treaty rights, such as the killing of deer for food;

• The right to advance a claim for the existence or extent of Aboriginal right or title in respect of a contested
resource or lands;

• The operation of constitutional and federal rules respecting Aboriginal rights. (Paragraph 71)

51 The Court makes it clear the scope of section 91(24) is narrow. At paragraphs 72 and 73 the Court states:

[72] These examples make it clear that the focus of the analysis rests squarely on whether the nature of the
operation and its normal activities, as distinguished from the people who are involved in running it or the
cultural identity of those who may be affected by it, relate to what makes Indians federal persons as defined
by what they do and what they are: Dick; Delgamuukw.

[73] The scope of the core of s. 91(24) is admittedly narrow. That, however, is as it should be. A narrow test
for when activities fall within the core of Indianness reserved to the federal government is consistent with
the dominant tenor of jurisprudence since Four B, as well as the restrained approach to interjurisdictional
immunity adopted by this Court in recent cases. It recognizes that Indians are members of the broader popu-
lation and, therefore, in their day-to-day activities, they are subject to provincial laws of general application:
Canadian Western Bank, at para. 61. Only where the activity is so integrally related to what makes Indians
and lands reserved for Indians a fundamental federal responsibility does it become an intrinsic part of the
exclusive federal jurisdiction, such that provincial legislative power is excluded.

52 Labour relations are not addressed in this list and we have no evidence before us about how provincial
labour legislations would or possibly could impair the core of federal power over Indians and their lands. Regu-
lating the labour relations of nurses on Reserves would not affect, let alone impair, anything regarding Indian
status, Indian rights, or the relationship within Indian families and Reserve communities.

53 We are satisfied that provincial regulation over the BTDH's and AAKOM-KIYII Health Services' labour
relations in no way impairs the federal head of power or Parliament's ability to legislate or regulate in relation to
aboriginals. We are satisfied the facts do not support a finding that provincial regulation over the nurses' labour
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relations would strike at the "core" of Indianness so as to impair the federal head of power.

VIII. Conclusion

54 On the application of the functional test and examining the BTDH and AAKOM-KIYII Health Services
nature, operations and habitual activities, we are satisfied both entities are governed by provincial legislation in
relation to the nurses' labour relations.

55 Even if the functional test is inconclusive, we nonetheless find nothing regarding the provincial regula-
tion of the nurses' labour relations that impairs the "core" of Indianness or the federal government's ability to le-
gislate or regulate Indians.

56 As the governing jurisdiction is provincial we then apply the requirements of the Code to this certifica-
tion application. As the application is timely and the employees voted in favour of UNA as their bargaining
agent, we hereby certify UNA as the bargaining agent for the units of employees employed in direct nursing care
or nursing instruction with the BTDH and AAKOM-KIYII Health Services. The certifications shall date from
the issuance of this Decision.

FN1 David J. Mullen, Administrative Law, Irwin Law, 2001, page 49.

FN2 The solicitors for UNA and the solicitors for the AG elected to neither agree nor disagree with the inclusion
of paragraphs 14 and onwards as they had no information to support or dispute the facts contained therein.

FN3 Paragraph identification in Agreed Statement of Facts has been changed from alphabetical to numerical and
is continuous including paragraphs 7 and onward which the solicitors for UNA and the solicitors for the AG
elected to neither agree nor disagree with as they had no information to support or dispute the facts contained
therein.

END OF DOCUMENT
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