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STATEMENT OF JURISDICTION

Appellee respectfully asserts that this Court does not have jurisdiction to hear the

instant appeal. At issue in this appeal is the district court's order of March 10, 2010

denying Appellant's motion to dismiss. Appellant's notice of appeal was timely filed on

March 17, 2010, and this Court subsequently dismissed the appeal on April 19, 2010 for

the reason that the district court's order was not final in nature.

This Court then granted Appellant's motion for rehearing on June 24, 2010,

stating, "[c]ase will proceed with the issue of this court's jurisdiction to hear the denial of

the claim of sovereign immunity reserved for decision." Appellee asserts that this

Court's order of April 19, 2010 dismissing the appeal was correct because "An order

denying a motion to dismiss made pursuant to Neb. Ct. R. Pldg. §6-112(b)(1)... is not

a final order." Qwest Bus. Resources v. Head/iners-1299 Famam, 15 Neb. App. 405,

727 N.W.2d 724 (2007).

STATEMENT OF THE CASE

A. Nature of the Case

On October 9, 2009, PlaintifflAppellee StoreVisions filed a Complaint against

Defendant/Appellant Omaha Tribe of Nebraska in the District Court of Thurston County,

Nebraska, docketed at Case No. CI09-116. (T1). The Complaint alleges eleven

separate causes of action for breach of contract based upon eleven separate Contracts

and/or written proposals entered into between the parties beginning in April of 2008.

(T1-41).

More important however, Appellee alleged that the Appellant signed a waiver of

its sovereign immunity, consenting to the jurisdiction of the district court. (T1). Prior to
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entering into any contract or written proposal with Appellant, in December of 2007,

Appellee presented the Appellant with a written "Intent to Contract Agreement", along

with an attached letter stating clearly that "in signing the following Intent to Contract and

any future Contracts for Omaha Tribe of Nebraska, the Omaha Tribe of Nebraska

consents to and unequivocally waives its tribal sovereign immunity in favor of

StoreVisions, Inc. with regard to all claims, disputes or other matters .... " (hereinafter

collectively "Waiver"). (T1, 13-14; E2,3:7-8, v.ll; Ex. A of E2; E3,3:7-8, v.ll; Ex. A of E3).

On January 7, 2008, the Tribal Council Chairman and Vice Chairman for the Appellant

signed the Waiver in the presence of three other Tribal Council Members, as well as

Appellee StoreVisions' principals, at the Tribal Meeting Room located in Appellant's

Tribal Headquarters in Macy, Nebraska. (E2,3-5!7-8, v.ll; Ex. A of E2; E3,3-5:7-8, v.ll;

Ex. A of E3).

In spite of the foregoing, on November 19, 2009, the Appellant moved to dismiss

the Appellee's Complaint, alleging that Appellant had not waived its immunity and that

the district court therefore lacked jurisdiction. (T42).

B. Issues Tried Below

The issue tried below was whether the Appellant had waived its sovereign

immunity in favor of Appellee, thus vesting jurisdiction with the district court. (T42-47).

C. How the Issues Were Decided

Hearing on Appellant's Motion to Dismiss was held on January 13, 2010, during

which time oral arguments were made and evidence was adduced. (T44). Subsequent

to the hearing, both parties submitted briefs of law to the court, having received leave of

court to do so at the motion to dismiss hearing. (15:16-25; T44).
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On March 10, 2010, the district court entered an order denying Appellant's

Motion to Dismiss. (T44-47). The district court found that it was undisputed by the

parties that the Appellant's constitution and bylaws were silent on the issue of protocol

for waiver of sovereign immunity. (T47). Because nothing in the constitution or bylaws

spoke to the issue or refuted or prohibited it, the district court concluded that general

laws of agency governed. (T47). The district court found that Appellant's Chairman and

Vice Chairman acted with apparent authority in signing the Waiver, and that Appellant's

"... words, actions, and conduct ... would and did cause [Appellee] to believe that the

[Appellant] consented to have the waiver signed on the [Appellant's] behalf by its

Chairman and Vice Chairman." (T47). Correspondingly, the court held that Appellant's

sovereign immunity had been waived and therefore denied Appellant's motion to

dismiss. (T47).

D. Scope of Review

The Nebraska Court of Appeals has determined that denial of a motion to

dismiss pursuant to Rule 12(b)(1), (2) and (6) is not an appealable final order. Qwest

Business Resources, Inc. v. Headliners-1299 Famam, LLC, 15 Neb.App. 405, 408, 727

N.W.2d 724, 728 (2007) (citing and relying upon federal case law). The United States

Supreme Court held in Catlin v. United States, 324 U.S. 229, 65 S.Ct. 631, 89 LEd. 911

(1945), that the denial of motion to dismiss, even when motion is based upon

junsdictional grounds, is not immediately reviewable. (emphasis supplied). Circuit

Courts have ruled similarly. See, e.g., Rux v. Republic of Sudan, 461 F.3d 461 (4th

Cir.2006) (finding order denying motion to dismiss for lack of personal jurisdiction is not

final order); Ridpath v. Board of Govemors Marshall University, 447 F.3d 292 (4th Cir.
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2006) (finding that, normally, denial of motion to dismiss for failure to state claim is not

final order). Because the district court's denial of Appellant's motion to dismiss does not

fall under the final order jurisprudence of this state, and further, because it does not fall

within any exception permitting interlocutory review for the reasons set forth below,

Appellee therefore respectfully asserts that this court lacks jurisdiction to hear the

instant appeal.

Assuming, arguendo, that the Court of Appeals does have jurisdiction, the

Nebraska Supreme Court has held that factual findings on a motion to dismiss for lack

of subject matter jurisdiction are reviewed for clear error. Leach v. Dahm, 277 Neb.

452, 454, 763 N.W.2d 83, 83 (2009) citing Citizens Opposing Indus. Livestock v.

Jefferson Cty. Bd. of Adjustment, 274 Neb. 386, 740 N.W.2d 362 (2007). In Polk

County Recreation Ass'n v. Susquehanna Patriot Commercial Leasing Co., Inc. 273

Neb. 1026, 1034, 734 N.W.2d 750, 758 (2007), the Nebraska Supreme Court

considered the standard of review for a ruling on a motion to dismiss pursuant to Neb.

Rev. Stat. § 25-415 and determined the standard should be similar to that on a Rule

12(b)(1) motion as follows: "Aside from factual findings, a ruling on a motion to dismiss

pursuant to is subject to de novo review. Where the trial court's decision is based upon

the complaint and its own determination of disputed factual issues, we review the

factual findings under the 'clearly erroneous' standard." (emphasis added).

In Bohaboj v. Rausch, 272 Neb. 394, 397, 721 N.W.2d 655, 658-59 (2006), a

case involving the review of a motion to dismiss brought on jurisdictional grounds, the

Nebraska Supreme Court similarly stated, "We do hereby determine, as did the Court of

Appeals for the Eighth Circuit, that where.., the trial court's decision is based upon the
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complaint and its own determination of a disputed factual issue, we review the finding

under the 'clearly erroneous' standard." Citing KCCP Trust v. City of North Kansas City,

432 F.3d 897 (8th Cir.2005); Harris v. P.A.M. Transport, Inc., 339 F.3d 635 (8th

Cir.2003).

With regard to the issue of apparent authority central to this appeal, whether an

act is within the scope of an agent's apparent authority is to be determined as a

question of fact from all the circumstances. Gibb v. Citicorp Mortg., Inc., 246 Neb. 355,

518 N.W.2d 910, (1994). A trial court's findings of fact will be upheld on appeal unless

clearly wrong. Dutton-Lainson Co. v. Continental Ins. Co., 279 Neb. 365, 778 N.W.2d

433 (2010).

Pursuant to the foregoing, the district court's order denying Appellant's motion to

dismiss should be reviewed under a clearly erroneous standard and should be affirmed

for all the reasons stated herein.

PROPOSITIONS OF LAW

I.

"For an appellate court to acquire jurisdiction of an appeal, there must be a

judgment, decree, or final order entered by the court from which the appeal is timely

taken." Qwest Bus. Resources v. Headliners - 1299 Famam, 15 Neb. App. 405, 408,

727 N.W.2d 724, 728 (2007).

I1.

"An order overruling a pretrial motion to dismiss for lack of subject matter

jurisdiction.., is not a final, appealable order." Qwest Bus. Resources v. Headliners -

1299 Famam, 15 Neb. App. 405, 405, 727 N.W.2d 724, 724 (2007); Neb.Rev.St. § 25-

1902; Pleading Rule 12(b)(1, 2, 6).
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III.

"An appellate court is without jurisdiction to entertain appeals from nonfinal

orders." Qwest Bus. Resources v. Headliners - 1299 Famam, 15 Neb. App. 405, 408,

727 N.W.2d 724, 728 (2007).

IV.

Under the collateral order doctrine, the denial of a claim of qualified immunity is

immediately appealable if the denial of immunity turns on a question of law,

notwithstanding the absence of a final order. Williams v. Baird, 273 Neb. 977, 985, 735

N.W.2d 383, 390 (2007).

V.

A district court's pretrial rejection of a qualified immunity defense is not

immediately appealable to the extent that it turns on either an issue of fact or an issue

perceived by the trial court to be an issue of fact. Williams v. Baird, 273 Neb. 977, 985,

735 N.W.2d 383, 390-391 (2007).

VII.

Ordinarily, a federally-recognized Native American tribe cannot be sued in any

court without the express approval of Congress or that tribe's express consent. Tumer

v. U.S., 248 U.S. 354, 358 (1919).

VII.

A tribe may waive its sovereign immunity, so long as it does so expressly.

Merrion v. Jicadlla Apache Tribe, 455 U.S. 130, 148 (1982); Santa Clara Pueblo v.

Martinez, 436 U.S. 49, 58 (1978).
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VIII.

Tribal sovereign immunity may be expressly waived if a tribe, through the terms

of a contract, permits itself to be sued in non-tribal courts. C&L Enterprises, Inc. v.

Citizen Band Potawatomi Indian Tribe of Okla., 532 U.S.411,420 (2001).

IX.

Agency principals are applicable in determining sovereign immunity issues.

Richmond v. Sheahan, 270 F.3d 430 (7 thCir. 2001).

X.

An agency "results from the manifestation of consent by one person to another

that the other shall act on his behalf and subject to his control, and consent by the other

so to act." City and County of Denver v. Fey Concert Co., 960 P.2d 657, 660 (Colo.

1998); Restatement (Second) of Agency, §1(1) (1958).

Xl.

"An agent can make the principal responsible for his or her actions if the agent is

acting pursuant to apparent authority, regardless of whether the principal has

knowledge of the agent's conduct." In Re Mardage of Robbins, 8 P.3d 625 (Colo. App.

2000). Rush Creek Solutions, Inc. v. Ute Mountain Ute Tribe, 107 P.3d 402,407(Colo.

2004); Restatement (Second) of Agency §§26-27.

Xll.

Where a person has authority to sign an agreement on behalf of a sovereign, it is

assumed the authority extends to a waiver of immunity contained in the agreement.

Restatement (Third) of the Law of Foreign Relations of the United States, §456 Cmt. b
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(1997).; C&L Enterprises, Inc. v. Citizen Band Potawatomi Indian Tribe of Oklahoma,

532 U.S. 411 (2001).

Xlll.

"For apparent authority to exist, the principal must act in a way that induces a

reasonable third person to believe that another person has authority to act for him or

her." Korcic v. Beverly Enters. - Neb., 278 Neb. 713, 720, 773 N.W.2d 145, 151 (2009).

XlM.

"A party who has knowingly permitted others to treat one as his agent is

estopped to deny the agencY." State of Nebraska v. Davis, 227 Neb. 172, 177 (1987).

XV.

Under agency law, an agent acquires apparent authority to act when his principal

causes third parties to believe the agent is so authorized. W. Seavey, Handbook of the

Law of Agency § 8 at 13 (1964).

STATEMENT OF THE FACTS

Beginning in April of 2008, Appellee entered into eleven (11) separate Contracts

and/or written proposals with the Appellant, wherein the Appellee agreed to provide

various labor and materials at the Appellant's various businesses, and the Appellant

agreed to pay certain sums to Appellee for such labor, materials, and other work. (T1-

41; E2,1-3:7-8, v.ll; E3,1-3:7-8, v.ll).

Prior to entering into any contract or written proposal with Appellant, in December

of 2007, Appellee presented the Appellant with a written "Intent to Contract Agreement",

along with an attached letter stating clearly that "in signing the following Intent to

Contract and any future Contracts for Omaha Tribe of Nebraska, the Omaha Tribe of
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Nebraska consents to and unequivocally waives its tribal sovereign immunity in favor of

StoreVisions, Inc. with regard to all claims, disputes or other matters .... " (hereinafter

collectively "Waiver"). (T1, 13-14; E2,3:7-8, v.II; Ex. A of E2; E3,3:7-8, v.II; Ex. A of E3).

The next month, on January 7, 2008, Appellee's principals, Don and Matt

Gamble, traveled to Macy, Nebraska for the sole purpose of meeting with the Omaha

Tribal Council in order for the Waiver to be executed. (E2,3:7-8, v.II; E3,3:7-8, v.II). On

that date, they met personally with Ansley Griffin, the Tribal Council Chairman for the

Omaha Nation; Barry Webster, the Tribal Council Vice Chairman for the Omaha Nation;

and Omaha Nation Tribal Council Members, Sterling Walker, Amen Sheridan, and

Rodney Morris. (E2,4-5:7-8, v.II; E3,4-5:7-8, v.ll). The meeting took place at

Appellant's Tribal Meeting Room located within Appellant's Tribal Headquarters in

Macy, Nebraska. (E2,4:7-8, v.II; E3,4:7-8, v.II).

The Waiver was presented to and reviewed by the Tribal Council Members, and

thereafter, in the presence of the Council Members and the Gambles, the Tribal Council

Chairman and Vice Chairman for the Appellant each signed and accepted the

conditions outlined in the Waiver, including, but not limited to, agreeing to waive the

Tribe's sovereign immunity in favor of Appellee. (E2,4-5:7-8, v.II; Ex. A of E2; E3,4-5:7-

8, v.ll; Ex. A of E3).

Obtaining the Appellant's agreement to waive their sovereign immunity in favor of

Appellee was a material inducement and a prerequisite for Appellee to enter into any

contracts or agreements with the Appellant or to perform any work or provide any

materials pursuant thereto. (E2,4:7-8, v.II; E3,4:7-8, v.II). This prerequisite was
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additionally verbally relayed to Appellant by Appellee, and prompted the drafting of the

Waiver in the first place. (E2,4:7-8, v.ll; E3,4:7-8, v.ll).

Further, Appellant's Tribal Council Chairman and Vice Chairman, as well as at

least three of Appellant's other Council Members, represented to Appellee that both the

Tribal Council Chairman and Vice Chairman had authority to waive the Tribe's

sovereign immunity in favor of Appellee and to bind the Tribe in this regard. (E2,5:7-8,

v.ll; E3,5:7-8, v.ll).

Subsequent to receiving the fully executed Waiver, Appellee performed under the

eleven contracts and proposals it entered into with Appellant, but Appellant failed,

refused and neglected to pay the sums due and owing to Appellee, despite Appellee's

demand for the same. (E2,1-5:7-8, v.ll; E3,1-5:7-8, v.ll; T1-41). The Appellee then filed

its Complaint against Appellant, alleging breach of the eleven contracts and proposals.

(T1-41).

In response to the Appellee's Complaint, on November 19, 2009, the Appellant

moved for dismissal, alleging that Appellant had not waived its immunity and that the

district court therefore lacked jurisdiction. (T42).

Hearing on Appellant's Motion to Dismiss was held on January 13, 2010, during

which time oral arguments were made and evidence was adduced. (T44). Appellant

offered the Affidavit of Sterling Walker, with Exhibits "A" through "F" attached thereto,

including the constitution and bylaws of the Omaha Tribe, which was received by the

district court. (E1,1-37:4, v.ll). Nowhere in Mr. Walker's affidavit did he dispute the

authenticity of the signatures of the Council Chairman and Vice Chairman or that they in

fact signed the Waiver. (E1,1-2:4, v.ll). Instead, he claimed that neither the Council
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Chairman nor Vice Chairman had authority to sign the waiver, and testified that he could

not locate any tribal authorization, resolution, or motion relating to the Waiver. (E1,1-

2:4, v. II). Mr. Sterling's affidavit and the Exhibits thereto, however, are void of any

procedure or protocol for waiving sovereign immunity; indeed Appellant has not

disputed that the Appellant's constitution and bylaws are silent on the issue of the

protocol for waiver of sovereign immunity. (E1,1-37:4, v. II; T47).

Appellee offered the Affidavits of Don and Matt Gamble, which were also

received by the district court. (E2,1:7-8, v. II, E3,1:7-8, v. II). Appellant's counsel

objected to the offer on the basis that he had not seen the affidavits prior to the hearing,

but presented no authority to the court for the timeliness objection, stating, "[I] don't

know that the Statutes address when they're supposed to be shared on a Motion to

Dismiss .... " (7:25-8:1-3). The district court received the Affidavits of Don and Matt

Gamble for the purposes of the hearing. (8:7-8).

Appellee's counsel had a brief in support of the motion to dismiss with him at the

hearing, but asked for time to "respond" and "expand on it" and was granted an

additional seven days post-hearing to submit a brief. (7:9-12; 13:10-11; 15:16-25; T44).

Counsel for Appellee, who had not received a copy of Appellee's brief in support of their

motion to dismiss at the time of the hearing, asked for and was granted leave to submit

a responding brief. (15:16-25; T44).

On March 10, 2010, the district court entered an order denying Appellant's

Motion to Dismiss. (T44-47). The district court found that it was undisputed by the

parties that the Appellant's constitution and bylaws were silent on the issue of protocol

for waiver of sovereign immunity. (T47). Because nothing in the constitution or bylaws
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spoke to the issue or refuted or prohibited it, the district court concluded that general

laws of agency governed. (T47). The district court found that Appellant's Chairman and

Vice Chairman acted with apparent authority in signing the Waiver, and that Appellant's

"...words, actions, and conduct ... would and did cause [Appellee] to believe that the

[Appellant] consented to have the waiver signed on the [Appellant's] behalf by its

Chairman and Vice Chairman." (T47). Correspondingly, the court held that Appellant's

sovereign immunity had been waived and therefore denied Appellant's motion to

dismiss. (T47).

Appellant's subsequent appeal of the district court's order to this Court was

dismissed on April 19, 2010 for the reason that the district court's order was not final in

nature. This Court then granted Appellant's motion for rehearing on June 24, 2010,

stating, "[c]ase will proceed with the issue of this court's jurisdiction to hear the denial of

the claim of sovereign immunity reserved for decision."

SUMMARY OF THE ARGUMENT

The district court's order denying the Appellant's motion to dismiss does not

constitute a final order and is therefore not subject to appeal. Likewise, the collateral

order doctrine does not apply in this case because the rejection of the Appellant's

defense of tribal sovereign immunity due to waiver of the defense turns on a fact

question and therefore bars interlocutory review of the district court's order.

Correspondingly, this Court lacks jurisdiction to hear the instant appeal and it should be

dismissed.

Even if this Court does have jurisdiction to hear this appeal, the district court's

order denying Appellant's motion to dismiss was proper and should stand.
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Nothing in the Appellant's Constitution and Bylaws prohibits the Appellant's

Chairman or Vice Chairman from waiving tribal sovereign immunity; in fact, the

Appellant's Constitution is entirely silent as to the procedure for effecting or obtaining

such a waiver, and nothing in the Constitution or Bylaws requires that waiver of

immunity be by resolution, rather than contract. This being the case, the district court

properly applied principles of agency law in finding that Appellant's Chair and Vice Chair

had authority to execute the Waiver of Appellant's sovereign immunity. Even if the

Appellant's two highest ranking council members did not have authority to waive tribal

sovereign immunity, the Appellant subsequently ratified the Waiver.

Because the Appellant expressly and unambiguously agreed to let itself be sued

in the courts of this state, it has effectively and expressly waived its sovereign immunity.

The trial court thus correctly denied Appellant's motion to dismiss and that decision

should be affirmed.

In the alternative, this Court should remand the matter for further proceedings to

determine whether Appellant's Chair and Vice Chair had authority to waive the Tribe's

sovereign immunity and the role the other council members played in reviewing,

approving, and ratifying the Waiver.

ARGUMENT

I. THE DISTRICT COURT'S ORDER WAS NOT FINAL IN NATURE AND DOES NOT

FALL INTO ANY EXCEPTION PERMITTING INTERLOCUTORY REVIEW; THIS

COURT THEREFORE LACKS JURISDICTION TO HEAR THE INSTANT APPEAL

AND IT SHOULD BE DISMISSED,
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The district court's order overruling Appellant's motion to dismiss does not

constitute a final, appealable order. In the case of Qwest Bus. Resources v. Headliners

- 1299 Famam, 15 Neb. App. 405, 408, 727 N.W.2d 724, 728 (2007), this Court held

that "For an appellate court to acquire jurisdiction of an appeal, there must be a

judgment, decree, or final order entered by the court from which the appeal is timely

taken." Qwest citing City of Ashland v. Ashland Salvage, 271 Neb. 362, 711 N.W.2d

861 (2006). Neb. Rev. Stat. § 25-1902 defines a final order as:

An order affecting a substantial right in an action, when such order in

effect determines the action and prevents a judgment, and an order

affecting a substantial right made in a special proceeding, or upon a

summary application in an action after judgment, is a final order which

may be vacated, modified or reversed, as provided in this chapter.

This Court analyzed §25-1902 and held in Qwest that "An order overruling a

pretrial motion to dismiss for lack of subject matter jurisdiction . . . is not a final,

appealable order." Qwest at 405, 727 N.W.2d at 724 citing Neb. Rev. St. § 25-1902;

Pleading Rule 12(b)(1, 2, 6). "An appellate court is without jurisdiction to entertain

appeals from nonfinal orders." Qwest at 408, 727 N.W.2d at 728 citing Thompson v.

Kiewit Constr. Co., 258 Neb. 323, 603 N.W.2d 368 (1999).

Pursuant to this Court's ruling in Qwest and the plain language of Neb. Rev. Stat.

§25-1902, it is clear that the district court's order denying Appellant's motion to dismiss

does not fall into any of the categories enumerated in the statute and is therefore not

final in nature and subject to this court's review. The ruling on Appellant's motion did

not determine the action or prevent a judgment, as the denial of the motion allowed
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Appellee's claim for breach of contract to proceed forward. The Appellant's immunity

claim also does not initiate a special proceeding. Examples of special proceedings

include juvenile court proceedings, probate actions, and workers' compensation cases.

See, e.g., In re Guardianship of Rebecca B. et aL, 260 Neb. 922, 621 N.W.2d 289

(2000); In re Estate of Peters, 259 Neb. 154, 609 N.W.2d 23 (2000); Thompson v.

Kiewit Constr. Co., 258 Neb. 323, 603 N.W.2d 368 (1999).

Moreover, this Court held in Qwest that "A judgment rendered by the district court

that is merely a step or proceeding within the overall action is not a special proceeding

within the meaning of § 25-1902." Qwest, supra, at 409, 727 N.W.2d at 729 citing

Mumin v. Dees, 266 Neb. 201, 663 N.W.2d 125 (2003). Likewise, the district court's

order denying Appellant's motion to dismiss was not made on summary application in

an action after judgment was rendered.

Under the well-established final order jurisprudence of this state as cited above,

the district court's order is not final in nature and therefore not appealable. The instant

appeal should therefore be dismissed.

A. The collateral source doctrine is not applicable to the facts of this case and

the instant appeal should therefore be dismissed,

Although the district court's order was not final in nature and dictates dismissal of

this appeal, Appellee acknowledges an exception to the general rule under the collateral

order doctrine. The collateral order doctrine provides for appellate review of

interlocutory orders that fall within "that small class which finally determine claims of

right separable from, and collateral to, rights asserted in the action, too important to be
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denied review and too independent of the cause itself to require that appellate

consideration be deferred until the whole case is adjudicated." Hallie Management Co.

v. Perry, 272 Neb. 81, 85, 718 N.W.2d 531, 534 (2006) quoting Cohen v. Beneficial

Indus. Loan Corp., 337 U.S. 541, 69 S.Ct. 1221, 93 LEd. 1528 (1949).

The Nebraska Supreme Court adopted the collateral order doctrine in Hallie

Management Co., supra, noting:

The U.S. Supreme Court has set forth three elements that must be met for

an order to fall within the collateral order doctrine "[T]he order must

conclusively determine the disputed question, resolve an important issue

completely separate from the merits of the action, and be effectively

unreviewable on appeal from a final judgment.

Hallie Mgmt. Co. v. Perry, 272 Neb. at 85-86, 718 N.W.2d at 535 quoting Coopers &

Lybrand v. Livesay, 437 U.S. 463, 98 S.Ct. 2454, 57 L.Ed.2d 351 (1978).

The Nebraska Supreme Court has also noted that the U.S. Supreme Court has

emphasized the modest scope of the collateral order doctrine, explaining that:

The "narrow" exception should stay that way and never be allowed to

swallow the general rule ... that a party is entitled to a single appeal, to be

deferred until final judgment has been entered, in which claims of district

court error at any stage of the litigation may be ventilated.

Williams v. Baird, 273 Neb. 977, 983-84, 735 N.W.2d 383, 390 (2007) quoting Hallie

Mgmt. Co. v. Perry, supra, Accord State v. Pratt, 273 Neb. 817, 733 N.W.2d 868

(2007).
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In addition, as recognized by the Nebraska Supreme Court, the U.S. Supreme

Court has specifically concluded that, under the collateral order doctrine, the denial of a

claim of qualified immunity is immediately appealable if the denial of immunity turns on

a question of law, notwithstanding the absence of a final order. Williams v. Baird, 273

Neb. 977, 985, 735 N.W.2d 383, 390 (2007) citing Mitchell v. Forsyth, 472 U.S. 511,

105 S.Ct. 2806, 86 L.Ed.2d 411 (1985); Johnson v. Jones, 515 U.S. 304, 115 S.Ct.

2151, 132 L.Ed.2d 238 (1995). The Court in Williams v. Baird, supra, noted the First

Circuit's explanation of this distinction:

[O]n the one hand, a district court's pretrial rejection of a proffered

qualified immunity defense remains immediately appealable as a collateral

order to the extent that it turns on a pure issue of law, notwithstanding the

absence of a final judgment. [Citations omitted.] On the other hand, a

district court's pretrial rejection of a qualified immunity defense is not

immediately appealable to the extent that it turns on either an issue of fact

or an issue perceived by the trial court to be an issue of fact.

Williams v. Baird, 273 Neb. 977, 985, 735 N.W.2d 383, 390-391 (2007) quoting Stella v.

Kelley, 63 F.3d 71, 74 (1st Cir.1995).

This Court is thus presented with the question of whether this case is reviewable

under the collateral order doctrine. Because the issue of whether the Appellant's

immunity was waived in this case presents an issue of fact, the district court's order is

not immediately appealable.
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1. The district court's order denying Appellant's motion to dismiss is not

immediately appealable under the collateral order doctrine because the

rejection of the Appellant's sovereign immunity defense turns on a

question of fact.

Neither this Court nor the Nebraska Supreme Court has had the opportunity to

address the applicability of the collateral order doctrine to an order rejecting the defense

of tribal sovereign immunity, based on waiver or otherwise. As stated above, however,

the Nebraska Supreme Court has addressed whether an order rejecting the defense of

qualified immunity is immediately appealable under the collateral order doctrine, and

has held that review is dependent upon whether the question is one of fact or one of

law. To the extent that the issue is one of fact, or is perceived by the trial court to be an

issue of fact (as in this case), a pretrial order rejecting such a defense is not subject to

appeal. See Williams v. Baird, supra. Appellee asserts such reasoning is equally

applicable to the question of whether an order denying the defense of tribal sovereign

immunity is immediately appealable. To the extent that the waiver of tribal sovereign

immunity at issue in this case turns on questions of fact, the district court's order

denying Appellant's motion to dismiss is not immediately reviewable by this Court.

The question of a waiver of sovereign immunity is often highly factual. In Bradley

v. Crow Tribe of Indians, 315 Mont. 75, 83, 67 P.3d 306, 311 (2003), a case similar to

the one at bar, the Montana Supreme Court stated that factual considerations were

"essential" to the determination of the waiver of sovereign immunity. In that case,

Bradley, a member of the Crow Tribe, entered into a written service contract with the

Tribe wherein Bradley would provide consulting services to the Tribe and the Tribe
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would pay Bradley for his services. The contract contained a provision that waived the

Tribe's sovereign immunity and was signed by the Tribe's chairman. The chairman was

later removed for improper conduct and the Tribe passed a resolution voiding all

contracts the former chairperson had entered into on behalf of the Tribe, including

Bradley's contract with the Tribe.

Bradley filed suit in state court, alleging breach of contract. Bradley then moved

for summary judgment. The contract could not be located or produced by either party,

but Bradley submitted his affidavit, as well as the former Tribal chairman's, testifying to

the contract's existence. The Tribe claimed that because the contract could not be

found and because there was no tribal resolution affirming the contract, the waiver could

only be implied and was not unequivocal. The District Court dismissed the action for

lack of jurisdiction because a signed copy of the agreement had not been produced; as

such, the presumption against waiver of immunity could not be found.

The Supreme Court of Montana reversed, however, noting that the waiver of

sovereign immunity was a "factual consideration" for the district court to decide. Id. at

83, 67 P.3d at 311. The Court noted that Bradley's compraint alleged sufficient facts

that, if true, would vest the District Court with subject matter jurisdiction. Supporting

affidavits were also offered and received verifying that the contract, which included a

waiver of sovereign immunity, had been signed. Although the Tribe disputed the

contents of the affidavits, the Tribe produced no evidence to refute them. Because the

Tribe failed to controvert the affidavits or offer contradictory evidence, the Court found

no reason to remand the case for resolution of that limited factual issue. Due to the
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absence of any factual issue to resolve, the Court concluded that an unequivocal waiver

of sovereign immunity was proven. Id.

Similarly, in Warburton/Buttner v. Superior Court, 103 Cal.App.4 th 1170, 127

Cal.Rptr.2d 706 (2002), a case strikingly similar to the instant one, a tribal chairman

signed a waiver of sovereign immunity in favor of the plaintiff while in the presence of

four of the other six tribal council members. When suit was brought against the tribe for

breach of contract and misrepresentation, the tribe claimed that no formal resolution to

waive sovereign immunity existed, that the chairman lacked authority to sign the waiver,

and that immunity had not been waived. Id. at 1174, 1176,

The trial court initially denied the tribe's motion to dismiss, stating, "There is a

factual issue raised by the presence of the majority of the Tribal Members [Council] at

the execution of the agreement in determining whether a formal resolution was required

in order to find a waiver of sovereign immunity." Id. at 1176. The tribe's subsequent

motion for summary judgment was granted. The California Court of Appeals, however.

reversed the trial court's ruling and ordered the trial court to permit discovery into the

issues surrounding subject matter jurisdiction. The Court discussed the existence of

disputed factual issues at length, determining that a factual issue as to the waiver of

sovereign immunity likely did exist and warranted further discovery to resolve such

factual issues. Id. at 1188-1192.

Turning back to the instant case, the question of whether Appellant waived its

sovereign immunity and warranted rejection of Appellant's defense of sovereign

immunity turns solely on the facts and the evidence that was presented to the district

court. It is thus without question that whether Appellant's sovereign immunity was
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waived is a question of fact and not of law. As such, the collateral order doctrine does

not apply in this case and interlocutory review cannot be had. The instant appeal

should therefore be dismissed.

II. THE DISTRICT COURT'S DENIAL OF APPELLANT'S MOTION TO DISMISS WAS

PROPER.

Notwithstanding the foregoing, should this Court determine that the district

court's order is subject to review by this Court, its order should be upheld in all respects

for the reasons set forth below.

Appellee is mindful that, ordinarily, a federally-recognized Native American tribe

cannot be sued in any court without the express approval of Congress or with that

tribe's express consent. See Tumer v. U.S., 248 U.S. 354, 358 (1919). A tribe may

waive its sovereign immunity, so long as it does so expressly. See Merdon v. Jicanlla

Apache Tribe, 455 U.S. 130, 148 (1982); Santa Clara Pueblo v. Martinez, 436 U.S. 49,

58 (1978). Tribal sovereign immunity may be expressly waived if a tribe, through the

terms of a contract, permits itself to be sued in non-tribal courts. See C&L Enterprises,

Inc. v. Citizen Band Potawatomi Indian Tribe of Okla., 532 U.S.411,420 (2001).

In this case, as will be discussed in great detail below, the Appellant's sovereign

immunity was both expressly and unequivocally waived by the Tribal Council's top two

officials in the presence of a quorum of the Tribal Council. The record in this case

demonstrates that the Appellant's Constitution and Bylaws are silent with regard to the

procedure or protocol for waiving sovereign immunity, and nothing contained therein

requires waiver by resolution, rather than contract. Both the AppeUant's Tribal Council

Chairman and Vice Chairman had apparent, if not express, authority to sign the Waiver
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and bind the Appellant with regard to waiver of the Appellant's sovereign immunity in

favor of Appellee. Because the Appellant's top two officials acted with apparent

authority in executing the waiver, signing it in the presence of three of the other five

remaining council members at a meeting held in Appellant's Tribal Meeting Room

located within Appellant's Tribal Headquarters, the district court properly found that

Appellant waived its sovereign immunity. The district court's order denying Appellant's

motion to dismiss should therefore be upheld.

A. The district court properly found that general laws of agency applied in this

case and that the Appellant's Chairman and Vice Chairman had apparent

authority to waive Appellant's sovereign immunity,

The district court's application of general laws of agency to the facts of this case

and finding that the Appellant's sovereign immunity had been waived was proper. In

reaching its conclusion, the district court relied on Rush Creek Solutions, Inc. v. Ute

Mountain Ute Tribe, 107 P.3d 402 (Colo. 2004), a case directly on point. In that case,

the Colorado Court of Appeals examined the issue of apparent authority and held that a

tribe's CFO had apparent authority to sign a contract and waive the tribe's sovereign

immunity. There, Rush Creek and the Ute Tribe had signed a contract in which Rush

Creek agreed to provide the tribe computer software and maintenance support. The

tribe's chief financial officer signed the contract on the tribe's behalf. The contract

contained a default clause that stated as follows:

This Agreement shall be interpreted in accordance with the internal laws

(as opposed to conflicts of law provisions) of the State of Colorado. As

part of the consideration for the agreements contained herein [the tribe]
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hereby consents to the exclusive jurisdiction of any state or federal court

with jurisdiction over the Town of Littleton, County of Arapahoe, State of

Colorado. [The tribe] waives any objection which [the tribe] may have

based on lack of jurisdiction or improper venue or forum non conveniens

to any suit or proceeding instituted by [Rush Creek] under this agreement

in any state or federal court with jurisdiction over the Town of Littleton,

County of Arapahoe, State of Colorado, and consents to the granting of

such legal or equitable relief as is deemed appropriate by the court.

Id. at 404.

Rush Creek alleged that the tribe failed to make payments under the contract

and filed an action asserting breach of contract, unjust enrichment, and promissory

estoppel. In response, the tribe filed a Motion to Dismiss, challenging subject matter

jurisdiction based on sovereign immunity. The tribe conceded that the CFO had

authority to enter into contracts, but argued he did not have authority to waive the tribe's

sovereign immunity.

Rush Creek asserted that the default clause in the contract expressly waived the

tribe's sovereign immunity. Rush Creek further asserted that the tribe's constitution

contained no provision concerning the tribal officials' authority to waive sovereign

immunity of the tribe. Because nothing in the tribe's constitution expressly addressed

authority to waive sovereign immunity and nothing expressly refuted or prohibited it, the

Court found that general laws of agency governed the case. Id. at 407 citing Richmond

v. Sheahan, 270 F.3d 430 (7 t" Cir. 2001) (finding agency principals are applicable in

determining°sovereign immunity issues); Finnie v. Jefferson County Sch. Dist. R-l, 79
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P.3d 1253 (Colo. 2003). The Colorado Court of Appeals went on to state that "an

agency 'results from the manifestation of consent by one person to another that the

other shall act on his behalf and subject to his control, and consent by the other so to

act.' " Rush Creek at 407 quoting City and County of Denver v. Fey Concert Co., 960

P.2d 657, 660 (Colo. 1998); Restatement (Second) of Agency, §1(1) (1958). The Court

also noted that apparent authority is referred to as agency by estoppel, and is not actual

or express authority, but is created by operation of law. Id. at 407 citing Moore v.

Switzer, 78 Colo. 63, 239 P.874 (1925).

The Court stated that such authority is established by evidence of "written or

spoken words by other conduct of the principal which, reasonably interpreted, causes a

person to believe that the principal consents to have the act done on his behalf by a

person purporting to act for him." Id. at 407 quoting Lucero v. Goldberger, 804 P.2d

206, 209 (Colo. App. 1990) (emphasis omitted). The Court continued: "Apparent

authority is created to protect third parties who, in good faith, rely upon their belief that

an agency relationship exists between the apparent principal and agent. Id. at 407

quoting SigeI-Campion Livestock Comm'n Co. v. Ravohain, 71 Colo. 410, 207 P.82

(1922); In Re Mardage ofRobbins, 8 P.3d 625 (Colo. App. 2000). More important, the

Court stated that "An agent can make the principal responsible for his or her actions if

the agent is acting pursuant to apparent authority, regardless of whether the principal

has knowledge of the agent's conduct." Id. at 407 citing Willey v. Mayer, 876 P.2d 1260

(Colo. 1994); Life Investors Ins. Co. v. Smith, 833 P.2d 864, 868 (Colo. App. 1992);

Restatement (Second) of Agency §§26-27.
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Similar to the Court in Rush Creek, the Nebraska Supreme Court has defined

apparent authority as " . . . the power which enables a person to affect the legal

relations of another with third persons, professedly as agent for the other, from and in

accordance with the other's manifestation to such third persons. A party who has

knowingly permitted others to treat one as his agent is estopped to deny the agency."

State of Nebraska v. Davis, 227 Neb. 172, 177 (1987). The Court went on to state,

"Apparent or ostensible authority to act as an agent may be conferred if the alleged

principal affirmatively, intentionally, or by lack of ordinary care causes third persons to

act upon the apparent agency." Ic/. Likewise, under agency law, an agent acquires

apparent authority to act when his principal causes third parties to believe the agent is

so authorized. W. Seavey, Handbook of the Law of Agency § 8 at 13 (1964).

In Rush Creek, the Court found that it was undisputed that the CFO was

authorized to enter into contracts on behalf of the tribe, even though the tribe's

constitution was silent concerning procedures for signing contracts. Id. at 407. The

Court further found it was undisputed that the tribe's constitution was silent with regard

to procedures for waiving sovereign immunity or authorizing persons to sign waivers.

Id. Additionally, the Court found that where a person has authority to sign an

agreement on behalf of a sovereign, it is assumed the authority extends to a waiver of

immunity contained in the agreement. /d. at 408 citing Restatement (Third) of the Law

of Foreign Re/ations of the United States, §456 Cmt. b (1997). Nothing in the record,

the Court found, negated that assumption; to the contrary, the Court held that the

silence of the tribe's constitution and personnel policy concerning sovereign immunity

and waivers reinforced it. Id. at 408. The Court continued:
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The words, actions, and other described conduct of the tribe, reasonably

interpreted, would and did cause Rush Creek to believe that the tribe

consented to have the contract and waiver signed on its behalf by the

CFO. The CFO held himself out as the tribe's agent and acted at least

with apparent authority in assenting to contract and the waiver therein.

Rush Creek relied to its detriment upon the apparent authority of the CFO.

Hence, we conclude as a matter of law that the CFO had apparent

authority to sign the contract and waive the tribe's sovereign immunity.

Id. at 408.

Turning back to the facts of the instant case, here, just as in Rush Creek, the

words, actions, and conduct of the Appellant, reasonably interpreted, would and did

cause Appellee to believe that the Appellant consented to have the Waiver signed on

the Appellant's behalf by its two highest members: the Chairman and Vice Chairman.

Both the Tribal Council Chairman, Ansley Griffin, and Vice Chairman, Barry Webster,

held themselves out as the Appellant's ultimate authorities and agents and, at a bare

minimum, acted with apparent authority in assenting to the waiver of sovereign

immunity. Appellant is thus estopped to deny the agency and authority.

Moreover, just as in the Rush Creek case, as evidenced by the attachments to

the Affidavit of Sterling Walker (E1,1:4, vii, Ex. A to El), the Constitution and Bylaws of

the Omaha Tribe of Nebraska are completely silent with regard to waivers of sovereign

immunity and who had authority to sign such a waiver on behalf of the Appellant.

Indeed, nothing in the Appellant's constitution expressly addresses authority to waive

sovereign immunity and nothing expressly refutes or prohibits it. See id. Although the
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Ute Tribe's constitution was silent concerning procedures for signing contracts, waiving

sovereign immunity, or authorizing persons to sign waivers, the Court found that the

tribe's CFO acted with apparent authority nonetheless. Because nothing in the

Appellant's Constitution or Bylaws speaks to the issue or refutes or prohibits it, like in

the Rush Creek case, general laws of agency govern and were properly applied.

In its Brief, the Appellant attempts to distinguish the Rush Creek case by stating

that in Rush Creek, the tribe conceded that the CFO had authority to enter into

contracts and that the dispute concerned whether the authority extended to waiving the

tribe's sovereign immunity in such a case. (Brief of Appellant at p. 13). It should be

noted that, although the tribe in Rush Creek conceded that the CFO had authority to

enter into contracts, the Court specifically found that "The Tribe's Constitution and

personnel policy are silent concerning procedures for signing contracts, waiving

sovereign immunity, or authorized persons to sign waivers." Rush Creek at 407. As in

Rush Creek, here, the Appellant's constitution is also silent with regard to procedures

for signing contracts, as well as waiving sovereign immunity, and what persons are

authorized to sign waivers of sovereign immunity or contracts.

Appellant further argues that, because the Waiver at issue in this case is a

separate one-page document and was not part of a larger agreement (as in Rush

Creek), it is somehow invalid. (Brief of Appellant at p. 13-14). Such argument is not

well taken; indeed, because the Waiver in this case was a separate document, rather

that but one provision buried within numerous pages of a contract, the argument that

the Waiver was read, acknowledged, approved, and accepted is even stronger in this

case. This conclusion is further strengthened by the fact that a specific meeting was
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held at the Appellant's Tribal Council Meeting Room at Tribal Council Headquarters for

the sole purpose of the execution of the Waiver. (E2,3-5:7-8, v.ll; E3,3-5:7-8, v.ll).

What is more, the Appellant has not argued or offered any evidence that its

Chairman and Vice Chairman did not have authority to enter into any of the eleven (11)

Contracts or proposals with Appellee. To the contrary, Appellant performed pursuant to

the Contracts, providing labor and materials pursuant to the eleven Agreements and

performing all conditions precedent for payment. (E2,4:7-8, v.ll; E3,4:7-8, v.ll.). If the

contracts were not authorized, surely someone would have spoken up while the eleven

contracts were being performed. As such, the tribe ratified the Waiver and agreements

through the course of performance regardless of the authority of the Chairman and Vice

Chairman.

Because the Appellant does not dispute that its Chairman and Vice Chairman

had the authority to enter into the numerous contracts with Appellee at issue in this

case, it appears the issue is conceded and it is assumed that such authority existed.

Correspondingly, as in Rush Creek, it is assumed that such authority extends to a

waiver of immunity contained in the agreement.

Here, the words, conduct, and deeds of the Omaha Tribal Council Chairman and

Vice Chairman, as well as the words, conduct, and deeds of three of their five council

members, who reviewed the Waiver and were present when it was signed, establishes

that Appellant's Chairman and Vice Chairman had authority to sign the Waiver at issue

in this case. Appellee, in good faith, relied upon their belief that the Chairman and Vice

Chairman had authority to sign the waiver, as such authority was represented to them at

all times by not only the Appellant's two highest members, but also by three of the five
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other council members. (E2,3-5:7-8, v.ll; E3,3-5:7-8, v.ll). It is thus apparent that

Appellant's argument that its Chairman and Vice Chairman did not have authority to

waive the tribe's sovereign immunity runs counter to well established principles of

agency law.

Clearly, Appellee relied, to its detriment, upon the apparent authority of both the

Chairman and Vice Chairman. What is more, not only did the Appellant's two highest

officials, its Chairman and Vice Chairman, fail to relay to Appellee at any time what it

now claims is lack of authority to sign the Waiver, three of the five other Council

Members also reviewed the Waiver and silently stood by as it was executed. See id.

For Appellant's two highest officials, along with three of the five remaining council

members (five total of the seven council members) to bear witness to the signing of the

Waiver and now claim that its execution was invalid certainly does not bode well for the

integrity of the Appellant.

In addition, Appellant has failed to offer any documents or evidence whatsoever

that might have alerted Appellee to the fact that it should have been suspicious of the

authority of the Chairman or Vice Chairman to enter a contract or waive sovereign

immunity. Appellant offers no evidence that the Chairman or Vice Chairman did not

have authority to waive sovereign immunity--again, the Appellant's constitution and

bylaws are silent on this point. Even assuming, arguendo, that the Chair and Vice Chair

did not have authority to execute the Waiver, there was no way for Appellee to know

that the two top tribal council officials needed special or additional authority to waive the

Appellant's sovereign immunity. This is especially so in light of the fact that five of the

seven tribal council members (including the Chairman and Vice Chairman) reviewed the
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Waiver during a meeting held in the Tribal Meeting Room at the Tribal Headquarters,

and then proceeded to watch as the Chairman and Vice Chairman signed the Waiver,

all the while saying nothing about resolution of the tribal council being necessary for the

Waiver to be effective, as is currently claimed Id.

Because the Appellant cannot point to any provision within its Constitution that

provides for the procedure for waiver of sovereign immunity or those granted authority

to do so, and the Constitution is in fact silent as to the requisite procedures for waiving

sovereign immunity, Appellee was justified in relying on the apparent authority of the

Appellant's Chairman and Vice Chairman to sign the Waiver. This, coupled with the fact

that the Waiver was signed by the two highest members of the Appellant in the

presence of three of the other five council members, all of whom reviewed the

Agreement and signed it in the presence of each other at the Appellant's Tribal Meeting

Room within the Appellant's Tribal Headquarters with no objection, leads to the

inevitable conclusion that Appellant's Chair and Vice Chair had apparent, if not express,

authority to sign the Waiver. Any other result would be both unjust and unconscionable.

In a futile attempt to establish that the "principal's manifestation" was lacking in

this case as required for apparent authority to be found under Nebraska law, the

Appellant cites at p. 30 of their brief the case of Korcic v. Beverly Enters. - Neb., 278

Neb. 713, 773 N.W.2d 145, 151 (2009). ("Apparent authority for which a principal may

be liable exists only when the third party's belief is traceable to the principal's

manifestation and cannot be established by the agent's acts, declarations, or conduct").

The Court in Korcic held that "For apparent authority to exist, the principal must act in a
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way that induces a reasonable third person to believe that another person has authority

to act for him or her." Id. at 720.

Nebraska courts regularly cite the Restatement (Second) and (Third) of Agency §

2.03 (2006) in cases addressing apparent agency. See Konc, supra; First Nat. Bank of

Omaha v. Acceptance Ins. Cos., 12 Neb.App. 353, 675 N.W.2d 689 (2004), State ex reL

Medlin v. Little, 270 Neb. 414, 420, 703 N.W.2d 593, 598 (2005). The Restatement

(Third) of Agency § 2.03 (2006) explains what may constitute a manifestation:

The principal may make a manifestation by directing an agent to make

statements to third parties or directing or designating an agent to perform

acts or conduct negotiations, placing an agent in a position within an

organization, or placing the agent in charge of a transaction or situation.

Id. Comment C. Section 3.03 of the same restatement further details what constitutes a

manifestation, "A principal may make manifestations regarding an agent's authority in

many ways. In some settings, the principal's acts speak so loudly that explicit verbal

communication is unnecessary." Id. Comment B.

The conduct of the tribal council members in this case undoubtedly rises to the

foregoing standards. Once again, five out of seven of the Tribal Council Members,

including the two top ranking members, were present at the Waiver was signed by such

top two ranking members. (E2,3-5:7-8, v.ll; E2; E3,3-5:7-8, v.ll). All members present

reviewed the Waiver and watched on while the both the Chairman and Vice Chairman

signed. Id. Moreover, Appellee's principals traveled to Appellant's tribal headquarters

and met in the tribal council meeting room where a quorum of the council was present.

Id. The sole purpose of the meeting was for the Waiver to be reviewed by the Omaha
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Tribal Council and executed. Id. Such behavior on the part of the Tribal Council would

most certainly induce a reasonable person to believe that the Council had authority to

act. Because at no time did any council members bring to Appellee's attention that a

resolution needed to be passed in order for the Waiver to be valid, these actions, at a

minimum, lacked ordinary care; at most, the Appellant was deliberately deceptive.

With five of the seven tribal council members present at the time the Waiver was

executed at tribal headquarters, the council clearly acted as the principal and

manifested authority to the Chairman and Vice Chairman to sign the Waiver. Explicit

communication was not necessary because the Tribal Council's acts spoke so loudly

that explicit verbal communication was not necessary.

The Appellant knowingly permitted Appellee to treat Appellant's Chairman and

Vice Chairman as having the apparent authority to waive sovereign immunity. While the

Appellant takes great pains to characterize the actions of the two most senior tribal

officers as individuals acting outside the scope of their authority (See Brief of Appellant

at p. 22), common sense dictates otherwise. An "official signing" in which five of the a

quorum of the Omaha Tribal Council were present and reviewed and approved the

Waiver can hardly be characterized as council members and officers acting in their

individual capacity.

In view of the foregoing authorities, precedent, and record before this Court, the

conclusion is inescapable that the Appellant's Chairman and Vice Chairman acted with

apparent, if not express, authority in executing the Waiver of sovereign immunity. As

such, Appellant has subjected itself to the jurisdiction of the courts of this state, and the

district court's order denying Appellant's motion to dismiss was therefore correct.
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B. A resolution by Appellant's tribal council was not necessary to waive

Appellant's tribal sovereign immunity.

Despite the fact that Appellant's constitution and bylaws are completely silent

with regard to the procedure for waiving sovereign immunity, Appellant erroneously

asserts that only a resolution of the Appellant's tribal council may waive tribal sovereign

immunity. (Brief of Appellant at p. 12). Case law, however, establishes that actual

authority to waive sovereign immunity can be found, even when an ordinance or

resolution explicitly providing for such waiver is absent.

The case of Smith v. Hopland Band of Pomo Indians, 95 CaI.App.4 th 1, 115

CaI.Rptr.2d 455 (2002), contrary to Appellant's assertions (See Brief of Appellant at p.

18-19), is instructive and is directly on point. In that case, the plaintiff-architect entered

into two contracts with a tribe to provide planning and architectural services, which

included the American Institute of Architects standard form agreement requiring

arbitration of disputes and enforcement of arbitration awards in any court having

jurisdiction. After Smith filed suit, the tribe argued that a provision in the agreement

waiving sovereign immunity was invalid, because either a duly enacted tribal ordinance

or a resolution of the tribal council was required to waive the tribe's sovereign immunity.

Smith's action was initially dismissed on that basis.

On appeal, however, the Court opined that the contractual language was

indistinguishable from that in C & L Enterprises, Inc, 532 U.S. 411,421 (2001), and that

the only reasonable interpretation of the terms was to clearly and explicitly waive

sovereign immunity. Smith at 6, 115 CaI.Rptr.2d 455..

10831-1/655049 33



In C&L Enterprises, supra, the United States Supreme Court noted that the law

governing waivers of immunity with regard to foreign sovereigns is instructive in

determining waivers of immunity regarding Indian nations. /d. at 421. The Supreme

Court's opinion in C&L Enterprises cited Restatement (Third) of the Foreign Relations

Law of the United States §456(2)(b)(ii) (1987) in determining whether or not an

arbitration clause, rather than an express waiver of sovereign immunity, would suffice to

waive such immunity. Id. The C&L Court found that an arbitration clause, along with

the parties' extensive course of dealings, constituted an express waiver of immunity.

As an aside, it has been noted that the C&L decision seems to have created"...

a new waiver construct, one where the terms of the contract are only the starting point

of the Court's analysis, and the facts of the nature of the business relationship between

the parties may be determinative of whether a tribe's immunity effectively has been

waived." Tdba/ Self-Determination in the Age of Scarcity, 54 S.D.L. Rev. 398, 406

(discussing the impact of the Supreme Court decision in C&L Enterprises on tribal

waivers of sovereign immunity).

In addressing the tribe's argument in Smith that the chairperson did not have

actual authority to waive sovereign immunity absent an ordinance or resolution explicitly

providing for such waiver, the court recognized that the tribe did not dispute that the

chairperson had the authority to negotiate the contracts and execute the final versions

that incorporated the arbitration clause and choice-of-law provision. Id. at 7, 115

Cal.Rptr.2d 455. The court also recognized that the tribe subsequently approved the

contracts by resolution and that Smith gave all members of the tribal council copies of

the contracts at a meeting during which the council authorized the chairperson to
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negotiate and execute the contracts. Id. at 7-8, 115 CaI.Rptr.2d 455. Additionally, the

Court noted that Smith and the tribal council negotiated the contracts during a

subsequent meeting and modified the contractual terms. Thus, the court held that the

tribal council was fully aware of the contractual terms and it was not presented with a

situation in which a tribal agent signed a contract without authority to act on the tribe's

behalf. Id. at 8, 115 CaI.Rptr.2d 455. Thus, the court determined that the tribe waived

its sovereign immunity. Id. at 9, 115 Cal.Rptr.2d 455.

The court rejected the tribe's argument that the effect of the sovereign immunity

ordinance was to require the enactment of an ordinance or resolution specifically

waiving sovereign immunity notwithstanding that the tribe had authorized one of its

officials to execute the contracts and notwithstanding the tribe's subsequent approval of

the contracts. Id. at 9, 115 Cal.Rptr.2d 455. The court stated that the tribe's argument

assumed that the court must apply the tribal sovereign immunity ordinance to determine

that the otherwise binding contracts were ineffective to waive sovereign immunity

because the explicit waiver was made by contract rather than by ordinance or

resolution. Id.

In rejecting that argument, the court reiterated many of the reasons previously

discussed, but also ruled that federal law, rather than tribal law, was applicable to

resolve this question. If the court did not refer to federal law, it would not apply tribal

law because the contracts specified that they were to be governed by California law. Id.

at 10, 115 CaI.Rptr.2d 455. The Smith court thus determined that the tribe, through its

chairperson and subsequent resolution by the tribal council, executed contracts that
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clearly and explicitly waived the tribe's sovereign immunity. Id. at 12, 115 CaI.Rptr.2d

455.

The facts of this case warrant a similar result as that in Smith. Here, the

Appellant has offered no argument or evidence that its Chair and Vice Chair did not

have the authority to enter into and negotiate contracts with Appellant. With regard to

the Waiver that was executed here, like in Smith, Appellant in this case gave copies of

the Waiver to Appellant at a meeting during which, in this case, a quorum of the Tribal

Council was present and reviewed and approved the Waiver. Moreover, a copy of the

Waiver was presented to the Appellant in December of 2007, one month before it was

executed in January of 2008, for their review and approval. (E1,3-4:7-8, v. II; E2,3-4:7-

8,v.ll). As such, it can hardly be said that the Appellant's Tribal Council was not fully

aware of the contents of the Waivermthis is a far cry from a situation in which a tribal

agent signed a contract without authority to act on the tribe's behalf. Based on Smith,

otherwise binding contracts are, in fact, effective to waive sovereign immunity, even

though such waiver was made by contract, rather than by resolution.

Finally, in Smith, the tribe had a set procedure to waive sovereign immunity,

which was not followed; nonetheless, the Court found that immunity had been waived.

Such a procedure is notably absent in the case at hand, further strengthening the

argument that the Waiver was valid, despite a formal resolution. The district court's

decision should therefore be affirmed.

C. The case law relied upon by Appellant in its attempt to disprove the valid

waiver of its sovereign immunity is irrelevant, misplaced, and has no

bearing on any issue before this Court.
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In an attempt to support its contention that Appellant's Chairman and Vice

Chairman did not have authority to waive Appellant's sovereign immunity, or that such

waiver was not express, Appellant inaccurately directs the Court's attention to a number

of decisions, wherein its reliance is misplaced because such decisions are

distinguishable from the instant case in numerous fundamental aspects.

For instance, Appellant relies on In re Ransom v. St. Regis Mohawk Educ. &

Cmty. Fund, Inc., 658 N.E.2d 989 (N.Y. 1995), for the proposition that waivers of tribal

sovereign must be traceable to an official government action that expressly and

unequivocally waives immunity or empowers officers to waive immunity. (Brief of

Appellant at p. 16). In Ransom, however, the plaintiffs asserted only an implied waiver

of immunity, arguing the tribe's intent to waive immunity was there inasmuch the

incorporation of the tribal entity in that case under state law enabled corporations to sue

and be sued. The Ransom Court found that such does not rise to the level of an

express and unequivocal waiver of immunity. Rather, the language contained in State

corporation statutes meant "only that the entity has the status and capacity to enter our

courts, and does not signify a waiver of sovereign immunity against suit." Id. at 563,

658 N.E.2d at 995.

In sharp contrast to the facts of Ransom, in this case, a clear and unequivocal

Waiver was signed by the two most senior tribal officers and, moreover, was witnessed

by a quorum of the Tribal Council at their Tribal Meeting Room at their Tribal

Headquarters. (E2,3-5:7-8, v.ll; E3,3-5:7-8, v.ll). Ransom, therefore, is inapplicable.

Appellant also cites two clearly inapposite California Court of Appeals cases in

support of the proposition that its Chairman and Vice Chairman did not have authority to
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waive sovereign immunity. In the first case, in Hydrotherrnal Energy Corp. v. Fort

Bidwell Indian Cmty. Council, 216 Cal. Rptr. 59, (Cal Ct. App. 1985), the tribe had an

explicit process for waiver of sovereign immunity and informed the plaintiff of that

process. Id. at 61 (stating the Tribe's constitution granted the council authority to waive

immunity and the plaintiff had been informed of this).

Conversely, in this case, the Appellant not only did not have an explicit process

to waive immunity, but also represented at all times to Appellee that the Chairman and

Vice Chairman had the authority to waive the Appellant's sovereign immunity. (E2,3-

5:7-8, v.ll; E3,3-5:7-8, v.ll). While Appellant now claims that waiver needed to be by

resolution to be effective, there is no evidence in the record to suggest that Appellee

was informed of any such process or that Appellee should had any reason to question

the authority of the Chairman or Vice Chairman to enter a contract or waive sovereign

immunity. These critical factual elements are notably absent in Bidwell, and it therefore

has no application here.

The second California Court of Appeals decision relied upon by Appellant is an

unreported decision, namely, Sharp Image Gaming, Inc. v. Big Sandy Rancheria, 2002

WL 31684972 (CaI.App. 5 Dist., 2002). In that case, the court found that there was no

explicit waiver of tribal immunity. In Sharp Image Gaming, however, the tribe had an

unequivocal process for waiving sovereign immunity outlined in their constitution,

wherein the express prior approval of a majority of the general council was required

before sovereign immunity could be waived. This is in direct contrast to the facts of the

present case, where, not only are Appellant's Constitution and Bylaws silent on this

question, but also a majority of the Tribal Council both reviewed the Waiver and was
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present at its signing by its two top officials. Sharp Image Gaming is therefore likewise

inapposite.

The Appellants also cite the Eight Circuit's opinion in Northern States Power Co.

v. Prairie Is/and Mdwakanton Sioux Indian Community, 991 F.2d 458 (8th Cir. 1993) in

support of the proposition that a party's subjective beliefs and misrepresentations by

tribal officials are not enough to waive tribal sovereign immunity. (Brief of Appellant at

p. 21-22). This decision, however, is taken out of context. In that case, the Eighth

Circuit Court of Appeals found the tribal council acted outside of their scope of authority

because the Tribe, as a sovereign nation, did not have the authority to preempt a

federal law by imposing registration requirements on trains carrying nuclear material.

Id. at 462. The Court found that because the tribal council members tried to enforce

such an invalid regulation preempted by federal law, they were outside the tribe's

sovereign immunity and therefore subject to the court's jurisdiction in their individual

capacities. /d. at 460.

It is clear that the issue before the Court in Northern States Power Co. was not

one of whether authority existed to waive immunity through the execution of a contract.

This is obviously the precise issue before this Court, rather than issues surrounding a

preemptory federal statute or tribal council members attempting to enforce an invalid

statute as in Northern. Appellant's reliance on this decision is thus without a doubt

misplaced.

World Touch Gaming, Inc. v. Massena Mgmt., LLC, 117 F. Supp.2d 271

(N.D.N.Y. 2000), also relied upon by Appellant, is similarly distinguishable from the

instant case. (Brief of Appellant at p. 21). Appellant represents to this Court that
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apparent authority to bind a tribe to commercial undertakings is insufficient to waive

tribal sovereign immunity. (Brief of Appellant at p. 21). Appellant fails to point out to the

Court, however, that in World Touch, the individual who allegedly waived the tribe's

sovereign immunity was not even an officer or employee of the tribe, which is clearly

distinguishable from the facts of this case. Id. at 272-73.

To the contrary, in this case, not only were the Tribal Chairman and Vice

Chairman tribal officers, but they were the top two in command. Moreover, unlike the

facts of the instant case, the tribe in World Touch had a constitution that contained clear

procedural requirements as to how the tribe could waive its sovereign immunity. Id. at

275. The tribe's waiver procedures were also available to the public and to World

Touch Gaming, Inc., such that it was clear that World Touch Gaming, Inc. should have

obtained the express approval of the Tribal Council for its waiver provision. In the

instant case, however, it is undisputed that the Appellant's constitution and bylaws are

completely silent as to the means by which sovereign immunity may be waived.

World Touch, like the other foregoing cases relied upon by Appellant, are

irrelevant and should not be considered by this Court. Appellant has failed to assert any

reason or authority that would justify reversal of the district court's order.

Accordingly, the district court's determination that the Tribe expressly waived its

sovereign immunity is correct and should be affirmed. In the alternative, if this Court

does not affirm the district court's decision, this matter should be remanded to the

district court for further proceedings concerning the authority of Barry Webster and

Ansley Griffin to waive Appellant's sovereign immunity and the role the other Tribal
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Council Members played in reviewing, approving, and ratifying the Waiver and

agreements during the course of performance.

III. THE DISTRICT COURT PROPERLY ADMITTED THE APPELLEE'S AFFIDAVITS

INTO EVIDENCE AND GAVE THE APPELLANT REASONABLE TIME TO

RESPOND.

In a last ditch attempt to avoid the fact that its sovereign immunity has been

waived, Appellant now argues that the district court erred in admitting Appellee's

opposing affidavits at the hearing on the motion to dismiss. (Brief of Appellant at p. 26).

The Affidavits of Don and Matt Gamble were offered and received by the district court at

the motion to dismiss hearing. (E2,1:7-8, v. II, E3,1:7-8, v. II). Appellant's counsel

objected to the offer on the basis that he had not seen the affidavits prior to the hearing,

but presented no authority to the court for the timeliness objection, stating, "[I] don't

know that the Statutes address when they're supposed to be shared on a Motion to

Dismiss .... " (7:25-8:1-3). The district court received the Affidavits of Don and Matt

Gamble for the purposes of the hearing. (8:7-8).

Appellee's counsel had a brief in support of the motion to dismiss with him at the

hearing, but asked for time to "respond" and "expand on it" and was granted an

additional seven days post-hearing to submit a brief. (7:9-12; 13:10-11; 15:16-25; T44).

Counsel for Appellee, who had not received a copy of Appellee's brief in support of their

motion to dismiss at the time of the hearing, asked for and was granted leave to submit

a responding brief. (15:16-25; T44).

Because Appellant presented the district court with no authority as to the

standard for providing opposing affidavits on a motion to dismiss, and, further, because
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the district court gave Appellant reasonable time to submit a brief and respond to the

affidavits, Appellant's argument that the affidavits were admitted in error are not well-

founded.

Appellant cites the reasonable notice standard in Neb. Rev. Stat. §25-910 that

requires that a notice of a motion must state "if affidavits are to be used on the hearing."

(Brief of Appellant at p. 28). However, the statute goes only to reasonable notice of the

moving party, requiring it to serve notice a reasonable time before the hearing that

affidavits will be used. The statute has no provision relating to service of the affidavits,

and is silent with regard to notice or service of opposing affidavits. Appellee simply

came prepared to the hearing with Affidavits based on Appellant's notice in its motion to

dismiss that "affidavits will be used." (T42).

The Appellant next asserts that the motion to dismiss should have been

converted to summary judgment and cites Crane Sales & Serv. Co. v. Seneca Ins. Co.,

276 Neb. 372, 754 N.W.2d 607 (Neb. 2008). (Brief of Appellant at p. 28). Crane stated,

"§ 6-1112(b) also provides that when matters outside of the pleadings are presented by

the parties and accepted by the trial court under §6-1112(b)(6), the motion 'shall be

treated' as a motion for summary judgment". Id. at 376. The Court's rationale,

however, is based on preventing unfair surprise by giving "reasonable opportunity to

present all material pertinent .... " Id. at 377.

Based on the facts of this case, the foregoing standard was met. First, the

affidavits offered and admitted in opposition to the motion to dismiss, in large part,

merely reiterated the contents of the Complaint. (E2,1-3:7-8,v.ll; E3,1-3:7-8,v.ll). In

addition, the Waiver that was attached to the affidavits is the same Waiver that was
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attached to the Complaint. (E2,3-5:7-8, v.ll; Ex. A of E2; E3,3-5:7-8, v.ll; Ex. A of E3;

T1,13). Appellant had notice of the contents of the Complaint and the Waiver when the

Complaint, which was filed in October of 2009, was served--months before the hearing

on the motion to dismiss in January of 2010. (T1). It can hardly be claimed that there

was any unfair surprise in this regard.

The only additional circumstances presented in the opposing affidavits

concerned the circumstances under which the Waiver was executed. It should not be

forgotten that the record in this case establishes that a quorum of Appellant's Tribal

Council was present at the time the Waiver was executed; Appellant is thus is well

aware of the circumstances under which the Waiver was executed and has failed to

dispute the same. In any event, the circumstances under which the Waiver was signed

can hardly come as a surprise to Appellant, considering their presence and participation

at the meeting where it was executed.

Moreover, the district court gave counsel for Appellant seven days to respond

and expand on argument at the hearing and submit a brief, which he did. (7:9-12;

13:10-11; 15:16-25; T44). Appellant's counsel could have asked to continue the

hearing if the affidavits were so objectionable, but he did not. He could have requested

a supplemental hearing or sought to submit supplemental affidavits, but did not.

Because there was no unfair surprise for the reasons stated above, coupled with the

fact that counsel for Appellant was given ample time to respond to the arguments made

at the hearing, and in fact did so, any error (which Appellee disputes) was harmless in

nature and was cured by the response time given. Appellant's arguments in this regard

are without merit and the district court did not err in admitting the opposing affidavits.
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CONCLUSION

The district court's order denying the Appellant's motion to dismiss is not a final

order and therefore not reviewable by this Court. In addition, because the rejection of

the Appellant's defense of tribal sovereign immunity based on waiver of immunity turns

on a fact question, the collateral order doctrine is not applicable to this case and

interlocutory review of the district court's order should not be had.

Even if this Court does have jurisdiction to hear this appeal, the district court's

order denying Appellant's motion to dismiss was proper and should be affirmed.

Nothing in the Appellant's Constitution and Bylaws prohibits the Appellant's Chairman or

Vice Chairman from waiving tribal sovereign immunity, and is in fact silent as to the

procedure for effecting or obtaining such a waiver. Further, no provision in the

Appellant's Constitution or Bylaws requires that waiver of immunity be by resolution,

rather than contract. The district court therefore properly applied principles of agency

law in finding that Appellant's Chair and Vice Chair had authority to execute the Waiver

of Appellant's sovereign immunity. Even if authority did not exist, the Appellant's

actions ratified the Waiver.

Because the Appellant expressly and unambiguously agreed to let itself be sued

in the courts of this state, it has effectively and expressly waived its sovereign immunity.

The trial court thus correctly denied Appellant's motion to dismiss and that decision

should be affirmed.

For these reasons and the reasons stated above, Appellee, StoreVisions, Inc.

respectfully requests that this Court affirm the decision of the trial court. In the

alternative, Appellee respectfully requests that the Court remand this matter for further
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proceedings to determine whether Appellant's Chair and Vice Chair had authority to

waive the Tribe's sovereign immunity and the role the other council members played in

reviewing and approving the Waiver.
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