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PART I - STATEMENT OF FACTS 

A. OVERVIEW 

1. The appellants, the Lax Kw'alaams Indian Band, are a fishing people whose very 

existence is attributed to the abundance of marine and riverine foods available to them.1  They 

descend from the Coast Tsimshian people, who before contact were an organized society that 

used and occupied the lower Skeena River, Nass Bay and coastal regions of northwest British 

Columbia for fishing. 2  In this factum the modern day appellants are referred to as the Lax 

Kw’alaams, and their pre-contact ancestors as the Coast Tsimshian. 

1. Aboriginal Rights 

2. Aboriginal rights are founded upon pre-contact practices that help to define a way of life 

with the objective of providing cultural security to aboriginal peoples.3  The Coast Tsimshian 

way of life was based on fishing. It was defined by the practice of harvesting surplus amounts of 

diverse species of fish for the associated uses of consumption, potlatch exchange, and trade.  The 

appellants claim that this ancestral practice translates into a modern aboriginal right to fish for 

consumption and sale on a commercial or a lesser scale.   

3. This appeal raises issues fundamental to the aboriginal rights analysis:  the approach to 

both identifying the pre-contact practice and characterizing the modern aboriginal right.  The 

courts below did not follow the proper approach to both of these issues.  They first characterized 

the claimed right without regard to the pre-contact way of life, as a right to fish for commercial 

sale, then looked only for evidence of a pre-contact practice they considered would support that 

right.  This reversed the approach set out by this Court in Marshall; Bernard.4  Further, the 

courts below took an unduly narrow approach to identification of the pre-contact practice; failing 

to look for a practice that reflected, and disregarding evidence of, the fundamental importance of 

fishing and its associated uses to the Coast Tsimshian way of life.  

______________________ 
1 BCSC Reasons for Judgment (BCSC Reasons) para. 225 (AR Vol. I Tab 2, p. 86) 
2 BCSC Reasons paras. 2, 159, 163, 491-2, (Appeal Record “AR” Vol. I Tab 2, pp. 6, 68-9, 69-70, 167); Amended 
Statement of Claim, para. 22 and Schedule (AR Vol. II Tab 8, pp. 12-13, 38) 
3 R. v. Sappier; R. v. Gray, 2006 SCC 54, [2006] 2 S.C.R. 686, paras. 24 and 33 (“Sappier”) 
4 R. v. Marshall; R. v. Bernard, 2005 SCC 43, [2005] 2 S.C.R. 220, para. 48 (“Marshall; Bernard”) 
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4. The courts below further erred in declining to consider whether the evidence supported a 

“lesser right” to fish for sale on a moderate scale or for food, social or ceremonial purposes.  The 

trial judge decided that claims for lesser rights were not properly advanced in the pleadings and 

declined to consider them.  The Court of Appeal viewed this as a “judgment call” and refused to 

interfere.     

2. Honour of the Crown 

5. The appellants also advance a claim, not based on any section 35(1) aboriginal right, that 

they have non-exclusive rights to participate in the commercial fishery by virtue of an implied 

promise the Crown made through its reserve creation process.  The Crown rejected the Lax 

Kw'alaams land claim and instead set aside tiny fishing station reserves for them.  In doing so, 

the Crown was implementing a policy intended to encourage the Lax Kw'alaams to maintain a 

fishing economy, which benefited the Crown by making the land and resources of the north coast 

available for development. 

6. The appellants submit that these facts gave rise to an implied promise that the Lax 

Kw'alaams would have continued non-exclusive access to the fishery to sustain their 

communities, and, that the honour of the Crown compels Canada to uphold this promise and 

ensure that access.  The courts below rejected this claim. 

3. Cultural Security 

7. In the result, having sustained themselves on fishing from well before contact with 

Europeans, through Confederation, the creation of reserves and into the twentieth century, the 

Lax Kw’alaams are left without any legal recognition and protection of their most fundamental 

activity.  They submit that a proper application of the legal principles relating to aboriginal rights 

and the honour of the Crown leads to a different result, one that provides cultural security and 

continuity for their fishing way of life.   
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B. COAST TSIMSHIAN WAY OF LIFE 

1. Seasonal Round 

8. From a time before contact, the Coast Tsimshian pursued a seasonal round of economic 

activity based on fishing and centered on a regularized pattern of harvesting and processing a 

diverse range of fisheries resources in surplus amounts at various locations in their territories.5   

9. In general terms, the seasonal round involved the following: 

a) In late winter, the Coast Tsimshian moved north from their permanent winter 

villages in Prince Rupert Harbour to the Nass River to harvest and process the vast runs 

of eulachon. The eulachon fish could be dried or smoked, but most was processed into 

nutritious grease that was both consumed and traded by the Coast Tsimshian.  It was as 

much a staple for the Tsimshian as bread for Europeans. 67 

b) In spring, following the eulachon harvest, the Coast Tsimshian occupied the 

coastal islands and areas around and north of Prince Rupert Harbour. From there, they 

collected herring spawn on seaweed in the inter-tidal areas, trolled for salmon in the 

ocean waters, and fished for halibut, herring and a diversity of other saltwater fish.8 

c) In late summer and fall, they moved up the lower Skeena River and to their major 

salmon fisheries at sites on the tributaries on both sides of the Skeena.  Here vast amounts 

of salmon were harvested and processed in surplus amounts using various techniques, 

including drying and smoking.9  

d) Late fall and winter were spent in permanent winter villages around Prince Rupert 

Harbour, where some harvesting of fisheries resources, like shellfish, continued; but the 

population largely relied on stored, processed fisheries resources for consumption as well 

______________________ 
5 BCSC Reasons paras. 148- 159, 231-8 (AR Vol. I Tab 2, pp. 65-9, 88-90) 
6 BCSC Reasons para. 232 & 250 (AR Vol. I Tab 2, pp. 88, 93-94)  
7 Ex 71-1Tab 25 (I.W. Powell Report, 1879), p. 123 (AR Vol. VII Tab 59, p. 71) 
8 BCSC Reasons paras. 233-4, 244-5 & 254 (AR Vol. I Tab 2, pp. 88-9, 91-2, 95) 
9 BCSC Reasons paras. 235, 239-40, 246 & 256-9 (AR Vol. I Tab 2, pp. 89, 90, 92, 95-6) 
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as potlatch exchange and distribution.  Again, in late winter, the Coast Tsimshian moved 

to the Nass River to harvest and process eulachon and the seasonal round continued.10 

10. The trial judge concluded her overview of the seasonal round of fishing, referring to the 

work of anthropologist Viola Garfield, and stating:  

The seasonal runs of salmon, herring and eulachon set the pattern for the yearly cycle of 
economic activities. “Hoards of fish milled about the estuaries or fought their way along 
the streams to spawning grounds and attracted native fishermen as they do commercial 
fishermen today”. Spring and summer was when food was preserved and stored for 
November through February. Families had to store sufficient provisions to meet the 
demands of trading, feasting, potlatching, purchase of services and payment of debts in 
addition to daily needs.11 

11. The trial judge found that salmon and eulachon were the most important of the diverse 

fisheries resources harvested and used by the Coast Tsimshian.  These fish “dictated where and 

how the pre-contact Coast Tsimshian spent their time during the year… and formed the core of 

the subsistence economy”.12 

2. Uses of Harvested Fisheries Resources 

12. The way of life of the Coast Tsimshian, including their complex economy, was enabled 

by the fisheries resources available to them. The trial judge found that harvesting and processing 

surplus amounts of fish resources was integral to their distinctive culture.  Surpluses were used 

for consumption, potlatch and trade.13 

Potlatch 

13. The potlatch or feast, also referred to by the trial judge as the “prestige economy of 

ceremonial exchange”, was the foundation of the Coast Tsimshian economy and way of life. The 

______________________ 
10 BCSC Reasons paras. 232, 236 & 274 (AR Vol. I Tab 2, pp. 88, 89, 101) 
11 BCSC Reasons para. 238 (AR Vol. I Tab 2, pp. 89-90) 
12 BCSC Reasons para. 225, see also 250-1, 351-2 (AR Vol. I Tab 2, pp. 86, 93-4, 123-4); 
13 BCSC Reasons paras. 225, 231, 236, 274, 494 (AR Vol. I Tab 2, pp. 86, 88, 89, 101, 167-8); Ex 259-10 Tab 130 
(Martindale Thesis) p. 41 (AR Vol. XI Tab 109, p. 230); Ex 259-11 Tab 148 (Martindale and Jurakic) pp. 256 & 
270 (AR Vol XII Tab 111, p. 341 & 352C) 
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potlatch was characterized by displays of wealth, demonstrations of territorial ownership, and 

distributions, reciprocal gifting and exchange, including of surplus marine resources.14 

14. The potlatch played a central role in the distribution of foodstuffs, particularly fisheries 

resources, which were managed to ensure a surplus for potlatch exchange. While the potlatch 

was not a marketplace in the modern sense, gifts at potlatches were made with expectations of 

return and have been characterized as “economic transactions”, “investments” and “loans.”  The 

trial judge found that “exchange in the form of gift giving was expected to be reciprocal”.15 

15. The work of Dr. Kalervo Oberg, regarded as the most economically sophisticated of the 

early ethnographers working on the northwest coast, was relied on by experts for both parties in 

this case.  Oberg discussed the economic function of the potlatch, including in the following 

passages that were put in evidence by Canada:16 

In discussing the gift and the feast, we have really been talking about three fundamental 
economic transactions, namely, the exchange of commodities, the payment of services 
and the investment of the surplus. In an economy where there is neither market nor an 
established form of money, the feast and the gift perform these necessary functions 
without which an economic system could not operate. 
… 
…as a purely economic matter, it is wise to give gifts to one's relatives so that one will be 
certain of return gifts in the future. The same applies to the feast. It is really an 
investment of surplus food in the community at large which will later bring in 
certain returns to the house that makes the original investment.17 (emphasis added) 

______________________ 
14 BCSC Reasons paras. 174, 184-91, 225, 231, 238, 256-8, 274, 317-22, 432, 482, 492, 494 (AR Vol. I Tab 2, pp. 
72-3, 75-7, 86, 88, 89-90, 95-6, 101, 113-5, 148, 164-5, 167-8); Ex 259-10 Tab 130 (Martindale Thesis) p. 41 (AR 
Vol. XI Tab 109, p. 230); Ex 259-11 Tab 148 (Martindale and Jurakic) pp. 256 & 270 (AR Vol XII Tab 111, p. 341 
& 352C); Ex 259-1 (Lovisek Report) p. 146 (AR Vol. X Tab 104, p. 148) 
15 BCSC Reasons paras. 170, 174, 183-5, 188-92, 238, 288, 304-5, 316-321, 432, 482 (AR Vol. I Tab 2, pp. 72, 72-
3, 74-5, 76-8, 89-90, 105-6, 111, 113-5, 148, 164-5); Ex 49 (Langdon Report) pp. 57, 75-6 (AR Vol. VI Tab 50, pp. 
60, 78-9); Ex 57-1, Tab 1 (Oberg), pp. 96-9 (AR Vol. VI, Tab 52, pp. 196-97); Ex 259-1 (Lovisek Report) pp. 116-
7, 141-4, 146 (AR Vol. X Tab 104, pp. 118-9, 143-6, 148), Transcript (Anderson) Jan. 25, 2007, pp. 85:16-88:37 
(AR Vol. III Tab 26, pp. 67-70); Transcript (Lovisek), June 12, 2007, pp. 36:22-38:16 (AR Vol. IV Tab 39, pp. 38-
40); 
Transcript (MacDonald) Dec. 8, 2006, pp.19:5-19 (AR Vol. III Tab 22, p. 47:5-19) 
16 BCSC Reasons para. 291 (AR Vol. I Tab 2, pp. 106); Ex 38-1 (Anderson Report) (AR Vol. V Tab 49); 
Transcript (Anderson) Dec. 14, 2006, p. 68:20-34 (AR Vol. III Tab 23, p 51), Jan. 25, 2007, pp. 77:22-79:7 and 
85:16-88:39 (AR Vol. III Tab 26, pp. 64-6, 67-70), and Jan. 26, 2007, pp. 9:32-10:30 and 42:18-43:41 (AR Vol. III 
Tab 27, pp. 72-3, 74-5); Transcript (Lovisek) June 12, 2007, p. 73:30-36 (AR Vol. IV Tab 39, p 41) 
17 Exhibit 57-1 Tab 1 (Oberg) pp. 97-8 (AR Vol. VI Tab 52, pp. 196-7) 
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Trade 

16. The trial judge examined trade in fish separately from other aspects of the Coast 

Tsimshian way of life.  Although the trial judge found that fisheries resources were significant in 

other forms of exchange, including potlatch distribution and gift-giving, she found that pre-

contact trade in most fisheries resources was occasional, for survival and not for commercial 

purposes.18 As an “exception” to this, she found that pre-contact Coast Tsimshian were “without 

a doubt … important traders” of eulachon oil;19 and that this trade was on a scale akin to 

commercial and integral to their distinctive culture.20 

C. CONTACT 

17. Coast Tsimshian contact with Europeans was in 1793 with Captain George Vancouver. 

On this first day of contact, the Coast Tsimshian traded salmon to Vancouver’s crew.21 

18. Following contact, the expanding presence of Europeans brought about an evolving 

market for fish products and the Lax Kw’alaams supplied large quantities of salmon, halibut, 

eulachon, and lesser amounts of other fish, to European explorers and to the local Hudson Bay 

Company fort (est. 1834).  Fish production for this trade fit squarely within the established Coast 

Tsimshian seasonal round of harvesting, consuming and exchanging fisheries resources.  The 

trial judge also found that their pre-contact trade relationships, especially involving eulachon 

grease, were founding principles on which the European fur trade was built. 22 

______________________ 
18 The appellants argue below that the trial judge failed to have regard to relevant post-contact evidence in making 
this finding. 
19 Eulachon oil and eulachon grease are the same. Grease was not a by-product, but was the product resulting from 
rendering the entire fish.  If not made into grease, eulachon were also dried and smoked. 
20 BCSC Reasons paras. 322, 352, 435, 483-5 (AR Vol. I Tab 2, pp. 115, 124, 149, 165) 
21 BCSC Reasons paras. 117-8 (AR Vol. I Tab 2, p 54); Ex 259-2, Tab 1 (Vancouver Journal, 1793) pp. 121-6 (AR 
Vol. X Tab 105, pp. 225-30)  
22 BCSC Reasons paras, 354-66, 433 (AR Vol. I Tab 2, pp. 124-8, 148-9, 124-8); Ex 259-1, (Lovisek Report), pp. 
72-6 (AR Vol. X Tab 104, pp. 74-8); Ex 259-7 Tab 107 (Gibson, Otter Skins) pp. 210-11, 232, 242-5 (AR Vol. XI 
Tab 108, pp. 157, 158, 160-1); Transcript (Lovisek) June 20, 2007, pp. 34:37-35:23, 45:30-49:8 (AR Vol. IV Tab 
40, pp. 46-7, 48-52) and June 21, 2007 p. 13:15-13:36 (AR Vol. IV Tab 41, p 63) 
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19. The trial judge noted that, prior to contact, the Coast Tsimshian relied on surplus 

production of food for potlatch exchange to acquire wealth, but following the arrival of 

Europeans, the Lax Kw’alaams relied more on trade with Europeans to attain wealth.23  

Inter-Tribal Trade 

20. At the same time, during the contact period, inter-tribal trade involving the Coast 

Tsimshian and other aboriginal groups was noted by Europeans.  This included a considerable 

amount of inter-tribal trade observed at Fort Simpson.  An observation of indigenous trade at the 

Nass River described “vast numbers” of Haida canoes loaded with boxes of dried eulachon, 

traded from the Tsimshian.  Another described Coast Tsimshian far to the south, trading 

eulachon and abalone to the Bella Bella Indians at Fort McLoughlin. 24 

21. In the decades after contact, while experiencing many changes, the Coast Tsimshian 

maintained their way of life based on fishing.  They continued and adapted their seasonal round 

of harvesting fish for consumption, exchange and sale well into the 20th century.25  

D. RESERVE CREATION 

1. Canada’s Reserve Policy 

22. By the late 1870s, there were still few settlers on the North Coast, yet settlement was 

increasing, primarily for the new industrial cannery fishery. The Lax Kw’alaams continued to 

occupy and use their territory for fishing, and conflict was increasing between them (as well as 

______________________ 
23 BCSC Reasons paras. 189-91 (AR Vol. I Tab 2, pp. 76-77) 
24 BCSC Reasons para. 467 (AR Vol. I Tab 2, pp. 159-60); Ex 259-1 (Lovisek Report), pp. 57-8, 74-6 (AR Vol. X 
Tab 104, pp. 59-60,76-8); Transcript (Lovisek), June 20, 2007, pp. 14:5-15:21, 59:6-60:35 (AR Vol. IV Tab 40, pp. 
43-4, 52a-52b); Ex 259-2 Tab 2 (Furgerson Journal, 1809-1811) (AR Vol. XI Tab 106, pp. 1- 137); Ex 259-4 Tab 
40 (Tolmie Journal), pp. 287-8,296, 313-4 (AR Vol. XI Tab 107, pp. 139-44); Ex 259-7 Tab 107 (Gibson, Otter 
Skins), pp. 174, 231-3, 242-5 (AR Vol. XI Tab 108, pp. 154, 157-8, 160-1) 
25BCSC Reasons paras. 117-8 & 433, 434 (AR Vol. I Tab 2, pp. 54, 148-9); Ex 71-2 Tab 38 (Annual Report – 
Fisheries, 1881), 207-210, 223-6 (AR Vol. VII Tab 63, pp. 196-9. 210-2), Ex 71-4 Tab 130 (Annual Report – DIA, 
1889), pp. 118-119 (AR Vol. VIII Tab 81, pp. 132-4); Ex 71-5 Tab 157 (Annual Report – DIA, 1904), pp. 263-265 
(AR Vol. VIII Tab 87, pp. 159, 168-70); Ex 71-5 Tab 166 (Perry Letter,  May 15, 1910) (AR Vol. VIII Tab 88, pp. 
198-9); Ex 71-7 Tab 247 (Report, 1930) (AR Vol. VIII Tab 90, pp. 234); Ex 71-7 Tab 265 (Survey of Social and 
Economic Conditions, 1955) pp. 189-192, 197 (AR Vol. IX Tab 91, pp. 13-6, 21); Transcript (M. Alexcee) Nov. 
24, 2006, pp. 16:1-17:24, 27:7-30:38 (AR Vol. III Tab 19, pp. 8-9, 10-3); Transcript (W. Ryan) Nov. 27, 2006, pp. 
38:3-40:16, 44:14-57:28 (AR Vol. III Tab 20, pp. 15-7, 18-31); Transcript (E. Green) Feb. 13, 2007, pp. 25:1-11, 
26:24-38:36 (AR Vol. III Tab 30, pp. 135, 136-48) 
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other First Nations) and cannery operators and settlers. The Lax Kw’alaams were recognized by 

cannery owners and the government to be skilled fishermen who were available, at low cost, to 

supply canneries with fish. The Lax Kw’alaams incorporated fishing for canneries into their 

seasonal round and became the primary labour force for the industrial fishery.26 

23. During this time, the Lax Kw'alaams relentlessly pursued their claim to all the territory 

along the lower Skeena River and on the coast between the Nass and Skeena.  However, Canada 

refused to address this claim and instead pursued a unilateral policy of reserve creation.27   

24. Crown reserve policy was developed in the context of the Crown’s desire to open the 

land and resources for settlement and exploitation, to develop the burgeoning industrial fishery, 

and to quell conflict between First Nations and settlers, particularly over fishing.28 

25. The Crown’s policy recognized and encouraged existing, productive economic pursuits. 

A foundational document for the policy was a memorandum written by provincial Attorney-

General George Walkem in 1875 which was later adopted by Canada as part of its reserve-

creation policy.  The memorandum explained the colonial policy for the allotment of reserves 

prior to Confederation and made recommendations for future policy with the objective of 

reaching agreement with the federal government on how reserves should be allotted in British 

Columbia.  Walkem made clear that the policy should take into account “the present condition 

and probable future of the Province” and the “habits and pursuits of our Indians”.  He 

______________________ 
26 BCSC Reasons paras. 433, 513 (AR Vol. I Tab 2, pp. 148-9, 173); Ex 58 (Inglis Report) pp. 7-11, 38, 67-8 (AR 
Vol. VI Tab 53, pp. 215-9, 246, 275-6); Ex 71-1 Tab 11 (Walkem Memo) pp. li- lii (AR Vol. VII Tab 55, pp. 10-1); 
Ex 71-4 Tab 130 (Annual Report – DIA, 1889) pp. 118-119 (AR Vol. VIII Tab 81, pp. 132-4); Ex 71-5 Tab 157 
(Annual Report – DIA ,1904) pp. 263- 265 (AR Vol. VIII Tab 87, pp. 159, 168-70); Ex 71-5 Tab 166 (Perry Letter, 
May 15, 1910) (AR Vol. VIII Tab 88, pp. 198-9)  
27 BCSC Reasons para. 508-510 (AR Vol. I Tab 2, p 172);  
Ex 58 (Inglis Report) p. 8, 18-26, 35-36, 67-68 (AR Vol. VI Tab 53, pp. 216, 226-34, 243-4, 275-6); Ex 71-1 Tab 
32 (Powell letters, Aug. and Sept. 1879) (AR Vol. VII Tab 60, pp. 179-80); Ex 71-2 Tab 43 (Letter of Port Simpson 
Chiefs, Oct. 5, 1881) (AR Vol. VII Tab 65, pp. 221-2); Ex 71-3 Tab 85 (Jemmett letter, Nov. 1886) (AR Vol. VIII 
Tab 76, pp. 112-3) 
28 Ex 58 (Inglis Report) p. 7-16, 38-40 (AR Vol. VI Tab 53, pp. 215-24, 246-8); Ex 71-1 Tab 24 (I.W. Powell 
Letter, Oct. 22, 1878) (AR Vol. VII Tab 58, pp. 47-52); (and transcription) Ex 71-1 Tab 25 (Annual Report – DIA, 
1879) pp. 113, 117, 119-20, 130, 134 (AR Vol. VII Tab 59, pp. 61, 65, 67-8, 78, 82) 
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recommended an approach to the allotment of reserves that was essentially based on the 

economic skills and pursuits of the Indians.29 

26. Walkem recommended tailoring reserves to three economic “classes” of Indians: 1. 

fishermen and hunters; 2. stock-breeders and farmers, and 3. labourers. For the class of 

fishermen, Walkem recommended small reserves that facilitated, supported and took economic 

advantage of the skill and reliance of coastal Indians on fishing. According to Walkem, “the long 

experience and acquired skill of both fishermen and hunters might, instead of being diverted to 

other purposes, be turned to excellent account by qualified Indian agents resident amongst 

them.” This could be accomplished by establishing Indian fisheries and reserving fishing stations 

rather than large tracts of land.30 

27. The Walkem memo was adopted by the provincial government, published in the Annual 

Report for the Federal Department of Indian Affairs for 1875 and formed part of the instructions 

given by Canada to the reserve commissioners, including Peter O’Reilly who allotted Lax 

Kw'alaams’ reserves beginning in 1881. Canada directed Commissioner O’Reilly to the memo 

and instructed him to “act in the spirit” of the views set out therein.31 

28. This government policy, including the Walkem memo, was considered in R. v. Jack, 

[1980] 1 S.C.R. 294, where Dickson J. concluded at p. 308 that: 

…the Indians were to be encouraged to exploit the fishery, both for their own benefit and 
that of the incoming white settlers, as a means of avoiding the Indians becoming a charge 
upon the colonial finances.  

and further at p. 311: 

What is plain from the pre-Confederation period is that the Indian fishermen were 
encouraged to engage in their occupation and to do so for both food and barter purposes.  

29. In keeping with this policy, Canada expressly directed O’Reilly not to “divert the Indians 

from any legitimate pursuits or occupations which they may be profitably following or engaged 

______________________ 
29 Ex 71-1 Tab 11(Walkem Memo), pp. li- lii (AR Vol. VII Tab 55, pp. 10-1) (and transcription) 
30 Ex 71-1 Tab 11 (Walkem Memo), p. liii (AR Vol. VII Tab 55, p 12) (and transcription) 
31 Ex 71-2 Tab 37 (O’Reilly’s Instructions, Aug. 9, 1880) (AR Vol. VII Tab 62, pp. 185-9) (with transcription at 
AR Vol. VII Tab 62, pp. 229-230) 
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in” but rather to “encourage them in any branch of industry in which you find them so engaged.” 

O’Reilly was instructed not to disturb the Indians in their possession of fishing stations and to be 

“specially careful” to allot fishing station reserves.32 

2. Lax Kw’alaams Reserves 

30.   The Crown recognized the reliance of the Lax Kw’alaams on fishing and sought to 

promote and take advantage of this reliance and their skill and experience.  Encouraging fishing 

through the allotment of fishing station reserves would protect a principal interest of the Lax 

Kw’alaams, open other land for settlement, promote self-sufficiency by the Lax Kw’alaams, and 

mean they would contribute to the economy and development of the commercial fishery instead 

of being a burden on the government. 33  

31. Thus, despite vigorous protests by the Lax Kw’alaams, Canada allotted them reserves, 

disregarding their larger land claim.  The process began in September, 1881 when Missionary 

William Duncan convinced O’Reilly of the urgency of addressing friction between the canneries 

and the Tsimshian.  O’Reilly then visited Port Simpson in October, 1881.  He was presented with 

a letter from the Lax Kw'alaams that proposed two options for large reserves and the following 

statement: “independent of our land reserves, we desire that our fishing stations at the Nass and 

Skeena Rivers be secured to us as a matter of the greatest importance”.34 

32. In accordance with Crown policy and his instructions, on October 29, 1881, O’Reilly set 

aside eleven reserves:  the village site at Port Simpson, a large reserve described by O’Reilly as 

“for the most part of very worthless character” and nine fishing stations.35  In a subsequent letter 

to the Superintendent General of Indian Affairs, he described his advice to the Lax Kw’alaams 

respecting the nine fishing station reserves: 

______________________ 
32 Ex 71-2 Tab 37 (O’Reilly’s Instructions, Aug. 9, 1880) (AR Vol. VII Tab 62, pp. 185-9) (with transcription at 
AR Vol. VII Tab 62, pp. 229-230); BCSC Reasons para. 509 (AR Vol. I Tab 2, p 172); Ex 58 (Inglis Report) pp. 
48-50 (AR Vol. VI Tab 53, pp. 256-8) 
33 BCSC Reasons para. 509, 513 (AR Vol. I Tab 2, pp. 172-3); Ex 71-1 Tab 11 (Walkem Memo) pp. li-liii (AR 
Vol. VII Tab 55, pp. 10-2) (and transcription); Ex 112 (Fisheries Statements for the Year 1881), pp. 202-210 (AR 
Vol. IX Tab 92, pp. 80-2); Transcript (Inglis) Mar. 13, 2007, p. 13:6-42 (AR Vol. III Tab 32, p 213) 
34 Ex 58 (Inglis Report) p. 15, 31-2 (AR Vol. VI Tab 53, p 223, 239-240); Ex 71-2 Tab 43 (Letter from Port 
Simpson Chiefs) (AR Vol. VII Tab 65, pp. 221-2) 
35 Ex 71-2 Tab 44 (Minutes of Decision, Oct. 29, 1881) (AR Vol. VII Tab 66, pp. 223-30); Ex 58 (Inglis Report) 
pp. 16-17 (AR Vol. VI Tab 53, pp. 224-5) 



 

 

00242786 

- 11 -

I carefully explained to the Nass and Tsimpsean Indians, that in assigning them the 
several stations on the coast and tidal waters, no exclusive right of fishing was conveyed, 
but that they would, like their white brethren, be subject in every respect to the laws and 
regulations as set forth in the Fishery Acts of the Dominion. (emphasis added)36  

33. O’Reilly’s advice to the Lax Kw’alaams followed on assurances previously provided by 

Lord Dufferin (1876), Fisheries Inspector A.C. Anderson (1879), and Indian Superintendent I.W. 

Powell (1879 and 1880), that their interests would be protected by the Crown.37 

34. O’Reilly made subsequent allotments to the Lax Kw’alaams (in 1882, 1888 and 1903), 

and further reserves were allotted over the next few decades.  By the end of the reserve creation 

period, 93 reserves were allotted to Lax Kw’alaams.  According to the analysis of the expert 

witness, Richard Inglis, 96% of those “were established, in whole or in part, for fisheries 

purposes”.38 

35. Consequently the Lax Kw'alaams developed their place in the new social and economic 

order brought about by sovereignty and settlement by remaining active participants in the north 

coast fishery and relying on fishing, including commercial fishing, to sustain their community, as 

intended and fostered by Canada through its reserve-creation policy. The Crown benefitted from 

this, also as intended by Canada’s reserve policy.39  

______________________ 
36 Ex 71-2 Tab 43 (O’Reilly Letter, Apr. 8, 1882) (AR Vol. VIII Tab 68, pp. 1-10) 
37 Ex 58-1 (Inglis Report) p. 6 (citing speech by Lord Dufferin, 1876) (AR Vol. VI Tab 53, pp. 214); Ex 71-1 Tab 
25 (Report- DIA, 1879 (Powell Letter at pp. 117-9 and Anderson Letter at p. 134) (AR Vol. VII Tab 59, pp. 65-7, 
79, 82); Ex 71-2 Tab 36 (Powell Letter, March 18, 1880) (AR Vol. VII Tab 60, pp. 181-4); See also: Ex 71-5 Tab 
146 (O’Reilly Letter, Dec. 23, 1897) (AR Vol. VIII Tab 84, pp. 151-4) 
38 Ex 58 (Inglis Report) pp. 15-17, 35, 36, 67 and 69-89 (AR Vol. VI Tab 53, pp. 223-5, 243, 244, 275, 277-97); Ex 
71-2 Tab 53 (O’Reilly Letter, Nov. 6, 1882) (AR Vol. VIII Tab 72, pp. 45-54); Ex 71-4 Tab 107 (O’Reilly Letter, 
Sept. 19, 1888) (AR Vol. VIII Tab 78, pp. 118-9); See also: Transcript (Inglis) Mar. 13, 2007, p. 30:7-20 (AR Vol. 
III Tab 32, p 230); Transcript (Inglis) Feb. 5, 2007, p. 30:8-38 (AR Vol. III Tab 28, p 105) 
39 BCSC Reasons para. 508 (AR Vol. I Tab 2, p 172); Ex 71-4 Tab 124 (O’Reilly Letter, Feb. 25, 1889) (AR Vol. 
VIII Tab 79, pp. 120-6); Ex 71-4 Tab 125 (O’Reilly Letter, Feb. 26, 1889) (AR Vol. VIII Tab 80, pp. 127-31); Ex 
112 (Fisheries Statements for the Year 1881) pp. 202, 210, 220 (AR Vol. IX Tab 92, pp. 80, 82, 87); Transcript 
(Inglis) Mar. 13, 2007, p. 13:6-42 (AR Vol. III Tab 32, p 213); Also see exhibits and transcripts referred to in Facts, 
para. 21 
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E. TWENTIETH CENTURY LAX KW’ALAAMS 

36. Through to modern times, the Lax Kw’alaams have continued to rely on harvesting and 

using fisheries resources to sustain their community, carrying on the same sort of activity – 

fishing for consumption, distribution and sale – as they had done pre-contact.40 

37. Since Confederation, Canada has had exclusive jurisdiction and control over fishing.41 

Pursuant to that power, Canada has regulated and restricted fishing opportunities for the Lax 

Kw’alaams.  For the better part of a century of Canada’s regulation and management, the Lax 

Kw’alaams successfully participated in the fishing industry, catching and selling a variety of 

species each year. Beginning in about the late 1960s, however, Canada began introducing new 

policies, including limited entry, single-species licencing, gear restrictions, and quotas, that 

significantly impacted the ability of Lax Kw’alaams fishermen to continue to fish and rely on 

fishing to sustain their community.42 

38. The Lax Kw’alaams continue to be a fishing people: fishing remains fundamental to their 

culture, economy and society. Yet today, very few members of the community hold commercial 

licences and consequently, few can afford the gear to be able to fish for food.  Without fishing, 

the entire community is deprived of the most fundamental aspect of their way of life and the 

cornerstone of their economy.43 

______________________ 
40 Transcript (H. Green) Nov. 30, 2006, pp. 48:43-60:4 (AR Vol. III Tab 21, pp. 33 - 45); Transcript (A. Tait) Feb. 
12, 2007, p. 9:13-27:45 (AR Vol. III Tab 29, pp. 115-33); Transcript (M. Alexcee) Nov. 24, 2006, pp. 16:1-17:24, 
27:7-30:38 (AR Vol. III Tab 19, pp. 8-9, 10-3); Transcript (W. Ryan) Nov. 27, 2006, pp. 38:3-40:16, 44:14-57:28 
(AR Vol. III Tab 20, pp. 15-7, 18-31); Transcript (E. Green) Feb. 13, 2007, pp. 25:1-11, 26:24-38:36 (AR Vol. III 
Tab 30, pp. 135, 136-48) 
41 Constitution Act, 1867 s. 91(12) (Sea Coast and Inland Fisheries) 
42 Ex 58 (Inglis Report) p. 52 (AR Vol. VI Tab 53, p 260); also see references for preceding and following 
paragraphs. 
43 BCSC Reasons paras. 2 & 225 (AR Vol. I Tab 2, pp. 5, 86); Ex 68 (Wesley Letter to DFO, Apr. 27, 1998) (AR 
Vol. VII Tab 54, pp. 1-3); Ex 126 (Reece Letter to DFO, Mar. 12, 1998) (AR Vol. IX Tab 98, pp. 140-1); Ex 137 
(Johnson Letter to DFO, May 29, 1998) (AR Vol. IX Tab 100, pp. 147-8); Transcript (H. Green) Nov. 30, 2006, 
pp. 48:43-60:4 (AR Vol. III Tab 21, pp. 33-45); Transcript (A. Tait) Feb. 12, 2007, p. 9:13-27:45 (AR Vol. III Tab 
29, pp. 115-33); Transcript (E. Green) Feb. 13, 2007, pp. 37:5-38:36 (AR Vol. III Tab 30, pp. 147-8); Transcript 
(G. Reece) Mar. 15, 2007, p. 66:5-16 (AR Vol. IV Tab 34, pp. 19) and Mar. 23, 2007, p. 4:30-38 (AR Vol. IV Tab 
35, pp. 21); Transcript (H. Johnson) Mar. 28, 2007, p. 7:19-2, 10:22-17:0 (AR Vol. IV Tab 37, pp. 25, 26-33)  
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F. THE COURTS BELOW 

39. The Lax Kw'alaams argued at trial and before the Court of Appeal that the above facts 

regarding their pre- and post-contact fishing way of life establish an aboriginal right to fish for 

consumption and sale, on a commercial scale or otherwise.  In particular, applying this Court’s 

decision in Sappier, the facts show that the practice of fishing for associated uses of 

consumption, potlatch exchange and trade, was integral to the distinctive aboriginal culture of 

the Coast Tsimshian.  This fishing practice with associated uses, which included the eulachon 

fishery, grounds a general modern right to fish for commercial purposes or a lesser right to fish 

for consumption and sale to sustain the Lax Kw’alaams community. 

40. Both the trial judge and the Court of Appeal took a different approach to the rights 

analysis.  Relying on the appellants’ pleadings, the trial judge characterized the claimed right as 

a right to sell fish on a commercial scale.  Although she made findings of fact about the Coast 

Tsimshian’s broader way of life, in her final analysis, she considered only those findings 

(regarding trade) that she decided would support a full commercial-scale right.44   

41. The trial judge concluded that the evidence of trade in fish showed that it was “not of a 

scale akin to commercial”; though, as an “exception” to this finding, she held that the Coast 

Tsimshian did trade eulachon grease on a commercial scale.  Despite having earlier found that 

the eulachon fishery was core to the seasonal round and subsistence economy based on fishing, 

she then segregated the eulachon fishery from that seasonal round and characterized it as a 

discrete and narrowly-defined practice of its own, involving the production of eulachon into 

grease and the trading of that grease as a “wealth item”.  The Court of Appeal agreed with this 

approach.  In the result, the pre-contact the harvesting and trade in eulachon fish were found to 

be irrelevant to the Lax Kw’alaams’ aboriginal fishing rights claim and their claim was 

dismissed.45 

______________________ 
44 BCSC Reasons paras. 86-111 (AR Vol. 1 Tab 2, pp. 43-52) 
45 BCSC Reasons paras. 483-5, 495-500 (AR Vol. 1 Tab 2, p. 165- 168-70); BCCA Reasons, paras. 42-48 (AR Vol 
I Tab 5, pp. 209-211) 
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42. It was also irrelevant to the courts below whether the evidence supported a “lesser right” 

to fish for sale on a scale smaller than full commercial rights, or for food, social and ceremonial  

purposes.  Since the trial judge decided that claims for lesser rights did not arise on the 

pleadings, she declined to consider them.  The Court of Appeal viewed this as a “judgment call” 

and declined to interfere.46   

43. The courts below also rejected the Lax Kw'alaams’ claims based on the reserve-creation 

process and the honour of the Crown.  The trial judge misconstrued the claim as being for 

exclusive rights.  Further, both courts below found that it would not have been reasonable for the 

Lax Kw'alaams to infer a promise of fishing rights from the allotment of fishing station reserves 

and the assurances given to them by Crown officials.47 

44. Although the courts below dismissed the Lax Kw’alaams’ claims, both courts found it 

appropriate in the circumstances of the case that the parties bear their own costs.48 No cross-

appeal has been taken from these orders.  

G. SCOPE OF THE PROCEEDINGS 

1. Severance of Aboriginal Title 

45. The Lax Kw'alaams also pleaded rights based on aboriginal title to fishing areas.  By 

order dated September 11, 2006, the trial judge severed the title claim for trial at a later date.  

The trial proceeded only on the aboriginal rights and crown duty claims with a “redacted” form 

of the Amended Statement of Claim, attached to the September 11, 2006 Order.49  The severed 

claims have not yet been tried. 

______________________ 
46 BCSC Reasons paras. 103-111 (AR Vol. I Tab 2, pp. 50-2); BCCA Reasons, paras. 62, 65 (AR Vol. I Tab 5, pp. 
215-6) 
47 BCSC Reasons paras. 518, 528-32 (AR Vol. I Tab 2, pp. 175, 178-9; BCCA Reasons, para. 77 (AR Vol. I Tab 5, 
p. 221) 
48 BCSC Reasons for Costs (July 2, 2009) (AR Vol. I Tab 4, pp. 183-7); Order of Newbury, Chiasson and Bennett 
JJ.A. BCCA  (May 14, 2010) (AR Vol. I Tab 6, pp. 223-4) 
49 Order for Severance of Satanove J. (Sept. 11, 2006), B.C. Supreme Court (AR Vol. II Tab 14, pp. 187-217) 
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2. Infringement and Justification 

46. The trial also addressed infringement and justification and both parties led extensive 

evidence on these matters.  However, in light of her conclusion on the claimed rights, the trial 

judge made no findings of fact in respect of these issues. Subsequently, in a Pre-Hearing 

Conference, Finch C.J.B.C. directed that the parties should not address the issues of infringement 

and justification in the B.C. Court of Appeal.50 Thus, if this Court allows the appeal, in whole or 

in part, it will be necessary to refer the matter back to the B.C. Supreme Court for a 

determination on the infringement and justification questions. 

 

PART II - STATEMENT OF QUESTIONS IN ISSUE 

A. ABORIGINAL RIGHTS 

47. First, the courts below erred by reversing the approach to identifying an underlying 

practice and characterizing an aboriginal right set out by this court in Marshall; Bernard and 

followed in Sappier.  Instead of identifying a pre-contact practice based on the Coast Tsimshian 

fishing way of life and translating that practice into a modern aboriginal right, the courts below 

first characterized a modern right (to fish for commercial sale) and only then considered 

evidence of the pre-contact activity (trade in fish) deemed to support the right so characterized.  

48. Secondly, in respect of a commercial right and related to the first error, the courts below 

erred in their identification of the pre-contact practice.  They failed to look for a practice that 

reflected the fundamental importance of fishing and its associated uses to the Coast Tsimshian 

way of life.  Instead, they took a narrow view and defined an element of the Coast Tismshian’s 

fishing activities (trade in a processed fish) as a practice of its own, wrongly disassociating it 

from the Coast Tsimshian fishing way of life. 

49. Thirdly, in respect of rights less than full commercial, the courts below erred by refusing 

to consider whether aboriginal fishing rights of consumption and sale were established on the 

______________________ 
50 Order of Finch C.J.B.C. (October 7, 2008) BCCA (AR Vol. II Tab 15, pp. 218-221) 
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evidence and the trial judge’s findings of fact, again failing to recognize the pre-contact practice 

of fishing and its associated uses as forming the basis for a modern right. 

B. HONOUR OF THE CROWN 

50. Fourthly, in dismissing the claim based on the honour of the Crown, the courts below 

erred by concluding that the allotment of fishing station reserves by the Crown did not imply a 

promise of fishing opportunities.  In reaching this conclusion, the courts below failed to have 

regard to historical context and purpose of the reserve allotment and did not follow the 

interpretive principles set out in this Court’s decision in R. v. Marshall and the Ontario Court of 

Appeal’s seminal decision in R. v. Taylor and Williams.51 

 

PART III - ARGUMENT 

A. PRE-CONTACT PRACTICES AND CULTURAL SECURITY 

51. Aboriginal rights protected by section 35 flow from practices that were, at the time of 

contact with Europeans, integral to the distinctive culture of the aboriginal society from which 

the claimant group descends. They are constitutional rights to carry on activities that have 

continuity with those pre-contact practices, but which are exercised in modern form.52 

52. The test for proving aboriginal rights was first set out in Van der Peet,53 and since then 

has been developed by this court to ensure it meets the objective of providing “cultural security 

and continuity” for aboriginal societies.  Most recently, in Sappier, this Court re-focused the test 

from “core activities” to the “way of life” of the pre-contact aboriginal group.54  

______________________ 
51 R. v. Marshall, [1999] 3 S.C.R. 456 (“Marshall”); R. v. Taylor and Williams (1981), 34 O.R. (2d) 360 (CA) 
(“Taylor and Williams”) 
52 Sappier, paras. 22-23, 33, 35 (“Sappier”) 
53 R. v. Van der Peet, [1996] 2 S.C.R. 507, paras. 44-47 (“Van der Peet”) 
54 Sappier, paras. 22 and 33  
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53. Pre-contact practices are the foundation of the aboriginal rights analysis.  The proper 

delineation of pre-contact practices is the means by which the purpose of s. 35 will be achieved.  

In Marshall; Bernard, McLachlin C.J. said: 

The Court’s task in evaluating a claim for an aboriginal right is to examine the pre-
sovereignty [or pre-contact] aboriginal practice and translate that practice, as faithfully 
and objectively as it can, into a modern legal right.55   

54. According to Sappier, it is those practices that “helped to define” the pre-contact way of 

life that will form the basis for modern day aboriginal rights, thus, the pre-contact practice 

should be defined and delineated in light of the way of life.56 The analysis in Sappier of how a 

practice is to be defined is of profound significance for aboriginal rights; and is central to this 

appeal.   

B. SAPPIER ESTABLISHES THE CORRECT APPROACH 

55. In Sappier, Bastarache J. stated that “what is meant by ‘culture’ is really an inquiry into 

the pre-contact way of life of a particular aboriginal community”.  He stressed that the “way of 

life” guides the s. 35 analysis and provides the “aboriginal specificity” needed to identify pre-

contact aboriginal practices and characterize modern aboriginal rights.57 

56. The “necessary specificity” with which aboriginal rights must be defined does not mean 

that practices and rights are to be defined narrowly.  Rather, they must be specific to the 

aboriginal community’s distinctive way of life, “including their means of survival, their 

socialization methods, their legal systems, and, potentially, their trading habits.”58 

57. Thus, before a court can characterize a claimed aboriginal right, it must first inquire and 

make findings about the pre-contact practices and way of life of the claimant group: 

______________________ 
55 Marshall, Bernard, para. 48 
56 Sappier, para. 24 
57 Sappier, paras. 22, 40, 42, and 45  
58 Sappier, paras.22, 42, 45 
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…it is critical that the Court identify a practice that helps to define the way of life or 
distinctiveness of the particular aboriginal community. The claimed right should then be 
delineated in accordance with that practice.59 (emphasis added) 

58. Bastarache J. warned against delineating practices too specifically, as a fixed inventory of 

traits or characteristics that would not capture the way of life: 

 … it would be a mistake to reduce the entire pre-contact distinctive Maliseet culture to 
canoe-building and basket-making. To hold otherwise would be to fall in the trap of 
reducing an entire people’s culture to specific anthropological curiosities and, potentially, 
racialized aboriginal stereotypes. Instead, the Court must first inquire into the way of life 
of the Maliseet and Mi’kmaq, pre-contact.60 (emphasis added) 

59. Thus, it was only after Bastarche J. had examined the pre-contact way of life that he 

settled on a definition of the practice and then the characterization of the claimed right.  He 

began by identifying the basic relevant practice, which in that case was “harvesting wood.”  

However, finding that characterization to be overly general, he further delineated the practice 

with reference to associated uses of wood that captured the claimant group’s pre-contact way of 

life.  He inquired broadly into the way of life of the Maliseet and Mi’kmaq, describing migratory 

communities using waterways for transport and living from hunting and fishing, and concluded 

that the correct identification of the practice was harvesting wood for domestic purposes.61 

60. Following Sappier, a practice should thus be identified so that it captures the fundamental 

activity and is then further delineated by associated uses, informed by the pre-contact way of life. 

Bastarache J. stated that both “the practice, along with its associated uses” must be allowed to 

evolve into a modern aboriginal right.62   

C. ERRORS IN THE COURTS BELOW 

1. The Practice of Fishing for Consumption, Potlatch Exchange and Trade 

61. If the analysis set out above is applied to the facts of this case, then the pre-contact 

practice should be correctly identified as fishing for consumption, potlatch exchange and trade. 

______________________ 
59 Sappier, para. 24 
60 Sappier, para. 46 
61 Sappier, paras. 24, 25, 46 
62 Sappier, paras. 24, 48 
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62. The pre-contact Coast Tsimshian way of life centered on a regularized seasonal round of 

fishing activities.63  Fishing was the fundamental practice of the Coast Tsimshian and this case 

was plainly about that fishing. Thus, the basic practice is “harvesting fish”.  

63. Following Sappier, the basic practice of harvesting fish must be further delineated with 

reference to uses of fish that are associated with the Coast Tsimshian way of life.  Through their 

seasonal round of fishing, the Coast Tsimshian harvested and processed a wide variety of 

fisheries resources in surplus amounts for various associated uses, including consumption 

(immediate and delayed), potlatch exchange and, at least in the case of eulachon, trade on a scale 

akin to commercial. 

64. The appellants submit that all of the fishing activity that made up the seasonal round 

formed an integrated practice which helped to define the pre-contact Coast Tsimshian way of 

life.  Thus, it is the practice of fishing, together with the associated uses of production, 

consumption, potlatch exchange and trade, that must be translated into a modern right.  

2. The Courts Below Failed to Identify the Practice or Capture the Way of Life 

65. The courts below erred by failing to identify and delineate a pre-contact practice based on 

the Coast Tsimshian way of life, contrary to Sappier, and failed to translate a properly-defined 

practice into a modern legal right.  Instead, they characterized a modern right without regard to 

the pre-contact way of life, then looked for a pre-contact practice to support that right, reversing 

the approach set out in Marshall; Bernard.  

66. This approach manifests itself in two general errors: a narrow approach to identifying 

fishing and trading practices that, among other things, excluded the Coast Tsimshian’s eulachon 

fishery; and, the failure to consider lesser rights to fish for sale on a scale less than full 

commercial, or to fish for food, social and ceremonial purposes.  

3. Commercial Right:  Narrow Approach 

______________________ 
63 Amended Statement of Claim para. 31 (AR Vol. II Tab 8, p. 15) and see Facts, paras. 8-10 
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67. The appellants submit that the courts below took an improperly narrow approach and thus 

erred in identifying the relevant pre-contact Coast Tsimshian practice by: 

a) bifurcating the harvesting of fish and the associated trade in fish into two distinct 

practices;  

b) segregating the eulachon fishery, and its associated use of processing and trading 

eulachon grease, from the Coast Tsimshian’s broader fishing practice; 

c) making a contradictory finding on a critical issue, being the role of the eulachon 

fishery in the Coast Tsimshian fishing way of life; 

d) further marginalizing the eulachon fishery by making a palpable error of fact that 

the Coast Tsimshian only fished eulachon with the permission of the Nisga’a; and 

e) summarily dismissing evidence of post-contact trade in fish that provides 

necessary evidence of pre-contact practices.  

(a) Wrong to Separate Trade in Fish From Fishing 

68. The trial judge decided on her interpretation of the pleadings that the only right at issue 

was fishing for commercial sale and the only relevant evidence would be large scale trade in fish.  

She thus distinguished the eulachon fishery by separately examining harvesting fish and trading 

fish.  This is not the correct approach in light of Sappier.  The use that is made of fish does not, 

on its own, reflect the pre-contact Coast Tsimshian way of life based on fishing.  Thus, the 

bifurcation of fishing and trading fish into two distinct practices (or two unrelated practices) 

distorts, rather than helps to define their way of life. The Coast Tsimshian were not wholesalers 

of fish.  They were a fishing people who made various economic uses, including trade, of the fish 

that they harvested.  It is these activities together that define their distinctive way of life.   

69. The Sappier approach of characterizing aboriginal rights by identifying a basic practice 

(here “harvesting fish”) together with the associated uses of the fish (consumption, exchange and 

trade) captures the interconnection between harvesting and trading fish as a single culturally-

defining practice and ought to have been applied here.  
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(b) Segregating Eulachon from Fish and Fishing 

70. The trial judge found that the pre-contact Coast Tsimshian were “a fishing people” whose 

“very existence is attributed to the abundance of marine and riverine foods available to them.”   

She further found that eulachon and salmon: 

… dictated where and how the pre-contact Coast Tsimshian spent their time during the 
year. They were revered in ritual, endowed with supernatural qualities in the halait, or 
adaawx, and formed the core of the subsistence economy. 64 (emphasis added)  

71. She also found that the Coast Tsimshian traded the grease they processed from their 

eulachon catch on a scale akin to commercial.65   

72. The courts below characterized the production and trade of eulachon grease in very 

narrow terms, focusing on the production of grease and the trading of that grease as a “wealth 

item”.  They divorced eulachon production and trade from the fundamental seasonal round of 

fishing activity, reducing it to a discrete practice.  Having done so, and having found that the 

Coast Tsimshian trade in other kinds of fish was “not of a scale akin to commercial” the trial 

judge concluded that “the Coast Tsimshian fished for sustenance, not for trade”.66  The Court of 

Appeal stated that to describe the eulachon production and trade as “harvesting fish” or “trading 

fish”  would “not capture the ‘aboriginal specificity’ of the practice”.67   

73. Yet Sappier calls for precisely the approach that the Court of Appeal has rejected.  The 

narrow approach taken by the Court of Appeal ignored the significant point that the Coast 

Tsimshian fished for trade:  they fished for eulachon as a core part of their seasonal round of 

fishing both for consumption and for trade. 

74. Further, the narrow approach of the courts below fails to have regard to the Coast 

Tsimshian way of life.  This is illustrated by the analogy adopted by Newbury J.A at para. 37 

where she said: 

______________________ 
64 BCSC Reasons para. 225 (AR Vol. I Tab 2, p. 86) 
65 BCSC Reasons paras. 483-485 (AR Vol I Tab 2, p. 165) 
66 BCSC Reasons paras. 483, 499 (AR Vol I Tab 2, pp. 165, 169) 
67 BCCA Reasons para. 38 (AR Vol. I Tab 5, pp. 207-08) 
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 ...a distinctive feature of many North American families is that at Christmas, they cook a 
turkey.  It would not be sufficiently descriptive of the cultural practice simply to say that 
they “eat” or “prepare food”.  (emphasis in original) 

75. Whereas in Sappier, the practice was defined to capture a (non-species-specific) 

harvesting practice for uses broadly defined (harvesting wood for domestic use), the Court of 

Appeal looked for practices at the level of cooking a turkey for Christmas, but the significance of 

Christmas as a culturally defining feature of Canadian life is captured neither by cooking a 

turkey, nor by eating or preparing food.   

76. The approach of the courts below is too narrow to provide cultural security and continuity 

to the Lax Kw’alaams.  It misses entirely the fundamental nature of their way of life.68  

(c) Contradictory Finding 

77. In her analysis, the trial judge dismissed the eulachon fishery as providing any basis for 

fishing rights, asserting at para. 499 that eulachon production and trade was a “unique ancestral 

practice” that was “not inter-related with the subsistence fishing of salmon, halibut, and other 

Fish Resource and Products” (emphasis added).  This directly contradicts her earlier finding of 

fact at para. 225 that eulachon, together with salmon, “formed the core of the subsistence 

economy” (emphasis added). This contradictory finding on a critical issue is a determinative 

error.69 

(d) No Evidence that Nisga’a Permission Required 

78. The trial judge further discounted the eulachon fishery by finding, with no evidentiary 

support, that the Coast Tsimshian only fished eulachon at the mouth of the Nass River with the 

permission of the Nisga’a First Nation.  The only evidence referred to by the trial judge on this 

point relates to modern day claims by the Nisga’a (the validity of which the trial judge declined 

to consider) and modern day dealings between the Lax Kw’alaams and the Nisga’a regarding use 

of their respective reserves in the vicinity of Nass Bay.  None of these provides an evidentiary 

foundation for the trial judge’s conclusion that the Coast Tsimshian required Nisga’a permission 

______________________ 
68 Sappier para. 42 
69 Fullowka v. Pinkerton’s of Canada Ltd., 2010 SCC 5, [2010] 1 S.C.R. 132, para. 81 
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to fish eulachon at Nass Bay.70 The Court of Appeal upheld this finding, but also referred only to 

modern day Nisgaa claims.71 

79. In fact, the evidence on the matter is that the Coast Tsimshian “owned” fishing rights at 

Nass Bay (according to Canada’s expert), that neither Coast Tsimshain nor Nisga’a house groups 

owned territory in Nass Bay, that Nisga’a were incapable of excluding the Coast Tsimshian from 

Nass Bay, and that the Coast Tsimshian had large houses at the Nass.72 

80. The absence of any evidence to support the trial judge’s finding (and the considerable 

evidence to the contrary) places her finding squarely within this Court’s description of what 

constitutes a palpable error.  Further, insofar as the element of permission might negate the 

existence of an aboriginal right, it is an overriding error.73  

(e) Post-Contact Evidence is Relevant 

81. The courts below erred by discounting post-contact evidence that, when properly 

considered, provides valuable evidence of the pre-contact practice and properly situates the trade 

in eulachon within the broader fishing practice.   

82. This Court has repeatedly noted the challenges that aboriginal groups face in proving 

events dating back hundreds of years and has emphasized that evidence of post-contact practices 

can establish an aboriginal right where that practice is rooted in the pre-contact society.  It is only 

where the practice arose “solely as a response to European influences” that it will not meet the 

standard for recognition of an aboriginal right.74 

______________________ 
70 BCSC Reasons paras. 223, 224 and 485 (AR Vol. I Tab 2, pp. 86, 165); Ex 147-3 Tab 76 (Memorandum of 
Understanding  Sept. 13, 1996) (AR Vol IX Tab 102, pp. 262-71); Transcripts (Anderson) Dec. 14, 2006, pp. 
58:20–59:21 (AR Vol. III Tab 23, pp. 49-50) 
71 BCCA Reasons paras. 52-4 (AR Vol. 1 Tab 5, pp. 212-3) 
72 Ex 71-3 Tab 93 (Letter from Legaic, P. Oct 8, 1887) (AR Vol. VIII Tab 77, pp. 114-117); Ex 259-1 (Lovisek 
Report), J.A.B. Vol. 12, p. 2195(AR Vol X Tab 104, p. 139); Ex 259-11 Tab 141 (Mitchell & Donald (2001)), pp. 
30-32 (AR Vol. XII Tab 110, pp. 333-35); Transcript (Anderson) Dec. 14, 2006, p. 59:13-21 (AR Vol. III Tab 23, 
p. 50); Transcript (Anderson) Jan. 8, 2007, pp. 58:1-60:46 (AR Vol. III Tab 24, pp. 53-55) 
73  Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235, para. 1 
74 Van der Peet, para. 62 and 73; see also Mitchell v. MNR, 2001 SCC 33, [2001] 1 S.C.R. 911, para. 29 (“Mitchell”) 
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83. Although the trial judge acknowledged that evidence of post-contact activity may support 

an inference that similar activity took place pre-contact, she failed to correctly apply this legal 

principle in her analysis.  She summarily dismissed post-contact evidence merely because it 

described practices occurring in the post-contact period.  

84. For example, the trial judge referred to the first contact encounter with Captain 

Vancouver and noted that the Coast Tsimshian encouraged Vancouver to come to their village to 

trade otter skins, but she ignored the reference in the same account to the Coast Tsimshian 

trading salmon to Vancouver.75 

85. Further, the trial judge dismissed all the evidence of trade in fish to explorers or the HBC 

on the basis that these were European-influenced practices.  She did not consider these activities 

in relation to the other evidence regarding the Coast Tsimshian way of life, including their pre-

contact fishing and trading activities and post-contact inter-tribal trade.76 

86. The sale of fish to Vancouver illustrates the problem with the trial judge’s approach: the 

sale was on the very first day of contact, so it could not be “solely as a response to European 

influences”, and thus a misapplication of the legal principle set out in Van der Peet. 

87. It was precisely because the pre-contact Coast Tsimshian were a fishing people whose 

economy was based on a seasonal round of fishing activity that they were able to harvest, 

process and trade fish; and it was because they were a fishing people with a trading economy that 

they were immediately positioned at contact to exploit an expanded market for their fish 

products. 

88. Additionally, the trial judge disregarded inter-tribal trade referred to in post-contact 

documents without analysing whether that trade was solely in response to European influence.  

For example, she: 

______________________ 
75 BCSC Reasons paras. 117, 118, 366 (AR Vol. I Tab 2, pp. 54, 128); Ex 259-2 Tab 1 (Vancouver Journal)  
pp. 121-126 (AR Vol. X Tab 105, pp. 225-30) 
76 BCSC Reasons para. 434 (AR Vol I Tab 2, p. 149) 
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a) summarily dismissed the following statement of ethnographer Viola Garfield 

merely because of a later reference in the same text to post-contact developments: 

The seasonal runs of salmon, herring and eulachon set the pattern for the yearly 
cycle of economic activities … each family had to store sufficient provisions to 
meet the demands of trading, feasting, potlatching, purchase of services and 
payments of debts in addition to its daily needs. 

Yet earlier in her judgment, she relied on the same statement to describe the seasonal 

round, which she found pre-dated contact. 77 

b) noted, but then disregarded, that “there was a considerable amount of trade 

between the tribes at the [HBC] fort, including trade in marine resources”78 

c) ignored an 1810 observation of vast numbers of Haida canoes leaving the Nass 

River loaded with dried eulachon (not grease) packed in boxes which they had acquired 

from the Coast Tsimshian through trade;79 and 

d) made note of the 1834 observations of William F. Tolmie of natives at Bella Bella 

receiving elk skins from the Tsimshian but disregarded observations of Tolmie in 1835 of 

the Coast Tsimshian trading abalone and eulachon (not grease) to the Bella Bella.80 

89. These transactions were all relevant and ought to have been considered by the trial judge. 

This evidence demonstrates continuity and shows that the Coast Tsimshian use of fisheries 

resources for both potlatch exchange and trade was much broader, and was not restricted to 

trading eulachon grease as a wealth item.   

4. Lesser Included Rights:  FSC and Smaller-Scale Trade 

______________________ 
77 BCSC Reasons para. 151, 238, 410-11 (AR Vol. I Tab 2, pp. 66. 89-90, 142) 
78 BCSC Reasons para. 467 (AR Vol I Tab 2, pp.159-60) 
79 Exhibit 259-1 (Lovisek Report), pp. 57-58 (AR Vol. X Tab 104, pp. 59-60); Transcript (Lovisek)  June 20, 
2007, p. 14:31-16:7 (AR Vol. IV Tab 40, pp. 43-45); Ex. 259-2 Tab 2 (Furgerson Journal) (AR Vol XI Tab 106, pp. 
1-137); Ex. 259-7 Tab 107 (Gibson, Otter Skins), pp. 231-3 (AR Vol XI Tab 108, pp. 157-8) 
80 BCSC Reasons para. 373 (AR Vol. I Tab 2, p. 130); Ex 259-1 (Lovisek Report), pp. 74-76 (AR Vol. X Tab 104 
pp. 76-78) Ex. 259-4 Tab 40 (Tolmie Journal), pp. 296-313-4 (AR Vol II Tab 107, pp. 142-44)   
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90. The third issue in this appeal concerns the trial judge’s “judgement call” not to consider 

lesser aboriginal rights to harvest fish for food, social and ceremonial purposes or to fish for sale 

on a moderate scale.  The appellants submit that the courts below erred, in that: 

a) Lesser rights were pleaded and relevant facts were established.  Thus, the courts 

had an obligation to make declarations of lesser rights that were established on the 

evidence, and there was no prejudice to the defendant. 

b) The courts had an obligation to characterize the claimed right, based on facts 

established at trial respecting the claimants’ pre-contact way of life;  

c) The courts below declined to follow the two-stage approach to the rights analysis, 

including consideration of a lesser right to exchange fish for money and other goods, 

mandated by this Court; and  

d) The courts below had, but failed to exercise, their discretion to grant a declaration 

upon facts proved, regardless of whether the declaration was specifically requested. 

(a) Lesser Rights were Pleaded 

91. The trial judge declined to consider the lesser claims based on her view that the pleadings 

focused only on a full commercial right. In declining to consider any other characterization, she 

stated: “It is irrelevant at this stage of the analysis whether the evidence as a whole supports the 

plaintiffs’ claim [to a lesser right].” 81 

92. The appellants’ claims to lesser aboriginal rights of fishing for consumption and sale 

were put forward clearly in para. 31 of their Amended Statement of Claim: 

The Lax Kw'alaams Band … holds existing aboriginal rights to harvest any Fisheries 
Resources available to them within the Lax Kw'alaams Territory for consumption and 
sale to sustain their communities and generate wealth and maintain and develop their 
economy. (emphasis added)82 

______________________ 
81 BCSC Reasons para. 102 (AR Vol I Tab 2 pp. 49-50) 
82 Amended Statement of Claim, para. 31 (AR Vol. II Tab 8, p. 15) 



 

 

00242786 

- 27 -

Any doubt in this regard was removed by the appellants’ response to Canada’s demand for 

particulars respecting paragraph 31, in which they state: 

By this the plaintiffs mean that they have an aboriginal right or aboriginal rights to 
harvest any Fisheries Resource available to them within the Lax Kw’alaams Territory for 
their own consumption or to sell to others in order to acquire money, goods or services to 
sustain the Lax Kw’alaams communities economically, to generate economic growth in 
those communities, and to allow persons in the community to accumulate and generate 
wealth.83  

93. Significantly, the Court of Appeal found that the pleadings were sufficiently broad to 

permit the trial judge to consider lesser rights, but concluded that this was a matter for the trial 

judge’s discretion and she made a “judgement call” not to consider those lesser rights.84 

94. Canada was on notice of the lesser claims and could suffer no prejudice if lesser 

declarations were considered.  In addition to the pleadings, sustaining the community and trade 

on a lesser scale were the subject of Canada’s examinations for discovery, Canada’s two opening 

statements at trial and Canada’s evidence at trial.  Canada’s expert was instructed to address (and 

did address) whether the plaintiffs’ ancestors “engaged in harvesting, processing and trade 

(“Use”) and/or commercial Use of Marine Resources” (emphasis added).  Further, Canada 

specifically led evidence that dealt only with food, social and ceremonial fishing, and was 

irrelevant to commercial rights.85 

95. The trial judge had an obligation to consider potential characterizations of the claimed 

aboriginal right that arose from the pleadings and her findings of fact about the pre-contact 

practice and way of life of the Coast Tsimshian.  This is not a matter for a “judgement call”.  

(b) Court to Characterize Claimed Right 

96. Before this case, it appeared to be well settled that courts have the authority and the duty 

to correct the characterization of a claimed aboriginal right from that which is advanced by a 
______________________ 
83 Response to Canada’s Demand for Particulars para. 31, p. 49 (AR Vol .II Tab 10, p. 93) 
84 BCCA Reasons paras. 59, 62 & 65 (AR Vol. I Tab 5, pp. 215-16) 
85 Ex 259-1 (Lovisek Report) p. 146 (AR Vol. X Tab 104, p. 148); Transcript (Lovisek) June 12, 2007 pp. 37:32, 
38:7 (AR Vol. IV Tab 39, p. 39, 40); Transcript (Canada’s Opening) Nov. 20, 2006 pp. 51:37-53:6 (AR Vol. III 
Tab 18, pp. 2-4); Transcript (Canada’s Opening) Apr. 2, 2007 pp. 23:2-24:38 (AR Vol. IV Tab 38, pp. 35-36) 
Transcript (Reece) Mar. 15, 2007, p. 66:5-16  (AR Vol. IV Tab 34, pp. 18-19) 
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claimant.86  This is to be done after an examination of the pre-contact way of life of the claimant 

group.  In Van der Peet, Lamer C.J. observed at para. 54 that:   

 …the court must bear in mind that the activities may be the exercise in a modern form of 
a practice, custom or tradition that existed prior to contact, and should vary its 
characterization of the claim accordingly. (emphasis added) 

97. In this case, the courts below refused to consider whether a variation of the 

characterization of the right was necessary in light of the pre-contact practice and way of life of 

the Coast Tsimshian.  Rather, the trial judge considered the characterization of the right to be 

determined by the specific relief sough in the pleadings and the Court of Appeal declined to 

interfere. 

98. On this reasoning, aboriginal rights plaintiffs must forecast in their Prayer for Relief the 

proper characterization of their rights by precisely anticipating the findings of fact that will be 

made at trial about the long-ago practices of their ancestor societies.  The significance of this risk 

is demonstrated by the fact that this Court has changed the proposed characterization of the right 

in almost every aboriginal rights case that has come before it.  Had those cases been brought as 

civil actions, each would have been dismissed on the basis of their pleadings.  Sappier would 

have failed on the approach of the courts below. 

99. Members of this Court have expressed concern about adjudicating aboriginal rights in 

regulatory prosecutions, suggesting that aboriginal claims should “properly be the subject of civil 

actions for declarations”.87  However on the Court of Appeal’s reasoning, there is little incentive 

to bring a claim as a civil action when a regulatory prosecution presents no risk of incorrectly 

forecasting the characterization of the claimed right in the pleadings. 

(c) Gladstone and NTC Smokehouse –The “Two-Stage” Approach 

______________________ 
86 Van der Peet, para. 51; R. v. Pamajewon, [1996] 2 S.C.R. 821, paras. 26-27; Mitchell, para. 15; Marshall; 
Bernard, para. 48 
87 Marshall; Bernard, (per LeBel J., Fish J. concurring), paras. 142-144 
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100. The courts below further erred by not following the staged approach to considering 

aboriginal rights to sell fish set out by this Court in NTC Smokehouse and Gladstone.88  In both 

cases, although the accused had sold fish on a large scale, best described as “commercial”, the 

majority also considered the potential existence of lesser rights of sale, which did not arise on the 

conduct of the accused.  Noting that the impugned regulatory scheme prohibited the sale of fish 

in any amounts, the majority observed that the scheme could be constitutionally invalid if the 

accused established a right to sell or exchange fish on smaller scale.  Thus, a two-stage analysis 

was adopted:  first the court must determine whether the claimant group has a right to sell fish on 

a small scale (exchange fish for money or other goods) and then must determine if the group has 

a right to sell fish on a full commercial scale. 

101. The same type of regulatory scheme was challenged here but the courts below declined to 

follow NTC Smokehouse and Gladstone. 89   The Court of Appeal distinguished those cases 

solely on the basis that they were regulatory prosecutions in which the court was bound to 

address all defences advanced.90  However, the two-stage approach emerged not from the 

particular defences put forward but rather from the nature of the impugned regulation.  Again, 

the Court of Appeal’s approach discourages civil proceedings by recognizing a wider scope for 

summary conviction courts to consider lesser rights.  

(d) Discretion to Grant Declaration of Proven Right 

102. Further, regardless of the precise scope of the Prayer for Relief and the aboriginal rights 

jurisprudence discussed above, the trial judge should have exercised her discretion to grant a 

declaration of lesser rights.  A court may grant a declaration upon the facts proved regardless of 

whether the declaration was specifically requested. As part of this discretion, the court may grant 

______________________ 
88 R. v. NTC Smokehouse, [1996] 2 S.C.R. 672, paras. 19-21 (“NTC Smokehouse”); R.. v. Gladstone, [1996] 2 S.C.R. 
723, para. 24 (“Gladstone”) 
89 Pacific Fishery Regulations, SOR/93/54, s. 26; Fishery (General) Regulations, SOR/93-53, s. 35(2) 
90 BCCA Reasons, para. 61 
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a declaration in narrower terms than that requested. This would include lesser rights that are 

subsumed in a broader declaration sought.91 

103. In Solosky, the Court held that the two factors that will influence the exercise of this 

discretion are the utility of the remedy and whether, if granted, it will settle the questions at issue 

between the parties.92 Granting a declaration here will resolve the question of whether the Lax 

Kw'alaams have rights to sell fish on a scale less than commercial. After 125 days of trial, there 

is considerable utility in determining all the fishing rights to which the Lax Kw'alaams are fairly 

entitled and that are established on the evidence.  As noted above, Canada was under no 

misapprehension about the Lax Kw'alaams claim and will suffer no prejudice in having these 

lesser claims determined. 

D. FISHING RIGHTS ESTABLISHED IN THIS CASE 

1. Right to Fish for Consumption and Sale 

104. The appellants submit that the facts and evidence in this case, when properly analyzed on 

the basis of the Sappier approach, translate into a modern right to fish for consumption and sale. 

(a) Fishing for Commercial Sale 

105. First, the appellants submit that that the Coast Tsimshian’s pre-contact trade in fish, 

particularly eulachon, supports a modern right to harvest and sell fish commercially.   

106. The trial judge found that the only pre-contact trade in fish that occurred on a scale akin 

to commercial was eulachon grease.  The appellants argue above that the trial judge erred by not 

considering pre-contact trade in fish more broadly, with reference to post-contact evidence.  

Nonetheless, even absent such an error, the eulachon fishery and associated uses of eulachon 

(including for consumption, potlatch exchange and trade) were not discrete practices segregated 

from other aspects of the Coast Tsimshian way of life.  Rather, they were integrated into the 

______________________ 
91 Native Women’s Assn. of Canada v. Canada, [1994] 3 S.C.R. 627, pp. 646- 648; Attorney-General v. Guardians 
of the Poor of the Merthyr Tydfil Union, [1900] 1 Ch. 516 (C.A.), pp. 550-551; Loudon v. Ryder (No. 2), [1953] Ch. 
423 (Ch. D.), 428-429; Harrison-Broadley v. Smith, [1964] 1 All E.R. 867 (C.A.), 872-873 and 875-876; See also 
Law and Equity Act, R.S.B.C. 1996, c. 253, s. 10 
92 Solosky v. The Queen, [1980] 1 S.C.R. 821, at pp. 832-833 
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practice of fishing, i.e. the regular seasonal round of harvesting and using fish that was a defining 

feature of the Coast Tsimshian pre-contact culture.93   

107. With or without post-contact records, the evidence and the findings of the trial judge 

established that the Coast Tsimshian pre-contact way of life included fishing for trade. The 

modern equivalent of this pre-contact practice is to harvest fish for commercial use. 

(b) Fishing for Moderate Sale (Based on Potlatch Exchange) 

108. Secondly, the appellants submit that their modern fishing right includes fishing for sale at 

a moderate level.  This moderate (or “lesser”) right is established on the exchange of fish within 

the Coast Tsimshian potlatch, which served a key economic function for the Coast Tsimshian.94 

109. This Court has cautioned against judging indigenous economies based upon the 

European-introduced concept of “commerce”.95  When viewed from the aboriginal perspective,96 

the exchanges of fish that occurred within the pre-contact Coast Tsimshian potlatch support a 

modern right to fish for sale.  In a society without markets or money, the potlatch distributed 

food through exchange mechanisms, an economic function which is today achieved through 

sales of fish: the “same sort of activity carried in the modern economy by modern means”.97 

(c) Fishing for Consumption 

110. Thirdly, the right to harvest fish for food, social and ceremonial uses was established on 

the evidence and the findings of fact of the trial judge, who found that the Lax Kw'alaams “have 

proved that the harvesting and consumption of Fish Resources and Products, including the 

creation of a surplus for winter consumption, was an integral part of their distinctive culture.”98   

2. Geographic Scope 

______________________ 
93 BCSC Reasons paras. 225, 483-485 (AR Vol. I Tab 2, pp. 86, 165); see Facts, paras. 8-11  
94 See Facts, paras. 13-15 
95 Gladstone, para. 28; Marshall; Bernard, para. 25  
96 Marshall; Bernard, para. 50 
97 Marshall; Bernard, para. 25 
98 BCSC Reasons para. 494 (AR Vol. I Tab 2, pp. 167-68) 
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111. The geographic scope of the Lax Kw'alaams’ fishing right should include the Skeena 

River mainstream.  The trial judge found that while the pre-contact Coast Tsimshian fished at the 

mouth of the Skeena and in its upstream tributaries, they did not fish in the mainstream itself.  

Thus, she excluded the mainstream from the fishing area.   

112. While aboriginal rights are “site-specific”, this court has not confined fishing rights to 

particular fishing spots.  Instead, the Court has described general areas in which rights exist. 99 

Further, this Court has held that fishing rights are not frozen by pre-contact technologies. 100  

Coast Tsimshian pre-contact fishing technologies, such as weirs and traps, were effective in the 

Skeena tributaries but not the mainstream.  After contact, though, they began using boats and 

gillnets to fish in the mainstream.101  The Skeena River is within the Coast Tsimshian’s fishing 

area and to now exclude it from their modern fishing improperly freezes the evolution of their 

right.  

E. THE HONOUR OF THE CROWN: THE PROMISE OF FISHING 

113. The courts below dismissed the appellants’ claim of an implied promise of rights to fish 

(apart from any aboriginal right) arising out of the reserve-creation process and the honour of the 

Crown.  In doing so, they failed to recognize the historical context and purpose of the allotment 

of fishing station reserves and failed to give effect to established legal principles concerning 

promises implied through the honour of the Crown. 

1. Fulfilling the Promises of the Crown 

114. The honour of the Crown, which is always at stake in the Crown’s dealings with 

aboriginal peoples, arises from the unique history and relationship between the Crown and 

aboriginal peoples, and particularly the Crown’s claim to sovereignty over the land that was 

occupied by aboriginal peoples and that was the foundation of their cultures and economies.102  

______________________ 
99 See for example R. v. Côté, [1996] 3 S.C.R. 139, paras. 6, 71 where the geographic scope of the fishing right was 
the 1,110 km2 Z.E.C.  See also R. v. Powley, 2003 SCC 43, [2003] 2 S.C.R. 207, para. 19  
100 Sappier, at para. 49; R. v. Sparrow, [1990] 1 S.C.R. 1075, p. 1093 (“Sparrow”) 
101 Transcript (Anderson) Jan. 24, 2007, pp. 24:20 to 26:9 (AR Vol. III Tab 25, pp. 60-62) 
102 R. v. Sparrow, pp. 1107, 1110; Mitchell, para. 9; Haida Nation v. British Columbia (Minister of Forests), 2004 
SCC 73 [2004] 3 S.C.R. 511, paras. 16-7  
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The honour of the Crown today requires that past promises made to First Nations be given effect 

and interpreted to uphold the intention of the Crown in a meaningful way.103  

115. Historically, the honour of the Crown has been a principle of interpretation that gives rise 

to enforceable rights and obligations. It is a precept that compels courts to interpret instruments 

to ensure that the Crown can fulfill its promises. It was invoked to “ensure that a Crown grant 

was effective to accomplish its intended purpose…”.104 

2. Implied Rights 

116. Upholding the honour of the Crown can require that a right be implied to make an 

express promise effective and meaningful. On numerous occasions, this Court has found that, in 

light of the relevant historical context and the honour of the Crown, terms must be implied into a 

treaty to give effect to its express terms and to achieve its intended objective.  In Marshall, 

Binnie J. described these cases as: 

…employ[ing] the concept of implied rights to support the meaningful exercise of 
express rights granted to the first nations in circumstances where no such 
implication might necessarily have been made absent the sui generis nature of the 
Crown’s relationship to aboriginal people.105 

117. Two cases implying rights based on the honour of the Crown are particularly apt to this 

case. First, in Marshall, Binnie J. invoked the notion of an implied right to interpret the 

“truckhouse” clause in the Treaty of Peace and Friendship of 1760 to imply a right that the 

Mi’kmaq could harvest goods for trade.  The clause restrained the Mi’kmaq from trading except 

at British truckhouses.  The implied right evolved into a modern right to fish and sell fish to earn 

a moderate livelihood today.106  

118. Binnie J. stated: “The trade arrangement must be interpreted in a manner which gives 

meaning and substance to the promises made by the Crown”, having regard to the political and 

______________________ 
103 Marshall paras. 43 & 44; R. v. Badger, [1996] 1 S.C.R. 771, para. 41 
104 Marshall, para. 43, citing The Case of the Churchwardens of St. Saviour in Southwark (1613), 10 Co. Rep. 66b, 
77 E.R. 1025, p. 67b and 1026, and Roger Earl of Rutland’s Case (1608), 8 Co.  Rep. 55a, 77 E.R. 555, p. 56b and 
557-58  
105 Marshall, para. 44, with reference to R. v. Sioui, [1990] 1 S.C.R. 1025; Simon v. The Queen, [1985] 2 S.C.R. 387; 
and R. v. Sundown, [1999] 1 S.C.R. 393 
106 Marshall, para. 56 
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economic context.107 He found that advantageous trade terms were part of a Crown policy or 

strategy for achieving peace and that “the strategy would be effective only if the Mi’kmaq had 

access both to trade and to the fish and wildlife resources necessary to provide them with 

something to trade” (emphasis in original). 108   In light of the purpose and context of the express 

term, the “restraint” on trade actually implied positive rights to harvest for trade since nothing 

less would have achieved the objectives of the Crown.109  

119. Similarly, in R. v. Taylor and Williams, the Ontario Court of Appeal implied harvesting 

rights into a treaty where no such rights were expressly stated.  Although the only express 

promise to the Indian tribes for their surrender of territory was an annual payment, the Court held 

that there must also be implied rights to fish, hunt and trap in the surrendered territory in light of 

the historical context, including a statement made by a Crown official that the Indians would 

have an “equal” right to do so.110 

3. Implied Rights Apply to Reserve Allotments 

120. The principle expressed and applied in Marshall applies equally, if not with more force to 

the present case, where the Crown chose to deal with aboriginal interests in land through the 

unilateral imposition of reserves, instead of through a bilateral treaty.  As Binnie J. noted at 

paragraph 21 of Marshall:  

It seems harsh to put aboriginal people in a worse legal position where land has been 
taken without their formal cession than where they have agreed to terms of cession. A 
deal is a deal. The same rules of interpretation should apply. 

121. Moreover, the honour of the Crown applies to reserve-creation and the Crown is expected 

to live up to the representations made to First Nations in the course of reserve allotment.  In Ross 

River, Bastarache J. equated representations made in treaty negotiations and in the allotment of 

reserves: both were made “in an effort to induce [a First Nation] to enter into some obligation or 

to accept settlement on a particular parcel of land.”111 

______________________ 
107 Marshall, paras. 52, 41 
108 Marshall, para. 32  
109 Marshall, paras. 6, 35 
110 Taylor and Williams, pp. 362, 367-69 
111 Ross River Dena Council Band v. Canada, 2002 SCC 54, [2002] 2 S.C.R. 816, para. 65 
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4. The Implied Promise of Fishing Rights 

122. In the present case, the express grant from the Crown was fishing station reserves.  That 

grant, when interpreted in light of the specific historical circumstances and the Crown’s policy, 

purpose and representations in the allotment of the reserves,  gives rise to an implied right to 

fishing opportunities, including fishing for sale, for the Lax Kw’alaams.  It is only when such a 

right is implied that the grant of fishing station reserves is meaningful, and Crown conduct can 

be said to be made in good faith and honourably.   

5. The Allotment of Fishing Station Reserves:  The Promise of Fishing 

(a) Purpose of Fishing Station Reserves 

123. As set out at paragraphs 22 to 35, in the late 1870s, the federal government joined with 

the province to resolve the “Indian land question”, with the objective of allotting reserves to 

quell conflict and open up land and resources (especially the fisheries) in British Columbia for 

settlement and development. As evidenced in the Walkem memo and the instructions to 

Commissioner O’Reilly in particular, Canada adopted a policy of allotting reserves that 

recognized and promoted the existing economic pursuits of the different First Nations.  

124. For the Lax Kw’alaams, this policy resulted in the allotment of fishing station reserves. 

The Crown saw a benefit to protecting and encouraging the Lax Kw’alaams in fishing, and did 

so in part by allotting them reserves which, although not a grant of exclusive rights, ensured 

access to fishing.  The Lax Kw'alaams were forced to accept these reserves.112 

______________________ 
112 See Facts, paras. 22-9; See also, R. v. Jack and Marshall, para. 25 
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(b) Crown Representations 

125.   Prior to and during the allotment of the fishing station reserves to the Lax Kw’alaams, 

and in the face of the demands by the Lax Kw’alaams to have their territory and resources, 

including their fishing, protected, the Crown repeatedly assured them that their interests would 

be protected. It was implied or stated that this protection would come, in part, by the allotment of 

fishing station reserves and the application of the laws of Canada.  

126. O’Reilly himself recognized the obvious link between fishing station reserves and fishing 

opportunities.  He explained to the Lax Kw’alaams that in assigning them their fishing stations, 

“no exclusive right of fishing was conveyed.”  This caveat that no exclusive rights were 

conveyed confirmed the understanding of both parties that the Lax Kw'alaams were obtaining 

rights to fish.113 

127. In Taylor and Williams, the Ontario Court of Appeal held that the promise of an “equal” 

right to fish was not merely a promise that the Indians would have the same rights as others. 

Rather, the honour of the Crown was invoked to imply an assurance that special harvesting rights 

would be preserved.  Similarly, in Marshall, the fact that at the time of the treaty the implied 

harvesting right was enjoyed by all did not negate the special protection of that right today.114  

Equally, rights to fish are implied in the present case. 

6. Facts and Law Support Claim for an Implied Fishing Right 

128. The Crown’s representations, the historical context, and Crown policy behind the grant of 

fishing station reserves to Lax Kw’alaams demonstrate that the reserves were intended to 

facilitate economic and social reliance on fishing.  With their fishing station reserves as their 

economic foundation, the Lax Kw’alaams built their community and economy on fishing, and 

particularly on commercial fishing.  Only in recent decades has that foundation been 

______________________ 
113 Ex 71-2 Tab 43 (O’Reilly Letter Apr. 8, 1882) (AR Vol. VIII Tab 68, pp. 1-10); Ex 71-5 Tab 145 (O’Reilly 
Letter, Dec. 23, 1897) (AR Vol. VIII Tab 84, pp. 151-4); Transcript (Inglis) Mar. 13, 2007, p. 30:7-20 (AR Vol. III 
Tab 32, p. 230)  
114 Taylor and Williams, p. 368, Marshall, paras. 45-48 
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undermined, largely because of policies adopted by Canada in the management of the 

fisheries.115  

129. To now interpret the grant of fishing station reserves to be no more than the allotment of 

very small pieces of land, without recognizing their purpose, would render the Crown’s promise 

an empty one.  Canada would continue to benefit from opening the north coast to settlement by 

denying the Lax Kw'alaams’ land claim and instead allotting them small fishing reserves; yet the 

Lax Kw'alaams are left with no benefit, having been deprived of the right to fish.116   

7. Errors of Courts Below 

130. In dismissing the appellants’ claim, the courts below overlooked and failed to give effect 

to the historical context and purpose of the allotment of the fishing station reserves, and, failed to 

take the approach set out in Marshall and Taylor and Williams.   The trial judge based her 

rejection of the claim on her finding that there was no express or implied promise of exclusive 

fishing rights, and that the Lax Kw'alaams would not be subject to the same limits and 

restrictions as other fishers.  The Court of Appeal affirmed, without discussion, that on the trial 

judge’s findings, the claim could not succeed.117 

131. With respect to exclusive rights, this claim is not and never has been based on an 

assertion of exclusive rights of fishing.   

132. With respect to the Lax Kw'alaams being subject to the same limits as other fishers, the 

trial judge failed to apply the interpretive principles set out in Marshall and Taylor and Williams. 

133. In this regard, the trial judge relied on a letter written by Fisheries Officer A.C. Anderson 

and addressed to I.W. Powell following their trip to the north coast in 1879 to investigate 

growing conflict on the coast regarding fisheries and to assess the appropriateness of reserves.  

Anderson stated that the aboriginal people were assured that “their interests, in common with 

______________________ 
115 See Facts, paras. 30-5 
116 See Taylor and Williams, p. 364 
117 BCSC Reasons paras. 518, 525, 529 (AR Vol I Tab 2 pp. 175, 176-78); BCCA Reasons para. 77 (AR Vol I Tab 
5, p. 221) 
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those of white fishermen, will be carefully watched”. The trial judge found this to be conclusive 

evidence that the Lax Kw’alaams were promised no exclusive or special rights.118 

134. This statement is of the same nature as O’Reilly’s 1882 statement that “no exclusive right 

of fish was conveyed.”  The trial judge’s interpretation of the Anderson letter is contrary to the 

positive interpretation placed on similar statements in Marshall and Taylor and Williams.  

Properly understood in its historical context, the Anderson letter, like the O’Reilly statement, is 

an assurance of continued access to fishing that, in light of the honour of the Crown, today 

translates into a modern right to fish, non-exclusively, but with special protection.  

 

PART IV - SUBMISSIONS CONCERNING COSTS 

135. If the appeal is allowed in whole or in part, the appellants seek their costs in this Court 

and the courts below.  If the appeal is dismissed, the appellants submit that it is appropriate that 

the parties bear their own costs of the appeal, based on the public interest nature of the case119 

and the other reasons referred to in the trial judge’s decision on costs.120 

______________________ 
118 BCSC Reasons para. 508, 517 (AR Vol. I Tab 2 pp. 172, 174-75); BCCA Reasons para. 75 (AR Vol. I Tab 5 
pp. 220-21), with reference to Ex. 71-1 Tab 25 (Anderson Letter), page 134), (AR Vol. VII Tab 59 p. 82);  See also: 
Ex. 58-1 (Inglis Report), pp. 10-13 (AR Vol. VI Tab 53, pp. 218-21) 
119 British Columbia (Minister of Forests) v. Okanagan Indian Band, 2003 SCC 71, [2003] 3 S.C.R. 371, paras. 19-
30, 38-39, 45-47 
120 See BCSC Reasons on Costs, paras. 8-13 (A.R.Vol I Tab 4, pp. 185-7) 
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PART V - ORDERS SOUGHT 

136. The Lax Kw’alaams seek the following orders: 

a) an order allowing the appeal; 

b) a declaration that the Lax Kw'alaams have existing aboriginal rights, recognized 

and affirmed by section 35(1) the Constitution Act, 1982 to harvest any species of fish in 

their fishing territories for the some or all of the following uses: (i) commercial sale; (ii) 

sale on less than a commercial scale; and (iii) food, social and/or ceremonial purposes; or, 

in the alternative, an order referring back to the Supreme Court of British Columbia the 

determination of whether the appellants hold one or more of these rights, in a new trial; 

c) a declaration that Canada has an ongoing obligation, arising from the honour of 

the Crown, to ensure that the appellants have continued non-exclusive opportunities in 

the commercial fishery; 

d) an order referring back to the Supreme Court of British Columbia determination 

of the questions of infringement and justification of any established aboriginal rights or 

breach of Canada’s obligation; and 

e) costs in this Court and the courts below. 

 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED HEREIN. 

 

Dated: November 2, 2010 

 

_______________________  ______________________         ___________________ 
John R. Rich    F. Matthew Kirchner           Lisa C. Glowacki 
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