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 IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA

NORTHWESTERN DIVISION

David Houle and Becky Houle, )
)

Plaintiffs, ) REPORT AND RECOMMENDATION
) RE MOTION TO DISMISS BY

vs. ) CENTRAL POWER
)

Central Power Electric Cooperative, Inc., )
a North Dakota Electric Cooperative, )

) Case No. 4:09-cv-021
Defendant. )

______________________________________________________________________________

I. INTRODUCTION

A. Background

The Houles are enrolled members of the Turtle Mountain Band of Chippewa Indians, a

federally recognized Indian tribe.  Central Power Electrical Cooperative, Inc. (“Central Power”) is

a North Dakota electric generation and transmission cooperative that supplies wholesale power to

its member distribution cooperatives.  

The disputes in this case arise out of Central Power’s construction of a 69 kV high-voltage

transmission line across the Turtle Mountain Indian Reservation, including a tract of allotted land

owned by the United States in trust for the Houles.  For the most part, Central Power

constructed its 69 kV line within public road rights-of-way and took the position that it did not need

to acquire easements from the owners of the underlying land.  However, for some of the Indian

allotments, Central Power acquired easements covering a strip of land adjacent to the road rights-of-

way, even though the transmission towers were placed within the road rights-of-way.  It is not clear
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whether Central Power needed these easements or whether they were part of a political deal with

the tribal council to provide some compensation to the individual allottees. 

Central Power attempted to obtain the Houles’ consent to an easement for a 45' wide strip

of land adjacent to the right-of-way for the Bureau of Indian Affairs (“BIA”) Road No. 5 as it runs

from the north to south across the easterly edge of the Houles’ allotment.  When Central Power

could not reach an agreement with the Houles, it commenced construction anyway.  

The Houles then filed a pro se motion for injunctive relief with the tribal court, claiming that

Central Power was trespassing because it had not acquired an easement for its power line from the

Secretary of the Interior consented to by the Houles. The Houles contended that an easement was

needed, even for the portion of their allotment covered by the BIA’s road right-of-way.  Also, the

Houles disputed the width of the BIA’s right-of-way that Central Power claimed it was entitled to

use.    

Central Power filed a written response contesting the jurisdiction of the tribal court and

arguing that the case should be dismissed because the United States was a necessary party.  With

respect to the merits, Central Power argued it had the right to proceed with construction because it

had obtained an occupancy permit from the BIA, which it contended was  the only approval it

needed for the location of the transmission line within the BIA’s road right-of-way.

Following a hearing, the tribal court issued an order allowing construction of the

transmission line to continue, even though it concluded that the portion of the Houles’ allotment

where the transmission line poles would be located fell outside of what it determined was the width

of the BIA’s permanent road right-of-way.  The court then awarded the Houles compensation in the
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form of permanent damages.  As will be discussed later, the tribal court’s order amounted to a de

facto judgment of inverse condemnation and likely exceeded its jurisdiction.

After the tribal court issued its order, Central Power tendered checks for the amounts

awarded by the tribal court and later a third check for construction damages.  The Houles cashed the

checks, but dispute that it was in satisfaction of the tribal court’s order, which they contend was void

for lack of jurisdiction. Neither party appealed the tribal court’s order.

This is a thumbnail sketch of the principal events and disputes. A detailed recitation of the

record evidence and the disputed issues follows later.     

B. Procedural history

The Houles initiated this suit on April 24, 2009, initially as a putative class action, seeking

relief for themselves and others alleged to be similarly situated. Named as defendants were Central

Power and a number of its agents and contractors, including its attorneys in this action.  Central

Power answered the complaint and asserted a number of defenses, including those that are the

subject of its present motion to dismiss.   

The parties’ initial litigation efforts were focused on the class action issues.  After some

discovery on the class issues, the Houles filed a motion to add additional plaintiffs and class

representatives, which the court approved.  Later, however, the Houles withdrew their request to

proceed with a class action and voluntarily dismissed all of the defendants except for Central Power.

The additional plaintiffs were also permitted to withdraw their claims. 

The net result of this and other disputed motions over amendments to the complaint is that

the Houles are proceeding with a second amended complaint to which the only parties are the
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Houles and Central Power.  Nevertheless, lurking in the background are other Indian allottees with

claims similar to the Houles. 

In their second amended complaint, the Houles seek declaratory relief on two different

grounds.  First, they ask the court to declare the tribal court’s order null and void on the grounds that

the tribal court  acted in excess of its jurisdiction when it granted condemnation relief.  Second, they

ask the court to adjudge and declare that Central Power does not have the right to be on their

allotment with its 69 kV line because it failed to obtain an easement from the Secretary of the

Interior with their consent.   

In addition to the claims for declaratory relief, the Houles are asserting claims for trespass

and related property damage.  With respect to these claims, they seek an order requiring Central

Power to remove its 69 kV line from their allotment and pay compensation for the trespass that they

claim has occurred up to this point, along with compensation for property damage that allegedly

occurred during the trespass.  In the alternative, they seek permanent “takings” damages. 

Finally, the Houles are also asserting several claims of alleged violations of their civil rights.

Purportedly, these claims arise  out of actions taken by  Central Power and it agents in their dealings

with the Houles and the tribal court.

To date, the only discovery that has taken place has been with respect to the class action

issues, which are now moot.  There has been no discovery on the merits.  

C. Central Power’s motion to dismiss

Central Power has filed a two-part motion to dismiss.  The first part is based upon its

argument that the United States is an indispensable party under Fed. R. Civ. P. 19 and that this

requires dismissal because the United States is immune from suit. The second part is based upon the
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substantive defenses of res judicata, collateral estoppel, and accord and satisfaction, arising out of

the Houles’ earlier tribal court action and their having cashed the checks tendered  by Central Power.

The second part of Central Power’s motion is an attempt at a preemptive strike before there has been

discovery on the merits. 

Initially, Central Power represented that its motion could be decided based upon the

pleadings, attachments,  and other material from the public record.  It was not until its reply brief

that it acknowledged the necessity of considering other evidence  and asked that the motion be

treated as one for summary judgment.  

 The Houles oppose the motion to dismiss, arguing that the United States is not an

indispensable party and that Central Power’s substantive defenses are without merit because the

tribal court’s order is void.   Also, they dispute facts relied upon by Central Power. 

The issue of whether the United States is an indispensable party is ripe for consideration.

See Fed. R. Civ. P. 12(i).   Final consideration of Central Power’s substantive defenses, however,

should be deferred until later because they are of questionable merit and because there appears to

be facts in dispute.  Moreover, given the manner in which these defenses have been raised, this part

of Central Power’s motion is probably premature.  

II.  ANALYSIS

 The restraints on alienation imposed by the General Allotment Act and the federal law

governing the acquisition of rights-of-way on Indian trust lands are relevant to almost all of the

issues in this case.  Consequently, these points will be addressed first.  This will be followed by a

more detailed discussion of the record evidence interspersed with discussions of several legal issues

that need to be considered in ruling on the ultimate grounds of Central Power’s motion.  Finally, the
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specific grounds of Central Power’s motion will be addressed, turning first to the question of

whether the United States is an indispensable party under Rule 19 followed by a discussion of

Central Power’s substantive affirmative defenses.1  

A. Governing federal law

1. The General Allotment Act and restraints upon alienation

The property at issue in this case is an allotment of Indian land held in trust by the United

States for the Houles.  The United States is the fee owner, and the Houles are the beneficial owners.

E.g., Tooahnippah v. Hickel, 397 U.S. 598, 609 (1970).   Relevant to a number of issues in this case

are the restraints that Congress has placed on the Houles’ ability to convey or contract away their

beneficial interest.  

During the 1800's, Congress formulated policies for extinguishing tribal sovereignty, erasing

reservation boundaries, and forcing the assimilation of Indian peoples into the rest of society.  To

achieve that result, Congress passed laws allowing large amounts of Indian land to be divided up

into small allotments for distribution to individual tribal members, including the General Allotment

Act in 1887.  The plan was that the allotments would initially be held in trust by the United States,

but, after a period of time, full title would be conveyed to the allottees and the trust relationship
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terminated.  See, e.g., County o f Yakima v. Confederated Tribes and Bands of Yakima Nation, 502

U.S. 251, 253-254 (1992) (“County of Yakima”); see generally Cohen’s Handbook of Federal Indian

Law §16.03 (Nell J. Newton et al. eds., 2005 ed.) (“Cohen’s”).

Because of poor experience with early allotment efforts, including many instances of

allottees losing their land through unwise and sometimes fraudulent transactions, Congress included

as part of the General Allotment Act restraints upon the alienation that were designed to prohibit

individual allottees from conveying away their interests without the consent of the Secretary of the

Interior.  The restraints are contained in 25 U.S.C. § 348 and render “absolutely null and void” any

conveyance of an allottee’s beneficial interest as well as “any contract made touching the same.”

See County of Yakima, 254 U.S. at 254; Tooahnippah v. Hickel, 397 U.S. at 609; Black Hills

Institute of Geological Research v. South Dakota Sch. of Mines and Tech.,12 F.3d 737, 744 (8th Cir.

1993) (“Black Hills Institute”); Cohen’s at § 16.03[3][b].

The importance that Congress placed on the protection of the property interests of the

individual allottees is further illustrated by the fact that Congress made it a crime to, among other

things, “induce any Indian to execute any contract, deed, mortgage, or other instrument purporting

to convey any land, deed, mortgage, or other instrument purporting to convey any land or any

interest therein held by the United States in trust for such Indian.”  25 U.S.C. § 202; see Cohen’s at

§ 16.03[3][b].  

Much later, Congress halted the allotment process when it reversed course in terms of its

policy of assimilation and returned to the policy of promoting Indian self-determination and self-

governance.  However, the allotments that had already been created were not extinguished, and  the

plan to convey full title to the allottees for the most part was put on hold.  Further, and most
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significantly here, Congress left in place the anti-alienation provisions of 25 U.S.C. § 348, which

today remain in full force, even though the rationale for their existence may have long ago ended

with the change in policy of promoting Indian self-determination.  See, e.g.,  County of Yakima, 502

U.S. at 255; Black Hills Institute, 12 F.3 at 744 (declaring void the sale of a fossil by an Indian

landowner that had not been approved by the Secretary and rejecting arguments that § 348 should

not be strictly applied because of the more recent policies of Indian self-determination); see

generally Cohen’s §§ 16.03[3]-[4].2

Essentially, the only exceptions to the anti-alienation provisions of 25 U.S.C. § 348, which

are absolute on their face, are the specific conveyances and contracts that Congress has authorized

in other federal statutes.  For the most part, these statutes require that the conveyances or contracts

be made either by the Secretary of the Interior or with the Secretary’s consent. See, e.g., Black Hills

Institute,12 F.3d at 741; see generally Cohen’s at §§ 16.03[3]-[4].  This includes grants of rights-of-

way pursuant to 25 U.S.C. §§ 323-328, which is the next topic. 

2. Federal law governing the acquisition of easements for rights-of-way on
Indian trust lands

The primary law governing the acquisition of rights-of-way across Indian trust lands is the

Act of February 5, 1948, codified at 25 U.S.C. §§ 323-328 [the “1948 Act”], and the Secretary of

the Interior’s regulations at 25 C.F.R. Part 169.  The 1948 Act unified the procedures for acquiring
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rights-of-way on Indian trust lands and made them applicable to rights-of-way for all purposes.  See

Nebraska Pub. Power Dist. v. 100.95 Acres of Land in County of Thurston, Hiram Grant, 719 F.2d

956, 958-959 (8th Cir. 1983); Cohen’s at § 15.09[4].3 

The 1948 Act and the Secretary’s regulations distinguish between lands held in trust for

Indian tribes and lands held in trust for individual Indian persons.  The primary difference between

the two is that grants of rights-of-way across tribal trust property must be agreed to by the tribe,

while grants across land held in trust for individual allottees must be agreed to by the individual

allottees, except in circumstances not relevant here.  25 U.S.C. § 324; 25 C.F.R. § 169.3(a)-(b).

Notably, there are no provisions empowering Indian tribes to give the required consent on behalf

of the individual allottees when the rights-of-way cross property held in trust for individual Indian

persons.  This point is of some significance later. 

Under the 1948 Act and the implementing regulations, the following are required for the

acquisition of rights-of-way across allotments held in trust for individual Indian persons: 

C The entity seeking the right-of-way must file an application with the Secretary of the

Interior.  Among other things, the application must include: (1) a reference to the

statute or statutes pursuant to which the right-of-way is sought; (2) a description of

the specific use for the right-of-way; and (3) a statement of the width and length of

the desired right-of-way.  In addition, the application must be accompanied by a
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survey and maps showing the location of the right-of-way as it crosses the allotted

property.  25 C.F.R. §§ 169.5-169.11.  

C The grant of the easement must come from the Secretary of the Interior and not the

individual allottee.  25 U.S.C. § 323 . The right-of-way grant must be in writing

using a form approved by the Secretary, who also is required to file a duplicate

original with the appropriate land office for the affected property. 25 C.F.R. §

169.15.

C The individual Indian allottee must consent in writing before the Secretary can grant

the right-of-way easement, except in limited circumstances not applicable here.  25

C.F.R. § 169.3(b)-(c).  Notably, the consent requirement is an express provision of

25 U.S.C. § 324, and not simply a regulatory requirement that might be subject to

waiver by the Secretary. 

C The Secretary is statutorily responsible for ensuring that the allottee receives “just”

compensation for grant of right-of-way. 25 U.S.C. § 325.  Under the Secretary’s

regulations, unless waived by the allottee and approved by the Secretary, the entity

acquiring the right-of-way must pay at least the fair market value of the right-of-way

obtained and severance damages to the remaining estate.  25 C.F.R. § 169.12.  Also,

the acquiring entity is responsible for any damage to the allotted property that is

incident to the survey, construction, or maintenance of the right-of-way.  25 C.F.R.

§ 169.13.  

C The entity seeking to acquire the right-of-way must deposit with its application for

the right-of-way the amount to be paid as consideration for the easement and
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estimated amounts for any construction damages.  The Secretary, in turn, is required

to put the money received in a “special deposit account” for distribution to the

individual allottees.  25 C.F.R. § 169.14.

C The easement must be obtained prior to the commencement of construction. 25

C.F.R. § 169.15.

C Similar procedures govern the grant of temporary access for any surveys that may

be required for the right-of-way application.   25 C.F.R. §§ 169.3(b) & 169.4.

3. Acquisition of rights-of-way by condemnation

Federal law provides for the option of condemnation of an individual allottee’s interest under

25 U.S.C. § 357 if the condemning authority is unable to obtain a voluntary easement.  E.g.,

Nebraska Pub. Power Dist. 719  F.2d at 958-961.  There are several points about the condemnation

option which the United States Supreme Court has ruled on that are relevant here.

First, the Supreme Court has concluded that the United States is an indispensable party to

an action for the condemnation of a right-of-way over an individual Indian allotment given that it

is the fee owner and trustee for the allottee’s beneficial interest.  State of Minnesota v. United States,

305 U.S. 382, 386-388 (1939) (“State of Minnesota”).  Second, since the United States is an

indispensable party, the action must be brought in federal court because the United States has not

consented in 25 U.S.C. § 357 to be sued in any other forum.  Id. at 387-389.  Third, the acquisition

of  a right-of-way by condemnation under § 357 can only be accomplished by a formal

condemnation initiated by the condemning authority and not by a landowner’s action to recover

compensation, which is typically referred to as an “inverse condemnation.” United States v. Clarke,

445 U.S. 253 (1980) (“Clarke”).  
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The significance of the Supreme Court’s holdings in State of Minnesota and Clarke for this

case are twofold.  First, because inverse condemnation relief is not available, the Houles cannot seek

permanent “takings” damages and allow the power line to remain in place.  Rather, their claims are

limited to seeking declaratory relief adjudging that Central Power does not have the right to occupy

their allotment with its 69 kV line and for trespass, including the request that the line be ordered

removed.  See Clarke, supra;  cf. Etalook v. Exxon Pipeline Co., 831 F.2d 1440, 1443-1444 (9th Cir.

1987) (discussing the difference between a formal condemnation and inverse condemnation in the

context of the time when “takings” damages are calculated in relation to damages for past occupancy

based upon trespass). Consequently, the only way that “takings” relief could be awarded in this

action would be if Central Power sought leave to assert a counterclaim for condemnation pursuant

to 25 U.S.C. § 357 and named the United States as an additional party defendant to the counterclaim.

See Hammond v. County of Madera, 974 F.2d 1342 (table), 1992 WL 214535, (9th Cir. 1992)

(unpublished opinion) (county counterclaimed for condemnation pursuant to 25 U.S.C. § 357

naming the United States as party defendant to the counterclaim).4  

The other point of significance of State of Minnesota and Clarke is that the tribal court

clearly lacked jurisdiction in this case to award condemnation relief.  E.g.,  Fredericks v. Mandel,

650 F.2d 144 (8th Cir. 1981) (holding that tribal court had no jurisdiction to grant right-of-way over

Indian trust land and affirming the district court’s injunction of the tribal court’s unenforceable

order); PacificCorp v. Real Bird, No. CV-07-14, 2008 WL 5100945, *6 (D. Mont. Dec. 3, 2008)

(holding that 25 U.S.C. § 357 contains no permission for litigation of condemnations of allotments
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in tribal court and enjoining a tribal court trespass proceeding that raised the same issues as a

pending federal court condemnation); Cheyenne River Sioux Tribe v. Aberdeen Area Director,

B.I.A., IBIA 92-218-A, 24 IBIA 55, 60-63, 1993 WL 216077 (June 15, 1993).  The tribal court’s

order will be revisited and discussed in more detail later.

B. The record evidence and predicate  issues

1. Central Power’s transmission project

Central Power constructed the 69 kV line at issue as part of its “Northern Tier Project.”

According to Central Power, the twin purposes for the project were to provide an updated, more

stable electrical infrastructure for the Turtle Mountain Indian Reservation and surrounding area and

to accommodate future load growth.  (Doc. No. 94-5).  

The 69 kV line that Central Power constructed is a “single-pole” transmission line, i.e., its

three conductors are supported by periodically-spaced single poles and not the lattice type of

structures used for larger transmission lines.  The record reflects that at least some of the poles are

supported by guy wires and anchors.  Where the guy wires and anchors are placed relative to the

center line of the 69 kV line as it crosses the Houle allotment, and how far they extend out from the

center line, are not clear from the record, but may be of some significance. 

A 69 kV line is generally considered to be a high-voltage “transmission” line, albeit on the

smaller side, and not a “distribution” line or “service” line, which are lower-voltage lines more

directly involved in the supply of power to individual consumers. See, e.g., Public Service

Commission of Wisconsin, Electric Transmission Lines, Electricity: From Power Plants to

Consumers (March 2009);5  North Dakota State University & North Dakota Power Use Council,
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Electric Farm Power 78 North Dakota Power Lines (Winter 1978);6 cf. N.D.C.C. § 49-21.1-01.1.

This distinction may be of some significance for reasons to be discussed later. 

2. The Houles’ interests in all or part of Allotment No. 304-5100-B  

 There is no dispute over the fact that the Houles are the beneficial owners of a tract of

allotted land in the NE¼ of Section 21, T162N, R70W, that is crossed by Central Power’s 69 kV

line.  Both parties reference a trust deed by which the Houles obtained at least a portion of their

allotted property.  The deed is dated November 1, 2002, and is from the DeMontignys, the Houles’

predecessors-in-interest.  The deed references Allotment No. 304-5100-B and conveys a beneficial

interest in the following described property: 

All that parcel of land lying South of State Highway #5, which lies within the
E½E½NE¼SE¼NE¼, E½E½E½NE¼NE¼, Section 21, Township 162N., Range
70W., Fifth Principal Meridian, Rolette County, North Dakota, containing 6.90 acres
more or less.  [mineral reservation omitted]

(Doc. No. 59-6).7 

As part of its motion to dismiss, Central Power argues that the Houles have the burden of

proving that Central Power is trespassing and that they have not met that burden.  Central Power’s

argument, however, is misplaced.  Once the Houles have made a prima facie case of ownership of

the land in question and that Central Power has entered it, neither of which are disputed here, the
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burden of persuasion and production shifts to Central Power to demonstrate that it has acquired an

interest in the Houles’ allotment sufficient to allow its 69 kV line to remain on the property.  See

Wilson v. Omaha, 442 U.S. 653, 664-669 (1978); 25 U.S.C. § 194; see generally 75 Am. Jur. 2d

Trespass § 188 (database updated Nov. 2010).

3. The BIA road easement

When the Houles obtained their allotment interest, it was already burdened by one and

possibly two pre-existing easements granted to the BIA for road purposes and upon which the BIA

constructed BIA Road No. 5.  What may be in dispute, however, is the width of the BIA’s effective

permanent right-of-way. 

A copy of the relevant document is set forth at Doc. No. 81-2.  It is not immediately clear

whether the document at Doc. No. 81-2 evidences one or two separate conveyances, particularly

since the contents of Doc. No. 81-2 were used again by Central Power as deposition exhibits but

were presented at that time as two separate documents.  (Doc. Nos. 104-1 & 104-2).   

The first page of Doc. No. 81-2 purports to be a grant of an easement by Lloyd Demontigny

(the predecessor-in-interest to the Houles) on September 3, 1975, to the BIA for a road right-of-way

over the 6.90 acre tract that is described above.  The conveyance states that the grant of the easement

is for the east 75' of the above described tract, but then goes on to provide the following:  

The Bureau of Indian Affairs Road Department will take the 75 feet for the Road
right-of-way.  The B.I.A. road dept. will brush out 75 feet for the road right-of-way
and agrees to put the fence on 50 feet.

(Doc No. 81-2) (italics added).  

The intended meaning of the italicized language is not immediately obvious.  One possible

construction is that the BIA agreed, at least implicitly, not to construct any permanent improvements
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outside the 50' fenced area and that the allottee would have use of the remaining 25', except to the

extent necessary for the initial construction of the road.  Another possibility is that the BIA agreed

initially to put the fence at 50', but that it was not restricted in its use of the remaining 25' and that

the fence could be moved to accommodate future expansion.  There may be other possible

interpretations as well.

The remaining pages of Doc. No. 81-2  purport to be a grant of a road easement by the BIA

to itself over the same 75' wide strip of land bearing the date of September 9, 1978.   Notably, there

is no mention in this portion of the document regarding the placement of a fence at 50'.

It is not entirely what the relationship is between the two parts of the document that has been

filed as Doc. No. 81-2.  However, given the federal law that governs the granting of rights-of-way

across Indian trust property as outlined earlier, the most likely possibility is that all of the pages were

intended to be one transaction, with the first page representing the allottee’s consent to the grant of

the right-of-way to the BIA and the remaining pages completing the conveyance of the easement,

but limited by the terms of the allottee’s consent.  This construction is supported by (1) the fact that

the latter pages reference the federal law and regulations that require the allottee’s written consent

to the easement, (2)  the fact that the allottee has signed the first page bearing the earlier date, but

not any of the latter pages, and (3) the fact that all of the pages are stamped with the same recording

number, i.e., 304-2249.

As will be discussed later, the tribal court determined that the BIA acquired only a 50' wide

permanent easement because of the language relating to the fence.  And, while Central Power argues

that preclusive effect should be given to the tribal court’s order, it is not clear whether it agrees with

that part of it. 
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4. Central Power’s occupancy permit and whether it needed to acquire  its
own power line easement

a. Introduction

Approximately a year prior to Central Power’s first attempt to enter the Houles’ allotment

to construct the 69 kV line, the BIA issued Central Power a “Permit to Occupy Right-of-Way” that

allowed Central Power to locate its 69 kV line within specified BIA road rights-of-way, including

BIA Road No. 5 as it crosses the Houles’ allotment.  (Doc. No. 81-4).  Central Power took the

position before the tribal court, and makes the same argument here, that the occupancy permit from

the BIA was all that it needed to be able to lawfully occupy the Houles’ allotment.

In making this argument, Central Power does not argue that the occupancy permit is a grant

of right-of-way in accordance with the federal requirements outlined earlier, nor can it make that

argument given the lack of consent by the Houles.  Rather, Central Power contends that utilities are

allowed to use public road rights-of-way for power lines as a matter of custom and usage, i.e., it is

a permissible incidental use.  In addition, Central Power claims that the occupancy permit is a partial

assignment of the BIA’s easement rights. 

The Houles disagree.  They argue the only thing that the BIA acquired was an easement for

a road, which they contend is not sufficient under federal law to allow Central Power to burden their

allotment with a high-voltage transmission line, particularly one unrelated to the operation of the

road.   According to the Houles, Central Power needed to obtain its own easement from the

Secretary of the Interior, which, in turn, required their written consent.  As for the occupancy permit,

they claim it only gave Central Power the right to occupy the BIA’s road right-of-way free of any

claim by the BIA that the power line was interfering with its easement rights.  
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For reasons that will become evident later, the issues of (1) whether Central Power could

piggyback on the BIA’s easement without obtaining its own and  (2) whether the occupancy permit

gave Central Power the right to occupy the Houles’ allotment free of any claim of the Houles are

material to arguments that Central Power makes for why the United States is an indispensable party.

Also, the issues are relevant to whether Central Power would be entitled to a complete dismissal

based on its substantive defenses of res judicata, collateral estoppel, and accord and satisfaction

because of the uncertainties with respect to the scope of the tribal court’s order upon which the

defenses are based.

Consequently, the issue of whether Central Power could  piggyback on the BIA’s easement

and occupy the Houles’ allotment without obtaining a separate easement will be discussed next.  The

consequences of that determination for Central Power’s Rule 19 arguments based upon the

occupancy permit will be covered later.

b. The law in other jurisdictions regarding the use of public road
rights-of-way for electric transmission lines

Before turning to the federal law that likely governs here, it is helpful for context to consider

how courts in other jurisdictions have addressed the issue of whether utilities can locate electric

power lines on public road rights-of-way without having to obtain separate easements from the

owners of the underlying fee interests. One of the more recent cases on the subject, which also

canvasses the law in other jurisdictions, is the Iowa Supreme Court’s decision in  Keokuk Junction

Ry. Co. v. IES Industries, Inc., 618 N.W.2d 352 (Iowa 2000).  

 In that case, the Iowa Supreme Court observed that courts in other jurisdictions have

adopted, for the most part, one of the following five positions: 
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1. the utility poles can be placed in the highway easement without obtaining the

landowner’s permission;

2. the utility poles can be placed in the highway easement without obtaining the

landowner’s permission, but only if the utility poles supply power directly for a

travel purpose, such as highway lighting; 

3. the utility poles can be placed in the highway easement without obtaining the

landowner’s permission, but only in urban areas;

4. the utility poles can be placed in the highway easement without obtaining the

landowner’s permission, but only in urban areas and then only if the utility poles

supply power directly for a travel purpose; or

5. the utility poles can be placed in the highway easement, but only if separate

permission is obtained from the landowners.  

Id. at 356-362.  After considering the merits of the various positions, the Iowa Supreme Court

concluded that the last position, which, essentially, requires a separate easement, was the most well-

reasoned and consistent with common-law property rights in Iowa.  Id. at 362.

One factor that the Iowa Supreme Court did not mention in its categorization of the cases

was the size of the power line, possibly because the line in that case was most likely a lower-voltage

distribution or service line.  The size of the line, however, may be another relevant factor.  Several

of the cases that have allowed utilities to locate power lines in public rights-of-way without

obtaining separate easements have expressly noted that the lines in question were lower voltage

distribution or service lines, suggesting the result could have been different for high-voltage

transmission lines that arguably impose greater burdens on the underlying fee interests.  See, e.g.,
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United States v. Oklahoma Gas & Elec. Co., 318 U.S. 206, 211 (1943) (“Oklahoma Gas &

Electric”); Crawford v. Alabama Power Co., 128 So. 454 (1930).8 

c. The Supreme Court’s decision in Oklahoma Gas & Electric

Also, before turning to the law that likely applies in this case, it is necessary to consider the

Supreme Court’s 1943 decision in Oklahoma Gas & Electric, supra. This is because a superficial

consideration of that case might lead to the erroneous conclusion that the Supreme Court has already

resolved the question of whether Central Power could piggyback on the BIA’s road easement

without obtaining its own.  There are other points about the decision that are relevant as well. 

In Oklahoma Gas & Electric, the United States sued a rural electric cooperative that had

erected a rural service line within the boundaries of a highway constructed by the State of Oklahoma

that traversed Indian allotments located outside an established Indian reservation.  The Secretary of

Interior had given its permission earlier for construction of the road pursuant to the Act of March

3, 1901(codified at 25 U.S.C. § 311). The United States contended that the rural electric cooperative

needed the permission of the Secretary to locate its service line within the road and that the

permission of the State of Oklahoma was not enough.

In resolving the dispute, the Court stated the primary issue was the extent of the interest that

had been given to the State of Oklahoma for the construction of the road pursuant to the Act of

March 3, 1901, and whether the State’s permission for the power line was all that the cooperative

needed for construction of the line.  Oklahoma Gas & Electric, 318 U.S. at 207.  In addressing the
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issue, the Court observed that neither the Act of March 3, 1901, nor the Secretary’s regulations that

were in place at the time provided an answer.  The Court also concluded that no other federal

statutes applied and that there was no federal common law on the subject.  Id. at 209-210.

Consequently, the Court decided it should look to state law.  And, when it did so, it concluded that

separate permission from the Secretary was not required because Oklahoma law permitted utilities

to place electric power lines within public road rights-of-way without having to obtain the

permission of the underlying landowner.  Id. 

When the merits of Oklahoma Gas & Electric are considered, and not just the outcome, it

is clear the case was decided on very narrow grounds and is readily distinguishable from the

situation here.  In particular, the BIA in this case did not acquire its road easement pursuant to the

Act of March, 3, 1901, which is limited to the giving of permission for the construction of state and

local roads.  Rather, as the BIA’s easement states, it was acquired pursuant to the 1948 Act and the

Secretary’s regulations at 25 C.F.R. Part 169, which were not in existence when the Supreme Court

decided Oklahoma Gas & Electric and which provide for a different outcome.  Further, if state law

must be applied, it would be North Dakota’s law and not Oklahoma’s, which also would result in

a different outcome.  Finally, the Court expressly noted in Oklahoma Gas & Electric that the power

line in that case was a “rural service line” and not a “transmission line” that might endanger travel

or offer “abutting owners with no compensating advantage.” Id. at 211.

d. Federal regulations required that Central Power obtain a
separate easement

The question of whether Central Power could piggyback on the BIA’s road easement or

needed to obtain a separate one is a matter of federal law.  See, e.g., Wilson v. Omaha Indian Tribe,

442 U.S. at 669-671; United States v. Utah Power & Light Co., 243 U.S. 389, 403-405 (1917)
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(“Utah Power & Light”).  And to resolve the question, the court must start with the 1948 Act and

its implementing regulations, since this is what governs the acquisition of rights-of-way across

allotted trust lands, including the BIA’s road easement here.  As noted earlier, the BIA’s easement

expressly states it was acquired pursuant to the 1948 Act and the Secretary’s regulations at 25 C.F.R.

Part 169.  (Doc. No. 81-2, p.2).  

The 1948 Act appears to be silent on the issue of whether Central Power could piggyback

on the BIA’s road easement.  The Secretary’s regulations at 25 C.F.R. Part 169, however, are

another matter.  When the Secretary’s regulations are considered in their totality, they do not support

Central Power’s argument that it had the right to use the BIA’s road easement without obtaining its

own.  The reasons why start with the regulations that limit the grants of right-of-way to specified

uses. 

25 C.F.R. § 169.5 requires that the application for acquisition of the right-of-way identify

the “specific use” for the right-of-way.  The section then goes on to require that the applicant must

agree to the following:

(d) To restore the lands as nearly as may be possible to their original condition upon
the completion of construction to the extent compatible with the purpose for which
the right-of-way was granted.  
(e)  To clear and keep clear the lands within the right-of-way to the extent compatible
with the purpose of the right-of-way. . . .
. . . . 
(k) That the applicant will not interfere with the use of the lands by or under the
authority of the landowners for any purpose not inconsistent with the primary
purpose for which the right-of-way was granted.”  

Id. (emphasis added).  Similarly, 25 C.F.R. § 169.20 provides that the right-of-way can be

terminated  if it is not used “for a consecutive 2-year period for the purpose for which it was

granted[.]”  (emphasis added).  Finally, the Secretary’s regulations at Part 169 impose special
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conditions for certain uses, including those that apply to power lines, and specifically power lines

66 kV and above.  25 C.F.R. § 169.27. 

The reasons for limiting the grants of rights-of-way to specific uses identified at the time of

issuance are obvious:  The limitation ensures that the Secretary can make a proper determination

regarding the amount of compensation that must be paid and, thereafter, that the right-of-way is not

used for a purpose which was not considered in the determination of proper compensation.9  The

limitation allows the allottees to continue to  use the burdened property for non-conflicting purposes

free of any argument later about the scope of the easement.  Finally, the limitation allows the

Secretary to impose any additional conditions that may be required, including those that apply to

power lines, and specifically power lines 66 kV and above.  

In this case, consistent with Secretary’s regulations, the easement that the BIA granted to

itself for BIA Road No. 5 across the Houles’ allotment identifies the purpose for which it was

granted.  In relevant part, its states:

an easement for right-of-way for the following purpose(s) namely:  The construction
and maintenance of a road . . . .

(Doc. No. 81-2).  There is no mention of being able to use the right-of-way for a high-voltage

transmission line.10 

As noted earlier, one of Central Power’s arguments for why it did not need its own easement

is that the occupancy permit amounted to a partial assignment of the BIA’s already existing rights
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to occupy the Houles’ allotment.  But, even if the occupancy permit was a document assigning rights

(which is doubtful for the reasons discussed later in connection with Rule 19 issues), the BIA cannot

assign rights greater than it obtained.  And here, the BIA’s easement is limited to the “construction

and maintenance of a road”  not only by its express terms, but also when considered in the backdrop

of the regulations that authorized it.  It does not purport to authorize  a high-voltage transmission

line that has nothing to do with operation of road.  

Central Power’s other argument for why it did not need its own easement is that the

placement of power lines on public road rights-of-way is a permissible incidental use.  While that

may be the law in some states - at least for lower voltage distribution or service lines, the federal

regulations just discussed do not support that practice, given that they limit the right-of-way granted

to the uses specified at the time of issuance.  That particularly appears to be the case for high-voltage

transmission lines that bear no relationship to the operation of the road.

In other words, without expressly so stating, the Secretary’s regulations effectively have

adopted  the view followed in a number of states, including Iowa as noted earlier, and North Dakota

as will be discussed next, that uses not reasonably related to those for which the right-of-way is

granted constitute additional servitudes that require a separate easement.  Cf. Utah Power & Light,

243 U.S. at 406-408 (holding that the federal laws allowing for the location of ditches, canals, and

reservoirs for irrigation purposes on public lands did not encompass power lines); United States v.

Gates of the Mountains Lakeshore Homes, Inc., 732 F.2d 1411 (9th Cir. 1984) (holding that a right-

of-way grant by the United States to a Montana county did not allow for installation of an

underground power line without obtaining the separate approval of the United States; permission

from the county was insufficient); Penasco Valley Tel. Coop., Inc., IBLA 80-529, 55 IBLA 360,
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Road No. 5 was a highway that was constructed with federal funds and that this regulation supported its argument for why no
easement from the Secretary of the Interior consented to by the Houles was required.  (Doc No. 94-4).  Central Power’s arguments,
however, lacked merit. First, it is doubtful that this regulation directly governs since it applies to the activities of the Federal Highway
Administration, which is part of the Department of Transportation.  Second, Central Power misconstrued the regulation.  In fact, when
properly construed, 23 C.F.R. § 654.205 supports the conclusion that a high-voltage transmission line is not a permitted incidental
use of a right-of-way that is limited to road or highway purposes.  The reasons why that is the case and why Central misconstrued
the regulation require some explanation.  

In its tribal court brief, Cental Power cited to language in § 645.205(b), which states that “by tradition and practice highway
and utility facilities frequently  coexist within common right-of-way or along the same transportation corridors” as well as to language
in subparagraph (a) stating that it is in the public interest that utility facilities be accommodated by Federal-aid or direct Federal
highway projects.  However, contrary to Central Power’s argument to the tribal court, these provisions do not authorize use of federal
highway rights-of-way  free of any necessity of having to obtain an easement from the underlying fee owners when the law otherwise
requires it.  Rather, when considered in the context of the full text of the regulation, they merely discuss the desirability of
accommodating utilities’ use of highway rights-of-way from a design and operational standpoint and the truism that utilities often
make use of them.  In fact, later in subparagraph (c), the regulation goes on to state that nothing in the regulations is to be “construed
to alter the basic legal authority of utilities to install their facilities on public highways pursuant to law . . . .”  

Finally, Central Power also cited to subparagraph (d) of 23 C.F.R. § 654.205, which reads as follows:
(d)  When utilities cross or otherwise occupy the right-of-way of a direct Federal or Federal-aid highway project
on Federal lands, and when the right-of-way grant is for highway purposes only, the utility must also obtain and
comply with the terms of a right-of-way or other occupancy permit for the Federal agency having jurisdiction
over the underlying land.

Central Power argued to the tribal court that it complied with subparagraph (d) when it obtained its occupancy permit.  However,
aside from the fact that § 654.205 does not directly govern here, Central Power confused the role of the BIA in its capacity as the
grantee of an easement and the United States acting through the Secretary of the Interior as the fee owner and trustee of the Houles’
allotment.  Applying the language of subparagraph (d) to the circumstances of this case by analogy, the utility would be Central
Power and the owner of the highway project would be the BIA acting in its capacity as the grantee of a road easement.  And, when
subparagraph (d) makes reference to the situation of the highway project being located on Federal lands, the land that is involved
here is not federal land owned solely by the United States, but rather is a trust allotment in which the United States has a limited
interest. And, when subparagraph (d) states that the utilities must obtain the additional permission of the federal agency having
jurisdiction of the underlying land when the project right-of-way is limited to highway purposes, the additional permission that would
be required here by law is a right-of-way easement granted by Secretary pursuant to the provisions the 1948 Act and the Secretary’s
regulations at 25 C.F.R. Part 169, with the written consent of the Houles.  

In short, 23 C.F.R. § 654.205(d), while not directly applicable here, further supports the conclusion that, when a road right-
of-way is limited to road purposes, additional permission must be obtained from the underlying landowners for an electric
transmission line.  In other words, the Federal Highway Administration would not consider a high-voltage transmission line to be
a permissible incidental use of one of its highway rights-of-way unless governing law specifically provided otherwise.    
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363, 1981 WL 28755 (June 26, 1981) (concluding that (1) regulations promulgated by the

Department of Interior and administered by the Bureau of Land Management controlled the issue

of whether a rural telephone cooperative could utilize rights-of-way granted to the State of New

Mexico and one of its counties for road purposes, and (2) the regulations required that the

cooperative obtain a separate easement, since the easements granted to the state and county were

limited to road purposes).11 
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Since the Secretary’s regulations appear to provide the answer as to whether Central Power

could piggyback on the BIA’s road easement without obtaining its own, there is no need to go any

further. See Oklahoma Gas & Electric, 318 U.S. at 209-210 (stating that the Court would have

looked to the Secretary’s regulations in that case before turning to either federal common law or

Oklahoma law if the regulations had decided the issue).  However even if the Secretary’s regulations

were viewed as being silent on the issue of whether a high-voltage transmission line was a permitted

incidental use of a public road right-of-way, the end result does not change if the next steps in the

required analysis are taken.  

e. North Dakota law would also require a separate easement

When an area governed by federal law is silent on a particular issue, the first question is

whether the court should fashion a uniform national rule or whether it should look to state law to

provide the federal rule of decision. Wilson v. Omaha Indian Tribe, 442 U.S. at 671-672 & n.2.

Here, there does not appear to be any necessity for this court to fashion a national uniform rule for

the reasons that the Supreme Court concluded one was not necessary in Wilson v. Omaha Indian

Tribe.   Id. at 671-678.  In addition, federal policy would not be frustrated by requiring Central

Power to apply the state law that likely applies to the fee land that is traversed by other parts of its

69 kV line.  Also, the fact that Congress decided in 25 U.S.C. § 357 to apply state law and

procedures for any condemnation that might be required further diminishes the need for a national

uniform rule.  

Thus, in this instance, it appears the court would have to look to state law for the rule of

decision.  And, if the court was to do so, the answer is clear:   The North Dakota Supreme Court has

consistently held that power lines, telephone and telegraph lines, and railroad spurs constitute
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12   In the 1902 case of  Donovan v. Allert, the North Dakota Supreme Court stated the following with respect to whether
the permission of the landowner was required for the location of a telephone line in the right-of-way for a city street:

We are not convinced by the argument advanced that the rights of the public and of abutting owners
should be subjected to the occupancy of the streets for all public purposes under the new appliances of modern
invention, which greatly facilitate communication between citizens of the same city or citizens of different cities.
If the persons utilizing these new appliances were the only ones whose rights and interests were to be considered,
there could be but one answer to the demand for a liberal construction of the terms of the grant for public use.
But on the one hand are the interests of those asking for the unrestricted use of the streets for
intercommunication, and the unlimited use of the streets for all such purposes without compensation. On the
other hand is the demand of the abutting property owner that his property be not sacrificed to such uses without
compensation. His demand is safeguarded by the constitution expressly providing that his property shall not be
taken or damaged without his consent and without compensation. We think the plaintiff's rights are within the
provisions of the constitution. We are aware that plaintiff's damages cannot be large in the present case. But if
2 poles may be erected on this street in front of his residence, why not 20? We cannot sanction the violation of
a constitutional provision because the damages may seem insignificant. The constitutional protection is not to
be meted out in cases where pecuniary damages are large, and denied if they are small. 

91 N.W. at 446-447. 

13  This case was cited to the court in another action and a copy can be obtained through the court’s electronic filing system
at  Doc. No. 29-17 in Case No. 1:09-cv-00078.
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additional servitudes requiring separate easements when located within public rights-of-way.  Otter

Tail Power Co. v. Baker, 8 N.W.2d 610 (N.D. 1943) (power line); Otter Tail Power Co. v. Von

Bank, 8 N.W.2d 599 (N.D. 1942) (power line); Gram Const. Co. v. Minneapolis, St. P. & S.S.M.

Ry. Co., 161 N.W. 732 (N.D. 1916) (railway spur); Cosgriff v. Tri-State Tel. & Tel. Co., 107 N.W.

525 (1906) (telephone and telegraph lines); Donovan v. Allert, 91 N.W. 441 (N.D. 1902) (telephone

line);12 see Fisher v. Midcontinent Communications Investor, LLC. No., 06-09C-31 (N.D. Dist. Ct.,

S.W. Jud. Dist., February 10, 2010) (unpublished memorandum opinion);13 cf. City of Fargo v.

Fahrlander, 199 N.W.2d 30, 34 (N.D. 1972) (“This Court has previously held that usage of a street

which constitutes a new servitude inconsistent with the use of a street for travel requires just

compensation to the fee owners.”). 

5. The 45' wide right-of-way that Central Power obtained from other
allottees and attempted to obtain from the Houles

The record contains a copy of a power line easement that Central Power obtained from the

BIA for its 69 kV line across a number of Indian allotments, exclusive of the Houles’ allotment.
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(Doc. No. 83-2).  The easement recites that it was granted pursuant to 25 U.S.C. §§ 323-328 and 25

C.F.R. Part 169, i.e., the 1948 Act and the implementing regulations.  Consistent with Central

Power’s contention that it can piggyback on public road rights-of-way, the easement is limited to

a 45' wide strip of land that is adjacent to the several public road rights-of-way where the

transmission line poles are actually located.  The easement recites that the purposes for the right-of-

way are  (1) to provide ingress and egress to the adjoining road rights-of-way for power line

construction, and (2) to provide the right to cut down trees and shrubbery, or control their growth,

that might threaten the transmission line. The duration of the easement is 50 years.  

Apparently, Cental Power attempted to obtain a similar easement from the Houles, but was

not able to do so.  The record contains a copy of a drawing that was prepared by the engineers for

Central Power showing the location for such an easement.  (Doc. No. 92-1).  The drawing shows the

proposed easement as being a 45' wide strip adjacent to what is depicted as the 75' wide right-of-way

for BIA Road No. 5.  The drawing also shows that the transmission line poles would be located 70'

west of the section line that is the easterly boundary of the Houles’ allotment, which is 5' inside the

westerly perimeter of what is depicted as the BIA’s 75' wide road right-of-way.   The record

suggests  that this is where Central Power later erected the transmission line poles after the tribal

court allowed it to occupy the Houle allotment and construct the line.

In addition to the question of whether Central Power can piggyback on the BIA’s right-of-

way, another issue in this case is whether Central Power’s line burdens the Houles’ allotment outside

of what Central Power contends is the 75' wide BIA road right-of-way, including all or part of the

45' wide strip that Central Power unsuccessfully attempted to acquire from the Houles.  The Houles

claim that it does.  It not clear what Central Power’s position is now, but it represented to the tribal
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court that the occupancy permit it received from the BIA to use its road right-of-way was all that it

needed to be able to lawfully occupy the Houle allotment.  

Consequently, even if this court was to conclude that Central Power could piggyback on the

BIA’s road right-of-way and did not need an easement for that portion of the Houles’ allotment, and

even if the BIA’s permanent right-of-way is 75' wide and not the 50' as determined by the tribal

court, there is still a dispute as to whether Central Power is trespassing upon that part of Houles’

allotment that lies to the west of what Central Power contends is the 75' wide BIA road right-of-way.

And, with respect to this issue, there appears to be disputed facts.

For example, the fact that Central Power sought to obtain an additional 45' from the Houles

outside what it believed to be the BIA’s 75' wide road right-of-way may suggest that Central Power

needed additional right-of-way for such things as: access for maintenance; tree and shrubbery

control; a setback for landowner uses that might threaten the integrity of the line if placed too close;

and possibly the location of guy wires and anchors.  This is particularly true since the poles are

located 5' from the outer perimeter of the purported BIA road right-of-way.14  On the other hand,

there is information in the record that may suggest that the acquisition of the easement for the

additional 45' was a political deal with the tribe and that all or part of  it is not required.  (Doc. No.

92-5).  
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Also, there is the question of whether the tribal court’s order allows Cental Power to

permanently encroach upon that part of the Houles’ allotment that is west of what Central Power

contends is the 75' wide BIA road right-of-way. This point that will be discussed in more detail later.

 6. The tribal council’s resolutions and Central Power’s negotiations with
the tribal council

Central Power has submitted copies of three resolutions passed by the tribal council granting

easements for the 69 kV line.  The purpose for these submissions is not clear, since they do not cover

the Houles’ allotment and appear to be limited to land owned by the tribe, either in fee or

beneficially if tribal trust land.  As discussed earlier, the federal law governing the acquisition of

rights-of-way across trust land distinguishes between tribal trust property and property held in trust

for individual Indian persons.  The former requires the consent of the tribe for any grant of right-of-

way and the latter requires the consent of the individual Indian landowners.  E.g., 25 U.S.C. § 324.

Nevertheless, the  tribal resolutions granting the easements are of passing interest for two

reasons. First, the easements are limited in duration to 35 years.  Second, in one of the easements,

Central Power obtained a strip of land 100' wide, with 50' lying on each side of the centerline of the

69 kV line.  The fact that Central Power sought to obtain a right-of-way 50' on each side of the

centerline is consistent with it obtaining an additional 45' across other tracts where the poles are

located 5' inside the outer perimeter of public road rights-of-way.

The record also reflects that Central Power met with the tribal council to negotiate the

amounts it would pay for rights-of-way to the individual Indian allottees within the Turtle Mountain

Reservation.   There is a reference to this in an affidavit that Central Power submitted to the tribal

court that is signed by its Manager of Operations and Engineering.  In pertinent part, the affidavit

states:

Case 4:09-cv-00021-DLH -CSM   Document 108    Filed 03/23/11   Page 30 of 63



31

4. As part of the [Northern Tier] project, CPEC has paid $460 per pole and $100
per guy/anchor combination to landowners along the construction route for
easements to keep the easement clear of brush and other obstructions.  CPEC has
agreed with the Tribe to pay this amount to adjacent landowners on the Turtle
Mountain Indian Reservation, even when the 69 kV single pole transmission line is
located in a BIA, tribal, or state right-of-way.  CPEC is not paying adjacent
landowners this amount where the 69 kV single pole line is within the state’s, or its
political subdivisions’s, right-of-way off of the reservation. 

(Doc. No. 92-5, p.5).   Also, the tribal court’s order makes reference to what the tribal council agreed

should be paid.  And, part of the compensation that the tribal court awarded included these amounts,

i.e., the $460 per pole and $100 per guy/anchor combination. 

There is nothing inherently wrong with Central Power having met with the tribal council to

work out a plan for compensation that might be agreeable to everyone.  In fact, that would seem to

be a very reasonable thing to do.  What would create a problem, however, is if that agreement was

involuntarily imposed on the individual Indian allottees in some fashion. This is because Indian

tribes do not have the legislative or adjudicatory power to regulate the amount that allottees can

receive for rights-of-way across their allotments, much less give consent to the grants of  rights-of-

way on their behalf.  As already observed, federal law expressly provides to the contrary when it

requires that:  (1) the Secretary of the Interior is the person who must make the grant of the right-of-

way  across allotted trust lands; (2) the Secretary is the person who must determine what amount of

compensation is appropriate, and (3) the individual allottees must give their written consent.  25

U.S.C. §§ 323-325; cf. Niagara Mohawk Power Corporation v. Eastern Area Director, BIA, 32 IBIA

at 284 (concluding that a utility could not rely upon a franchise agreement with the Indian tribe to

obtain a conveyance of right-of-way for power lines that had not been approved by the Secretary,

that the right-of-way must be acquired pursuant to 25 U.S.C. § 323, and that any attempted

conveyance by the tribe of tribal property was void under 25 U.S.C. § 177). 
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7. The events leading up to the construction of the 69 kV line across the
Houle allotment

It is not clear from the record what Central Power did to comply with the federal laws and

regulations governing the acquisition of rights-of-way on individual Indian allotments prior to

construction of the 69 kV line across the Houles’ allotment. The record contains a copy of an

appraisal that Central Power procured for the proposed 45' wide easement that Central Power sought

to obtain from the Houles.  In the appraisal document, there is a copy of what appears to be an

unsigned application to the BIA for the grant of right-of-way adjacent to the BIA and state roads

across a number of allotments, including the Houles’ allotment.  (Doc. No. 103-2, pp. 74-78).

Whether the application was ever submitted to the BIA and what the BIA did with it are unknown.

 At some point, Cental Power, or persons acting on its behalf, obtained the consent of the

Houles for access to conduct a survey on their allotment and also permission for initial tree cutting.

(Doc. Nos. 81-5 & 81-6).  Ultimately, the Houles did not consent to the construction of the 69 kV

line across their allotment, and Central Power never obtained from the Secretary a separate power

line easement - even for the 45' wide strip adjacent to the BIA’s purported 75' wide road easement

that it initially sought to acquire.  

There is some information in the record which suggests that, when Central Power could not

obtain the Houles’ consent to the easement for the 45' wide right-of-way, it began construction on

the Houle allotment anyway.  This may have been based on the assumptions (1) that it had the right

to do so under the BIA’s occupancy permit and (2) that it could construct the transmission line

without having to deviate outside of the BIA’s right-of-way, but that remains to be seen. In any

event, the Houles filed an action in tribal court in May 2008 to halt construction of the line across

their allotment.  

Case 4:09-cv-00021-DLH -CSM   Document 108    Filed 03/23/11   Page 32 of 63



33

8. The tribal court’s order 

a. The tribal court pleadings, hearing, and order

The Houles initiated their tribal court action by filing a pro se “Motion for Declaration,

Reparative Injunction, and TRO,” dated May 27, 2008, naming Central Power as the sole defendant.

(Doc. No. 81-7). The Houles alleged that Central Power was in the process of installing the power

line poles across their allotment and contended this amounted to a trespass because Central Power

had not obtained an easement from the BIA with their consent.  The Houles specifically pled that

the permission granted by the BIA to allow Central Power to occupy its road right-of-way was not

sufficient.   They also contended that the BIA’s right-of-way was limited to a fenced-off 50' wide

strip and not the 75' claimed by Central Power.  In their request for relief, the Houles asked that

Central Power be restrained from proceeding with construction of the line, that the land already

damaged by the construction be restored, and that “mitigation [sic] be ordered between the parties

to resolve the situation.”

In response, Central Power filed a notice of special appearance, stating it was not submitting

to the tribal court’s jurisdiction, along with an answer, a brief in opposition to the Houles’ motion,

and a supporting affidavit.  (Doc. Nos. 92-2, 92-4, & 92-5).  In its pleadings, Central Power

contended that the tribal court lacked jurisdiction and also that the BIA was a necessary party to the

action.  In addition, it denied it was trespassing, contending it had obtained permission from the BIA

to locate the power line within the right-of-way for BIA Road No. 5 and that no other permission

or easement was required.  (Doc. No. 92-5).  

The tribal court conducted a hearing on the Houles’ motion on July 10, 2008.  The Houles

were present and were represented by a “legal advocate.”  Central Power appeared and was

Case 4:09-cv-00021-DLH -CSM   Document 108    Filed 03/23/11   Page 33 of 63



34

represented by its attorney in this action.  While the tribal judge and the Houles’ “legal advocate”

may have been well-versed in tribal law, it does not appear they were formally trained in the law in

the sense that would have allowed them to practice as attorneys in the federal or state courts.

There may be some dispute as to what occurred at the hearing.  The Houles state the only

relief they sought from the tribal court was to find that Central Power was trespassing and enjoin

construction of the line until the matter of an easement could be resolved.  The Houles claim that

they did not ask the tribal court to determine what amount Central Power should be required to pay

for damages for the right to occupy their allotment, much less grant Central Power the right to

occupy and possess their property.  They state they that only mentioned the amount they had

demanded from Central Power in exchange  for a voluntary easement when the question was posed

by the judge during the hearing.  (Doc. No. 81-10, dep. tr. pp. 43-46, 71-72).

On July 17, 2008, the tribal court issued an “Order of Injunction” in which it made written

findings and ordered the following: 

1. That, the Plaintiffs request for reparative injunction is hereby granted in-part.

2. That, the appraisal of the legal description of the [Houles] land was 29.7
acres, with the amount of $14,850 placed on the value of the land in whole
parcel which equals $500 per acre.

3. That, allowance will be allowed to Central Power Electric Cooperative to
continue with the 69KV project.  However, this Court finds that the BIA
easement is 50 ft and the remaining 25 ft of the easement is within the
Houle’s restricted land.

4. That, the Respondents must compensate the Plaintiff’s for the remainder of
the 25 ft at $544.50 per acre. 1 acre = 10890 feet or 43560 square feet,
10890/500 - 21.78, 21.78X25 = 544.50.

5. That, the Plaintiff’s advocate fee of $650.00 will be awarded to the Plaintiff’s
in addition to $3,160.00 for poles and guy wires.
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6. That, mitigation is hereby ordered between the parties to resolve the
remainder of the damages sustained during the tree removal, fencing
damages, and any other damages that may arise out of the continuation of the
69KV project.

(Doc. No. 81-8).

b. The tribal court’s lack of jurisdiction to grant the relief awarded

The tribal court’s order clearly went beyond addressing the Houles’ claim of trespass.  The

record reflects that Central Power had just begun construction of its line on the Houles’ allotment

and may have installed one pole by the time of the tribal court hearing.  Rather than limiting its

consideration to whether the limited encroachment amounted to a trespass, and either granting an

injunction against further construction and awarding damages if there was a trespass, or dismissing

the case if there was not, the court went further.  Among other things, it decided what amounts

should be paid to the Houles for Central Power’s encroachment upon that part of their allotment that

it determined Central Power did not have the right to occupy and allowed construction to continue.

In particular, the tribal court stated in its order that it agreed with the Houles’ argument that

the BIA’s right-of-way was limited to the 50' wide strip extending west from the section line to the

fence mentioned earlier, and that compensation must be paid to the Houles for the right to occupy

the remaining 25'.  Also, while the tribal court’s order is less than clear, one construction of the order

is that it also purports to grant Central Power the right to permanently burden the 45' wide strip

outside the BIA’s right-of-way that it had unsuccessfully attempted to obtain from the Houles

earlier.  This is because part of the sums awarded by the tribal court match the amounts Central

Power represented it was willing to pay for the 45' wide easement in accordance with its agreement

with the tribal council.  
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By declaring that Central Power could proceed to encroach upon the portion of the Houles’

allotment that the court concluded Central Power did not have the right to occupy and awarding the

Houles a one-time payment of damages as compensation, the tribal court essentially made a de facto

award of condemnation.  See, e.g., Sterbenz v. Kansas City Power and Light Co., __ S.W.3d __,

2010 WL 3851991, **3-4 (Mo. Ct. App. 2010); Corsello v. Verizon New York, Inc., 908 N.Y.S.2d

57, 68-69 (N.Y. Sup. Ct. App. Div. 2nd Dept. 2010) (“While a trespass and a de facto taking are

similar in that both require a physical entry, a trespass is temporary in nature, while a de facto taking

is permanent [citations omitted].”); Williams v. South & South Rentals, Inc., 346 S.E.2d 665, 668-

669 (N.C. Ct. App. 1986); Donovan v. Allert, 91 N.W. at 444-445; see also 75 Am. Jur. 2d

Trespass § 98 (database updated Nov. 2010) (observing that an award of monetary damages for a

permanent encroachment on real property is tantamount to condemnation); cf. Cassady v. Souris

River Tel. Coop, 520 N.W.2d 803, 807 (N.D. 1994) (upholding the award of attorney’s fees

allowable in condemnation actions in a case where the jury award was for trespass because the issue

was how much the rural telephone cooperative should pay for having buried a telephone line on the

plaintiff’s property without an easement); Penasco Valley Tel. Coop. Inc., IBLA 80-529, 55 IBLA

360, 368-369, 1981 WL 28755  (June 26, 1981) (describing the kind of temporary damages that

were appropriate for a trespass by a telephone cooperative that had failed to obtain the necessary

approval for a buried telephone line on public lands).15  
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But, regardless of how the tribal court’s order is characterized, Central Power cannot rely

upon it as providing any permanent possessory interest in the Houles’ allotment. The reasons why

start with the anti-alienation provisions of 25 U.S.C. § 348.  As discussed earlier, this section

imposes restraints on the alienation of allotted lands and makes any conveyance or contract touching

upon the same null and void.  The only exceptions are those that Congress has specifically

authorized.  

As pertains to this case, Congress has not enacted any law that authorizes tribes or tribal

courts to grant rights-of-way across allotted lands held in trust for individual Indian persons.  Rather,

the opposite is true.   By virtue of § 348 and the federal statutes that govern when grants of right-of-

way across allotted lands can be made, i.e., 25 U.S.C. §§ 323-328, Congress has reserved the

authority to make such conveyances to the Secretary of the Interior.  Fredericks v. Mandel, 650 F.2d

at 144-147. 

In addition, the only method that Congress has authorized for a third party to obtain an

involuntary conveyance of rights-of-way across individual trust allotments is the condemnation

provisions of 25 U.S.C. § 357.  And, as already observed, the Supreme Court has concluded that

§357 allows for the condemnation of an individual allottee’s interests only when (1) the United

States is a party for the protection of the interests of the individual Indian persons, (2) the suit is in

Case 4:09-cv-00021-DLH -CSM   Document 108    Filed 03/23/11   Page 37 of 63



38

federal court, and (3) the condemnation is a formal one and applies state law and procedures.

Clarke, 450 U.S. at 254-259;  State of Minnesota, 305 U.S. at 387-388.

The net consequence of Congress’s enactment of these federal statutes and the Supreme

Court’s decisions is that the tribal court did not have subject matter jurisdiction to grant what

amounts to a right-of-way interest, whether by condemnation or otherwise. ; Fredericks v. Mandel,

650 F.2d at 144-147; PacificCorp v. Real Bird, 2008 WL 5100945, at *6; Cheyenne River Sioux

Tribe v. Aberdeen Area Dir., B.I.A., 24 IBIA 55, 60-63, 1993 WL 216077; see id.  The separate

issue of whether the tribal court’s order can be collaterally attacked and declared null and void in

this court will be discussed later. 

c. Questions regarding the scope of the tribal court’s order

Aside from the problem of the tribal court’s order likely being void, all or in part, there are

a number of questions regarding what the tribal court actually decided.  In particular, the following

are noted:

C The tribal court made no determination in its written findings, conclusion, and order

regarding how much of the Houles’ allotment is burdened by the 69 kV line, either

temporarily or permanently, other than the 25' wide strip of land that the tribal court

ruled was not part of the BIA’s easement and  for which a specific damage

calculation was made.  In particular, the order does not expressly mention the 45'

wide strip that Central Power had attempted to obtain from the Houles prior to the

initiation of the tribal court action.  However, the written findings make reference to

the appraisal that Central Power had procured, which covers only the 45' wide strip.

And, more significantly, part of the monetary award made by the tribal court is equal

Case 4:09-cv-00021-DLH -CSM   Document 108    Filed 03/23/11   Page 38 of 63



16  In other words, if this court declares that the Central Power did not have the right to piggyback on the BIA’s road
easement, then, arguably, Central Power cannot rely upon the tribal court’s order as granting the right to permanently burden the first
50' west of the section line.  However, it may be that Central Power’s line does not permanently burden the first 50' since the
transmission poles are located on the 25' wide strip that the tribal court determined was not part of the BIA’s permanent easement
and use of the BIA’s road easement for temporary access for repair and maintenance may very well be a permissible use of a road
easement. 

39

to what Central Power represented it had agreed to pay for the 45' wide easement in

accordance with its agreement with the tribal council, as previously discussed.

C The tribal court’s order also does not specifically address what, if anything, was

being awarded with respect to the 50' wide strip that the tribal court concluded was

the extent of the BIA’s permanent road right-of-way.  Given Central Power’s

representation to the tribal court that it possessed the right to occupy the BIA’s road

easement, one possible construction of the tribal court’s order may be that the

amounts awarded did not cover the 50' that it concluded was the BIA’s right-of-

way.16 Another possible construction of the tribal court’s order, however, is that it

purported to allow Central Power the right to burden whatever amount of the Houles’

allotment that would reasonably be required for the construction and operation of the

line.

C The tribal court’s order does not specifically address the Houles’ argument that

Central Power did not have the right to rely upon the BIA’s easement for a

permanent encroachment upon their property.  One possible construction of the tribal

court’s order is that it implicitly agreed with Central Power on this point.  However,

another equally plausible construction is that the court decided it did not have to

address the issue, given the fact that it ruled that the BIA’s easement did not

encompass the 25' where Central Power’s poles were to be located, and it was
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unclear whether any permanent burden would be imposed on the Houles’ allotment

outside of that 25' strip. 

C While the tribal court’s order purports to authorize an encroachment upon the

Houles’ allotment extending into the future, it is silent about time. As noted earlier,

the easement that Central Power obtained from the BIA  for the 45' wide strip of land

adjacent to the road rights-of-way across other allotments was limited to 50 years.

And, the easement that the tribe granted Central Power for the tribal lands was

limited to 35 years.  Under the federal law and regulations pertaining to trust lands,

there are some limitations on the tenure of the easements that can be acquired. Also,

the Secretary has some discretion to impose his or her own limits within these

constraints.  See 25 C.F.R. §§ 169.18 & 169.27(c).  

In summary, even if this court was to give preclusive effect to the tribal court’s order or

decide there has been an accord and satisfaction, there still may be issues for the court to resolve,

which, at the very least, would benefit from having a more complete record.  

9. The actions of the parties following the tribal court’s order 

On July 22, 2008, five days after the tribal court issued its order, Central Power’s attorney

sent a letter to the Houles’ tribal court advocate stating that Central Power intended on continuing

with its 69 kV line project the next day.  (Doc. No. 92-6).  The letter went on to say that two checks

would be hand-delivered for payment in accordance with the tribal court’s order: one check for

$3,160.00,  for the amounts referenced in paragraph 5 for poles and guy wires; and the other check

for $1,194.00, for the amount awarded in paragraph 4 and the $650 advocate’s fee in paragraph 5.
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The letter also stated that Central Power would make all efforts to mitigate the remaining damages

once construction was completed.  The Houles cashed the checks.  (Doc. No. 81-9)

Neither party appealed the tribal court’s order.   It appears the deadline for doing so passed

in mid August 2008.17 

On September 3, 2008, Central Power issued a third check in the amount of $5,000.  (Doc.

No. 81-9).  Presumably, Central Power tendered this check to cover the damages that the tribal court

stated should be the subject of later “mitigation.”   The Houles cashed this check as well. (Doc. No.

81-9).

C. Central Power’s motion to dismiss for failure to join an indispensable party
under Rule 19

1. Introduction

Central Power asserts that the United States is a required and indispensable party under Rule

19.  Central Power argues that this requires dismissal, rather than an order for joinder, because the

United States is immune from suit.

In response, the Houles argue the United States is not a required party because they are not

seeking relief from the United States and because they independently have the right to sue to enforce

their property interests.  In the alternative, they request that the court grant leave to add the United

States as a party if the court determines otherwise. 

It will be noted at the outset that Central Power has not offered any argument for why the

United States would be an indispensable party to the Houles’ claim seeking a declaration that the

tribal court’s order is null and void, and none is apparent.  Consequently, even if the court was to
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conclude that the United State is an indispensable party for other claims, the Houles would still be

entitled to proceed with this claim, at least insofar as Rule 19 is concerned.

2. Governing law

Rule 19 of the Federal Rules of Civil Procedure mandates that the court conduct a two-part

inquiry when determining whether an action should be dismissed for failure to join an indispensable

party.  Initially, the court must determine whether the absent person’s presence  is “required.”  Fed.

R. Civ. P. 19(a).  An absent person’s presence is  “required” in two instances. The first is when

complete relief cannot be accorded among the existing parties because of the absent person.  Fed.

R. Civ. P. 19(a)(1)(A).  The second is when the absent person claims an interest in the subject of the

action that is of such a character that disposing of the action would either impair or impede that

person’s ability to protect the interest as a practical matter or would leave an existing party in

substantial risk of incurring double, multiple, or otherwise inconsistent obligations because of the

absent person’s interest.  Fed. R Civ. P. 19(a)(1)(B)(i) and (ii).  If the presence of an absent person

is “required,” the court must order that the person be joined if feasible. Fed. R. Civ. P. 19(a)(2).  

If the absent “required party” cannot be joined, the court must proceed to the second step of

its inquiry and determine “whether, in equity and good conscience, the action should proceed among

the existing parties or should be dismissed.”  Fed. R. Civ. P. 19(b).   When making such a

determination, the court considers the following factors: (1) the extent to which a judgment rendered

in the  required party's absence might prejudice that party or existing parties; (2) the extent to which

any such prejudice could be lessened or avoided by protective provisions or shaping relief; (3) the

adequacy of a judgment rendered in the required party’s absence; and (4) whether the plaintiff would

have an adequate remedy if the action was dismissed for nonjoinder.  Fed. R. Civ. P. 19(b)(1)-(4).
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3. Even if the United States is a “required party,” an order for joinder is
not necessary 

The fact that the United is the trustee of the property in dispute in this case makes the United

States an interested party and probably also a “required party” within the meaning of Fed. R. Civ.

P. 19(a) with respect to the claims for trespass and for declaratory relief regarding the extent of

Central Power’s interest, if any, in the Houles’ allotment.  E.g., Lyon v. Gila River Indian

Community, 626 F.3d 1059, 1069 (9th Cir. 2010) (“ Lyon”); Round Valley Indian Tribes v. McKay,

No. C 04-02320, 2005 WL 552545 (N.D. Cal. Mar. 8, 2005); Narragansett Tribe of Indians v.

Southern Rhode Island Land Dev. Corp., 418 F. Supp. 798, 810 (D.R.I. 1976) (“ Narraganset Tribe

of Indians).

Ordinarily, the court must issue an order for joinder under Rule 19(a)(2) when an absent

person is a “required party.”  But, in this case, the Houles correctly observe that they can sue to

protect their beneficial rights from being diminished by Central Power without the United States

being a party, a point that is discussed further below, and do not want to be burdened with having

to serve the United States, which Central Power contends is immune from suit.  While Central

Power’s reasoning for why the United States is immune misses the mark, given that the Houles are

not challenging the title of property owned by the United States, neither party has cited authority

holding that the United States could be forced to participate in this action - at least based on the

present posture of the pleadings - and none is readily apparent.  See Lyon, 626 F.3d at 1069.

Under these circumstances, requiring the United States to be formally served would appear

to be a useless exercise if the United States opposes joinder and brings a motion to dismiss.  Thus,

neither the Houles nor Central Power would suffer prejudice if the court does not order joinder.   See

Lyon, 626 F.3d at 1069 (court proceeded to determine whether the United States was an
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18  In  Narragansett Tribe of Indians, the district court stated in relevant part the following after concluding the
United States was a necessary party (now a “required party” using the new terminology) within the meaning of Rule
19(a):

The parties diverge as to the next step to be taken: defendants argue that the Court should
enter an order requiring the joinder of the United States as a party; plaintiff contends that, the Court
being without power to compel joinder of the United States, it should not enter an order purporting
to do so, but should instead proceed directly to determine whether, under R. 19(b), the action may
continue in the absence of the United States. The Court concurs in the latter analysis. [citations
omitted].  Since it does not appear that the United States has expressly or implicitly consented to be
sued under the Act, [citation omitted], the federal government's sovereign immunity remains intact and
leaves no doubt that the Court is “without jurisdiction to join the United States.” [citation omitted].
It would be a pointless and unseemly gesture for the Court to order joinder of the United States under
these circumstances. On the other hand, the Court understands all parties to this litigation to welcome
the voluntary intervention of the United States, and it therefore extends a standing invitation to the
United States to do so.

418 F. Supp. at 810.
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indispensable party without ordering joinder given the immunity of the United States); Narraganset

Tribe of Indians, 418 F. Supp. at 810 (same).18  

The court has responsibilities under Rule 19, however, that extend beyond the concerns of

the immediate parties.  In this case, the United States has a trust responsibility to insure that federal

law is properly followed with respect to Central Power’s acquisition of a right-of-way across the

Houles’ allotment.  25 U.S.C. §§ 323-325; see, e.g., Coast Indian Community v. United States, 550

F.2d 639, 652-653 (Ct. Cl. 1977).  If the United States was to conclude that proper procedures had

not been followed in this case, it is not out of the realm of possibility that it may wish to join this

action as an additional party plaintiff.  The court can accommodate this interest, however, without

going through the process of ordering that the United States be joined and making it move to dismiss

if it does not wish to participate.  The Advisory Committee notes to Rule 19 recognize there may

be instances in which it is sufficient to simply give an interested person notice of the existence of

the suit, and this case appears to be one of them.

Consequently, by separate order, a copy of this Report and Recommendation will be

forwarded to the United States Attorney for this District, who, in turn, can bring this matter to the
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attention of the appropriate persons in the Department of the Interior and the Justice Department.

Also, the parties are free to take any steps they deem advisable to give notice of this action to the

United States. 

4. The United States is not an indispensable party

The determination of whether the United States is an indispensable party requires an

examination of the factors set forth in Rule 19(b).  However, it is not necessary to engage in an

extended discussion of these factors since this has been done in other cases that control the outcome

here.  

To understand why the courts have ruled that the United States is not an indispensable party

in cases such as this, even though it is the fee owner and trustee of the Houles’ allotment, it is

helpful to start with the Supreme Court’s decision in Poafpybitty v. Skelly Oil Co., 390 U.S. 365

(1968) (“Poafpybitty”).  While not a Rule 19 case, the Supreme Court in Poafpybitty discussed

whether the United States needed to be present in the context of determining whether an individual

Indian allottee had standing to sue to enforce an oil and gas lease, the acquisition of which was

controlled by federal law and required the approval of the Secretary of the Interior.  The court held

the individual allottee had standing to sue in the absence of the United States, stating, in part, the

following:

While the United States has exercised its supervisory authority over oil and
gas leases in considerable detail, we find nothing in this regulatory scheme which
would preclude petitioners from seeking judicial relief for an alleged violation of the
lease. If the Government does determine that there has been waste in violation of a
lease, it will of course satisfy its trust obligations by filing the necessary court action.
However, there is nothing in the lease or regulations requiring the Indians to seek
administrative action from the Government instead of instituting legal proceedings
on their own. The existence of the power of the United States to sue upon a violation
of the lease no more diminishes the right of the Indian to maintain an action to
protect that lease than the general power of the United States to safeguard an

Case 4:09-cv-00021-DLH -CSM   Document 108    Filed 03/23/11   Page 45 of 63



46

allotment affected the capacity of the Indian to protect that allotment. Furthermore,
the Bureau of Indian Affairs, which is the agency of the Department of the Interior
charged with fulfilling the trust obligations of the United States, is faced ‘with an
almost staggering problem in attempting to discharge its trust obligations with
respect to thousands upon thousands of scattered Indian allotments. In some cases,
the adequate fulfillment of trust responsibilities on these allotments would
undoubtedly involve administrative costs running many times the income value of
the property.’ H.R.Rep. No. 2503, 82d Cong., 2d Sess., 23 (1952). Recognizing these
administrative burdens and realizing that the Indian's right to sue should not depend
on the good judgment or zeal of a government attorney, the United States has
indicated its support of petitioners' position that Indians have a capacity to sue under
the oil and gas lease.

Poafpybitty, 390 U.S. at 373-374 (footnote omitted); see also Oneida County, N.Y. v. Oneida Indian

Nation of New York State, 470 U.S. 226, 239 n.12 (1985). 

In substantial part because of what the Supreme Court decided in case like “Poafpybitty,”

the prevailing view in the  Eighth Circuit and elsewhere is that the United States is not an

indispensable party in cases where either Indian tribes or individual allottees are suing for trespass

or for declaratory relief to protect their beneficial interests in trust lands from being diminished by

third parties.  Lyon, 626 F.3d at 1069 (reaffirming 9th Circuit precedent); Puyallup Indian Tribe v.

Port of Tacoma, 717 F.2d 1251, 1254-1255 (9th Cir. 1983) (citing other cases);  Bird Bear v.

McLean County, 513 F.2d 190, 191 n.6 (8th Cir. 1975) (United States was not an indispensable

party to a claim of trespass brought by individual Indian allottees against a North Dakota county

with respect to a county road traversing their allotments); Choctaw and Chickasaw Nations v. Seitz,

193 F.2d 456, 458-461 (10th Cir. 1952); Narragansett Tribe of Indians, 418 F. Supp. at 810-813; cf.

Spirit Lake Tribe v. North Dakota, 262 F.3d 732, 747 n.6 (8th Cir. 2001) (concluding the United

States was an indispensable party because its claim of  legal title was being challenged, but

expressly rejecting the notion that the United States is always an indispensable party in disputes over

Indian lands, citing the Ninth Circuit’s decision in Puyallup Indian Tribe, supra, as an example);
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see generally C. Wright, A. Miller, & M. Kane, 7 Federal Practice and Procedure: Civil 3d § 1617

& n.17 (2001) 

While not directly addressing this precedent, Central Power suggests this case is different

and cites to cases holding that the United States is an indispensable party to suits challenging the

validity of conveyances made by the United States.  Central Power argues that these cases apply

based on its contention that the Houles are challenging the validity and lawfulness of the BIA’s

occupancy permit as a conveyance of the right to occupy the Houle allotment free of any claims of

the Houles and the United States as trustee.  

Central Power, however, has not presented the court with any evidence that the BIA is

affirmatively claiming that its occupancy permit amounts to a conveyance of rights to be on the

allotted property vis-a-vis those holding the ownership interest.  Nor has it cited to any authority that

supports this claim. The only affirmative evidence that Central Power has offered is the occupancy

permit.  But the occupancy permit, on its face, does nothing more than allow Cental Power to occupy

the BIA’s right-of-way free of any claim of interference with the BIA’s easement rights.  For

example, it contains none of the language that would be typical of a conveyance or an assignment

of rights that would bind the United States as trustee and the Houles as beneficial owners, not to

mention their successors and assigns. In relevant part, the operative language of the occupancy

permit states only the following:

This Permit to Occupy the right-of-way within BIA Route  5 & 10 on the Turtle
Mountain Indian Reservation in strict compliance with the Policy, Procedures and
Special Conditions attached hereto.

. . . .  
This Permit may be terminated in whole or in part by 30 day written notice by the
Bureau of Indian Affairs or Permittee.
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19  This is in contrast to the following language from the power line easement that the BIA granted to Central
Power for the 45' wide strip of land adjacent to the public road rights-of-way across other allotments:

That the United States of America . . . does hereby grant to the Applicant Cental Power Electric
Cooperative, Inc., it successors and assigns, hereinafter referred to as “Grantee”, and [sic] easement
for right-of-way for the following purposes(s), namely:  . . . .

(Doc. No. 83-2).

20 If BIA officials orally advised Central Power that it could use its right-of-way for the 69 kV line without obtaining a
separate easement consented to by the Houles and that the occupancy permit was all that was required, then Central Power’s argument
is with the BIA. In other words, it is doubtful that a continuing trespass can be excused based upon the fact that one or more officers
or agents of the United States permitted Central Power to do what was not allowed by law.  E.g., Utah Power & Light, 243 U.S. at
408-409.  

48

(Doc. No. 81-4).19   Further, it is clear from the remainder of the language of the permit, including

the condition stating the BIA was not warranting the title of its road right-of-way, that it was issued

by the BIA, acting in its capacity as the grantee of a road easement, and not as the authorized

representative of the United States, in its capacity as the fee owner and trustee for the beneficial

owner of the allotment.  (Doc. No. 81-4, p. 6). 

Central Power may contend there is circumstantial evidence that the BIA concluded  Central

Power did not need a separate easement for its power line because the BIA approved an easement

for other allottees that covered only a 45' wide strip of land adjacent to its road right-of-way but did

not question the need for an easement covering the BIA’s road right-of-way where the poles are

located.  But, even if this is true, a belief on the part of the BIA that Central Power had the right to

free use of its right-of-way without obtaining additional landowner consents, even for a high-voltage

transmission line (a dubious proposition), is different than stating the occupancy permit by its

language conveys such a right.20  

In other words, the Houles are not challenging the validity or lawfulness of the occupancy

permit as allowing Central Power the right to occupy the BIA’s right-of-way free of any claim that

it is interfering with the BIA’s easement.  And, since the occupancy permit makes no further promise

or warranty to Central Power in terms of what right is being accorded, this action is not a challenge
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to the validity or lawfulness of a conveyance by the United States in the same sense as those cases

cited by Central Power in which the United States was held to be an indispensable party.

Also, there is a second related reason why the “conveyance cases”  that Central Power relies

upon do not apply.  As the Seventh Circuit has recognized, in most or all of the “conveyance cases,”

the United States faced the likelihood of liability to the grantee if the conveyance was declared void

or otherwise inoperative.  Sokaogon Chippewa Community v. State of Wis., Oneida County, 879

F.2d 300, 304-305 (7th Cir. 1989).  Obviously, that is not of concern in this case, given the absence

of any language in the occupancy permit that amounts to a grant of a property interest, much less

a  warranty of title, and given the fact that the occupancy permit by its terms is readily revocable.

In summary, to the extent that Central Power is attempting to cast this case as a challenge

to the lawfulness and validity of a conveyance by the United States, its argument fails.  The

occupancy permit is not such a conveyance.  

Another related argument of Central Power is that the United States is a necessary party

because the Houles are calling into question the scope of its rights as the grantee of the road

easement.  However, no challenge is being made to the right of the United States to use and occupy

its easement for road purposes.  Any argument that the United States is a necessary party because

its “bundle of sticks” as grantee of the road easement would be diminished by Central Power not

being allowed to use the right-of-way fails for at least two reasons.  First, Central Power has failed

to cite to any persuasive authority that supports the conclusion that the BIA possesses any right to

use, or allow others to use, the right-of-way across the Houles allotment for other than road

purposes, given the limiting language in the BIA’s road easement and the fact that a high-voltage

transmission line is not an permitted incidental use of a right-of-way limited to road purposes.  In
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fact, the discussion of these points earlier indicates the contrary.  Second, if the United States is not

a party to this action, it is not bound by any judgment with respect to this issue.  See, e.g., United

States v. Candelaria, 271 U.S. 432, 443 (1926); Fort Mojave Tribe v. Lafollette, 478 F.2d 1016,

1017-1018 (9th Cir. 1973).

Cental Power also argues that the United States is a necessary party because it might be

exposed to a suit for breach of its trust responsibilities if the court concludes that the federal laws

governing right-of-way acquisition were not followed.  However, this possibility exists in almost

any case in which Indian tribes or individual allottees are allowed to sue to protect their beneficial

interests from encroachment by third parties, and as the prevailing case law cited above has made

clear, this is not enough to make the United States an indispensable party.  Cf. Poafpybitty, 390 U.S.

at 373-374.  Moreover, the United States would have to be sued in order to impose liability for

breach of trust and is not bound by any outcome in this case.  

Central Power also argues that the United States is an indispensable party because Central

Power may be subjected to a multiplicity of lawsuits if it is not joined.  While this is a factor that the

court must consider under Rule 19(a)(B)(ii) in terms of whether an unnamed person is a “required

party,” the court must still proceed under Rule 19(b) to consider whether in equity and good

conscience the action should nonetheless proceed.  Thus, the possibility of multiple suits is not

dispositive under Rule 19.  And here, the earlier quoted passage from Poafpybitty makes clear that

the policies advanced by allowing tribes and allottees to be able to sue to protect their interests

trumps any concern over the possibility of multiple suits.  Poafpybitty. 390 U.S. at 373-374;  see also

Round Valley Indian Tribes v. McKay, 2005 WL 552545 at *3 n.2.  Moreover, if Central Power
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feels insecure about its position, it can minimize this burden by requesting leave to file a

counterclaim for condemnation, naming the United States as an additional counter defendant. 

Finally, Central Power argues that the United States is an indispensable party because of its

interest in insuring that Central Power’s line remains in place to preserve the benefits of its

transmission project for the Tribe and the general public.  While it is doubtful that this “public

welfare” interest can trump the more specific trust obligation of the United States to the Houles to

ensure that federal law is followed and  adequate compensation is paid for the right-of-way across

their allotment, there remains the condemnation process by which Central Power can acquire a

lawful easement.  In other words, the “public welfare” argument is based upon a false premise that

there is no other alternative.  Moreover, if the United States feels strongly about this matter, it can

always seek to intervene. 

D. Central Power’s motion to dismiss based on the substantive defenses of res
judicata, collateral estoppel, and accord and satisfaction

 Central Power argues that all of the Houles’ claims are foreclosed by the defenses of res

judicata, collateral estoppel, and accord and satisfaction.  These defenses are based on the tribal

court’s order, which the Houles did not appeal, and the Houles’ cashing of the checks tendered in

satisfaction of the order. 

 For the reasons set forth below, these defenses are of questionable merit.  Further, there

appears to be fact issues that may need to be resolved, some of which have already been touched

upon and some that are discussed later. Finally, given the uncertainties regarding the scope of the

tribal court’s order, it is not clear that this action could be completely dismissed, even if one or more

of the defenses were determined to be applicable.
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1. Res judicata and collateral estoppel

a. Whether the tribal court’s order is subject to collateral attack 

The principal problem for Central Power’s defenses of res judicata and collateral estoppel

is the fact that the tribal court clearly lacked subject matter jurisdiction to grant what was tantamount

to a  possessory interest in the Houles’ allotment, whether by condemnation or otherwise.   Thus,

the primary issue in terms of Central Power’s defenses of res judicata and collateral estoppel  is

whether the Houles can do anything about it now, i.e., whether they have the right to collaterally

attack the tribal court’s order in this case and obtain an order declaring it null and void. 

Outside the realm of Indian law, collateral attacks on judgments for which subject matter

jurisdiction is lacking are not favored in later litigation between the same parties.  See generally

Restatement (Second) of Judgments § 12 (1982).  That is not the case, however, for tribal court

judgments.  When a tribal court has acted in excess of its subject matter jurisdiction, the Supreme

Court has held that the resulting judgment can be collaterally attacked in federal court.  E.g., Plains

Commerce Bank v. Long Family Land and Cattle Co., Inc., 554 U.S. 316, 324-327  (2008) (“Plains

Commerce Bank”)  (“If the tribal court is found to lack such jurisdiction [adjudicative authority over

the nonmember], any judgment as to the nonmember is necessarily null and void.”); see National

Farmers Union Ins. Cos. v. Crow Tribe of Indians, 471 U.S. 845, 850-853 (1985) (“National Farmers

Union”).  At least that is true when the collateral attack is brought by a nonmember. See id.  

Most of the lower-court federal cases that have allowed collateral attacks of tribal court

judgments have been brought by nonmembers.  In this case, however, the collateral attack is brought

by a tribal member.  Furthermore, the  attack is brought in a case where the tribal member initiated

Case 4:09-cv-00021-DLH -CSM   Document 108    Filed 03/23/11   Page 52 of 63



53

the tribal court action and where the only defendant is a non-member who wants the tribal judgment

enforced.  

If the ability of a tribal member to collaterally attack a jurisdictionally-deficient tribal court

judgment is symmetrical with that of a nonmember, then the Houles’ jurisdictional challenge to the

tribal court’s order should be permitted.  This is because Central Power would have the ability to

collaterally attack the tribal court’s order in this case under Plains Commerce Bank and other cases

if it was dissatisfied with the outcome.   

But, even if the ability to make a collateral challenge to the tribal court’s jurisdiction is not

symmetrical, the Houles should be allowed to do so in this case because of what was at issue in the

tribal court action.  As discussed in detail earlier, Congress’s enactment of  25 U.S.C. §§ 323-328

(governing grants of rights-of-way across trust lands), § 348 (the anti-alienation provisions of the

General Allotment Act), and § 357 (governing condemnation of allotted lands held in trust for

individual Indian persons) has left no room for the exercise of tribal legislative or adjudicatory

authority as it pertains to the acquisition of rights-of-way across individually held trust allotments,

whether on a voluntary or involuntary basis.  Allowing the tribal court’s order to stand would

frustrate the protections that Congress decided were necessary to protect the individual property

interests of the Houles.  See  Fredericks v. Mandel, 650 F.2d at 144-147.  And, because these

statutes were enacted to safeguard the property interests of individual Indian persons, as opposed

to the interests of Indians collectively as a tribe, there is no reason to treat the Houles differently

from Central Power just because they are tribal members.  

In fact, in Fredericks v. Mandel, the Eighth Circuit expressed no hesitancy in upholding a

tribal member’s collateral attack of a tribal court judgment condemning a right-of-way across the
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member’s allotment.  The Eighth Circuit declared that the tribal court lacked jurisdiction to grant

the condemnation relief based upon the federal statutes just discussed.  Id. at 144-147.  Arguably,

any reasons for not allowing a collateral attack would have been greater in that case given that the

dispute appears to have between tribal members.  

Also, there is another practical reason for allowing a collateral attack.  Since the United

States was not party to the tribal court proceeding,  there is nothing preventing it, as the fee owner

and trustee of the Houles’ beneficial interests,  from being able to sue on the  underlying claims for

declaratory relief and trespass that Central Power argues are foreclosed by the tribal court’s order.

See Poafpybitty, 390 U.S. at 373 (right to sue); Fort Mojave Tribe v. Lafollette, 478 F.2d  at 1017-

1018 (United States not bound by a determination in a suit to which it is not a party); Town of

Okemah, Okl. v. United States, 140 F.2d at 964 (“[A] decree undertaking the alienation of the

Indians' interest in the lands in a suit to which the United States is not a party has no binding effect

and the United States may sue to cancel the decree and set aside the conveyance made pursuant

thereto.”); United States v. Moore, 284 F. 86 (8th Cir. 1922) (United States allowed to recover

mineral royalties paid to the defendant based upon an assignment of royalty obtained from an

allottee in violation of federal anti-alienation provisions despite several unsuccessful state court

actions initiated by the allottee). 

Central Power argues the unfairness of the Houles having chosen the tribal court  forum and

it now being required to defend again in federal court.  However, this does not appear to be grounds

for denying the collateral attack.  For one thing, the record presently before the court supports the

conclusion that the Houles did not seek the condemnation relief that the tribal court awarded.  But,

even if they did, the federal policy is to protect individual Indian persons from even their voluntary
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21  The ability of the Houles to collaterally attack the tribal court’s order would likely be the same in this case even if it
had the same status as a federal or state court judgment.  As noted earlier, the general rule outside the area of Indian law is that
collateral attacks on jurisdictionally-deficient judgments in later litigation between the same parties are not favored.  However, there
are exceptions.  The general rule and the exceptions are set forth in the Restatement of Judgments (Second) as follows:

§ 12. Contesting Subject Matter Jurisdiction
When a court has rendered a judgment in a contested action, the judgment precludes the parties from

litigating the question of the court's subject matter jurisdiction in subsequent litigation except if:
(1) The subject matter of the action was so plainly beyond the court's jurisdiction that its entertaining

the action was a manifest abuse of authority; or
(2) Allowing the judgment to stand would substantially infringe the authority of another tribunal or

agency of government; or
(3) The judgment was rendered by a court lacking capability to make an adequately informed

determination of a question concerning its own jurisdiction and as a matter of procedural fairness the party
seeking to avoid the judgment should have opportunity belatedly to attack the court's subject matter jurisdiction.

Restatement (Second) of Judgments § 12 (1982).  
In this case, the fact that the tribal court clearly lacked jurisdiction to award a property interest in the Houles allotment,

whether by condemnation or otherwise, given 25 U.S.C. §§ 323-328, 348, & 357, including Congress’s delegation of specific
authority  for the grants of rights-of-way to the Secretary of the Interior, likely brings into play both of the first two exceptions.  Cf.,
United States v. U.S. Fidelity & Guar. Co., 309 U.S. 506 (1940); Christopher Village, L.P. v. United States, 360 F.3d 1319, 1330-
1333 (Fed. Cir. 2004).  Also,  when one of the exceptions has been found to be applicable, the courts have allowed collateral attacks
even though the jurisdictional issue was not contested or appealed by the party seeking collateral relief.  See, e.g. United States v.
U.S. Fidelity & Guar. Co., 309 U.S. 506, 514 (1940) (failure of the United States to appeal void judgment did not prohibit collateral
attack); Christopher Village, L.P. v. United States, 360 F.3d at 1330-1333 (“Because the Fifth Circuit’s judgment is void, it is not
entitled to preclusive effect, despite the fact that the court’s jurisdiction was not challenged on direct review.”).
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actions when it comes to a diminishment of their beneficial trust interests  that the Secretary of the

Interior has not approved.  See, e.g., Black Hills Institute, 12 F.3d at 740-744; Fredericks v. Mandel,

650 F.3d at 145-147; United States v. Moore, supra. 

Finally, Central Power’s complaints about having to defend a second time in federal court

should be considered in the broader context. When the Houles would not consent to an easement,

Central Power could have proceeded at that time to condemn the necessary right-of-way in federal

court pursuant to 25 U.S.C. § 357.  If it had done so, there is strong likelihood it could have avoided

the tribal court proceeding based on the authority previously cited.21 

Finally, if the court concludes that the relief should be granted because the tribal court’s

order was in excess of its jurisdiction, then it appears in the entire order must be voided - even if

there was an argument for tribal court jurisdiction over the Houles’ trespass claim.  This is because
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there does not appear to be anyway to separate what might be the good from the bad given the way

the award is structured and the uncertain and indefinite basis for much of the relief that was granted.

b. Tribal court exhaustion is likely not required to decide whether
the court had jurisdiction to grant the relief it awarded

While the Supreme Court has concluded that a jurisdictionally-deficient tribal court judgment

can be collaterally attacked in federal court, there may be an issue as to timing given the rule of

tribal court exhaustion first adopted in National Farmers Union, 471 U.S. at 856-857.  In its simplest

form, the rule requires that tribal courts be given the first full opportunity to determine their own

jurisdiction before it is subjected to attack in federal court.  Id.  The rule is based upon the

considerations of promoting tribal self-government, the orderly administration of justice, and

obtaining the benefit of the expertise of the tribal courts.  Id.  While this issue has not been

addressed by the parties, the court may have the obligation to consider it sua sponte. 

The immediate question here is whether the issue of the tribal court’s jurisdiction to order

what amounted to a de facto grant of possessory rights over the Houles’ allotment needs to be first

exhausted in tribal court.  While the policy behind tribal exhaustion is strong, it is not jurisdictional.

Rather, it is a prudential rule based on comity for which the Supreme Court has recognized a number

of exceptions.   Id. at 856 n.21;  Nevada v. Hicks, 533 U.S. 353, 369 (2001) (“Hicks”); El Paso

Natural Gas Co. v. Neztsosie, 526 U.S. 473, 485-488 (1999) (“El Paso Natural Gas”); Strate v. A-1

Contractors, 520 U.S. 438, 453 (1997) (“Strate”); see  Burrell v. Armijo, 456 F.3d 1159, 1168 (10th

Cir. 2006) (listing the exceptions recognized by the Supreme Court). 

One of the exceptions recognized by the Supreme Court in National Farmers Union and

Hicks is when a tribal court’s judgment “is patently violative of express jurisdictional prohibitions.”

Hicks, 533 U.S. at 369 (quoting National Farmers Union, 471 U.S. at 856 n.21).  That exception
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would clearly be applicable in this case given 25 U.S.C. §§ 323-328, 348 & 357 and the cases

previously cited, including the Supreme Court’s decisions in State of Minnesota and Clarke and the

Eighth Circuit’s decision in Fredericks v. Mandel.   Cf.  Blue Legs v. United States Bureau of Indian

Affairs, 867 F.2d 1094, 1097-1098 (8th Cir. 1989) (tribal exhaustion not required for RCRA claim

because federal courts have exclusive jurisdiction over such claims); Bassett v. Mashantucket

Pequot Museum & Research Ctr. Inc., 221 F. Supp. 2d 271, 281-282 (D. Conn. 2002) (tribal

exhaustion not required because exclusive jurisdiction for copyright claim was in federal district

court).

Also, the Supreme Court recently reaffirmed in Plains Commerce Bank that a tribal court’s

subject matter jurisdiction cannot exceed the legislative jurisdiction of the tribe, at least with respect

to nonmembers.  554 U.S. at 330.  And, in Hicks, the Supreme Court held that exhaustion is not

required when the tribal court’s action was clearly in excess of the tribe’s legislative jurisdiction and

requiring exhaustion would serve no useful purpose other than delay.  533 U.S. at 369, 374

(exhaustion not required regarding whether tribal court had jurisdiction over a claim pursuant to 42

U.S.C. § 1983); see Burrell v. Armijo, 456 F.3d  at 1168) (characterizing the holding in Hicks).  

In this case, Congress has left no room for the exercise of tribal legislative or adjudicatory

jurisdiction with respect to the grants of rights-of-way across allotments held in trust by the United

States for individual Indian persons, much less condemnation of their property interests, for the

reasons already discussed.  Consequently, this is another reason for not requiring exhaustion of the

issue of whether the tribal court had jurisdiction to award a possessory interest in the Houles’

allotment by a de facto award of condemnation relief.  See Hicks, 533 U.S. at 366-369; cf. El Paso

Natural Gas, supra; Northern States Power Co. v. Prairie Island Mdewakanton Sioux Indian
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22  The issue may also arise as to whether the Houles are required to exhaust their claims for trespass and for declaratory
relief adjudging that Central Power has no right to occupy their allotment.  If so, the following observations are offered: 

Exhaustion does not appear to have been an issue in the Poafpybitty line of cases discussed earlier in connection with the
Rule 19 issues. In those cases, Indian tribes  and individual allottees were allowed to sue in federal court to enforce their property
interests from being diminished without the assistance of the United States in part because of the practical inability of the Department
of the Interior to sue in all cases to protect tribal and allottees’ property interests.  See Cohen’s at §§ 15.08 & 16.03[3][c].  While
many of these cases were decided prior to National Farmers Union, the reasons why exhaustion has not be an issue in this line of
cases may be more fundamental - particularly when the dispute is not intra-tribal.  If a tribe elects to sue in federal court to enforce
its property rights from being diminished by nonmembers, the policy considerations behind requiring exhaustion are diminished.
Essentially, the same is true when an individual allottee sues given that the issues to be litigated  involve property rights that are
controlled by federal statutes and are beyond the legislative authority of the tribe.  Cf. Cohen’s at §§ 15.08 & 16.03[3][c]. Also, if
the United States sued on behalf of the Indian tribes or the individual allottees, the suit would inevitably be in federal court. Thus,
there appears to be an argument that, in these types of property rights cases, the policy reasons enunciated in Poafpybitty trump those
of tribal court exhaustion.

However, putting that distinction aside, the “fighting issues” with respect to the Houles remaining claims for declaratory
relief and trespass are: (1) whether Central Power can piggyback on the BIA’s road easement or whether it must separately acquire
its own easement, and (2) whether Central Power’s line otherwise burdens the Houle allotment and whether has it acquired the
requisite interest to allow it do so.   As discussed earlier, the resolution of these issues is governed by federal law, and Congress has
left no room in its statutory enactments for Indian tribes to substitute their judgment either for what the statutes expressly require or
for  what is entrusted to the Secretary of the Interior for determination. See, e.g., Fredericks v. Mandel, 650 F.2d at 147.  In addition,
if it is determined that Central Power cannot piggyback on the BIA’s road easement, or it needs to acquire  right-of-way outside of
it, the only way that Central Power can fix the problem in terms of being keeping its 69 kV line in place is by way of condemnation
pursuant to  25 U.S.C. § 357.  And, it is clear from the earlier discussions of § 357that Congress has preempted the area of
condemnation of individually held allotments, including directing that state law and procedures must govern in an action that must
be brought in federal court.  This further supports the proposition that the underlying issues in the Houles’ claims for declaratory relief
and trespass are controlled by federal law and beyond the legislative and adjudicatory power of the tribe.  And, when that is the case,
tribal court exhaustion is arguably not required.  See, e.g., Hicks, 533 U.S. at 366-369, 374;  Blue Legs v. United States Bureau of
Indian Affairs, supra; Sprint Communications Co., L.P. v. Native American Telecom, LLC, supra; Myrick v. Devils Lake Sioux Mfg.
Corp., 718 F. Supp. 753 (D.N.D. 1989).  
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Community, 991 F.2d 458, 463 (8th Cir. 1993); Sprint Communications Co., L.P. v. Native

American Telecom, LLC,  No. Civ. 10-4110, 2010 WL 4973319  **3-5 (D.S.D. Dec. 1, 2010)

(exhaustion not required for an FCC tariff claim); Alltel Communications, LLC v. Oglala Sioux

Tribe, No. Civ.10-5011,  2010 WL 1999315, *12 (D.S.D. May 18, 2010). 

In summary, the Houles have strong arguments for why they should be able to collaterally

attack the tribal court’s order as being null and void for lack of subject matter jurisdiction based

upon the relief that the tribal court granted.  Further, there are strong arguments for why exhaustion

should not be required for at least this claim.22 
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2. Accord and satisfaction

 If the tribal court’s order is void and unenforceable, which clearly appears to be the case,

Central Power’s argument for accord and satisfaction must rest upon its offer to perform the

substance of what the tribal court ordered by its tender of the checks in satisfaction of the order and

the Houles’s alleged acceptance of the offer by cashing the checks.  In other words, what the court

would be enforcing is not the tribal court’s void order, but rather the parties’ subsequent agreement

to follow it notwithstanding any jurisdictional deficiency. The problem with this argument, however,

is that the subsequent agreement or accord would also be void.

As previously observed, 25 U.S.C. § 348 renders null and void any conveyance of an

allottee’s interest or contract touching upon the same, except as Congress has otherwise authorized.

And here, since there is no applicable statutory authorization for the accord claimed by Central

Power, it would be null and void under § 348 - at  least to the extent  that Central Power must rely

upon the alleged accord as giving it the right to be on the Houles’ allotment. See, e.g., Black Hills

Institute, 12 F.3d at 740-744;  Fredericks v. Mandel, 650 F.2d at 146-147.

In addition, the purported accord would be unenforceable  under 25 U.S.C. §§ 323-328.  As

detailed earlier, these statutes require that grants of any right-of-way across trust lands come from

the Secretary of the Interior, which, obviously, would not be the case for the purported agreement

that is the basis for its defense of accord and satisfaction.  See Fredericks v. Mandel, 650 F.2d at

146-147; Alaska v. 13.90 Acres of Land, 623 F. Supp. 1315 (D. Alaska 1985), aff’d sub nom.,

Etalook v. Exxon Pipeline Co., 831 F.2d 1440 (9th Cir. 1987) (pipeline company was required to

condemn right-of-way despite having obtained easements from the allottee because the easements

had not been granted by the Secretary of the Interior); cf. Gangh v. D.A. Schulte, 159 F.2d 694, 695-
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property.  See Nahno-Lopez v. Houser, 625 F.3d 1279 (10th Cir. 2010).  Further, if this action ever progresses to the point where
money is awarded for a permanent taking and possibly also for damages for trespass and damage to property, it would only seem
fair that Central Power should be entitled to offset what has already been paid.  In fact, given the substantial amounts that have been
paid, it is not at all clear that the Houles will do any better by proceeding with this action and could do worse. 
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696 & n.3 (2nd Cir. 1955) (concluding that a purported accord and satisfaction violated the public

policy of the Fair Labor Standards Act); Lumber Mut. Cas. Ins. Co. of N.Y. v. Locke, 60 F.2d 35,

37 (2d Cir. 1932) (concluding that the purported accord and satisfaction between the parties

regarding the compensation to be paid under the Longshoremen’s and Harbor Worker’s

Compensation Act was unenforceable because it contravened statutes prohibiting releases and

waivers of rights by employees); Kauffman v. The Sedalia Medical Center, Inc. Profit Sharing Plan

and Trust, No. 2:04-cv-543, 2006 WL 783461, *10 (S.D. Ohio Mar. 27, 2006) (concluding that the

application of accord and satisfaction to bar benefits ran contrary to the non-forfeiture provisions

of ERISA and the public policy of the statute). 

Finally, as for the money paid by Central Power, this was done at its peril. Cental Power is

not entitled to claim an interest in contravention of an express statutory prohibition simply by virtue

of having paid money that has not been returned.  E.g., Heckman v. United States, 224 U.S. 424,

446-447 (1912) (“The restrictions [against alienation] were set forth in public laws, and were matters

of general knowledge.  Those who dealt with the Indians contrary to these provisions are not entitled

to insist that they should keep the land if the purchase price is not repaid, and thus frustrate the

policy of the statute.”).23

In summary, Central Power’s defense of accord and satisfaction is of doubtful merit to the

extent that Central Power relies upon it to obtain rights allowing it to remain on the Houles’

allotment.
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3. Facts in dispute with respect to the substantive defenses

Aside from the fact that Central Power’s affirmative defenses are of questionable merit, it

appears that there are material facts in dispute as well as questions that might benefit from a more

complete record.  For example, it is not clear what Central Power needs in terms of right-of-way for

its 69 kV line and what the Houles are claiming is the extent of the trespass.  In addition, there are

the uncertainties regarding the scope of the tribal court’s order as discussed earlier, which creates

questions as to what would be precluded even if the court was to give effect to one or more of

Central Power’s substantive defenses. 

In addition, with respect to the defense of accord and satisfaction, the Houles dispute there

was an accord.  Their argument is that the tribal courts order was void and that they cashed Central

Power’s checks merely to offset what they believed was due and owing them for the alleged trespass

and damage to their property and not as an acceptance of the tribal court’s order or Central Power’s

offer to perform it. Generally speaking, the question of whether there is an accord is one of fact

unless no reasonable fact-finder could reach a different conclusion.  See generally 1 Am. Jur. 2d

Accord and Satisfaction § 54 (database updated Nov. 2010).  Here, it not clear that all of the

controlling facts are on the table.  Based on the current record, the issue may have to be resolved by

the jury if the defense of accord and satisfaction is allowed to go forward. 

III. CONCLUSIONS AND RECOMMENDATION

In summary, Central Power has failed to offer any argument for why the United States is an

indispensable party to the Houles’ claim for declaratory relief seeking to adjudge the tribal court’s

order null and void, and there appears to be none.  In addition, Central Power has failed to

demonstrate that the United States is an indispensable party with respect to the Houles’ remaining
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claims.  The only exception would be any request by the Houles in their complaint for what would

amount to permanent “takings” damages, but that is not of concern because the court lacks

jurisdiction to grant this relief unless Central Power asserts a counterclaim for condemnation naming

the United States as a counter defendant. Consequently, Central Power’s motion to dismiss based

on its Rule 19 arguments that the United States is an indispensable party should be denied. 

With respect to the second part of Central Power’s motion, the substantive defenses upon

which it relies are of questionable merit.   Further, there appears to be disputed fact issues that may

need to be resolved as well as questions that might benefit from a more complete record.  For these

reasons, and also because a motion to dismiss based on the substantive defenses now is procedurally

questionable, the more prudent course of action would be to simply deny the second part of Central

Power’s motion without prejudice and allow the defenses to be argued later based upon a more

complete record and after the parties have had some opportunity for discovery on the merits.  See C.

Wright & A. Miller, 5 Federal Practice and Procedure: Civil 3d § 1349 & n.17 (2004) (discussing

the court’s discretion in the handling of the motion and deferring issues to later consideration).

Therefore, it is RECOMMENDED that Central Power’s motion to dismiss (Doc. No. 82)

be DENIED, but without prejudice to Central Power’s assertion of its affirmative defenses of res

judicata, collateral estoppel, and accord and satisfaction in a later motion for summary judgment or

at trial.  

NOTICE OF RIGHT TO FILE OBJECTIONS

Pursuant to D.N.D. Civil L.R. 72.1(D)(3), any party may object to this recommendation

within fourteen (14) days after being served with a copy of this Report and Recommendation.
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Failure to file appropriate objections may result in the recommended action being taken without

further notice or opportunity to respond.

Dated this 23rd day of March, 2010.

           /s/ Charles S. Miller, Jr.           
Charles S. Miller, Jr.
United States Magistrate Judge
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