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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA

NORTHWESTERN DIVISION

David Houle and Becky Houle, Vernella ) Civil Case No. 4:09-cv-00021
Jeanotte, Howard Longie, Sr., and Duane )
Longie individually, and on behalf of all )
other persons similarly situated, )

)
Plaintiffs, )

)
vs. )

)
Central Power Electric Cooperative, Inc., )
a North Dakota Electric Cooperative )
corporation, )

)
Defendant )

_______________________

PLAINTIFFS’ MEMORANDUM RESISTING

DEFENDANT CENTRAL POWER ELECTRIC COOPERATIVE, INC.’S

MOTION TO DISMISS
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INTRODUCTORY STATEMENT

Counsel for Defendant Central Power Electric Cooperative, Inc. (hereinafter the “Power

Company”) appear desperate to hide the actions taken by the Power Company behind the cloak

of U.S. government action in an attempt to move their conduct beyond the scope of judicial

review. Before addressing the factual and legal issues raised, three hypothetical legal questions

will help focus the debate upon the issues before the Court:

A. If the owner of Black Acre grants to the USA a “roadway easement” for construction and

maintenance of a roadway upon the westerly seventy-five feet of black acre, may the USA

or its assigns, then proceed to also build a high voltage electric transmission line without

first seeking an additional easement from the landowner?

B. If the USA owns a “roadway easement” right-of-way, and an electric company wishes to

utilize a portion of such roadway right-of-way for the erection and maintenance of an

electric transmission line – must the electric company apply for permission from the

USA to do so?

C. Is permission granted by the USA to allow the sharing of a road way right-of-way for a

non-conforming use the legal equivalent of a grant of an easement for the new non-

conforming use?
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FACTS

There are many statements made by the Power Company in its statement of facts to which

Plaintiffs take exception. A few of the pertinent facts omitted or misstated in the Power

Company’s statement of facts follow:

1. The BIA has never issued an “electric transmission power line easement” to the Power

Company for any portion of the Houle property (BIA Indian Allotment Number 304-

5100B). [See Defendant’s Exhibit 1 and 2 attached to its memorandum in support of

motion. The Houle Allotment is not described therein] [For reference purposes, see

Plaintiffs’ Exhibit “A” which accurately describes the Houle parcel affected. However,

please note Exhibit “A” does not accurately depicts the width of the easement actually

taken by the Power Company.]

2. The Power Company entered upon the Houle parcel and commenced power line

construction before the Houles sought Turtle Mountain Tribal Court protection from this

unauthorized trespass. (David Houle Depo. Page 107, lines 6-24)

3. When the Houles filed for Tribal Court injunctive relief, the Power Company objected to

the Tribal Court’s jurisdiction to hear the matter, and filed a Notice of Special

Appearance [Plaintiffs’ Exhibit “B”] And again asserted the Tribal Court’s lack of

jurisdiction in its brief filed in support thereof. (Plaintiffs’ Exhibit “D”]

4. The Power Company possessed actual knowledge that the Tribal Advocate hired by the

Houles, and the Tribal Judge hearing their case were not graduates of an accredited law

school, nor were they admitted to practice law in any forum other than within the Turtle
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Mountain Jurisdiction. The initial “pleading” filed by the Houles was self prepared.

[Plaintiff’s Exhibit “C”]

5. The “Special Answer and Brief” filed with the Tribal Court on behalf of the Power

Company wrongfully represented to the Tribal Court that “CPEC has all necessary

permits from the BIA to proceed with the construction of the 69 KV single pole

transmission line” when in fact, it did not, and possessed actual knowledge that it did

not. By statute and by regulation, consent of the beneficial Indian land owner is a

condition precedent to applying for such a right-of-way easement and the Power

Company had not yet obtained such consent from the beneficial Indian landowners of

BIA Allotment Number 304-5100B (See Plaintiffs’ Exhibit “D” at pages 2, 11, and 12,

and again within the attached Ex. 1, at paragraph 7.)

The Power Company repeatedly represented to the Court the Power Company needed

nothing further from the BIA before proceeding to build its transmission line. This it

knew was not true – the Houles had not signed off and a BIA powerline easement had not

issued. The Power Company also represented to the Tribal Court: “CPEC has not

committed trespass as it has a legal right to enter the BIA’s right-of-way to construct a 69

KV single pole transmission line.” (Exhibit “D” at page 13)

6. Within the “Special Answer and Brief” filed with the Tribal Court on behalf of the Power

Company, Power Company Counsel discloses counsels’ significant legal knowledge

concerning the Tribal Court’s lack of jurisdiction over the subject matter of the case then

before it, stating::

* “The Plaintiffs have not sued the BIA and cannot do so because this Court has no
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jurisdiction over the BIA’s actions.” (Exhibit “D” at Page 12)

* “The BIA is an indispensable party in this action and this matter cannot proceed in

Court without its involvement.” (Exhibit “D” at page 12 )

* “Similarly, if CPEC felt is necessary to condemn the property, that would have to

occur in State Court. 25 U.S.C. § 357.” (Exhibit “D” at page 12, footnote 1)

* “The placement of the 69 KV single pole transmission line is not within this

Court’s jurisdiction, but the federal court. Strate, 520 U.S. at 459. As such this

matter should be dismissed.” (Exhibit “D” at page 12)

Even with full knowledge the Tribal Court lacked jurisdiction, when the Tribal Court

issued an Order which compelled the Houles to involuntarily allow the Power Company

to proceed to construct its 69 KV transmission line across the Houle parcel -- the Power

Company raced to enforce such Tribal Court Order.

Counsel for the Power Company had actual knowledge of the federal statutes and

regulations which denied the Tribal Court subject matter jurisdiction in the proceedings

then before it. Counsel for the Power Company knew the Tribal Court was then without

jurisdiction to involuntarily compel the Houles to allow the power line’s construction

and to involuntarily accept the Power Company’s offer of compensation. The Power

Company was the only party present (including the Court) with law trained legal

representation which enabled it to know and understand the significance of the Tribal

Court’s jurisdictional deficits, yet, because it saw such Order to be to its advantage, the

Power Company chose instead to exploit the extra-jurisdictional Tribal Court Order.

More importantly, Power Company legal counsel intentionally chose to evade the intent
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and purpose of 25 C.F.R. § 169.21, “Condemnation actions involving individually

owned lands, ” which part specifically mandates: “The facts relating to any condemnation

action to obtain a right-of-way over individually owned lands shall be reported

immediately by officials of the Bureau of Indian Affairs having knowledge of such facts

to appropriate officials of the Interior Department so that action may be taken to

safeguard the interests of the Indians

7. In its eagerness to exploit the Tribal Court’s involuntary taking of the Houle right-of-way

easement and to avoid disclosing the same to the BIA, the Power Company directly paid

the Houles the amounts directed by the Tribal Court, rather than complying with the

applicable statutes and regulations which mandate payment be to the BIA and not to the

individual Indians. 25 CFR Part 169.14; and Exhibit “E”

8. Defendant Power Company’s Exhibit 1 and 2 filed in support of Motion, also document

the fact that the BIA had not issued the forty-five foot wide easement as described therein

until the Summer of 2009. (Believed to have been filed on June 30, 2009) The forty-

five foot wide BIA easement was filed long after the commencement of this action and

long after the Power Company had completed construction and energized its Electric

Transmission lines. (Def. Exhibit 2 appears to have been filed for record on June 30,

2009, and first forwarded to the Power Company on August 17, 2009) It must be noted

that neither the Houle parcel nor the Vernella Jeanotte parcel are listed or described in

any BIA electric line right-of-way easement produced by Defendant Power Company.

The Power Company both built and energized its high voltage transmission line in

2008 , nearly a year prior to receipt of any easement document from the BIA.
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Construction prior to receipt of the BIA easement is contrary to the plain and simple

meaning of the regulations. 25 CFR Part 169.15, specifically provides: “A copy of such

instrument shall be promptly delivered to the applicant and thereafter the applicant may

proceed with the construction work “ The Power Company chose not to wait for the

delivery of the instrument which would have disclosed two essential facts: (1) no

easement had issued for construction upon either the Jeanotte or the Houle tracts; and (2)

the easement granted was only for a width of forty-five feet – not the one hundred feet

now occupied and required for the safe construction and operation of the electric

transmission line. Even today, the Power Company has yet to obtain a power line

easement to enter the remaining fifty-five feet it has taken.

9. The Power Company consistently misrepresents the BIA grant of a “Permit to Occupy

Right-of-Way” dated June 12, 2007, as if such was a grant of an electric transmission line

right-of-way easement. Obtaining such consent is absolutely necessary if any portion of

an electric line easement area overlaps an existing BIA roadway right-of way. However,

a permit to occupy right-of-way is not a grant of an easement, its only that which it says

it is, permission to share the right-of-way area on a subordinate basis so long as done in a

manner that does not interfere with the roadway purposes of the roadway easement area.

Such permission is necessary because the dual occupation of such space is adverse to the

existing roadway right-of-way. See Generally 23 CFR Part 625.201-315.

The BIA did not own an unrestricted fee title to the roadway right-of-way, and never

represented that it did. Set forth on page two of the BIA Permit, paragraph ten, “The

BIA does not warrant the title of the highway right-of-way covered by the terms of this
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agreement. The applicant shall be responsible for reviewing public records to determine

ownership.” (Exhibit ”F” page 2, paragraph 10) The Power Company knew these were

Indian Trust lands. The Power Company had obtained copies of the BIA roadway right-

of-way easements.1 In the instant case, each of the affected Indian Allottees owns the

beneficial ownership of all the real property within the BIA roadway right-of-way area,

even the area under concrete, subject only to their prior grant to the BIA for the

construction and maintenance of a “roadway”. The right to erect a high voltage electric

transmission line is not a lessor included burden granted in a roadway easement.

The BIA, acting in its capacity as the legal owner of a roadway right-of-way

easement had every legal right to grant a utility permission to co-occupy a portion of that

right-of-way, but that is all the BIA had the legal right to perform, and that is all the BIA

did in the instant case.2 The BIA would have had no legal authority to grant a power line

right-of-way easement absent compliance with the statutes and regulations for such

purpose for the protection of restricted Indian Trust Lands. The BIA complied with the
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laws and regulations and did not grant an easement. The BIA acted legally, it is the

unilateral actions of the Power Company that are complained of herein.

10. The Tribal Court Order upon which the Power Company now wishes to be bound by the

various theories of re judicata and collateral estoppel, specifically found the BIA roadway

easement width to only be fifty foot wide, and not the seventy-five foot wide strip

originally described in pre-construction documents. If the Power Company wishes to be

bound by the Tribal Court’s holdings, even under its own theory of the case, it now has a

twenty-five foot wide right-of-way gap right down the center of its line. This twenty-five

foot gap in its right-of-way includes the very land upon which all the poles have been set.

On a second and more serious note, the Power Company concealed this fact from both the

BIA and the dozens of Indian Trust Land beneficial owners with whom it had negotiated

zero payment for this extra twenty-five feet of right-of-way.

11. From initial contract, through final agreement with the Indian Trust Land beneficial

owners, the Power Company and its agents repeatedly represented that the high voltage

transmission line power line poles were not going to be place upon land they owned – an

active misrepresentation of a material fact. (Examples are found throughout the letters

sent by the Power Company and its agents to the Indian beneficiaries.)
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LEGAL ARGUMENT

I. If found by the Court to be an indispensable party, the US may be joined as a party

to the present proceedings.

The Power Company agues the United States is an indispensable party which cannot be

joined in these proceeding because the United States has not waived its sovereign immunity.

Such argument is procedurally improperly before the court at this time due to application of

Rule; and the ripeness of the issue for consideration by the Court. Even if the question is

properly before the Court, it should be rejected due to error in legal reasoning as addressed in

part two, below.

By Rule, a Rule 12(b)(7) Motion for Failure to Join a Necessary Party under Rule 19

must be brought prior to submitting a party’s answer.3 In the instant case, Defendant’s Answer

has already been filed. Even if properly before the Court, pending motions to amend pleadings

are before the Court which may impact the Court’s analysis of the nature of these proceedings.

Also, it is only after amended pleadings are allowed by the Court that they may be examined to

determine if a Rule 12(b)(7) motion may be made before filing responsive pleadings to the

amended Complaint – its not an automatic right. Plaintiffs’ pending motion to amend pleadings

causes many of the issues discussed in Defense Counsel’s brief, as well within the context of this

Brief, to be “moving targets.” Many of the issues discussed may become moot if motion to

amend is granted by the Court. A motion on the pleadings is not timely or ripe for judicial
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consideration at a time when the pleadings are in a state of flux.

II. The prayed for relief sought by Plaintiffs is not adverse to the real property interest

of the United States, and therefore this action does not fall within the jurisdictional

exclusion of the Quiet Title Act.

A. Plaintiffs have not alleged any wrong doing on the part of the United States.

Contrary to the repeated assertion by Defendant Power Company, Plaintiffs do not allege

any illegal conduct on the part of the BIA. The newly produced power line “easement” attached

to Defendant Power Company’s brief is not alleged to be the product of any wrong doing on the

part of the employees or agents of the United States. If such easement is to be revoked as a

result of these proceedings, it will not be due to any wrongdoing on the part of the government

employees, but rather, the acts of the Power Company. No fraud is alleged against any

employee or agent of the United States.

The Power Company has now come forward with an easement not in record at the time

these proceedings were commenced. (See Def. Exhibits 1 & 2, both dated in the Summer of

2009, fully one year after the Power Company built its power line in the Summer of 2008).

Search of local Turtle Mountain and Aberdeen Area Office realty records for such a grant prior

to the commencement of this action found no such grant of power line easement to exist.

However, even with this newly produced document, Plaintiffs’ pleadings do not implicate the

BIA in any wrong doing. For reasons discussed below, even with the after-the-fact grant of an

easement, the Power Company, and not the BIA, still does not possess the legal right to burden
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the Indian Trust Lands in questions with its high voltage electric transmission line..4 While this

newly disclosed BIA easement dated June 30, 2009, might be set aside as a result of this civil

action, such will not be the result of a finding of improper conduct or action on the part of the

United States, but, rather, on the part of the Power Company.

B. This Court has been granted jurisdiction over the United States within the scope of

Plaintiffs’ Prayer For Relief.

Contrary to the argument of the Power Company, if the Court finds the United States to

be a necessary party, the United States may be joined to the instant proceedings. Depending

upon the reason the United States may be found to be a necessary party, this Court’s Jurisdiction

over the United States may be founded either upon the Administrative Procedures Act (5 USC §

702), and/or 28 U.S.C. § 1346, as a “civil action or claim against the United States, not

exceeding $10,000 in amount, founded either upon the Constitution, or any Act of Congress, or

any regulation of an executive department, . . ..” Plaintiffs have no need of any jurisdictional

authority under the Quiet Title Act (28 U.S.C. § 2409a) as asserted by the Power Company

because Plaintiffs do not seek to diminish or eliminate the interests of the United States in their

Indian Trust Lands.

The Power Company wrongly argues the statutory provisions of the Quiet Title Act which

specifically exclude quiet title litigation against the United States in the case of Indian Trust

Lands would act to prevent joinder of the United States as a party herein. The Power Company
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would like nothing better than to hide behind the immunity of the United States to shield its own

wrong doing. However, the law does not afford the Power Company such protection. The

instant case is not a quiet title action, nor can the natural result of obtaining the relief prayed

cause the instant proceedings to be characterized a quiet title action in purpose and effect. The

instant case does not seek to diminish the real property interests of the United States in any way.

The instant case is not being initiated by third parties hostile to the trust relationship, but, rather,

by the direct Indian beneficiaries for whom such lands are held in trust. The instant action seeks

to protect and restore Indian Trust lands, not diminish them, and is being brought solely by the

trust beneficial owners.

The Power Company premises its characterization of the present action as within the

scope of the jurisdictional exclusion of § 2409a by relying upon judicial opinions rendered in

cases in which the relief sought by those third parties to the trust relationship would have resulted

in diminishment or elimination of the interests of the United States – not true in the case now

before the Court.

A few relevant facts affecting the application of the relevant case law on this issue

include::

1. Plaintiffs are not “third parties” to the US trust relationship in question, but, rather, are

the named, direct and intended beneficiaries of the trust holdings.

2. Plaintiffs’ prayer for relief does not seek to diminish or terminate the title or interests of

the US, but, rather, Plaintiffs seek to protect such Indian Trust Lands from an unlawful

encroachment.

3. Plaintiffs do not challenge the legal right of the US to grant easements to utility
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companies for the construction and maintenance of electric transmission lines upon

Indian Trust Lands. Rather, at issue herein is the conduct of the Power company.

4. Plaintiffs’ prayer for relief seeks redress for the non-consensual imposition of a new

burden upon their lands within those portions of their lands previously only burdened by

the presence of a beneficial roadway right-of-way. The Indian Trust lands are now

occupied by the Power Company with a big, ugly, high voltage electric transmission line

which gives no benefit to their remainder interest

5. Plaintiffs’ prayer for relief seeks a conclusion of law the Power Company’s present use

of a seventy foot wide swath of the BIA roadway, absent prior consent obtained in

compliance with the provisions of 25 C.F.R. Part 169, et.al, is an unlawful trespass and

burden upon the trust lands of the Plaintiffs. It is conceded the Power Company did

apply for and obtain a right to co-occupy the BIA roadway right-of-ways. However,

obtaining a right to share a portion of a road way right-of-way does not, by itself, grant an

easement to impose the additional burden of a high voltage electric transmission line

thereupon. The BIA does not own, nor does it claim to own an unrestricted ownership of

its BIA roadway right-of-way. The BIA possesses an easement to construct a roadway

thereon and has claimed nothing more.

6. The Power Company failed to follow the regulatory process prescribed in 25 C.F.R. Part

169 to obtain an easement from the plaintiff landowners for the occupation and use of

their seventy-five feet of land for the erection and maintenance of the high voltage

electric transmission line.

7. When soliciting the Indian beneficiaries for their consent to build its transmission line, in
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every written and oral communication, the Power Company did overtly represent all

power line structures would not be built upon their land. The Power Company knew or

should have known such to be a material misrepresentation of a material fact

C. If found an indispensable party, the United States may be joined as a party herein..

The Motion before the Court begs the question of whether or not the United States may

be joined as a party defendant, and assumes the answer to be negative. Counsel for the Power

Company assume the only applicable jurisdictional grant to be that found within the Quiet Title

Act (QTA, 28 USC § 2409a). Such is not the case unless the effect of the instant litigation

would be to quiet title adversely against the interests of the United States.

The Power Company argues the QTA provision which excludes Indian Trust Lands from

the statute’s waiver of sovereign immunity poses an absolute bar to making the U.S. a party to

the instant proceedings. Such argument rests entirely upon an assumption that Plaintiff’s action

falls within the scope of the QTA jurisdictional exclusion – it does not because it is neither a

quiet title action in name or substance. Further, the Quiet Title Act itself provides: “nor does it

apply to or affect actions which may be or could have been brought under sections 1346, 1347,

1491, or 2410 of this title.” Code Section 28 U.S.C. § 1346, grants to the United States District

Courts jurisdiction to hear cases “founded either upon the Constitution, or any Act of Congress,

or any regulation of an executive department, or upon any express or implied contract with the

United States” so long as damages sought against the United States do not exceed $10,000. No

damages are sought against the United States. If the United States were to be made a party, it

would be for the limited purpose of enforcing the provisions “of the Constitution, or any Act of

Congress, or any regulation of an executive department” and for no other purpose. If Plaintiffs
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should be victorious on all issues and obtain all relief prayed for, the title of the United States

would not be diminished.

The Power Company cites Gov. Of Kansas v. Kempthorne, 516 F.3d 833, 841 (10th Cir.

2008) for the proposition that non-quiet title actions are barred by the QTA jurisdictional

exclusion if Indian Trust Lands are involved. However, a reading of Kempthorne, and the cases

cited therein, disclose the application of an “adversity” test to determine if non-quiet title actions

fall within the scope of the jurisdictional exclusion of the QTA. The key elements of this

“adversity” test involves two elements: (1) a finding that the litigants are third parties to the trust

relationship; and (2) a finding that the plain meaning and effect of a plaintiff’s prayer for relief

would be to void or diminish the trust rem. In the instant case, neither element is present.

In Kempthorne, the Court analyzed Plaintiffs’ prayer for relief to determine if the “suit is

a ‘quiet title’ action sufficient to invoke the Quiet Title Act. Ib. 842. The Kempthorne Court

cited precedence in which the prior courts had to “focus on the relief sought by the plaintiffs” to

answer this same question. In each case in which the QTA was found to have applied, the courts

had also found the plain meaning of the relief sought would have made the “trust acquisition

null and void.” Ib. 842. In Neighbors for Rational Development Inc. V. Norton, 379 F. 3d 956,

962 (10th Cir. 2004), the Court defined the scope of the exclusion “as expressed in the Quiet Title

Act, that third parties be prevented ‘from interfering with the United States’ obligation to the

Indians.” Also, in Schivwits Band of Paiute Indians v. Utah, 428 F.3d 966, 976 (10th Cr. 2005),

the Court found the QTA to bar jurisdiction “to the extent [they] sought to challenge the BIA’s

decision to take the property at issue into trust for the Band.” In Kempthorne, the Court found

the Plaintiffs’ requested relief plainly presents a direct challenge to the United States’ title for the
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[Indian trust land in question].” Ib. 843. In conclusion, the Court stated, “because the relief

requested by the Plaintiffs’ suit effectively renders it a quiet title action against the United States,

we look to the Quiet Title Act . . .” Ib. 846. Nothing in the prayer for relief in the instant case

would “effectively render it a quiet title action against the United States.”

The instant case does not contest the power and ability of the United States to grant

electric line right-of-way easements. Rather, this case is about the failures of the Power

Company to comply with statutes and regulations, and its failure to lawfully obtain all necessary

easements prior to the construction of its electric transmission line. Nothing in Plaintiffs’ prayer

for relief seeks to diminish the title or interests of the United States in any manner. To the

contrary, the prayer for relief seeks to restore to the United States that which has been wrongfully

taken without prior permission and consent of either the United States.

D. Plaintiffs’ Prayers for Relief lie against Defendant Power Company, and not the

United States. Plaintiffs’ claims are not “adverse” to interests of the United States..

Only the wrongful conduct of the Power Company is at issue herein, not that of the BIA.

To Plaintiffs’ collective knowledge, the BIA has not been at fault. It is the Power Company

which has wrongfully seized a power line right-of-way in each of the following ways:

1. By building its power line prior to actual receipt of executed and recorded right-of-way

easement documents issued by the BIA. (Had it waited and reviewed the documents, the

errors and omissions would have been obvious and would have prevented the present

litigation)

2. By building its power lines upon Indian Trust Lands without first obtaining the Indian

owner’s consent (for the Houle and Jeanotte parcels, no lawful consent was obtained, but

Case 4:09-cv-00021-DLH -CSM   Document 92    Filed 01/15/10   Page 17 of 22



Page 18

even for everyone else, the Power company never asked for, nor obtained consent to

impose the added burden within the BIA roadway easement area.)

3. By building its power line on land with no BIA power line easement.. (More than half

the land occupied – 55 ft wide, has no BIA electric line right-of-way easement)

4. By paying right-of-way damages directly to an Indian beneficiary and not through the BIA

(and thereby concealing from the BIA the unlawful involuntary taking involved)

5. By claiming a benefit from a extra-jurisdictional tribal court judicial order to which it

knew Power Company was not entitled to enforce:

* Power Company knew state condemnation laws and procedures had to be

followed before a court may issue an involuntary order compelling an

allottee to grant an easement and accept tendered payment.

* Power Company knew Federal Law and Regulations required notice be

given to the United States of any involuntary taking of a right-of-way

across Indian Trust Lands.

6, By occupying a right-of-way greater than that which had been applied for from the BIA.

7. By telling all the Indian beneficial owners that no poles would be placed upon land on

which they owned a beneficial interest.

8. By concealing from both the BIA and the Indian land owners the Tribal Court’s Order

finding an additional twenty-five feet of right-of-way must be purchased from the Indian

land owners

In the instant case, no power line right of way easement has been granted by the BIA to

the Power Company for the first fifty-five feet now occupied of the one hundred foot wide right
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of way. This fifty-five foot wide strip includes the land upon which the physical power line pole

structures have been placed, Thus, more than half of the right-of-way area now occupied by the

Power Company has no BIA grant of easement for erection of the power line. This is true for all

the BIA Indian Trust Land parcels, and, if the Tribal Court is correct about the width of the BIA

roadway right-of-way, the middle twenty-five feet has no claim of right from any source. The

BIA made it clear in it “Permit to Occupy” that the BIA did not warrant title and held “the utility

company responsible for acquiring the right-of-way needed to protect its facilities.” The Power

Company failed to do so at its own peril.

III. Allegations Concerning the Individual Claims of Houles and Longies.

A. Individual Claim of David and Becky Houle

That the United States has plenary jurisdiction over Indians and their lands is no longer

questioned. That the United States has acted within its plenary authority over Indian lands both

by statute and by regulation in such a manner and to such a degree of specificity as to preempt

all aspects of the means to acquire a utility easement across Indian Trust Lands is also not in

doubt. The Power Company was fully aware of both of these legal facts, yet it appears now

before this Court to claim the Tribal Court Order which was issued in total derogation of the

statutory and regulatory scheme adopted by the United States – should be recognized and

enforced.

In the Tribal Court proceedings, the Tribal Court sought to exercise adjudicatory authority

over a non-member of the Tribe – the United States, the legal owner of the real property the

Tribal Court’s Order sought to diminish by imposing an electric transmission line easement

Case 4:09-cv-00021-DLH -CSM   Document 92    Filed 01/15/10   Page 19 of 22



Page 20

thereon. The very statute cited by the Power Company – the Quiet Title Act, 28 U.S.C. § 2409a,

denies even the United States District Court such jurisdiction..

In a recent opinion finding a Tribal Court lacked jurisdiction over a non-member, Plains

Commerce Bank v. Long Family Land & Cattle Co., Inc., et al, 128 S. Ct. 1761, 170 L.Ed. 2d

537 (2008), the U.S. Supreme Court observed:

“We begin by noting that whether a tribal court has adjudicative authority over

nonmembers is a federal question. See Iowa Mut. Ins. Co. v. LaPlante, 480 U. S. 9, 15

(1987); National Farmers Union Ins. Cos. v. Crow Tribe, 471 U. S. 845, 852853 (1985). If

the tribal court is found to lack such jurisdiction, any judgment as to the nonmember is

necessarily null and void.”

Within that same opinion, citing Strate v. A-1 Contractors, 520 U. S. 438, 453 (1997), the Court

observed: “According to our precedents, "a tribe's adjudicative jurisdiction does not exceed its

legislative jurisdiction."

The Turtle Mountain Tribe possesses no legislative jurisdiction over the United States or

the real property of the United States, and accordingly, lacks adjudicative jurisdiction. Any

judgment or order which seeks to exercise jurisdiction over the United States or its property is

null and void. In the same manner, any actions taken to enforce or comply with such an Order or

Judgment is of no legal meaning or effect. The concepts cited by the Power Company are

founded in equity, but to seek equity one must come to the Court with clean hands – something

the Power Company has failed to do.
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B. Individual claims of Longies

It is agreed the Longies consented to the grant of easement to the Power Company, but

the Power Company has failed to build its high voltage electric transmission line within the

boundaries of the granted easement. Also left unresolved are the following issues:

1. The consent was obtained by the use of a material false representation that the

transmission line poles would not be erected upon land the Longies owned.

2. No power line right-of-way easement has been granted by the BIA for anything except a

forty-five foot wide corridor commencing five feet west of the erected power line

structures, and upon which nothing has been built.

3. The land within the BIA roadway right-of-way continues to be owned by the United

States in trust for the benefit of the Longies, subject only to the adverse rights granted to

the BIA for the construction and maintenance of a roadway, and for no other purpose.

4. While the initial BIA roadway easement was initially granted for 75 feet, such width was

negotiated down to 50 feet subsequent to the construction of the roadway, and the land

owners along the BIA roadways were given exclusive control and possession of the 25

feet no longer required. It is upon this 25 foot strip that the Power Company has built its

power line. It is also this 25 foot strip that the Tribal Court found the Power Company

must also be paid for.
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CONCLUSION

For the reasons stated, Defendant Power Company motions now before the Court should

in all things be denied.

Submitted to the Court this 15th day of January, 2010.

_______/s/___________________
Larry M. Baer (N.D. #03284)
1550 South Deer Road
West Des Moines, Iowa 50266
Phone/Fax (800) 884-0452
LMBAER@BAERLODGE.COM
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