
Docket No. 10-35237 
 

In the 

United States Court of Appeals 
For the 

Ninth Circuit 

 

WAPATO HERITAGE LLC, a Washington Limited Liability Company,  
KENNETH EVANS, Individual Resident of Washington State,  

JOHN WAYNE JONES, Individual Resident of Washington State, 
and JAMIE JONES, Individual Resident of Washington State, 

Plaintiffs-Appellees, 

v. 

SANDRA D. EVANS, 
an Individual not a Resident of Washington State, 

Defendant-Appellant. 

_______________________________________ 

Appeal from a Decision of the United States District Court for the Eastern District of Washington, 
No. 2:07-cv-00314-EFS  ·  Honorable Edward F. Shea 

 

PETITION FOR PANEL REHEARING AND  
REHEARING EN BANC 

 

 
MARIO GONZALEZ, ESQ. 
LAW OFFICES OF MARIO GONZALEZ 
522 Seventh Street, Suite 202 
Rapid City, South Dakota 57701 
(605) 716-6355 Telephone 

MARY T. WYNNE, ESQ. 
WYNNE LAW OFFICE 
3561 South Tumbleweed Court 
Chandler, Arizona 85248 
(480) 895-0642 Telephone 

 
Attorneys for Appellant Sandra D. Evans 

 

 
 
COUNSEL PRESS · (800) 3-APPEAL 

 
PRINTED ON RECYCLED PAPER 

 

Case: 10-35237   04/14/2011   Page: 1 of 40    ID: 7718009   DktEntry: 49-1



i 

TABLE OF CONTENTS 
 
 
TABLE OF AUTHORITIES .................................................................................... ii 
 
INTRODUCTION  .................................................................................................... 1 
 
ARGUMENT ............................................................................................................. 2 

I. The Panel Majority's Decision That The District Court  
Had Subject Matter Jurisdiction To Enforce The  
Settlement Agreement Conflicts With Kokkonen  
and Peabody Coal. .................................................................................. 2 

 
II. Kokkonen Applies Even Where The Underlying Suit 

Resolved By The Settlement Agreement Raised  
Federal Questions Of Law. ..................................................................... 6 
 

III. This Court Is Under A Duty To Dismiss Actions  
Whenever It Appears That The Court Lacks  
Subject Matter Jurisdiction. .................................................................. 18 
 

 
CONCLUSION ........................................................................................................ 20  
 
CERTIFICATE OF COMPLIANCE ....................................................................... 21 
 
MEMORANDUM 
 
CERTIFICATE OF SERVICE 
  

Case: 10-35237   04/14/2011   Page: 2 of 40    ID: 7718009   DktEntry: 49-1



ii 

TABLE OF AUTHORITIES 
 
CASES 
 
Abbott Laboratories v. CVS Pharmacy, Inc.,  
 290 F.3d 854 (7th Cir. 2002) ............................................................... 9, 12, 13 
 
Arbaugh v. Y & H Corp.,  
 546 U.S. 500 (2006)................................................................................. 18, 19 
 
Augustine v. United States,  
 704 F.2d 1074 (9th Cir. 1983) ....................................................................... 18 
 
Billingsley v. C.I.R.,  
 868 F.2d 1081 (9th Cir. 1989). ...................................................................... 18 
 
Bova v. City of Medford,  
 564 F.3d 1093 (9th Cir. 2009) ....................................................................... 19 
 
Fairfax Countywide Citizens Ass'n v. Fairfax County,  
 571 F.2d 1299 (4th Cir.), cert. denied, 439 U.S. 1047 (1978) .............. 7, 8, 13 
 
In re Estate of Covington,  
 450 F.3d 917 (9th Cir. 2006) ......................................................................... 12 
 
Kakaygeesick v. Salazar,  
 656 F. Supp. 2d 964 (D. Minn. 2009),   
 aff'd, 389 Fed. Appx. 580 (8th Cir. 2010),  
 cert. denied, 2011 U.S. LEXIS 2741 (U.S. Apr. 4, 2011) ............................. 12 
 
Kokkonen v. Guardian Life Ins. Co.,  
 511 U.S. 375 (1994)................................................................................passim 
 
Kuehner v. Dickinson & Co.,  
 84 F.3d 316 (9th Cir. 1996) ........................................................................... 19 
 
Langley v. Jackson State University,  
 14 F.3d 1070 (5th Cir.),  
 cert. denied, 513 U.S. 811 (1994)............................................ 9, 10, 11, 13, 14 
 

Case: 10-35237   04/14/2011   Page: 3 of 40    ID: 7718009   DktEntry: 49-1



iii 

Littell v. Nakai, 344 F.2d 486 (9th Cir. 1965),  
 cert. denied, 382 U.S. 986 (1966).   ............................................................ 5, 6 
 
Looper Maintenance Service, Inc. v. Indianapolis Public Housing Authority, 

2005 U.S. App. LEXIS 4391(7th Cir. Feb. 11, 2005)  
(No. 03-2206) .............................................................................................. 8, 9 
 

Lucille v. City of Chicago,  
 31 F.3d 546 (7th Cir. 1994),  

cert. denied, 513 U.S. 1154 (1995). .......................................................... 9, 12 
 

Lynch, Inc. v. SamataMason, Inc.,  
 279 F.3d 487 (7th Cir. 2002) ........................................................................... 9 
 
McCall-Bey v. Franzen,  
 777 F.2d 1178 (7th Cir. 1985) ............................................................. 8, 13, 14 
 
Morris v. City of Hobart,  
 39 F.3d 1105 (10th Cir. 1994), 
  cert. denied, 514 U.S. 1109 (1995) ........................................................ 11, 12 
 
Oglala Sioux Tribe v. C&W Enterprises,  
 487 F.3d 1129 (8th Cir. 2007) ................................................................. 10, 11 
 
O’Leary v. Fanghella,  
 866 F. Supp. 1119 (N.D. Ill. 1994) ................................................................ 13 
 
Peabody Coal Co. v. Navajo Nation,  
 373 F.3d 945 (9th Cir. 2004),  
 cert. denied, 543 U.S. 1054 (2005) ............................................... 1, 2, 3, 4, 11 
 
Perez-Martin v. Ashcroft,  
 394 F.3d 752, 756 (9th Cir. 2005) ................................................................. 19 
 
State of Oregon v. Legal Services Corp.,  
 552 F.3d 965 (9th Cir. 2009) ......................................................................... 18 
 
United States v. Cotton,  
 535 U.S. 625 (2002)....................................................................................... 18 
  

Case: 10-35237   04/14/2011   Page: 4 of 40    ID: 7718009   DktEntry: 49-1



iv 

Wapato Heritage, LLC v. Evans, 2011 U.S. App. LEXIS 6667  
 (9th Cir. March 31, 2011) .......................................................................passim 
 
 
STATUTES 
 
25 U.S.C. § 373 .......................................................................................................... 2 
 
25 U.S.C. §410 ....................................................................................... 11, 15, 16, 17 
 
28 U.S.C. § 1331 .................................................................................................... 4, 5 
 
28 U.S.C. § 1332 .................................................................................................. 5, 20 
 
43 C.F.R. § 30.15 ....................................................................................................... 2 
 
 
OTHER AUTHORITIES 
 
Fed. R. Civ. P. 12(h)(3) ............................................................................................ 18 

Case: 10-35237   04/14/2011   Page: 5 of 40    ID: 7718009   DktEntry: 49-1



1 

INTRODUCTION 
 

 Appellant Sandra D. Evans hereby petitions for rehearing or rehearing en 

banc.  The decision of the panel handed down March 31, 2011, Wapato Heritage, 

LLC v. Evans, 2011 U.S. App. LEXIS 6667 (9th Cir. March 31, 2011), conflicts 

with the earlier reported decision of the United States Supreme Court in Kokkonen 

v. Guardian Life Ins. Co., 511 U.S. 375 (1994), and with the earlier reported 

decision of this Court in Peabody Coal Co. v. Navajo Nation, 373 F.3d 945 (9th 

Cir. 2004), cert. denied, 543 U.S. 1054 (2005).  These conflicts were not addressed 

by the panel's majority opinion. Consideration by the full Court is therefore 

necessary to secure and maintain uniformity of this Court's decisions and 

agreement with Supreme Court precedent.  Furthermore, this proceeding presents a 

question of exceptional importance: whether a federal district court may properly 

exercise “automatic” or “derivative” federal-question jurisdiction over a garden-

variety state-law breach of contract action for the enforcement of a settlement 

agreement entered into between private parties merely because the settled claim 

involved a federal question.  The panel decision on this issue conflicts with the 

authoritative decisions of other United States Courts of Appeals that have 

addressed the issue. 
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ARGUMENT 

I. The Panel Majority's Decision That The District Court Had 
Subject Matter Jurisdiction To Enforce The Settlement 
Agreement Conflicts With Kokkonen and Peabody Coal. 

 
 As Judge Tallman correctly concluded in his dissent, “[t]o enforce the 

Settlement Agreement [that the parties entered into to resolve an Indian probate 

proceeding pending before a probate judge of the Bureau of Indian Affairs], 

Wapato [Heritage] brings a garden-variety state law contract claim that simply 

does not 'arise under' federal law for purposes of establishing federal question 

jurisdiction under 28 U.S.C. § 1331.”  Wapato, 2011 U.S. App. LEXIS 6667, *5-6 

(Tallman, J., dissenting in part).  The panel majority nevertheless determined that 

the district court had federal question jurisdiction over this settlement enforcement 

action because 25 U.S.C. § 373 requires federal approval of probate distribution of 

Indian money and property, and 43 C.F.R. § 30.150 requires federal approval of 

settlement agreements resolving Indian probate proceedings.  Wapato, 2011 U.S. 

App. LEXIS 6667, *3; see also id., *8 (Tallman, J., dissenting in part) (“[T]he 

majority concludes that we nonetheless have jurisdiction to enforce the settlement 

agreement simply because federal law requires federal approval of Indian wills, 25 

U.S.C. § 373, and gives BIA probate judges the authority to approve settlement 

agreements resolving contested Indian probate proceedings, 43 C.F.R. § 30.150.”).   
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 “[T]his conclusion cannot be squared with controlling precedent.”  Id., *8 

(Tallman, J., dissenting in part).  First, the panel decision fatally conflicts with the 

Supreme Court's decision in Kokkonen.  As in Kokonnen, “[t]he suit [in this case] 

involves a claim for breach of a contract, part of the consideration for which was 

dismissal of an earlier federal suit [i.e., the BIA Indian probate proceeding].” 

Kokkonen, 511 U.S. at 381.  However, “[n]o federal statute makes that connection 

(if it constitutionally could) the basis for federal-court jurisdiction over the contract 

dispute.”  Id. Nor does a district court have “inherent power,” under the doctrine of 

ancillary jurisdiction, to resolve such a dispute.  Id. at 380.  Rather, “enforcement 

of the settlement agreement is for state courts, unless there is some independent 

basis for jurisdiction.”  Id. at 382 (emphasis supplied). 

 It is true, as the dissent recognized, see Wapato, 2011 U.S. App. LEXIS 

6667, *9 (Tallman, J., dissenting in part), that jurisdiction to enforce the settlement 

agreement might be found “if the terms of the settlement agreement had been made 

part of the order of dismissal[.]”  Kokkonen, 511 U.S. at 381.  “But that never 

happened in this case.”  Wapato, 2011 U.S. App. LEXIS 6667, *10 (Tallman, J., 

dissenting in part).  The BIA probate judge's Order approving the Settlement 

Agreement neither directed the transfer of future payments from Evans to Wapato 

Heritage, nor expressly retained jurisdiction to enforce the agreement.  Id.  Rather, 
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as Judge Tallman correctly points out, “the federal probate court said that it lacked 

jurisdiction to compel Evans to make the promised payments,” and that its Order 

approving the Settlement Agreement “would terminate its jurisdiction over the 

decedent's estate.”  Id. 

 Furthermore, “[c]ontrary to the [panel] majority's unsupported assertion, the 

mere fact that a federal probate court approved the terms of a settlement agreement 

in no way implies that a federal district court has jurisdiction to enforce that 

agreement – especially when the probate court itself neither claimed nor retained 

that jurisdiction.” Wapato, 2011 U.S. App. LEXIS 6667, *10-11 (Tallman, J., 

dissenting in part).  The Supreme Court in Kokkonen specifically held that a federal 

judge's mere awareness and approval of the terms of the settlement agreement do 

not suffice to make them part of his order.”  Kokkonen, 511 U.S. at 381 (emphasis 

added). 

 Finally, no “independent” basis of jurisdiction has ever been identified by 

the parties or the courts.  “[N]o federal law issue is raised by the plaintiff's 

complaint,” precluding federal question jurisdiction under 28 U.S.C. § 1331.  

Wapato, 2011 U.S. App. LEXIS 6667, *10 (Tallman, J., dissenting in part); see 

also id., *8 (noting “absence of any disputed issue of federal law raised by the 

plaintiff's complaint as required by the well-pleaded complaint rule”).  Nor have 
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the parties ever been shown to be completely diverse as required for diversity 

jurisdiction under 28 U.S.C. § 1332.  Absent such an independent basis for 

jurisdiction, Kokkonen controls and requires a reversal of the district court's denial 

of Evans' motion to dismiss for lack of federal question jurisdiction. 

 The panel decision also conflicts with this Court's prior decision in Peabody 

Coal.  In that case, the plaintiff coal company and related entities brought an action 

in federal court to enforce an arbitration settlement agreement between the 

plaintiffs and the defendant Navajo Nation. The agreement had been entered by the 

arbitration panel as a final award in an arbitration proceeding involving a dispute 

about the amount of royalties payable under federally approved mineral leases 

entered into between the parties.  In affirming the district court's dismissal of the 

action for lack of subject matter jurisdiction, this Court rejected the plaintiffs' 

argument that the Secretary of the Interior's approval of the underlying mineral 

leases and lease amendments, coupled with “the general federal regulatory scheme 

governing such mineral leases,” raised a substantial federal question of law.  

Peabody Coal, 373 F.3d at 949.  The Court held that “Peabody's claim for 

enforcement of an arbitration award sounds in general contract law and does not 

require the resolution of a substantial question of federal law.”  Id. at 951.  See also 

Littell v. Nakai, 344 F.2d 486, 488-90 (9th Cir. 1965), cert. denied, 382 U.S. 986 
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(1966).  In Littell, this Court held that no federal question was presented by a 

complaint for tortious interference with an Indian employment contract, even 

though the contract had been authorized by federal statute and approved by federal 

officials.  The Court reasoned that the real substance of the controversy “centers 

upon the contract and its construction, rather than the statutory basis for the 

contract.”  Id. at 488.  

 Wapato's claim for enforcement of the Settlement Agreement likewise 

sounds in general contract law.  It does not require resolution of a substantial 

question of federal law, notwithstanding the general federal regulatory scheme 

governing Indian probates and the BIA judge's approval of the agreement.  

Accordingly, the panel majority’s decision conflicts with Supreme Court precedent 

and this Court’s own prior decisions.  Therefore, this Court should grant the 

Petition to resolve the above identified conflicts and thereby secure and maintain 

the uniformity of the Court's decisions. 

II. Kokkonen Applies Even Where The Underlying Suit Resolved By 
The Settlement Agreement Raised Federal Questions Of Law. 

 
 The panel decision failed to address the key issue of exceptional importance 

raised by Evans' jurisdictional challenge, namely whether the holding in Kokkonen 

applies to the enforcement of a settlement agreement that terminated an underlying 

proceeding falling within federal question jurisdiction.  The panel decision 
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assumes that the Kokkonen principle, requiring either retention of jurisdiction to 

enforce a settlement or an independent basis for jurisdiction for an action on the 

settlement agreement, has no application to suits for the enforcement of settlement 

agreements terminating federal question actions.  In making this unwarranted and 

unsupported assumption, the panel majority creates a precedent that conflicts with 

authoritative decisions from four other Circuit Courts of Appeals that have 

addressed the issue. 

 In a pre-Kokkonen case, Fairfax Countywide Citizens Ass'n v. Fairfax 

County, 571 F.2d 1299 (4th Cir.), cert. denied, 439 U.S. 1047 (1978), the plaintiff 

association filed a federal civil rights action against a Virginia county, alleging race 

discrimination in the delivery of public services, particularly in the provision of 

public roads.  The parties entered into a settlement agreement, whereby the county 

undertook to upgrade the roads in predominantly black neighborhoods.  In 

accordance with the agreement, the association voluntarily dismissed their claims 

against the county.  The association later brought suit in federal district court 

seeking to enforce the settlement agreement.  The Fourth Circuit held that the 

district court lacked federal question jurisdiction to entertain the enforcement 

action, reasoning that the association's breach of contract claim did not arise under 

federal law and that “[t]he settlement agreement between Association and County, 
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while serving to terminate litigation of a federal claim, was a private contract 

entered into after private negotiations between the parties.”  Fairfax, 571 F.2d at 

1303.  Finding “no independent basis for jurisdiction over the contract dispute,” 

the court reversed the order of the district court compelling the county to perform 

its remaining obligations under the settlement agreement.  Id. at 1306 

 In another pre-Kokkonen case, McCall-Bey v. Franzen, 777 F.2d 1178 (7th 

Cir. 1985), the plaintiff inmate at an Illinois state prison brought a federal civil 

rights action against the defendant state correctional officials.  The parties entered 

into a settlement agreement terminating the litigation.  The inmate later obtained an 

injunction from the district court compelling the defendants to admit him to a work 

release program pursuant to the terms of the agreement. On appeal, the Seventh 

Circuit held that, while “[s]ome contract disputes are within federal jurisdiction . . . 

a contract dispute between parties of the same state that arises under state rather 

than federal law is not, even though the contract was made in settlement of a 

federal-question suit.”  McCall-Bey, 777 F.2d at 1186 (emphasis added).   

 The Seventh Circuit has adhered to McCall-Bey in decisions handed down 

after Kokkonen was decided.  See Looper Maintenance Service, Inc. v. Indianapolis 

Public Housing Authority,  2005 U.S. App. LEXIS 4391, *6 (7th Cir. Feb. 11, 

2005) (No. 03-2206) (“[E]ven though the settlement was made in a federal-
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question suit, there is no subject matter jurisdiction [to enforce the settlement] 

because the parties are citizens of Indiana and the breach of contract claim arises 

under state law”) (citation omitted); Abbott Laboratories v. CVS Pharmacy, Inc., 

290 F.3d 854, 857 (7th Cir. 2002) (holding that, although class action suit for 

violation of federal antitrust laws that ended in a settlement was within federal-

question jurisdiction, suit on the settlement required an independent basis of 

federal jurisdiction); Lynch, Inc. v. SamataMason, Inc., 279 F.3d 487, 489 (7th Cir. 

2002) (“Because the parties are not diverse, any suit to enforce the settlement 

agreement in this case would have to be brought in state court even though the 

settlement was of federal as well as state claims”) (citations omitted); Lucille v. 

City of Chicago, 31 F.3d 546, 548 (7th Cir. 1994), cert. denied, 513 U.S. 1154 

(1995). 

 In still another pre-Kokkonen decision, Langley v. Jackson State University, 

14 F.3d 1070 (5th Cir.), cert. denied, 513 U.S. 811 (1994), the Fifth Circuit held 

that the district court had no subject matter jurisdiction to enforce a settlement 

agreement that terminated the plaintiff professor's Title VII employment 

discrimination action.  The court stated that it could not find “any indication that 

Congress has established an administrative structure evidencing its intent to 

provide a federal forum for private parties to enforce settlement agreements ending 
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[Title VII] discrimination disputes after a lawsuit has been filed.”  Id. at 1073. 

 In Oglala Sioux Tribe v. C&W Enterprises, 487 F.3d 1129 (8th Cir. 2007), a 

post- Kokkonen decision, the district court an Indian tribe’s declaratory judgment 

action concerning the enforcement of an arbitration provision in a contract, 

concluding that it lacked subject matter jurisdiction because the parties were not 

diverse and the case did not arise under federal law.  Id. at 1130.  The Eight Circuit 

affirmed, stating that “federal courts are courts of limited jurisdiction”, and 

explaining that the federal question must be apparent on the face of a well-pleaded 

complaint: 

We will normally consider a claim to have arisen under federal law if 
a federal cause of action appears on the face a well-pleaded complaint. 
Oklahoma Tax Commission v. Graham, 489 U.S. 838, 840-41, 109 S. 
Ct. 1519, 103 L. Ed. 2d 924 (1989). Under the well-pleaded complaint 
rule, the existence of a federal cause of action depends upon the 
plaintiff's claim rather than any defense that may be asserted by the 
defendant. Id. The existence of a tribal immunity defense, for 
example, will not convert a claim based on state law into a federal 
cause of action, even though tribal immunity is a matter of federal 
common law and even if it might potentially resolve the case. Id. at 
841. As the Supreme Court held in Graham, which also involved tribal 
immunity, "it has long been settled that the existence of a federal 
immunity to the claims asserted does not convert a suit otherwise 
arising under state law into one which, in the statutory sense, arises 
under federal law." Id. (citing Gully v. First Nat'l Bank, 299 U.S. 109, 
57 S. Ct. 96, 81 L. Ed. 70 (1936)). 

 
Id. at 1130-1131.  “When a court inquires into the nature of the action, it "must 

examine the realistic position of the parties.”  Id. at 1131.   
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 Here, as with the plaintiff in Oglala, Wapato Heritage cannot meet the well-

pleaded complaint rule.  Plaintiffs' causes of action are all created by Washington 

state law, not federal law, and their asserted right to relief does not depend on the 

resolution of any substantial question of federal law. Indeed, the underlying claim 

here is for enforcement of a settlement agreement. It is not enough to confer 

jurisdiction that Evans bases her defense in part on the interpretation and 

applicability of 25 U.S.C. §410.  Oglala, 487 F.3d at 1130-1131 (fact that defense 

to claims was based on federal law is insufficient to confer federal-question 

jurisdiction); see also Peabody, 373 F.3d at 949 (a plaintiff's well-pleaded 

complaint must establish either (1) that federal law creates the cause of action or 

(2) that the plaintiff's asserted right to relief depends on the resolution of a 

substantial question of federal law).   

 Finally, in a post-Kokkonen decision, Morris v. City of Hobart, 39 F.3d 1105 

(10th Cir. 1994), cert. denied, 514 U.S. 1109 (1995), the Tenth Circuit likewise 

held that a district court lacks subject matter jurisdiction to enforce a settlement 

agreement terminating a Title VII action.  Citing Langley, the court stated that “we 

find no suggestion that Congress intended to confer federal question jurisdiction 

over contract disputes arising out of private settlements.”  Id. at 1111 (footnote and 

citation omitted).  The Tenth Circuit quoted with approval the Seventh Circuit's 
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dismissal in Lucille, 31 F.3d at 548, of the argument that “just because the initial 

suit sought to vindicate a federal right, the court possesses federal-question 

jurisdiction to construe and enforce a contract ending litigation.”  Id. 

 The panel majority in Wapato essentially held that “federal courts have 

automatic jurisdiction over a[n] [Indian] probate settlement agreement after 

probate has closed,” Wapato, 2011 U.S. App. LEXIS 6667, *10 (Tallman, J., 

dissenting in part), because in the underlying probate proceeding “federal law 

supplies the standards for determining valid execution and proper interpretation of 

[Indian] wills.”  In re Estate of Covington, 450 F.3d 917, 924 (9th Cir. 2006).  

Concededly, the Indian trust probate was within federal-question jurisdiction, and 

the federal courts would certainly have had federal question jurisdiction over an 

action for review of the BIA judge’s order approving the Settlement Agreement.  

Cf. Kakaygeesick v. Salazar, 656 F. Supp. 2d 964 (D. Minn. 2009), aff'd, 389 Fed. 

Appx. 580 (8th Cir. 2010), cert. denied, 2011 U.S. LEXIS 2741 (U.S. Apr. 4, 

2011).  But, as the authorities cited above establish, that fact is insufficient to 

confer federal-question jurisdiction over a purely state-law contract action to 

enforce a settlement agreement.   

 Although the Indian trust probate that ended in the settlement was within 

federal-question jurisdiction, “the settlement is just a contract, so a suit on the 
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settlement needs an independent basis of federal jurisdiction[.]”  Abbott 

Laboratories, 290 F.3d at 857 (emphasis in original), citing Kokkonen.  Thus, “the 

fact that the original action was a federal-question case would not confer federal 

question jurisdiction to enforce the settlement agreement (which is simply a 

breach-of-contract claim) if diversity of citizenship is lacking.”  O’Leary v. 

Fanghella, 866 F. Supp. 1119, 1120 (N.D. Ill. 1994).  Therefore, the Wapato 

panel's ill-considered ruling is contrary to and conflicts with the holdings of the 

Fourth, Fifth, Seventh, Eighth, and Tenth Circuits, which rejected the contention 

that a district court has federal question jurisdiction over an action to enforce a 

settlement agreement, just because that agreement served to terminate a federal-

question suit. 

 To allow the panel decision in Wapato to stand would be to set a dangerous 

precedent.  It would permit any party to a settlement agreement that ends a federal-

question action to argue that “a federal district court has subject matter jurisdiction 

over a breach of contract action 'merely by virtue of having had jurisdiction over 

the case that was settled.'” Langley, 14 F.3d at 1074, quoting McCall-Bey, 777 F.2d 

at 1185.  The Fourth Circuit referred to this as “derivative jurisdiction,” Fairfax, 

571 F.2d at 1304, while Judge Tallman in his dissent termed it “automatic 

jurisdiction.”  Wapato, 2011 U.S. App. LEXIS 6667, *10 (Tallman, J., dissenting in 
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part). Whatever the label, it would allow parties to settlement agreements that 

terminate federal-question suits to come into federal court to enforce the 

agreements many years after termination of the underlying actions. See McCall-

Bey, 777 F.2d at 1187 (“If 20 years from now the plaintiff complains that the 

defendants have violated a term of the settlement agreement, the judge would, in 

the plaintiff's view have jurisdiction to entertain the complaint – and this regardless 

of whether the district judge intended to retain jurisdiction.”).  Such automatic or 

“'derivative' jurisdiction knows no time limit.”  Langley, 14 F.3d at 1074.  An 

alleged breach of a settlement agreement negotiated and entered into by private 

parties “is not the kind of dispute that is likely to require for its just resolution the 

special independence, experience, and perspective that federal courts may be 

thought to bring to the decision of certain cases.”   McCall-Bey, 777 F.2d at 1186.  

“A dispute between residents of the same state over the meaning of their contract . . 

. [is] traditionally, uncontroversially, and exclusively within the jurisdiction of state 

courts.”  Id.   

 Moreover, this decision could potentially transform the federal court system 

into a “small claims court” for claims against Indians, and, perhaps even more 

insidious, this ill-conceived decision can be used by creditors to make an end-run 
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around the protections afforded Indians under 25 U.S.C. § 4101.  Those with claims 

against Indians, no matter how small or insignificant, will now bombard the federal 

courts with filings seeking an order directing the Indian to fill out a form assigning 

the Indian’s trust money to the creditor, citing this decision as precedent.  This will 

result in money that is supposed to be held in trust by the federal government to 

protect Indians being dispersed against the Indians’ best interests without the 

required federal oversight.  Indians will seek relief in federal court from state and 

federal orders that deprive them of the protections of 25 U.S.C. § 410.   

 Indeed, this scenario has already happened in this case.  At a recent hearing 

on the state court probate of the decedent’s non-trust assets, Wapato Heritage and 

the other individual plaintiffs in the probate matter, brandishing this case as a 

weapon.  (See Clerk's Notes for Chelan County Superior Court proceeding held 

April 11, attached as Exhibit 1 since the written order is not yet available.).  They 

claimed that the state court had the authority under this decision to reach Ms. 

Evan's entire trust allotment and her entire trust income by simply ordering the 

Indian beneficial owner to fill out a form requiring all of her trust income to be 

                                                 
1 25 U.S.C. §410 provides in its entirety that: “No money accruing from any lease 

or sale of lands held in trust by the United States for any Indian shall become 
liable for the payment of any debt of, or claim against, such Indian contracted or 
arising during such trust period, or, in case of a minor, during his minority, 
except with the approval and consent of the Secretary of the Interior.” 
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sent to the County Court, and then requiring Ms. Evans to deliver that form to the 

Office of the Special Trustee.  It is clear that the Chelan County Court, involved in 

this case, reads this Court's recent three judge panel ruling entered in the above 

captioned matter, as conveying full authority for accessing all Indian trust money 

being held in trust by the United States, for the purpose of paying any alleged non-

Indian debt.  Using this recently conveyed authority, the Chelan County Court 

wasted no time entering an order requiring Ms. Evans to divest herself of all of her 

income and place it within the exclusive physical custody and control of this court 

or face completely being disinherited and jailed for contempt if she refused to do 

so.  (See Clerk's Notes for Chelan County Superior Court proceeding held April 11, 

attached as Exhibit 1 since the written order is not yet available.). 

 This newly created state court control over money held in trust by the federal 

government is the logic nexus for the opinion entered by the majority of the panel 

in this case.  The Trustee, the federal government, would then take trust funds out 

of the federally held trust account and send those monies to whomever the Indian 

was forced to designate at the strong arm of the county or state court.  This 

completely eviscerates the right Indians have to expect the federal government o 

meet it's trust responsibilities to tribes and individual Indians.  Such a procedure 

also destroys the protections afforded to Indians under § 410, and utterly destroys 
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the purpose of the statute.   

 In sum, the panel majority’s decision here is an aberration, in direct conflict 

with every other Court of Appeal that has addressed the issue.  No jurisdiction – 

other than the Ninth Circuit after this decision – permits a plaintiff to manufacture 

federal-question jurisdiction under the well-pleaded complaint rule solely on the 

basis that the purely state-law claim at issue, here the breach of a settlement 

agreement, involved resolution of a federal claim.  The panel majority’s decision 

does not even address the well-pleaded complaint rule, and utterly fails to point to 

even a single cause of action created by federal law or substantial question of 

federal law raised by the complaint to overcome this jurisdictional hurdle.  In 

addition, this decision will likely result in a deluge of federal cases concerning 

debtor-creditor matters against Indians that have no legitimate basis to be in federal 

court, and atomizes the protections afforded Indians under 25 U.S.C. § 410.  If this 

Court intends to deviate from the other Courts of Appeal in so drastic a fashion, it 

should do so only after considering the propriety of such a decision en banc.   

 For the above reasons, the full Court should grant this Petition: (1) to address 

the question of exceptional importance as to whether a federal district court has 

“automatic” or “derivative” federal question jurisdiction over an action for the 

breach of a settlement agreement, merely because the settlement agreement served 
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to end a federal-question action or proceeding; and (2) to bring the Ninth Circuit 

into line with the well-reasoned, authoritative decisions of the other Circuit Courts 

of Appeals that have addressed the issue and denied the existence of such 

derivative jurisdiction. 

III. This Court Is Under A Duty To Dismiss Actions Whenever It 
Appears That The Court Lacks Subject Matter Jurisdiction. 

  
 It is well established that this Court “is under a continuing duty to dismiss an 

action whenever it appears that the court lacks jurisdiction.”  Augustine v. United 

States, 704 F.2d 1074, 1077 (9th Cir. 1983); see Fed. R. Civ. P. 12(h)(3).  “An 

objection that a federal court lacks subject matter jurisdiction may be raised at any 

time, even after trial and the entry of judgment.”  State of Oregon v. Legal Services 

Corp., 552 F.3d 965, 969 (9th Cir. 2009) (emphasis added), citing Arbaugh v. Y & 

H Corp., 546 U.S. 500, 506 (2006).  Subject matter jurisdiction, because it 

involves a court's power to hear a case, can never be forfeited or waived.  Arbaugh, 

546 U.S. at 514, quoting United States v. Cotton, 535 U.S. 625, 630 (2002); 

Augustine, 704 F.2d at 1077.  Indeed, the panel majority correctly acknowledged 

this principle.  Wapato, 2011 U.S. App. LEXIS 6667, *3, n. 1, noting that “the 

district court correctly recognized that a jurisdictional challenge cannot be 

waived,” citing Billingsley v. C.I.R., 868 F.2d 1081, 1085 (9th Cir. 1989). 

 Even where the parties do not raise the issue of subject matter jurisdiction, 
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every federal court has “an independent obligation to inquire into [its] own 

jurisdiction.”  Bova v. City of Medford, 564 F.3d 1093, 1095 (9th Cir. 2009) 

(emphasis added), quoting Perez-Martin v. Ashcroft, 394 F.3d 752, 756 (9th Cir. 

2005); see also Arbaugh, 546 U.S. at 514 (“[C]ourts, including this court, have an 

independent obligation to determine whether subject-matter jurisdiction exists, 

even in the absence of a challenge from any party.”) 

 Given that the defense of subject matter jurisdiction cannot be waived and 

that this Court is under “an independent duty to confirm that our jurisdiction is 

proper,” Kuehner v. Dickinson & Co., 84 F.3d 316, 318-19 (9th Cir. 1996), the fact 

that Evans may have acted belatedly in pressing her affirmative defense of lack of 

subject matter jurisdiction is of no moment.  See Wapato, 2011 U.S. App. LEXIS 

6667, *3, n. 1.  Despite any such delay, when a lack of subject matter jurisdiction 

becomes apparent, it is this Court's “duty not to proceed.”  Wapato, 2011 U.S. App. 

LEXIS 6667, *11 (Tallman, J., dissenting in part).  The full Court should therefore 

grant the Petition in order to adequately fulfill the Court's continuing and 

independent obligation to inquire into its jurisdiction.   
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CONCLUSION 

 In view of the arguments made and authorities cited above, Appellant-

Petitioner Sandra D. Evans respectfully requests that her Petition for Rehearing or 

Rehearing En Banc be granted, that the panel decision be vacated, that the district 

court's denial of Evans' motion to dismiss for lack of federal question jurisdiction 

be reversed, and that the matter be remanded for a determination as to whether or 

not jurisdiction can be based on diversity of citizenship under 28 U.S.C. § 1332. 

 

 

     Respectfully submitted, 

 
     s/ Mary T. Wynne                    
     Mary Turgeon Wynne 
     WYNNE LAW FIRM 
     3561 S. Tumbleweed Ct. 
     Chandler, AZ 85248 
     (509) 429-3508  
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CERTIFICATE OF COMPLIANCE 

 I certify that this petition uses a proportional typeface and 14-point font, and 

contains 4,497 words.  A motion to exceed the word limit of 4,200 words is filed 

concurrently with this petition. 

 

     Respectfully submitted, 

 
     s/ Mary T. Wynne                    
     Mary Turgeon Wynne 
     WYNNE LAW FIRM 
     3561 S. Tumbleweed Ct. 
     Chandler, AZ 85248 
     (509) 429-3508  
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Argued and Submitted March 10, 2011

Seattle, Washington

Before: FISHER, GOULD, and TALLMAN, Circuit Judges.

William Wapato Evans’ heirs settled their dispute over his estate by

executing a Settlement and Release Agreement (“Settlement Agreement”), which

required, among other things, that his daughter Sandra Evans (“Sandra”) make

payments from her Individual Indian Money (“IIM”) account in the form of a loan

to a corporation owned by her nephews called Wapato Heritage, LLC.  Sandra

expected that the payments would require oversight and approval by the Bureau of

Indian Affairs (“BIA”), and when the BIA said that she was free to authorize the

payments without its approval, Sandra refused to authorize the payments.  Wapato

Heritage then sued her for breach of contract and sued her financial advisor, Dan

Gargan (“Gargan”), for tortious interference with contract.  The district court

denied Sandra’s motion to dismiss for lack of subject-matter jurisdiction, and

entered summary judgment in favor of Gargan on the tortious interference claim

and in favor of Wapato Heritage on the contract claim.  Sandra appeals the denial

of her motion to dismiss and the entry of summary judgment in favor of Wapato

Heritage; Wapato Heritage appeals the entry of summary judgment in favor of
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Although Sandra moved to dismiss for lack of subject-matter jurisdiction1

belatedly, the district court correctly recognized that a jurisdictional challenge

cannot be waived.  Billingsley v. C.I.R., 868 F.2d 1081, 1085 (9th Cir. 1989).

4

Gargan; and Gargan appeals the denial of his motion for attorneys’ fees.  We have

jurisdiction pursuant to 28 U.S.C. § 1291, and we affirm.

Sandra challenges the district court’s November 23, 2009 order denying her

motion to dismiss for lack of subject-matter jurisdiction.  The district court

reasoned that it had federal question jurisdiction pursuant to 28 U.S.C. § 1331

because federal law sets conditions for the Settlement Agreement’s validity and

effectiveness.  See 25 U.S.C. § 373 (requiring federal approval of probate

distribution of Indian money and property); see also In re Estate of Covington, 450

F.3d 917, 924 (9th Cir. 2006) (stating that federal law controls Indian probate

matters); 43 C.F.R. § 30.150 (delineating requirements for federal approval of

settlement agreements resolving issues in such probate proceedings).  We reject

Sandra’s challenge to jurisdiction for the reasons stated by the district court.1

We also agree that the district court properly entered summary judgment in

favor of Wapato Heritage on the breach of contract claim.  There was no genuine

issue of material fact because the evidence showed that Sandra had not made the

IIM loans required by the Settlement Agreement, and BIA approval was not a

condition precedent to that obligation.  Assuming without deciding that the BIA
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 Sandra argues that the district court’s summary judgment ruling was2

predicated on its erroneous resolution of a prior in limine motion excluding the

testimony of damages expert Robert Duffy.  We need not decide whether the in

limine motion was resolved correctly or whether it affected the summary judgment

ruling because Sandra waived the affirmative defense of offset, for which she

sought to admit Duffy’s testimony, by not pleading in her answer the theory she

planned to argue at trial.  See Locke v. City of Seattle, 137 P.3d 52, 61 (Wash. Ct.

App. 2006) (stating that offset is an affirmative defense to be pled in the answer).

5

erred by not subjecting the IIM loan payments to its review and approval, such

error would not excuse Sandra’s performance of the contract.2

Further, the award of summary judgment to Gargan on the tortious

interference claim was correct because the evidence did not create a genuine issue

of material fact as to whether he induced Sandra’s breach of the Settlement

Agreement.  Wapato Heritage proffered only speculative evidence in support of its

claim, which is insufficient to defeat summary judgment.  See Nolan v. Cleland,

686 F.2d 806, 812 (9th Cir. 1982).  Despite Gargan’s success on this claim, the

district court did not abuse its discretion by denying him attorneys’ fees. 

Washington courts normally do not award attorneys’ fees to prevailing parties

absent a contract, statute, or recognized ground of equity, see Rorvig v. Douglas,

873 P.2d 492, 497 (Wash. 1994), and the district court acted within its discretion

by not applying an exception to this rule.
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Finally, the district court did not abuse its discretion when it determined that

Wapato Heritage did not properly preserve its argument that Sandra should be

disinherited because of the will’s no-contest clause.

The parties shall bear their own costs on appeal.

AFFIRMED.
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TALLMAN, Circuit Judge, dissenting in part:

While I substantially agree with my colleagues’ analysis of the merits of

Wapato Heritage’s breach-of-contract claim, I am nevertheless compelled to

dissent because I do not believe we have jurisdiction to undertake that analysis.  To

enforce the Settlement Agreement, Wapato brings a garden-variety state law

contract claim that simply does not “arise under” federal law for the purposes of

establishing federal question jurisdiction under 28 U.S.C. § 1331.  Therefore, I

would reverse the district court’s denial of Evans’ motion to dismiss for lack of

federal question jurisdiction and remand for a determination as to whether Wapato

Heritage can nonetheless establish jurisdiction through diversity of citizenship

under 28 U.S.C. § 1332.  I join my colleagues in affirming the district court’s grant

of summary judgment in favor of Gargan on the tortious interference claim. 

State law supplies the substantive rules of decision for Wapato Heritage’s

breach-of-contract claim.  See Erie R. Co. v. Tompkins, 304 U.S. 64, 78 (1938). 

Federal question jurisdiction may nonetheless lie if this state law claim raises a

substantial and disputed issue of federal law.  Grable & Sons Metal Prods., Inc. v.

Darue, 545 U.S. 308, 314 (2005).  To be sure, there is a disputed issue of federal

law raised in this case:  whether 25 U.S.C. § 410 means that yet another BIA
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approval beyond that obtained to settle the underlying probate litigation is required

before Evans can assign payments from her IIM account to Wapato Heritage in

fulfillment of her obligations under the Settlement Agreement.  However, this issue

was pleaded in defendant Evans’ answer as an affirmative defense asserted to

excuse her refusal to perform the contract.  It is axiomatic that federal question

jurisdiction is proper only when the disputed federal issue is necessarily raised by

the plaintiff’s well-pleaded complaint.  Grable, 545 U.S. at 314; Franchise Tax Bd.

of State of Cal. v. Constr. Laborers Vacation Trust, 463 U.S. 1, 10 (1983).  A

defense based on federal law, whether raised in the defendant’s answer or

anticipated by the plaintiff’s complaint, is not sufficient to establish federal

question jurisdiction.  Franchise Tax Bd., 463 U.S. at 10; Wayne v. DHL

Worldwide Express, 294 F.3d 1179, 1183 (9th Cir. 2002).

The fact that Wapato’s contract claim necessarily raised the issue of the

Settlement Agreement’s validity, which depended on its approval by the BIA under

43 C.F.R. § 30.150, also does not establish federal question jurisdiction because

the parties have never disputed this issue.  See Grable, 545 U.S. 314 (noting that a

federal issue raised in the plaintiff’s complaint must be “actually disputed” to

support federal question jurisdiction).  Evans admitted in her answer that she and

Wapato Heritage are parties to a settlement agreement which was approved both by
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the Chelan County, Washington, Superior Court and by a BIA probate judge.  In

fact, rather than contesting the contract’s validity, both parties’ pleadings

specifically argued that the terms of the Agreement were operative.  What is

disputed is not BIA’s approval of the Settlement Agreement itself, but rather

whether and how BIA must approve of specific disbursements from Evans’ IIM

account to Wapato Heritage under the Agreement.  Because this issue arises only

as an affirmative defense to the state law breach-of-contract claim, it does not

establish federal question jurisdiction.

Despite the absence of any disputed issue of federal law raised by the

plaintiff’s complaint as required by the well-pleaded complaint rule, the majority

concludes that we nonetheless have jurisdiction to enforce the settlement

agreement simply because federal law requires federal approval of Indian wills, 25

U.S.C. § 373, and gives BIA probate judges the authority to approve settlement

agreements resolving contested Indian probate proceedings, 43 C.F.R. § 30.150. 

However, this conclusion cannot be squared with controlling precedent.  The

Supreme Court has expressly declined to recognize any “inherent power” on the

part of a federal court to enforce a settlement agreement simply because the

agreement resolved a federal proceeding.  See Kokkonen v. Guardian Life Ins. Co.,

511 U.S. 375, 377-378 (1994).  Rather, enforcement of such a settlement
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agreement “requires its own basis for jurisdiction.” Id. at 378; see also Peabody

Coal Co. v. Navajo Nation, 373 F.3d 945, 949 (9th Cir. 2004) (holding that the

“general federal regulatory scheme” governing Indian mineral leases did not

establish federal jurisdiction to enforce an arbitration agreement made under such a

lease when the plaintiff’s claim sounded only in general contract law); id. at 951

(“[W]here the validity of a federally-regulated contract is not at issue, courts have

not found a substantial federal question to be present.”).

Kokkonen does suggest that a federal court may have jurisdiction to enforce

a settlement agreement arising from its own proceedings if the court

contemporaneously issues an order that specifically requires compliance with the

agreement’s terms, 511 U.S. at 381, or expressly retains jurisdiction to enforce the

agreement, id. at 379.  But that never happened in this case.  The BIA probate

judge’s Order approving the Settlement Agreement directed only the distribution

of the decedent’s federal trust assets to Evans and Wapato Heritage—not the

transfer of future payments from Evans to Wapato Heritage.  Furthermore, far from

expressly retaining jurisdiction to enforce the Agreement, the federal probate court

said that it lacked jurisdiction to compel Evans to make the promised payments,

and that a final order approving the settlement agreement would terminate its

jurisdiction over the decedent’s estate.  The probate has long since been closed.
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While In re Estate of Covington, cited by the majority, acknowledges that

“federal law supplies the standards for determining valid execution and proper

interpretation of [Indian] wills” during probate proceedings, it nowhere suggests

that federal courts have automatic jurisdiction over a probate settlement agreement

after probate has closed even if no federal law issue is raised by the plaintiff’s

complaint.  450 F.3d 917, 924 (9th Cir. 2006).  Contrary to the majority’s

unsupported assertion, the mere fact that a federal probate court has approved the

terms of a settlement agreement in no way implies that a federal district court has

jurisdiction to enforce that agreement—especially when the probate court itself

neither claimed nor retained that jurisdiction.  

I am not eager to dismiss Wapato Heritage’s breach-of-contract claim such

that the litigation must start from scratch in state court.  The parties and the district

court have already labored over this claim for several years in the federal forum.

The plaintiffs appear to present a strong case for relief, whereas Evans appears to

have reserved her jurisdictional trump card until she faced defeat in federal court. 

But even these circumstances do not justify federal court adjudication of a claim

that does not belong here.  To the contrary, it is our duty not to proceed.  See

Augustine v. U.S., 704 F.2d 1074, 1077 (9th Cir. 1983) (“The defense of lack of

subject matter jurisdiction cannot be waived, and the court is under a continuing
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duty to dismiss an action whenever it appears that the court lacks jurisdiction.”). 

Therefore, I respectfully dissent.
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