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Servs., 144 Wash.App. 432, 443, 192 P.3d 903
(2008);  see also Kitsap–Mason Dairymen’s
Ass’n v. Wash. State Tax Comm’n, 77
Wash.2d 812, 815, 467 P.2d 312 (1970)
(‘‘Rules must be written within the frame-
work and policy of the applicable statutes.’’).
It is the intent of the legislature, not the
executive branch, that is at issue in resolving
the dispute herein.

¶ 26 Third, CRSP asserts that our decision
in Sims establishes that RCW 82.02.020 ap-
plies to a local government’s actions even
when the local government is promulgating
an ordinance in direct response to state law
requirements.  But the holding in Sims is
inapplicable to the circumstances herein, giv-
en that the legislature created considerably
different structures within the GMA and the
SMA. The plurality opinion in Biggers de-
scribes the differences:

The process for adopting SMPs is differ-
ent from the process for adopting GMA
comprehensive plans and regulations.  The
SMA did not vest planning authority exclu-
sively in local government, as did the
GMA. Instead, the SMA provides for state
checks and balances on local authority, in-
cluding the requirement that the Depart-
ment of Ecology approve all local shoreline
master plans before they become effective.

162 Wash.2d at 701, 169 P.3d 14 (J.M. John-
son, J., lead opinion) (citing RCW
90.58.090(1)).  King County’s adoption of the
clearing limits challenged in Sims was solely
a local government action, distinct from the
circumstances herein where the county’s
adoption of its SMP was contingent upon
obtaining approval from the state.

¶ 27 Finally, CRSP avers that, even if we
conclude that RCW 82.02.020 does not apply
to SMPs because of the S 950state’s involve-
ment, we should nevertheless hold that any
portions of the SMP that are developed en-
tirely at the local government’s discretion are

subject to RCW 82.02.020.  But the fact that
the particular provisions challenged by
CRSP herein were required either by the
SMA or by Ecology is not the key determi-
nate in reaching our holding.6  Rather, our
holding is driven by the state’s pervasive
involvement throughout the entire SMP de-
velopment process.  Even where portions of
a SMP are developed without a direct Ecolo-
gy mandate, the state’s statutorily-required
role in oversight and approval dictates that
RCW 82.02.020 does not apply.

VII

¶ 28 SMPs are developed at the insistence
of, and with direction by, the state and are
effective only upon state approval.  Because
of the state’s involvement, SMP provisions do
not constitute local regulations constrained
by RCW 82.02.020.  The superior court cor-
rectly so ruled.

¶ 29 Affirmed.

We concur:  LAU and ELLINGTON, JJ.

,
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Background:  State appealed from deci-
sion of District Court dismissing, on ju-
risdiction grounds, the prosecution of an

6. CRSP protests both the SMP’s limitation on the
buildable area of non-conforming lots and the
SMP’s uniform shoreline setbacks.  Ecology re-
quired Whatcom County to revise its provision
regarding the building area size on non-conform-
ing lots before Ecology would approve of the
county’s SMP. In addition, the uniform shoreline
setbacks were effectively required by the SMA in
this instance because Whatcom County had des-

ignated all of its shorelines as critical areas.
WCC 16.16.710.  The SMA required Whatcom
County to ‘‘provide[ ] a level of protection of
critical areas at least equal to that provided by
[Whatcom County’s] critical areas ordinances.’’
RCW 90.58.090(4).  Thus, Whatcom County met
this requirement by incorporating within the
SMP the same buffer zones for shoreline areas as
its critical areas ordinance contained.
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enrolled member of an Indian tribe for
second-degree unlawful use of a net and
retaining undersized sturgeon. The Supe-
rior Court, Klickitat County, E. Thomp-
son Reynolds, J., reversed. Discretionary
review was granted.

Holding:  The Court of Appeals, Brown,
A.C.J., held that State lacked jurisdiction
to prosecute defendant for fishing viola-
tions at the Maryhill Treaty Fishing Ac-
cess Site, though that site was not on
Yakama reservation land, where the site
was acquired for Indians’ use and benefit
in lieu of treaty fishing grounds sub-
merged or destroyed by dam construction.
Superior Court reversed.

1. Criminal Law O1179
When reviewing a superior court deci-

sion reviewing a decision of a district court,
the Court of Appeals reviews the district
court’s decision to determine whether that
court committed any errors of law, accepting
its factual determinations that are supported
by substantial evidence and reviewing al-
leged errors of law de novo.  RALJ 9.1.

2. Criminal Law O1139
Because jurisdiction is a matter of law,

the appellate court reviews such issues de
novo when the location of a crime is not in
dispute.

3. Indians O109, 124
Treaties, agreements, and statutes must

be liberally construed in favor of the Indian
tribe, and all ambiguities are to be resolved
in its favor.

4. Indians O368(2)
State lacked jurisdiction to prosecute an

enrolled member of the Yakama Nation Indi-
an tribe for second-degree unlawful use of a
net and retaining undersized sturgeon, relat-
ing to commercial fishing at the Maryhill
Treaty Fishing Access Site (MTFAS), though
that site was not on Yakama reservation
land, where the site was acquired for Indians’
use and benefit in lieu of treaty fishing
grounds submerged or destroyed by dam
construction.  West’s RCWA 37.12.010; Trea-

ty between the United States and the Yaka-
ma Nation of Indians, Art. III, 12 Stat. 951.

Thomas Andrew Zeilman, Law Offices of
Thomas Zeilman, Yakima, WA, for Petition-
er.

Michael S. Grossmann, Atty. Gen. Ofc.
Fish & Wildlife Division, Olympia, WA, for
Respondent.

BROWN, A.C.J.

S 40¶ 1 Lester R. Jim, an enrolled member
of the Yakama Nation, appeals a superior
court decision reversing the district court’s
dismissal of his fishing citations for lack of
jurisdiction over the Maryhill Treaty Fishing
Access Site (MTFAS).  This court granted
Mr. Jim discretionary review.  We reverse
the superior court because the State of
Washington lacks jurisdiction to cite Mr. Jim
at the MTFAS.

FACTS

¶ 2 The MTFAS is located in Klickitat
County in Indian Country.  While it is not on
an Indian reservation, the site was acquired
for the Indians use and benefit ‘‘in-lieu’’ of
treaty fishing grounds submerged or de-
stroyed by dam construction on the Columbia
River.  Sohappy v. Hodel, 911 F.2d 1312,
1315 (9th Cir.1990).  On June 25, 2008, Mr.
Jim, S 41an enrolled member of the Yakama
Nation was commercially fishing on the Co-
lumbia River.  After he docked his boat at
the MTFAS, Washington Department of
Fish and Wildlife officers approached him.
An officer cited Mr. Jim for second degree
unlawful use of a net and retaining under-
sized sturgeon.  Mr. Jim pleaded not guilty
and successfully requested dismissal on juris-
dictional grounds.  The State successfully ap-
pealed to the superior court.  This court
granted discretionary review.

ANALYSIS

¶ 3 The issue is whether the State has
criminal jurisdiction over an enrolled mem-
ber of the Yakama Nation for fishing viola-
tions allegedly occurring at the MTFAS.
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[1, 2] ¶ 4 ‘‘RALJ 9.1 governs appellate
review of a superior court decision reviewing
a decision of a district court.’’  State v. Brok-
man, 84 Wash.App. 848, 850, 930 P.2d 354
(1997).  We review the district court’s deci-
sion to determine whether that court commit-
ted any errors of law, accepting its factual
determinations that are supported by sub-
stantial evidence and reviewing alleged er-
rors of law de novo.  RALJ 9.1.  Because
jurisdiction is a matter of law, we review
such issues de novo when the location of a
crime is not in dispute.  State v. Eriksen, 166
Wash.2d 953, 959, 216 P.3d 382 (2009).

[3] ¶ 5 ‘‘Treaties, agreements, and stat-
utes must be liberally construed in favor of
the tribe, and all ambiguities are to be re-
solved in its favor.’’  Id. (citing Choctaw Na-
tion of Indians v. United States, 318 U.S.
423, 431–32, 63 S.Ct. 672, 87 L.Ed. 877
(1943)).  In 1855, several treaties were nego-
tiated with Pacific Northwest Indian tribes
for the setting aside of land for Indian reser-
vations.  Sohappy, 911 F.2d at 1314.  Some
of this land was lost with the subsequent
building of dams along the Columbia River.
Id. at 1315.  The Maryhill site resulted from
congressional legislation authorizing the ac-
quisition of lands to provide facilities in
Washington to replace Indian fishing
grounds S 42submerged or destroyed by the
construction of dams.  State v. Sohappy, 110
Wash.2d 907, 908, 757 P.2d 509 (1988).  The
use of these sites is limited to tribal mem-
bers;  indeed, ‘‘it is unlawful for a person who
is not a treaty Indian fisherman to partici-
pate in the taking of fish or shellfish in a
treaty Indian fishery.’’  RCW 77.15.570(1).

¶ 6 Public Law 280 allows states, with the
consent of a tribe, to extend state jurisdiction
over matters involving tribal members and
arising on Indian reservations.  Washington
has limited its jurisdiction, however, by not
retaining jurisdiction over ‘‘Indians when on
their tribal lands or allotted lands within an
established Indian reservation and held in
trust by the United States.’’  RCW 37.12.010.

¶ 7 In State v. Sohappy, our Supreme
Court examined whether a different treaty
site was exempt from our State’s jurisdiction
as though it was a reservation site.  The
Court held the State did not have jurisdiction

for criminal prosecution of an enrolled Yaki-
ma Nation member for assaults committed at
the treaty site.  110 Wash.2d at 911, 757 P.2d
509.  The court wrote, ‘‘Our holding is nar-
rowly limited to the in-lieu site here in-
volved.’’  Id. at 909, 757 P.2d 509.  The court
limited its holding partly relying on a Ninth
Circuit case that specifically stated that the
fishing site in question was considered part
of an Indian reservation.  Id. at 909, 757
P.2d 509 (referring to United States v. So-
happy, 770 F.2d 816 (9th Cir.1985)).

¶ 8 In United States v. Sohappy, the Ninth
Circuit held the Cooks Landing fishing site
amounted to ‘‘reservation land’’ for jurisdic-
tional purposes.  770 F.2d at 823.  Relying
on United States v. John, 437 U.S. 634, 649,
98 S.Ct. 2541, 57 L.Ed.2d 489 (1978) and
United States v. Pelican, 232 U.S. 442, 449,
34 S.Ct. 396, 58 L.Ed. 676 (1914), the Ninth
Circuit reasoned that when land is declared
by Congress to be for the benefit of the
Indians it is a reservation for the purposes of
federal criminal jurisdiction.  Id. at 822.

¶ 9 The court’s holding in State v. Sohappy
was limited to a particular in-lieu fishing site.
State v. Cooper, 130 Wash.2d S 43770, 928 P.2d
406 (1996).  The Cooper court explained,
‘‘[State v.] Sohappy does not, as Cooper sug-
gests, hold that ‘reservation’ includes all
lands held in trust for the benefit of Indians.’’
Id. at 778, 928 P.2d 406.  In Cooper, a Nook-
sack Indian was prosecuted under state law
for child molestation on a trust allotment not
part of any congressionally established Indi-
an off-reservation fishing site.  Cooper, 130
Wash.2d at 772, 928 P.2d 406.  Compared to
the facts in Mr. Jim’s case, the land in Coo-
per was not subject to exclusive use by Indi-
an tribes for a particular purpose mandated
by Congress and reserved by treaties.  Lan-
guage used by the Washington Supreme
Court, ‘‘must always be appraised in the light
of the facts of the particular case and the
specific issues which were before the court.’’
Johnson v. Ottomeier, 45 Wash.2d 419, 421,
275 P.2d 723 (1954).

[4] ¶ 10 Mr. Jim offers persuasive argu-
ments.  Regarding the use of Columbia Riv-
er treaty fishing access sites, the Federal
Register states the Bureau of Indian Affairs,
‘‘agreed that the States do not have regulato-
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ry jurisdiction or authority over the in-lieu
fishing sites.’’  62 FR 50867–01 (Sept. 29,
1997).  Furthermore, as discussed above, an
1855 treaty reserved Yakama Nation fishing
rights at off-reservation sites.  Treaty with
the Yakamas, art. III, 12 Stat. 951, 953
(1855).  The federal government acquired ac-
cess sites for the Yakama Nation (and three
other tribes) at those usual and accustomed
fishing areas to replace treaty recognized
areas submerged by dam construction.
While the MTFAS is not on Yakama reserva-
tion land, it is in Indian country and, we
conclude the MTFAS is entitled to reserva-
tion status.

¶ 11 While State v. Sohappy merits a nar-
row construction, we reason that court did
not intend no other treaty site could ever be
exempt from State criminal jurisdiction un-
der our facts.  Considering, that our case is
distinguished from Cooper and is more like
the state and federal Sohappy cases, we hold
the State does not have jurisdiction to prose-
cute Mr. Jim for fishing violations at the
MTFAS.  Accordingly, the superior court
erred when reversing the dismissal entered
by the district court.  So holding, we do
S 44not reach Mr. Jim’s additional argument
that fishing, in general, is a protected activi-
ty.

¶ 12 Reversed.

WE CONCUR:  SWEENEY and
KORSMO, JJ.

,
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Background:  Neighbors filed petition un-
der Land Use Petition Act (LUBA) chal-

lenging county’s issuance of building per-
mit to property owners for construction of
cabin and deck adjacent to lake. The Supe-
rior Court, Chelan County, Ted W. Small
Jr., J., dismissed the petition, and neigh-
bors appealed.

Holding:  The Court of Appeals, Brown,
J., held that permit did not violate county’s
shoreline management plan.

Affirmed.

1. Zoning and Planning O1226

Permit issued by county to property
owners for construction of cabin and deck
adjacent to lake did not violate common line
setback requirements of county shoreline
management plan, as would entitle neighbors
to relief on petition under Land Use Petition
Act (LUBA).  West’s RCWA 36.70C.130(1).

2. Zoning and Planning O1752, 1754

An appellate court reviews an adminis-
trative decision under the Land Use Petition
Act (LUPA) in the same position as the
superior court, reviewing errors of law de
novo and reviewing the decision as a whole
for substantial evidence supporting the deci-
sion.  West’s RCWA 36.70C.005 et seq.

3. Zoning and Planning O1730

Neighbors’ petition under Land Use Pe-
tition Act (LUBA), challenging county’s issu-
ance of building permit to property owners
for construction of cabin and deck next to
lake, was not frivolous, and thus property
owners were not entitled to award of attor-
ney fees incurred in defending action; even
though neighbors changed positions several
times due to their confusion as to the effects
of different high-water-mark measurements
on calculation of setback requirements for
buildings adjacent to lake, neighbor’s petition
was supported by rational argument.  West’s
RCWA 36.70C.130(1).

4. Appeal and Error O984(5)

An appellate court reviews a decision to
award or deny statutory prevailing-party at-


