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GLOSSARY 

 In discussing factual and historical matters, litigation positions, and 

arguments in this brief, the terms “Nation” and “Seneca Nation” refer to Plaintiff-

Appellee – Cross-Appellant the Seneca Nation of Indians.  In discussing litigation 

positions and arguments, the term “State” refers to Defendants-Appellants – Cross-

Appellees Andrew M. Cuomo, Thomas H. Mattox, Richard Ernst and John 

Melville.  In discussing factual and historical matters, the term “State” refers to the 

New York State Legislature (“Legislature”) and to the New York State Department 

of Taxation and Finance (“Department”), unless otherwise indicated.  The term 

“the State’s new tax scheme” refers to the Legislature’s June 2010 amendments to 

N.Y. Tax Law §§ 471 and 471-e regarding the imposition and collection of 

cigarette taxes on qualified Indian reservations and to the Department’s June 2010 

rule implementing those amendments, 20 N.Y.C.R.R. § 74.6. 

 In this brief, the Seneca Nation cites to pages of its opening brief as “Seneca 

Br. at __” and to pages of the opening brief of the New York State Defendants as 

“State Br. at __.”  
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I. Introduction 

 From the outset, the Seneca Nation has made it clear that it is mounting an 

as-applied challenge to the State’s new tax scheme in the specific context of the 

Nation’s tobacco economy.  JA-17—18, 29—30, 33—34 (Complaint) ¶¶ 1-2, 42-

44, 57, 60.  Accordingly, the district court (Judge Arcara of the Western District) 

held a two-day evidentiary hearing at which the parties were free to present 

testimony and to introduce exhibits pertaining to that challenge.  JA-10—11.  

Subsequent to the hearing, the court made specific findings of fact regarding the 

burdens imposed by the State’s prior approval and Indian tax exemption coupon 

systems “[a]s applied to the Seneca Nation” and its members.  SPA-32; see also 

SPA-28 (reviewing the coupon system “[a]s to the Seneca Nation”).  As detailed in 

the Nation’s opening brief, those findings enjoy substantial support in the 

evidentiary record, e.g., Seneca Br. at 25-29, and the district court erred only in 

certain legal conclusions that it drew from them.   

 The State is entitled, of course, to defend the district court’s legal 

conclusions.  If a sufficient basis existed in the record for doing so, the State would 

also be entitled to argue that the district court committed clear error with respect to 

its factual findings.  What the State may not do, however, is to pretend that those 

findings of fact do not exist or that the Nation’s challenge is a facial one.  The 

State’s defense of its new tax scheme as applied to the Seneca tobacco economy 
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utterly fails to account for the district court’s findings and for the legal conclusions 

that inevitably follow from them, and as such cannot suffice to save that scheme 

from a determination that the Nation has established a likelihood of success on the 

merits and would face irreparable harm absent injunctive relief. 

II. The Prior Approval System Impermissibly Burdens the Rights of 
Seneca Members and Businesses to Engage in Tax-Exempt Commerce 

 
 1. Nowhere is the State’s attempt to wish away the district court’s 

findings of fact more apparent than in its discussion of the prior approval system.  

As described in detail in the Nation’s opening brief, Seneca Br. at 26-27, the court 

agreed that, in the context of the Seneca economy, the application of the prior 

approval system is plagued by “numerous problems,” SPA-32—33, such that (1) 

state-licensed wholesalers would monopolize the quota of tax-exempt cigarettes 

intended for sale to Nation members and direct that product only to their favored 

retailers; (2) the monopolists would then use their position to exact a higher price 

for the product, thereby depriving Nation members of their federally-protected 

immunity from State taxation; and (3) a significant number of Nation-licensed 

businesses would be shut out of the tax-exempt trade with Nation members 

altogether.  SPA-32—34.    

 Remarkably, the State ignores these findings entirely.  It attacks as 

speculative the Northern District’s statements (in the Oneida Nation case) 

regarding the prior approval system.  State Br. at 53-54.  And it argues that, in the 
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Seneca proceedings, Judge Arcara correctly found to be speculative the prospect 

that state-licensed wholesalers will hoard tax-exempt product by holding onto the 

cigarettes and refusing to sell them to Seneca retailers.  Id. at 54.1  But the State 

nowhere even mentions Judge Arcara’s contrasting findings that, far from being 

speculative, there exists a “very realistic possibility,” SPA-33, that the prior 

approval system will result in the monopolization of the tax-exempt product stream 

on the Seneca territories, the corresponding exaction of a “private tax” through 

inflated prices, and the squeezing out of Nation-licensed businesses from the tax-

exempt trade.   

 It is the State’s burden on this appeal to establish the district court’s findings 

to be clear error.  Fed. R. Civ. P. 52(a)(6).  Far from seeking to meet that burden, 

the State has sought to evade it entirely by glossing over the district court’s 

findings.  This it cannot do.   

Even if it had sought to controvert the district court’s findings, the State 

would have faced a nigh-impossible burden.  As detailed in the Nation’s opening 

brief, Seneca Br. at 27-29, the court’s findings enjoy ample support in the 

evidentiary record.  The State’s own witnesses, John Ward Bartlett and Joseph 

Vanderlinden, both testified that “under the prior approval system a single state-

licensed wholesaler can claim the entire probable demand quota for the Seneca 

                                                 
1 The Nation did not understand itself to be making a “hoarding” claim in this 
sense below, and does not challenge this finding on appeal.   
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Nation for that particular quarter,” that “[t]here’s nothing to prevent that 

wholesaler from selling the quota [of tax-exempt] cigarettes only to one or two 

retailers on one of the nation’s territories to the exclusion of the other territories,” 

and that “there’s nothing to prevent them from raising th[e] price to reflect the fact 

that they have the quota.”  JA-338 (Vanderlinden Testimony) 105:15—106:16; see 

also JA-323 (Bartlett Testimony) 47:17—48:1.  The district court was obviously 

entitled to and did credit the testimony of these two senior Department officials in 

finding that the prior approval “system creates incentive for a single wholesaler to 

acquire as much of the quota as possible so that s/he can then resell the tax-exempt 

cigarettes to reservation retailers at a premium.”  SPA-32—33.   

The Nation’s Harvard-trained expert economist, Jonathan Taylor, who has 

had ample occasion to study the Seneca tobacco economy, JA-305—306 (Taylor 

Testimony) 184:23—185:7, likewise testified in detail that the State’s system 

would lead to monopolization, price inflation, and business contraction.  JA-111—

112 (Taylor Decl.) ¶ 31c-h; JA-312—314 (Taylor Testimony) 4:16—6:2, 8:2—

9:10.  That testimony was corroborated by lay witnesses intimately familiar with 

the workings of the Seneca economy, including the architect of the Nation Import-

Export Law.  Seneca Br. at 27.  The State made no effort to rebut this testimony by 

calling its own economist, and the district court was again entitled to and did credit 

this testimony in making its findings.  SPA-32—34. 
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Finally, the Nation introduced into evidence the affidavit supplied by Peter 

Day, a State-licensed wholesaler, in the St. Regis Mohawk litigation.  The State 

attacks that document, arguing that it “is too unreliable, too vague, and too narrow 

to justify enjoining the 2010 amendments.”  State Br. at 56.  In the affidavit, 

however, Mr. Day forthrightly states under oath that his company, Day Wholesale, 

“intends to purchase the entire tax-exempt allocation for each qualified Indian 

reservation unless it has already been acquired by another agent and that quantity 

will be made available only to my customers.”  JA-640 (Day Affidavit) ¶ 35.  

These reservations include the Seneca Nation’s territories, where Mr. Day does 

business, JA-635 (Id.) ¶ 9, not just the Mohawk reservation as the State suggests, 

State Br. at 56-57.  He further forthrightly states that “[a]ny agent or reservation 

cigarette seller who acquires the entire allocation has the ability to control the price 

on this tax-exempt product.  Given the limited quantity of, and high demand for, 

tax-[exempt] product, tax-exempt tribal members can expect to pay higher prices.”  

JA-640 (Day Affidavit) ¶ 33.   

There is nothing unreliable, vague, or narrow about these statements.  In 

fact, it is hard to imagine a more concrete declaration as to how a state-licensed 

wholesaler intends to take advantage of the flaws in the prior approval system to 

the detriment of Nation members and businesses.  Once again, the district court 

was fully entitled to rely on this testimony in support of its findings about the 
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failings of the prior approval system, and the State has fallen woefully short of 

establishing those findings to be clear error.    

 2. The State’s concerted avoidance of the district court’s factual findings 

likewise underpins its troubling insistence that the Supreme Court’s decision in 

Dep’t of Taxation & Fin. of N.Y. v. Milhelm Attea & Bros., Inc., 512 U.S. 61 

(1994), blesses application of the prior approval system to the Seneca economy.  

State Br. at 52-53.  The Milhelm Attea Court stressed that it was only resolving a 

facial challenge to the 1988 regulations brought by state-licensed wholesalers, 512 

U.S. at 69, “whose main interest lies in selling the maximum number of cigarettes, 

however ultimately allocated,” id. at 78.  It further emphasized that the allocation 

provisions of that scheme might well give rise to an as-applied challenge.  Id. at 77 

(“[D]epending upon how they are applied in particular circumstances, these 

provisions may present significant problems to be addressed in some future 

proceeding.”).  The Seneca Nation’s as-applied challenge to the modified State 

scheme is just such a proceeding.  

 The Milhelm Attea Court did not have before it, of course, the district court’s 

findings that the present iteration of the prior approval system (which differs in 

important respects from the version at issue in Milhelm Attea, Seneca Br. at 10-11) 

will lead to the monopolization of tax-exempt product and the corresponding 

evisceration of the federally-protected tax immunity of Nation members and 
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businesses.  Nor did the Court anywhere suggest that these are permissible 

consequences of a State tax scheme.  Contrary to the State’s conclusory assertions, 

moreover, these untoward consequences are not an “inherent feature” of imposing 

a cigarette tax on sales to non-Indians, be it through a probable-demand limitation 

or otherwise.  State Br. at 42.  Even under the 1988 regulations, the Department 

took affirmative steps to ensure that every Indian retailer would receive an 

allocation of tax-exempt cigarettes and that every Nation member would have 

access to those cigarettes via individual exemption certificates.  See Seneca Br. at 

4-5.  Under the new tax scheme, by contrast, the State went so far as to eliminate 

the only mechanism (Form DTF-801) by which Nation members could obtain a tax 

refund when a retailer possesses no portion of the tax-exempt cigarette quota.  

SPA-145 (Taxpayer Guidance Division Technical Memorandum); see also SPA-13 

(“There exists no provision in the prior approval system to provide tax-exempt 

cigarettes to the nation and to reservation cigarette sellers if the quota is 

exhausted.”).  Far from being a natural outgrowth of a decision to exact an excise 

tax on non-Indian sales, the infringement on the tax immunity of Seneca members 

and businesses that the district court found would follow from implementation of 

the prior approval system arises out of the significant defects in that system, 

defects that the Milhelm Attea Court can in no fair way be said to have approved.  
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 3. The Milhelm Attea Court reiterated the rule, clearly established by the 

Court’s prior smoke shop cases, that in seeking to collect excise taxes from non-

Indians, States may only “impose on reservation retailers minimal burdens 

reasonably tailored to the collection of valid taxes.”  512 U.S. at 73; see Seneca Br. 

at 20-22.  It further reiterated the rule, also clearly established by those cases, that 

States “lack[] authority to tax cigarettes sold to tribal members for their own 

consumption,” Milhelm Attea, 512 U.S. at 64, which is but one manifestation of the 

broader principle that “[i]f the legal incidence of an excise tax rests on a tribe or on 

tribal members for sales made inside Indian country, the tax cannot be enforced 

absent clear congressional authorization,” Okla. Tax Comm’n v. Chickasaw Nation, 

515 U.S. 450, 459 (1995).  See Seneca Br. at 18-19.  As discussed in detail in the 

Nation’s opening brief, by impairing the ability of Nation members and businesses 

to engage in tax-exempt commerce with one another, the prior approval system 

imposes burdens on those members and businesses that far exceed any burden 

sanctioned by the Supreme Court or this Court.  Id. at 29-33.2   

                                                 
2 Badly misreading Wagnon v. Prairie Band Potawatomi Nation, 546 U.S. 95 
(2005), amicus the New York Association of Convenience Stores (“NYACS”) 
erroneously suggests that the well-established principles of federal Indian law 
discussed in the Nation’s opening brief, Seneca Br. at 38-40, have no application 
here.  NYACS Br. at 10-11.  In Wagnon, the Supreme Court concluded that certain 
of those principles were inapplicable to the Kansas motor fuel tax because the state 
imposed the legal incidence of that tax on non-Indians involved in upstream off-
reservation transactions.  Wagnon, 546 U.S. at 103-05, 110-14 (“We have applied 
the balancing test articulated in [White Mountain Apache Tribe v. Bracker, 448 
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 Echoing the district court’s principal legal conclusion, the State argues that 

these burdens should nevertheless be excused because “they would result from the 

behavior of private parties in the free market.”  State Br. at 57.  The Nation, it 

claims, is asserting that federal law “precludes a state tax law unless the State 

protects tribes from every conceivable consequence of the law—even 

consequences that are not of the State’s making.”  Id.  That, of course, is not what 

the Nation is arguing at all.   

 Rather, the State may not establish a system that will predictably lead to the 

infringement of Seneca members’ federally-protected rights and then wash its 

hands of all responsibility for that system by arguing that private actors will be 

involved in consummating the harm.  The Nation is not complaining of burdens 

conjured up by ingenious and ill-intentioned actors that the State realistically could 

not have anticipated in establishing the prior approval system.  See State Br. at 58.  

Instead, as the district court found, it is the State’s system itself that “creates [the] 

incentive,” SPA-32, for the monopolistic behavior that will eviscerate the tax 

                                                                                                                                                             
U.S. 136 (1980)] only where the legal incidence of the tax fell on a nontribal entity 
engaged in a transaction . . . on the reservation.”) (quotation marks and citation 
omitted).  In sharp contrast here, however, New York imposes the legal incidence 
of its cigarette tax on individual consumers purchasing cigarettes in on-reservation 
transactions, not on the off-reservation wholesalers that precollect the tax via the 
affixation of tax stamps.  N.Y. Tax Law § 471(2); Cayuga Indian Nation of N.Y. v. 
Gould, 14 N.Y.3d 614, 622-23 (2010).  It is therefore entirely appropriate for this 
Court to review the substantial economic burdens imposed by the prior approval 
system on Seneca members and businesses.  See Seneca Br. at 38-40. 
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immunity enjoyed by Nation members and businesses.  And, as the Nation’s 

opening brief makes clear, Seneca Br. at 34-42, the Supreme Court has long held 

that a State may not escape responsibility for such a system.  “The crucial factor is 

the interplay of governmental and private action, for it is only after the initial 

exertion of state power . . . that private action takes hold.”  NAACP v. Alabama, 

357 U.S. 449, 463 (1958).3 

 Faced with a dearth of authority in support of its position, the State can only 

argue that “under the prior approval system, wholesalers and reservation cigarette 

sellers will compete on an equal footing in the free market for each tribe’s 

probable-demand allocation of tax-free cigarettes—just as they would compete for 

any scarce good.  Whatever consequences might result from that competition are 

the product of free-market forces with which, in this context as in all others, the 

State has no affirmative obligation to interfere.”  State Br. at 59.  There is a stark 

Alice-in-Wonderland quality to this statement.  The prior approval system plainly 

does not reflect free market principles.  Instead, as the district court’s findings 

                                                 
3 Citing the state action doctrine, amicus NYACS takes issue with this principle. 
NYACS Br. at 23-24.  The state action doctrine, however, only “avoids the 
imposition of responsibility on a State for conduct it could not control.”  Nat’l 
Collegiate Athletic Ass’n v. Tarkanian, 488 U.S. 179, 191 (1988).  Severance of 
the causal chain is plainly not warranted in this case where  the State has, at a very 
minimum, “create[d] the legal framework governing the [infringing] conduct” and 
has “provided a mantle of authority that enhance[s] the power of the harm-causing 
individual actor[s].”  Id. at 192.  
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evidence, the system distorts the free market by allowing for the monopolization of 

goods and the corresponding extraction of artificially-inflated prices, and in the 

process impermissibly burdens the rights of Nation members and businesses.   

 The State’s assertion, moreover, bears a striking resemblance to the 

arguments made by the State of Washington and rejected by the Supreme Court in 

Washington v. Wash. State Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 

659 (1979), one of the most significant federal Indian law decisions of the modern 

era.  There, Washington argued that its fishing regulatory system was permissible 

so long as it “assur[ed] Indians and non-Indians an ‘equal opportunity’ to take fish 

from the State’s waters,” even if this was “likely in practice to mean that the 

Indians’ ‘right of taking fish’ will net them virtually no catch at all.”  Id. at 676 

n.22; Seneca Br. at 37-38.  The Supreme Court roundly rejected this position, just 

as this Court should reject the State’s claims that it is free to establish a system that 

will predictably eviscerate the federally-protected tax immunity of Nation 

members and businesses.   

 4. Finally, the State argues that regardless of the burdens imposed by the 

prior approval system, the system should be upheld because the Nation can cure 

the system’s flaws through its own governmental actions.  State Br. at 59-62.  But 

nowhere has the Supreme Court or this Court held that a state can escape 

responsibility for the impermissible burdens placed by its tax scheme on Indian 



 12

nation members and businesses by suggesting that the nation’s government take on 

the additional task of attempting to address those burdens.  Indeed, the State’s 

position inverts the rule of the smoke shop cases.  It is the burden of the State to 

“reasonably tailor[]” its tax scheme “to the collection of valid taxes” from non-

Indians, Milhelm Attea, 512 U.S. at 73—it is not, as the State contends, the burden 

of an Indian Nation government to figure out how to reasonably tailor a State’s 

flawed scheme so as to protect its own members’ tax immunity. 

 Nor does there exist any support in the record for the State’s assertion that 

through its governmental actions the Nation “can easily protect [its members] from 

any of the adverse consequences [it] posit[s].”  State Br. at 61 (emphasis added). 

The State made no effort below to develop any evidence on this point, and may not 

argue it now.  See Mann v. United States, 904 F.2d 1, 3 (2d Cir. 1990) 

(“[Appellant] raises a number of other issues, but, because they have no basis in 

the present record, we may not consider them.”); Warner Bros. Inc. v. Dae Rim 

Trading, Inc., 877 F.2d 1120, 1127-28 (2d Cir. 1989) (“The merest novice in the 

law knows that [f]actual statements contained in a party’s brief are not a part of the 

record.”) (quotation marks omitted).   

 Even if the State could argue the point, its non-record-based claims hold 

little water.  State-licensed wholesalers would undoubtedly raise numerous 

substantive and jurisdictional obstacles to Nation attempts to regulate their 
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activities under the prior approval system, including arguing their compliance with 

State law as an absolute defense against Nation enforcement action.  And efforts 

by the Nation to regulate the share of the prior approval quota that each of the 172 

Nation-licensed retailers could permissibly purchase from those wholesalers would 

lead it into the same nettlesome issues of allocation that, as discussed below and in 

the Nation’s opening brief, Seneca Br. at 44-53, would require it to radically revise 

its role in the Nation’s economy and hence would impermissibly infringe on the 

Nation’s right of self-government.  Devoid as it is of record support, the State’s 

rose-colored view that the Nation’s “existing regulatory authority over [its] internal 

affairs would fully mitigate any threats” posed by the prior approval system, State 

Br. at 61, cannot insulate that system from a finding of infirmity.4 

                                                 
4 Nor is there any merit to the suggestion by amicus NYACS that provisions of 
federal or state law prohibit the State-facilitated monopolization of tax-exempt 
cigarettes or the corresponding extraction of inflated prices.  NYACS Br. at 23.  
The Indian Trader Statutes do not affirmatively regulate this behavior, and the 
accompanying regulations at present provide only that “[i]t is the duty of the 
superintendent [to the commissioner of Indian affairs] to see that the prices 
charged by licensed traders are fair and reasonable.”  25 C.F.R. § 140.22.  That the 
United States would have to flesh out these requirements and expend considerable 
resources to police the State’s new tax scheme demonstrates powerfully the 
compelling federal interests against the implementation of that scheme in the first 
instance.  See Seneca Br. at 40-41.  
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III. The Indian Tax Exemption Coupon and Prior Approval Systems
 Impermissibly Infringe on the Nation’s Right of Self-Government 
 
 The district court correctly stated that, in the context of the Seneca tobacco 

economy, the State’s Indian tax exemption coupon system “may be somewhat 

more onerous than the ‘minimal burden’ approved of by the Supreme Court,” SPA-

30, because it would require the Seneca government to allocate a valuable 

economic resource among several hundred private Seneca businesses, thereby 

radically revising its role in the Seneca economy and opening itself up to charges 

of favoritism, incompetence, and graft.  Seneca Br. at 44-50.  The State proffers 

three arguments in defense of the coupon system, all of which lack merit. 

 1. The State contends that the new coupon system is less intrusive on the 

Nation’s right of self-government than the version of the coupon system contained 

in the 1988 regulations, pursuant to which the State would have allocated coupons 

among Nation retailers.  State Br. at 45-50.  Because the Milhelm Attea Court 

upheld those regulations, the argument goes, the present system cannot by 

definition infringe on the Nation’s right of self-government.   

 The obvious problem with this argument is that it rests on a false predicate, 

as the Milhelm Attea Court never assessed whether the 1988 regulations violated 

the Nation’s right of self-government.  In language that one would think could not 

be clearer—but for the State’s persistent refusal to pay heed to it—the Court made 

it plain that, in the context of the state-licensed wholesalers’ facial challenge to the 
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1988 regulations, an examination of self-government claims was neither required 

nor appropriate:  

A second limitation on our review flows from the nature of 
respondents’ challenge.  Their claim is that the New York scheme 
interferes with their federally protected activities as Indian traders 
who sell goods at wholesale to reservation Indians.  While the effect 
of the New York scheme on Indian retailers and consumers may be 
relevant to that inquiry, this case does not require us to assess for all 
purposes each feature of New York’s tax enforcement scheme that 
might affect tribal self-government or federal authority over Indian 
affairs.  Here we confront the narrower question whether the New 
York scheme is inconsistent with the Indian Trader Statutes. 
 

Milhelm Attea, 512 U.S. at 69-70 (emphasis added; citation omitted).  Judge 

Arcara recognized that the Milhelm Attea “Court expressly declined to determine 

how [the 1988] system would ‘affect tribal self-government’ as that issue was not 

properly before the Court.”  SPA-30.  The New York Court of Appeals has 

likewise declared that it was “not the case” that the decision was “based on 

principles of Indian sovereignty.”  Cayuga Indian Nation of N.Y. v. Gould, 14 

N.Y.3d 614, 650 n.19 (2010).  By continuing to insist that Milhelm Attea rejected 

the Nation’s claims regarding its right of self-government, the State undermines its 

own credibility.   

 2. The State next contends that “the coupon system imposes no specific, 

affirmative duties on tribal governments.”  State Br. at 46.  The district court flatly 

rejected this argument, correctly finding that “[i]n order for the coupon system to 

work, the Nation must distribute the coupons,” and that “[i]f the Nation were to 



 16

refuse to distribute the coupons, it would be interfering with the corresponding 

right of its members to purchase tax-exempt cigarettes from reservation retailers.”  

SPA-29.   

 Equally divorced from the district court’s findings and the underlying record 

is the State’s contention that the coupon system is “significantly less burdensome 

than other tax regimes that the Supreme Court has nonetheless upheld, in which 

Indian tribes were required to act in prescribed ways to aid the State’s collection of 

cigarette taxes on the reservation.”  State Br. at 46.  The State cites to Washington 

v. Confederated Tribes of the Colville Indian Reservation, 447 U.S. 134 (1980), for 

this proposition.  There, the taxation scheme at issue required:  

smokeshop operators to keep detailed records of both taxable and 
nontaxable transactions.  The operator must record the number and 
dollar volume of taxable sales to nonmembers of the Tribe.  With 
respect to nontaxable sales, the operator must record and retain for 
state inspection the names of all Indian purchasers, their tribal 
affiliations, the Indian reservations within which sales are made, and 
the dollar amount and dates of sales.  In addition, unless the Indian 
purchaser is personally known to the operator he must present a tribal 
identification card. 

 
Id. at 159; see also Milhelm Attea, 512 U.S. at 72 n.8 (quoting same).  

In stark contrast to these bookkeeping requirements placed on tobacco 

proprietors, the State’s coupon system would require the Nation’s government to 

intervene in the Nation’s tobacco economy and to allocate, on a quarterly basis, 

valuable tax-exempt product among the approximately 200 retail businesses 
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operating on the various territories that make up the Seneca Nation.  The Nation’s 

President testified at length as to the destabilizing effect that fulfilling this 

command and control function would have on the Nation’s government, and his 

testimony was corroborated by the expert opinion of Jonathan Taylor.  Seneca Br. 

at 45-47.  As the district court recognized, SPA-30, these are burdens are of an 

entirely different character than those addressed in Colville (and are likewise of a 

fundamentally different nature than the “simple expedient” of adding a state tax to 

the sales price of cigarettes addressed in Moe v. Confederated Salish & Kootenai 

Tribes of the Flathead Reservation, 425 U.S. 463, 482 (1976)), and they implicate 

the Nation’s right of self-government in a way that commercial recordkeeping 

requirements simply do not.   

The State claims that Moe stands for the proposition that a State may compel 

an Indian nation government to act as its “involuntary agent,” State Br. at 47 n.3, 

but the case says no such thing.  As the Nation explained in its opening brief, the 

Supreme Court has never held that a State may commandeer an Indian nation’s 

sovereign government (as opposed to an Indian retailer or a nation acting in a 

proprietary capacity) to act at its behest.  Seneca Br. at 47-48.  And the fact that the 

State’s system does not tell the Nation “how to distribute the coupons,” State Br. at 

47 n.3, is of no moment—regardless whether the system “affords the [Nation] 

complete discretion” as to its administration, it unlawfully interferes with “the 
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[Nation’s] sovereign prerogative to legislate as it sees fit.”  ACORN v. Edwards, 81 

F.3d 1387, 1394 (5th Cir. 1996) (citing New York v. United States, 505 U.S. 144 

(1992)).   

The Nation has never claimed that it partakes of the States’ Tenth 

Amendment immunity.  State Br. at 47 n.3.  Rather, as the State acknowledges, the 

Nation possesses the right of self-government, and the Court’s Tenth Amendment 

commandeering cases provide an instructive analogy for the proposition that the 

State may not subvert that fundamental right by imposing on the Nation a system 

that requires it to utilize its governmental apparatus in far-reaching service of the 

State scheme.   

 3. Finally, the State argues that because the Nation already has in place a 

comprehensive regulatory system governing its tobacco economy, it would not be 

burdensome for it to implement the coupon system.  Id. at 47-48.  Like so many of 

the State’s other arguments, this contention utterly ignores the factual record 

developed below.  Both Jonathan Taylor and President Porter explained in detail 

the significant problems that the Nation would face in attempting to administer the 

coupon system, see Seneca Br. at 46-47, with Taylor concluding that it is 

“absolutely not possible” to “graft some sort of system on the Import Export Law” 

to allocate tax-exempt cigarettes “because that law is set up to do something 

completely different,” JA-316 (Taylor Testimony) 17:10-13.  Having failed to 



 19

challenge this testimony below, the State cannot now simply wish it away, nor 

establish by fiat that the Nation’s regulatory system can easily be placed in service 

of the State’s new tax scheme.    

 4. As discussed in the Nation’s opening brief, Seneca Br. at 50-53, the 

prior approval system likewise violates the Nation’s right of self-government (in 

addition to violating the tax immunity of its members and businesses) by putting it 

to the Hobson’s choice of seeking to counter, in futile fashion, the deep-seated 

flaws in the system or of otherwise standing idly by while its citizens’ rights are 

eviscerated.  The State has no response to this point, other than to claim that Moe 

and Colville blessed the imposition of “collateral consequence[s],” State Br. at 60, 

on tribal governments.  But the consequences referred to by the Supreme Court in 

those cases were impacts from the loss of revenues deriving from cigarette sales to 

non-Indians, and bear no resemblance to the infringement on federally-protected 

rights that the prior approval system would visit on Seneca members and 

businesses.  Again, the State seeks to turn Moe and Colville on their heads by 

conflating their discussion of the burdens that may be imposed in connection with 

the collection of taxes from non-Indians with the State’s far more radical 

suggestions concerning the burdens that may be imposed on Indian nations to 

protect their own members’ tax immunity, and this Court should not countenance 

such a distortion in the law.   
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IV. A Preliminary Injunction Is Necessary to Prevent Irreparable Harm to 
the Nation and Its Members and Would Serve the Public Interest 

 
 1. The district court found that the balance of harms tips decidedly in the 

Nation’s favor.  SPA-43.  The State does not argue that this finding was clear error, 

and there is no basis in the record for it to do so.  See Fed. R. Civ. P. 52(a)(6); 

Grand River Enter. Six Nations, Ltd. v. Pryor, 481 F.3d 60, 67 (2d Cir. 2007) 

(reviewing findings of irreparable harm under a clear error standard).  As discussed 

above, the record establishes that the implementation and enforcement of the new 

tax scheme can “reasonably be expected,” JA-111 (Taylor Decl.) ¶ 31, to foster the 

monopolization of tax-exempt cigarettes; the corresponding exclusion from the 

marketplace of Seneca retailers unable to gain access to that product; and the 

charging of inflated prices for so-called tax-exempt cigarettes, thus eviscerating 

any tax savings to Nation members.  This is not speculation.  This is the 

uncontroverted testimony of the Nation’s expert economist, JA-111—112 (Id.) ¶ 

31c-h; JA-309—310, 312—314 (Taylor Testimony) 199:22—200:14, 202:12-22, 

4:7—6:2, 8:2—9:10; the Nation’s current President and architect of the Import-

Export Law that governs its tobacco economy, JA-48 (Porter Decl.) ¶ 16; JA-277, 

279 (Porter Testimony) 71:13—72:10, 78:14-25; Seneca retailers, JA-302—303 

(Franco Testimony) 170:13-25, 172:6-25, 173:6—174:21; and state-licensed 

wholesalers, JA-640 (Day Affidavit) ¶¶ 33, 35; and it is fully supported by the 

testimony of the State’s own witnesses, see supra at 3-4.    
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The district court found there to exist “a very realistic possibility” that each 

of these harms will be visited upon the Nation and its members, SPA-32—34, and 

the harms are plainly irreparable because the State’s Eleventh Amendment 

immunity precludes the recovery of damages.  Having demonstrated “a realistic 

danger of sustaining a direct injury as a result of the statute’s operation or 

enforcement,” the Nation “does not have to await the consummation of the 

threatened injury to obtain preventative relief.”  Babbitt v. United Farm Workers 

Nat’l Union, 442 U.S. 289, 298 (1979); see also Greater Yellowstone Coal. v. 

Flowers, 321 F.3d 1250, 1258 (10th Cir. 2003) (the “‘irreparable harm requirement 

is met if a plaintiff demonstrates a significant risk that he or she will experience 

harm that cannot be compensated after the fact by monetary damages’”) (quoting 

Adams v. Freedom Forge Corp., 204 F.3d 475, 484-85 (3d Cir. 2000) and 

compiling cases).5 

2. Citing Colville, the State misrepresents the nature of the significant 

harms threatening Seneca members and businesses.  State Br. at 69.  As the Nation 

explained in its opening brief, e.g., Seneca Br. at 40, the economic harms to which 

                                                 
5 The several cases cited by the State lend no support to its hollow cries of 
speculation.  State Br. at 67-68.  In those cases, the courts determined that the 
alleged harms were speculative because the plaintiffs had failed to develop an 
evidentiary record, e.g., Siegel v. LePore, 234 F.3d 1163, 1175 (11th Cir. 2000), or 
could not identify any specific present harm or threat of specific future harm, e.g., 
Bronx Household of Faith v. Bd. of Educ. of City of N.Y., 331 F.3d 342, 350 (2d 
Cir. 2003).  Clearly that is not the case here. 
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it objects are not, as in Colville, harms stemming from a “financial interest in 

continuing to market a tax exemption to nonmembers,” State Br. at 5, but are 

harms from the State’s substantial interference with Indian-to-Indian commerce 

that the State concedes is tax-exempt.  Thus, although the district court also 

correctly found that the new scheme would have devastating impacts on the 

Nation’s economy more broadly, SPA-42, those impacts are not the focus of the 

Nation’s arguments here. 

3. The district court also had “little difficulty finding” that the new 

scheme threatens the Nation’s sovereign interests with irreparable harm.  SPA-41.  

As discussed above, the Indian tax exemption coupon system would require the 

Nation to devise a new regulatory program to allocate coupons among 

approximately 200 Seneca tobacco businesses across the Nation’s territories.  JA-

48 (Porter Decl.) ¶ 15; JA-275 (Porter Testimony) 61:14-17.  As the district court 

acknowledged, SPA-30, this would require the Nation’s government to 

fundamentally shift its role in the Seneca private sector economy.  JA-47—49 

(Porter Decl.) ¶¶ 13-16; JA-264—266, 277 (Porter Testimony) 19:9-10, 21:6-16, 

26:15—27:2, 70:18-21; JA-107—108 (Taylor Decl.) ¶¶ 14, 17-18; JA-306 (Taylor 

Testimony) 185:12—186:19.  The prior approval system would similarly require 

the Nation to intervene in its economy in a likely futile attempt to guard against the 

market distortions fostered by that system.  This disruption in Seneca commerce, 
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law, and policy poses “the prospect of significant interference with [tribal] self-

government. . . .  Not only is harm to tribal self-government not easily subject to 

valuation but also, and perhaps more important, monetary relief might not be 

available to the tribe because of the state’s sovereign immunity.”  Prairie Band of 

Potawatomi Indians v. Pierce, 253 F.3d 1234, 1250-51 (10th Cir. 2001) (quotation 

marks and citation omitted). 

4. Although the State alleges that a preliminary injunction would deprive 

it of nearly $500,000 a day, State Br. at 72, by the admission of William 

Comiskey, then-Deputy Commissioner of the Department’s Office of Tax 

Enforcement, the State’s calculations are “really a guess.”  JA-926 (Testimony of 

William Comiskey, Oct. 27, 2009) 64:16-17.  The State’s ability to collect these 

taxes directly from consumers under N.Y. Tax Law § 471-a, and its voluntary 

forbearance policy over the course of several decades, further undermine its claim 

of irreparable financial harm.  See Seneca Br. at 54-55.  And although the State 

also invokes its interest in protecting the public health and in limiting cigarette 

consumption, the district court record contains no evidence to support the State’s 

inflammatory rhetoric that “additional deaths and illnesses [are] caused every day 

as a result of continued untaxed cigarette sales.”  State Br. at 72.  In fact, the high-

ranking Department official responsible for drafting the disputed regulations 

conceded on cross-examination below that the Department did not implement the 
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new tax scheme “to address a public health issue.”  JA-329 (Bartlett Testimony) 

71:8—72:8.6   

 5. The State’s argument regarding the balance of equities boils down to 

the same worn rhetoric that Indian nations have endured for centuries—that 

because the Nation’s claims hinge upon the rights of “only a few thousand 

Indians,” State Br. at 74, those claims and rights are not worthy of serious 

consideration and protection by this Court.  But the federally-protected rights of 

the Nation and its members are not subject to mathematical reduction of this sort.  

Cf. United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938).7   

 Nor does Justice Rehnquist’s passing dictum in New Motor Vehicle Bd. of 

Cal. v. Orrin W. Fox Co., 434 U.S. 1345, 1351 (1977), support the State’s assertion 

that its interests are inherently superior and always worthy of a finding of 

                                                 
6 The State’s citations to Brown & Williamson Tobacco Corp. v. Pataki, 320 F.3d 
200, 217 (2d Cir. 2003), where the district court made specific findings of fact 
regarding the State’s policy interests in N.Y. Public Health Law § 1399-ll, and 
FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 161 (2000), where the 
Supreme Court had before it a voluminous administrative record, only highlight 
the State’s failure to develop a public health record in this case.  State Br. at 71.   
 
7 Moreover, the State engages in “fuzzy math.”  It repeatedly claims that more than 
99% of the New York Indian nations’ cigarette sales are made to non-Indians and 
hence are subject to state taxation.  See, e.g., State Br. at 2, 22.  But it then 
grudgingly concedes in a footnote that “[s]ome portion of the [Seneca Nation’s] 
cigarette sales are to out-of-state customers and are thus properly exempt from 
state taxation.”  Id. at 17 n.2.  Indeed, the district court found that as much as 50% 
of the Seneca tobacco economy is comprised of sales exempt from the New York 
cigarette tax.  SPA-26.    
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irreparable harm.  State Br. at 70.  As the Ninth Circuit explained in Independent 

Living Ctr. of S. Cal., Inc. v. Maxwell-Jolly, 572 F.3d 644 (9th Cir. 2009), cert. 

granted in part, 2011 WL 134272 (U.S. Jan. 18, 2011) (No. 09-958), “[f]ederal 

courts . . . have the power to enjoin state actions, in part, because those actions 

sometimes offend federal law provisions, which, like state statutes, are themselves 

enactment[s] of its people or their representatives.”  Id. at 658 (quotation marks 

omitted) (affirming a preliminary injunction that enjoined a state law cutting 

Medicaid payments despite the state’s claim of fiscal crisis); see also Gibbons v. 

Ogden, 22 U.S. 1, 210-11 (1824). 

6. A preliminary injunction is also in the public interest because “it will 

simply preserve the status quo.”  SPA-44.  Following the Supreme Court’s 

decision in Milhelm Attea, the Department deferred enforcement of the 1988 

regulations due to “the need to assess . . . the several potential legal obstacles to 

enforcement that had been highlighted by the Supreme Court’s opinion and . . . the 

pendency of serious discussions with several Indian Nations regarding our 

respective sovereign concerns.”  N.Y. Ass’n of Convenience Stores v. Urbach, 92 

N.Y.2d 204, 210 (1998) (quotation marks omitted).  The Department sought “to 

avoid actions that could be construed as a ‘direct affront’ to the sovereign status of 

Indian nations and tribes,” id. at 213, and ultimately repealed the regulations 

“based on both the inability of the regulations to achieve the purposes of the Tax 
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Law and also the State’s respect for the Indian Nations’ sovereignty,” id. at 214 

(quoting 20 NYS Register, Apr. 29, 1998, Issue 17, Book 1, at 23).  The Nation 

respectfully submits that these same considerations militate strongly in favor of 

preliminary injunctive relief pending final resolution of the instant dispute.8 

7. Finally, although the State objects that the Nation’s proposed 

injunction is overbroad, State Br. at 73-74, it fails to explain how this Court could 

craft a narrower injunction that would permit the new scheme’s universal 

precollection requirement to function independent of the deeply-flawed prior 

approval and Indian tax exemption coupon systems.  Moreover, as the New York 

Court of Appeals made clear in Cayuga, it is the obligation of the Legislature and 

the Department, not the judiciary, to develop a “methodology . . . that respects the 

federally protected right to sell untaxed cigarettes to members of the Nation while 

at the same time providing for the calculation and collection of the tax relating to 

retail sales to non-Indian consumers.”  14 N.Y.3d at 648; see also N.Y. Stat. § 73 

                                                 
8 The State’s amici resort to demonstrably false accusations that the Nation and its 
members are engaged in tax evasion and illegal activity and have unclean hands.  
As amici are well aware, the New York Court of Appeals held in Cayuga that 
reservation retailers may lawfully sell unstamped cigarettes to individual non-
Indian consumers in the absence of an “appropriate legislative or regulatory 
scheme.”  14 N.Y.3d at 653.  Further, nothing in the preliminary injunction 
requested by the Nation would permit “a wholesaler or distributor, whether Indian 
or otherwise, [to] make[] a bulk sale of cigarettes to a party that intends to resell 
them off the reservation,” in violation of the Nation’s own Import-Export Law, JA-
45 (Porter Decl.) ¶ 7, New York law, and the federal Contraband Cigarette 
Trafficking Act.  Cayuga, 14 N.Y.3d at 653 (citing, inter alia, City of New York v. 
Golden Feather Smoke Shop, Inc., 597 F.3d 115 (2d Cir. 2010)). 
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(official comment) (New York courts may not “correct supposed errors, omissions, 

or defects in legislation,” and rewrite legislation as “it should . . . have been 

written”).  There is accordingly no basis for this Court to undertake to rewrite the 

State’s new tax scheme.   

V. Conclusion 

 The district court’s findings of fact, and the associated record developed in 

connection with the Seneca Nation’s as-applied challenge, establish that the State’s 

prior approval system impermissibly burdens the federally-protected immunity of 

Seneca members and businesses from State taxation, and that the State’s prior 

approval and Indian tax exemption coupon systems further impermissibly burden 

the Nation’s right of self-government.  Accordingly, the Nation respectfully 

requests that this Court remand this matter to the district court with instructions 

that it enter a preliminary injunction in favor of the Nation, and for further 

proceedings not inconsistent with such an opinion. 
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