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JURISDICTIONAL STATEMENT 

 

 Intervenors, Alaska Federation of Natives, Inc. (AFN), and Katie John, et al., 

agree that this court has jurisdiction over this appeal. 

ISSUES ON APPEAL 

1.  Whether the district court correctly ruled that the Secretaries of Interior 

and Agriculture (the Secretaries) properly used the rulemaking process under the 

Administrative Procedures Act to identify waters subject to the federal reserved 

rights doctrine and thus ―public lands‖ subject to the federal subsistence use 

priority. 

2.  Whether the waters identified in the Secretaries‘ Final Rule, 64 Fed. Reg. 

1276 (Jan. 8, 1999), were correctly determined to be subject to federal reserved 

water rights and thus public lands for purposes of Title VIII of ANILCA. 

 

STATEMENT OF THE CASE 

 

Congress in 1971 passed the Alaska Native Claims Settlement Act 

(ANCSA), 43 U.S.C. §§ 1601-29, and extinguished aboriginal hunting and fishing 

rights.   Although Congress did not expressly protect Native hunting and fishing 

rights in ANCSA,  it expected both the Secretary of the Interior and the State of 

Alaska to ―take any action necessary to protect the subsistence needs of the 
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Natives.‖  S. Rep. No. 581, 92
nd 

Cong., 1
st
 Sess., 37 (1971).  That expectation was 

not fulfilled and, consequently, the current subsistence hunting, fishing and 

gathering regime was established in Title VIII of ANILCA, 94 Stat. 2371-2551.  

For further background see Cohen’s Handbook of Federal Indian Law § 4.07[3](c), 

pp. 350-60 (Newton, et al. 2005).  

The subsistence preference provisions are contained in Title VIII of the 

Alaska National Interest Lands Conservation Act (ANILCA), 94 Stat. 2422-2430, 

16 U.S.C. §§ 3111-3126, which provides that subsistence uses of fish and wildlife 

by rural Alaska residents on federal public lands in Alaska shall have priority over 

other uses.  16 U.S.C. § 3114.  Section 805 of the statute, 16 U.S.C. § 3115, 

provides a cooperative federalism approach whereby the State of Alaska  was 

given the opportunity to administer the subsistence priority on federal public lands 

if it provided the same priority under Alaska law and made it applicable on a 

statewide basis.  See Kenaitze Indian Tribe v. State of Alaska, 860 F.2d 312 (9th 

Cir. 1988), cert. denied, 491 U.S. 905 (1989).  The State‘s efforts to provide a rural 

subsistence use priority failed when the Alaska Supreme Court held that the State‘s 

rural preference statute was unconstitutional as a matter of state law.  McDowell v. 

Alaska, 785 P.2d 1 (Alaska 1989).  Accordingly, the Secretaries of Interior and 

Agriculture were required by section 805 of ANILCA to administer the rural 

priority on federal public lands.   
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That authority was asserted in 1990, but only on a limited basis in the hope 

that the State would soon bring its laws back into compliance.  See Temporary 

Rule, 55 Fed. Reg.  27114 (June 29, 1990) (―these temporary regulations establish 

a Federal program that minimizes change to the State‘s program consistent with 

meeting the Federal government's responsibilities under Title VIII. To do 

otherwise would be extremely disruptive to subsistence users and create 

unnecessary chaos if and when the State is able to bring its subsistence program 

back into compliance with ANILCA.‖).  When permanent regulations were 

adopted in 1992, the federal government excluded nearly all navigable water (and 

nearly all fisheries) from the ambit of the regulations.  This action resulted in a 

cascade of litigation brought by Native subsistence users.
1
  The lead case was Katie 

John, et al. v. United States, No. A90-484 (HRH).  The cases centered on 

interpretation of the ―public lands‖ definition, 16 U.S.C. § 3102, which was 

construed by the Supreme Court in Amoco Production Co. v. Hodel, 480 U.S. 531 

(1987) (Congress defined ―public lands as ‗lands, waters, and interests therein‘ ‗the 

title to which is in the United States.‘‖).  Shortly thereafter, the State filed Alaska v. 

                                                 
1
  Kluti Kaah Native Village of Copper Center v. State of Alaska, No. A90-0004-

CV, Fish & Game Fund v. State of Alaska Bd. of Fisheries, No. A92-0443-CV, 

Peratrovich v. United States, No. A92-0734-CV, Native Village of Stevens v. 

McVee, No. A92-0567-CV, and Native Village of Quinhagak v. United States, 35 

F.3d 388 (9
th

 Cir. 1994).  See John v. United States, 1994 WL 487830, n. 1 (D. 

Alaska 1994). 
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Babbitt, No. A92-264 (HRH) (D. Alaska), which alleged that the federal 

government was without authority to adopt a management program to implement 

the federal subsistence-management program on the public lands, including 

navigable and non-navigable waters.   

After the district court determined that all navigable waters in Alaska were 

included in the ―public lands‖ definition based on the federal navigational 

servitude, and that the federal government had authority to promulgate regulations 

to implement the statute, a panel of this Court agreed with the United States. 

 [W]e hold to be reasonable the federal agencies‘ conclusion that the 

definition of public lands includes those navigable waters in which the 

United States has an interest by virtue of the reserved water rights doctrine.   

We also hold that the federal agencies that administer the subsistence 

priority are responsible for identifying those waters. 

Alaska v. Babbitt, 72 F.3d 698, 703-704  (9th Cir. 1995), cert. denied, 517 U.S. 

1187 (1996) (Katie John I).  

The district court then entered an order modifying its previous March 1994 

decision so as to require the Secretaries to apply the subsistence priority to waters 

in which the United States has an interest by virtue of the reserved water rights 

doctrine.  Katie John, et al. v. Alaska, Nos. A85-698-CV and A92-0264-CV Civil 

Order (Feb. 7, 1996).  Shortly thereafter, the Secretaries published an Advance 

Notice of Proposed Rule-making.  See Advance Notice, 61 Fed. Reg. 15014 (April 

4, 1996).  Before the Departments could fully implement the court‘s decision, 
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Congress intervened with a series of four consecutive ―moratoria‖ enacted as 

appropriations riders.  Although the moratoria prevented implementation, they did 

not preclude the agencies from proposing regulations and seeking public comment.  

See 142 Cong. Rec. H11926 (Sept. 28, 1996) (describing permissible activities).  

During the four years the moratoria were in place, the reserved waters rulemaking 

progressed from the advance notice of proposed rulemaking, to numerous public 

hearings, and then to a proposed rule.  See, e.g., Pub. L. 104-208, § 317, 110 Stat. 

3009.
2
  Final regulations identifying federally reserved waters within and adjacent 

to conservation system units (CSUs) in Alaska became effective on October 1, 

2000, see Final Rule, 64 Fed. Reg. 1276 (Jan. 8, 1999), when the Alaska 

Legislature failed to place before the electorate a proposed State constitutional 

amendment that would have enabled the State to comply with ANILCA.  See Pub. 

L. 105-277, § 339,  112 Stat. 2681.  The 1997 appropriation rider had included 

substantive amendments to Title VIII in a last-ditch effort to induce the State to 

comply with the federal law and thus forestall federal implementation of the 

proposed jurisdiction over reserved waters.  See Pub. L. 105-83 § 316.  Those 

amendments would have taken effect only if the State had amended its constitution 

to allow it to provide a rural preference required for it to assume management on 

                                                 
2
 The moratoria are reprinted in the Historical Note at 16 U.S.C.A. § 3102 (West. 

2000). 
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federal public lands.  See  Historical Note following 16 U.S.C. § 3113 (West 

2000). 

 After the district court entered final judgment dismissing all claims in Katie 

John in January 2000, the State appealed and was granted en banc review without 

first proceeding to a three judge panel.  Katie John v. United States, 247 F.3d 1032 

(9
th

 Cir. 2001) (Katie John II) (en banc).  The State did not challenge the portion of 

the Katie John I panel‘s decision that ordered the agencies to identify the waters in 

which the United States has an interest by virtue of the reserved water rights 

doctrine.  Rather, it argued that the ―clear statement doctrine‖ precluded the 

panel‘s determination that such waters were public lands. See En Banc Reply Brief 

for Appellee State of Alaska, Katie John II, 247 F.3d 1032 (9th Cir. 2001), 2000 

WL 33981053.  The majority of the en banc court rejected the State‘s claim and 

determined that the judgment rendered by the prior panel, and adopted by the 

district court on remand, should not be altered or disturbed.  Katie John II, 247 

F.3d 1032, 1033 (9
th

 Cir. 2001).  Nearly six years after the final regulations 

identifying federally reserved waters in Alaska became effective, the State renewed 

its challenge to the Secretaries‘ determination of rivers and lakes in which the 

United States has an interest by virtue of the reserved water rights doctrine.  
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SUMMARY OF ARGUMENT 

 1. The Secretaries followed an appropriate process in promulgating 

regulations to carry out this Court‘s mandate to identify the federally reserved 

waters considered public lands for purposes of Title VIII.  Nothing in this Court‘s 

ruling suggests that the Secretaries proceed through any other method than the 

familiar rulemaking process set out in the Administrative Procedures Act.  5 U.S.C. 

§ 553.  In general, agencies have great discretion as to the method by which they 

carry out their assigned functions.  This general authority is reinforced by section 

814 of ANILCA, 16 U.S.C. § 3124, which authorizes the Secretaries to promulgate 

regulations to implement the subsistence use priority.  There is no contrary 

statutory direction.  Nor is there any requirement that federal reserved water rights 

first be adjudicated or quantified through an adjudication before the Secretaries 

may administratively determine their existence in order to implement their 

responsibilities under Title VIII.  If it were otherwise, judicial resources would be 

wasted, and subsistence users would be denied the priority mandated by Title VIII 

of ANILCA for the many years it would take to quantify reserved water rights.  As 

Judge Holland correctly pointed out, there is no reason for a full quantification of 

rights when there is no dispute over water use.  State‘s Excerpt of Record, Vol. I, 
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Tab 110: 29.  Nor does the Secretaries‘ action unlawfully infringe on state 

authority over water use.  The State retains its authority to administer its water 

code, and if it wishes, the State may commence a general stream adjudication to 

quantify all water rights in Alaska.  Moreover, the savings clause in ANILCA § 

1314, 16 U.S.C. § 3202(a) recognizes that the subsistence priority‘s 

implementation would necessarily interfere with state control of fish and wildlife 

management — that was the point of Title VIII.   

 2. The district court also correctly ruled that the Secretaries accurately 

identified the waters within and adjacent to CSUs in which the United States has 

an interest by virtue of the reserved water rights doctrine.  State‘s Excerpt of 

Record, Vol. I, Tab 253.
 
  The State has acknowledged that some federally reserved 

waters exist in Alaska, although there has never been a need even to partially 

define their scope until the court ordered their identification for purposes of Title 

VIII of ANILCA.  All agree that whether a reserved right exists in a given 

waterway is a question of law.  The State of Alaska contains thirty-four CSUs that 

were identified in the 1999 final rule as containing rivers, lakes and streams in 

which the United States has an interest by virtue of the reserved water rights 

doctrine.  Final Rule, 64 Fed. Reg. 1286-87.  See State‘s Excerpts of Record, Vol. 

II, Tab 253:13-16 (portions of Judge Holland‘s ruling discussing and quoting the 
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relevant statutory and regulatory provisions).  The Administrative Record 

demonstrates that some federal reserved water rights exist in each of the test waters 

identified by the State in its challenge.  This includes rights in adjacent border 

streams and those within CSUs, but surrounded by non-federal land.  AFN and 

Katie John agree with the United States that estuaries where rivers meet marine 

waters — the ―headland to headland‖ area of rivers flowing from various CSUs — 

are properly considered ―public lands.‖
3
  Finally, the Secretaries and the district 

court correctly determined that reserved waters associated with selected but not 

conveyed lands within CSUs must be administered as public lands under Title VIII. 

ARGUMENT 

I. The Secretaries’ Decision to Proceed Through Rulemaking Was Lawful 

and Appropriate 

 

The State argues that the Secretaries were required to determine the waters 

in which the United States has an interest by virtue of the reserved water rights 

doctrine, and thus the public lands definition, by ―complying with established 

adjudication processes.‖  State‘s Opening Brief at 22.  The State asks that the 

Secretaries be ordered to determine the waters in which the United States has an 

interest by virtue of the reserved water rights doctrine through litigation.  The only 
                                                 
3
 The question of whether marine waters in the Tongass National Forest are federal 

public lands has yet to be resolved and remains in separate litigation in Peratrovich 

v. United States, No. A92-0734-CV.  AFN and Katie John support the Peratrovich 

plaintiffs. 
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purpose such a process would serve is delay.  At the conclusion of the protracted 

litigation, the parties would end up precisely where they are now — in the court of 

appeals litigating whether certain waterways include federal interests under the 

reserved rights doctrine.   

All parties agree that whether Congress impliedly (or expressly) reserved 

water to fulfill the primary purposes of a federal reservation is a question of law. 

Cappaert v. United States, 426 U.S. 128, 138 (1976).  The Secretaries determined 

that Congress reserved interests in certain waters and the State has made 

categorical challenges on the merits that are discussed in the next section.  

A. Agencies Have Broad Discretion as to Whether to Proceed by 

Rulemaking and Nothing in ANILCA or This Court’s Prior Decisions 

Compels any Particular Process 

An agency‘s decision to proceed through rulemaking as opposed to 

adjudication is subject to deference by the courts, although courts have sometimes 

unsuccessfully attempted to force rulemaking upon agencies.  SEC v. Chenery 

Corp., 332 U.S. 194, 202-203 (1947).  As stated in the leading Administrative law 

treatise, ―Over the years, commentators, judges, and Justices have shown near 

unanimity in extolling the virtues of the rulemaking process over the process of 

making ‗rules‘ through case by case adjudication.‖  Richard J. Pierce, Jr., 

Administrative Law Treatise, § 6.8, p. 496 (2010). ―[E]ven if a statutory scheme 

requires individualized determinations, . . . the decisionmaker has the authority to 
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rely on rulemaking to resolve certain issues of general applicability unless 

Congress clearly expresses an intent to withhold that authority.  American Hospital 

Assn. v. NLRB, 499 U.S. 606, 612 (1991); accord, Heckler v. Campbell, 461 U.S. 

458, 467 (1983).‖  Lopez v. Davis, 531 U.S. 230, 244 (2001) (internal quotations 

omitted).  See Administrative Law Treatise, supra, at pp. 496-501 (identifying nine 

different attributes favoring rulemaking over adjudication). Here, the Secretaries 

quite sensibly determined to use the informal rulemaking process to identify the 

many water bodies in Alaska in which the United States has an interest by virtue of 

the reserved water rights doctrine and thus are public lands subject to the 

subsistence priority.  There is nothing in the statute that requires the Secretaries to 

proceed by adjudication — administrative, or otherwise.  Title VIII of ANILCA 

simply provides that ―[t]he Secretary shall prescribe such regulations as are 

necessary and appropriate to carry out his responsibilities under this title.‖  

ANILCA, § 814, codified at 16 U.S.C. § 3124.  The identification of areas where 

the substantive provisions of Title VIII apply through rulemaking is necessary for 

the public to understand where this federal law applies, and certainly provides a 

proper means for identification of those waters. The only section of Title VIII 

dealing with litigation does so in the context of granting individuals and 

organizations the ability to bring an action in the federal district for Alaska if 

denied the subsistence priority.  16 U.S.C. § 3117.  There is certainly no directive 
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in the statute calling on the Secretaries to bring a lawsuit in order to determine 

which areas constitute ―public lands‖ as defined in the statute. 

While the State never unequivocally says where, or precisely how the 

existence and scope of federal reserved water rights would be determined, its 

repeated references to the McCarran Amendment, 43 U.S.C. § 666, and the federal 

court cases establishing and implementing the doctrine, indicate that it believes an 

adjudication in state or federal court is required.
4
  State of Alaska‘s Opening Brief 

at 23-37.    In the meantime, the subsistence priority mandated by Congress in 

1980 would presumably not be enforced on any navigable waters in Alaska (except 

those above submerged lands owned by the United States).  If the State were 

correct that an adjudication is required before reserved waters included in the 

public lands definition can be identified, Congress‘s policy that ―nonwasteful 

subsistence uses of fish and wildlife and other renewable resources shall be the 

priority consumptive uses of all such resources on the public lands of Alaska . . . .,‖  

16 U.S.C. § 3112(2), would be frustrated.     

                                                 
4
 Since Alaska Stat. § 46.15.166 provides that only Alaska‘s Commissioner of the 

Department of Natural Resources (with the concurrence of the Alaska Attorney 

General) may commence an adjudication under the McCarran Amendment, the 

State appears to be arguing that the Secretaries are required to bring an action in 

federal district court to determine which waters are reserved.  As noted elsewhere, 

Alaska could commence a general adjudication.  
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The reason that administrative rulemaking is preferable to adjudication is 

readily apparent when one compares the rulemaking that occurred in this case to 

the State‘s proposal for litigation.  There was an extensive process providing 

substantial opportunities for public involvement through traditional written notice 

and comment processes, as well as a series of public forums in communities in all 

regions of the State of Alaska.  See Decision:  The Process for Identification of 

Federally Reserved Waters, State‘s Excerpt of Record, Vol. I, Tab 110: 19.  As a 

practical matter, case-by-case litigation would have precluded public involvement 

in the decision-making process.  For example, the several public hearings in which 

the State participated also provided opportunities for members of the general 

public to testify and make their views known.  The Final Rule documented the 

extensive opportunities for public involvement. 

The Secretaries published an Advance Notice of Proposed Rulemaking  

(ANPR) (61 FR 15014) on April 4, 1996, and during May and June held 

eleven public hearings around Alaska to solicit comments on the Advance 

Notice.  On December 17, 1997, the Secretaries published a Proposed Rule 

(62 FR 66216) and held 31 public hearings around the State, as well as 

soliciting input from the ten Federal Regional Subsistence Advisory 

Councils.  The Proposed Rule was also available for review through the 

Office of Subsistence Management's home page at http:// 

www.r7.fws.gov/asm/home.html. 

In addition to the oral testimony received at the public hearings and 

Regional Council meetings, we received an additional 74 written comments.  

The comments received both in writing and during the hearings provided the 

agencies with a sense of how the public viewed the general jurisdictional 

concepts and practical implementation aspects of the rule. 
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Final Rule, 64 Fed. Reg. 1276, 1277 (Jan. 8, 1999). 

In contrast to the rulemaking process, adjudication of water rights is an 

exceedingly lengthy and burdensome process.  For example, the litigation to 

determine state, federal and Indian reserved water rights in Washington‘s Yakima 

River Basin has been underway for thirty-three years and is still not complete.  See 

John Thorson, et al., Dividing Western Waters:  A Century of Adjudicating Rivers 

and Streams, Part II, 9 U. Denv. Water L. Rev. 299, 442 (2006).  The Klamath 

Basin adjudication has also been underway since 1976, United States v. Adair, 723 

F.2d 1394, 1398-99 (9th Cir. 1983), with hearings on the quantification of reserved 

water right claims finally taking place during the summer of 2010.
5
  While the 

United States could presumably bring an action in federal court against the State to 

                                                 
5
 ―Modern general stream adjudications, most of which have been filed since the 

1970s, are characterized by their enormity and longevity.  These complex lawsuits 

are among the largest civil proceedings ever litigated in state or federal courts.  For 

instance, 28,500 persons have filed more than 100,000 claims to water rights in the 

Arizona general stream adjudications. Parties have filed over 150,000 claims for 

water rights in Idaho's Snake River adjudication.  Also, in Montana, approximately 

80,000 persons have filed 218,000 water rights claims in the statewide 

adjudication.‖  John E. Thorson et al., Dividing Western Waters: A Century of 

Adjudicating Rivers and Streams, 8 U. Denv. Water L. Rev. 355, 358-59 (2005). 

The cases are also expensive to litigate.  One estimate put the State‘s cost of 

attorneys‘ fees at $14 million for twelve years of litigation in Wyoming‘s Big Horn 

River adjudication. Reid Peyton Chambers & John E. Echohawk, Implementing the 

Winters Doctrine of Indian Reserved Water Rights: Protecting Indian Water and 

Economic Development Without Injuring Non-Indian Water Users?, 27 Gonz. L. 

Rev. 447, 456 n. 54 (1992). 
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establish its rights, it would still be a massive proceeding.  Since Alaska is larger in 

size than Arizona, California, Idaho, Montana and Washington combined, the 

State‘s argument would lead to slow, incremental increases in coverage of 

waterways as each phase of a statewide adjudication was completed.  The 

rulemaking process adopted by the Secretaries in this case avoided this absurd 

result and provided for the efficient, prompt and simultaneous application of the 

subsistence priority to the identified waters, as well as for substantial public 

participation in an open administrative process.  The preference for rulemaking 

over case-by-case adjudication in the administrative law context is equally forceful 

in evaluating rulemaking against the State‘s proposal for burdensome, expensive 

and time-consuming waterway-by-waterway litigation.  Further, there is nothing in 

Title VIII that mandates litigation before the Secretaries implement their 

responsibility to provide the subsistence priority on public lands in Alaska, and 

nothing in this court‘s en banc decision required that the Secretaries proceed by 

anything other than a traditional rulemaking process. 

 

B. There Is No Merit to the Claim that an Adjudication and Quantification 

of Reserved Water Rights Is Required to Apply ANILCA’s Public 

Lands Definition 

The State repeatedly claims that the Secretaries may not ―adjudge their own 

water rights‖ as if to argue that judicial review of the final agency action is not 
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available in this case, or that there has been a definitive, binding ruling by the 

Secretaries as to priority dates or quantities reserved.  State‘s Opening Brief at 23-

37.  As Judge Holland correctly observed, ―[T]his case is not about the allocation 

of water.  This case is about regulation of fish and wildlife that inhabit public lands.  

There was no need for the Secretaries to make the determinations that are 

necessary for a formal adjudication of reserved water rights.‖  Decision – The 

Process for Identification of Federally Reserved Waters.  State‘s Excerpts of 

Record, Vol. I, Tab 110: 29.  The State argues, based on the policy of the 

McCarran Amendment, the existence of decisions interpreting that statute, and 

decisions applying the reserved rights doctrine, that judicial determinations of 

reserved water rights are mandated.  As discussed below, Judge Holland properly 

rejected all of these arguments.   

Contrary to the State‘s argument, the McCarran Amendment, 43 U.S.C. § 

666, does not mandate any particular mechanism for the assertion or development 

of federal reserved water right claims.  It simply waives the sovereign immunity of 

the United States so that state courts may exercise concurrent jurisdiction with 

federal courts over the United States claims to water.  See Robert E. Beck, Waters 

and Water Rights § 37.04(a)(1) (3rd Ed. 2009).  Federal courts may exercise 

jurisdiction as well, but are directed in general to abstain under Colorado River 

Water Conservation District v. United States, 424 U.S. 800 (1976), if a state court 

Case: 09-36122   08/20/2010   Page: 26 of 55    ID: 7447637   DktEntry: 39



17 

general stream adjudication is pending at the time the federal action is filed.  Thus, 

Alaska, like Oregon, New Mexico, Montana, Arizona, Colorado and other states 

involved in the series of cases construing the McCarran Amendment, could 

commence a comprehensive adjudication to determine the existence and 

quantification of all water rights, including federal reserved rights.  See United 

States v. District Court for Eagle County, 401 U.S. 520 (1971);  Arizona v. San 

Carlos Apache Tribe, 463 U.S. 545 (1983); and United States v. Idaho, 508 U.S. 1 

(1993).  All of the foregoing cases involved state and federal efforts to quantify 

federal reserved water rights and establish their priority date.  They have nothing to 

do with an agency identification of federal reserved waters for purposes of a 

―public lands‖ definition under ANILCA‘s subsistence title. 

The State further asserts that courts have limited agency authority to 

determine water rights unless the agency proceedings simply pave the way for 

judicial review.  State‘s Opening Brief at 26.  The first cited case, Pacific Live 

Stock Co. v. Oregon Water Bd., 241 U.S. 440 (1916), has nothing to do with 

federal reserved rights, or federal agency claims at all, and thus has no bearing on 

this case.  Rather, it was simply a dispute over whether a state agency‘s 

determination of water rights could be enforced pending judicial review by a state 

court without offending the due process clause of the Fourteenth Amendment.  The 

Court held that due process did not preclude immediate enforcement of the agency 
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determination.  Id. at 454-55.  While the case is not relevant to the interpretation 

(and the Secretaries implementation) of Title VIII of ANILCA, it in fact supports 

the notion that agency determinations of water rights may be effective upon final 

agency action.  The Pacific Livestock Court noted that:  ―The provision that the 

water shall be distributed in conformity with the board's order pending the 

adjudication by the court has the sanction of many precedents in the legislation of 

Congress and of the several states, notably in the provision in the interstate 

commerce act directing that the orders of the Commission shall be effective from a 

date shortly after they are made, unless their operation be restrained by injunction.‖  

Id. at 454.  In this case, the State did not seek an injunction of the final rule in 1999 

when it was adopted, but waited nearly six years before filing the action now 

before the court.   

The other case cited by the State, United States v. Oregon, 44 F.3d 758 (9th 

Cir. 1994), did involve the adjudication of Indian reserved rights, but it merely 

held that Oregon‘s statutory general stream adjudication, which relied in part on 

agency adjudication, satisfied the demands of the McCarran Amendment to 

establish a waiver of federal sovereign immunity in ―suits‖ brought to adjudicate 

federal water rights.  Id. at 766-67.  As in Pacific Livestock, the court‘s discussion 

and holdings had nothing to do with whether a federal agency had the authority to 
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identify federal reserved waters for purposes of applying the public lands definition 

for Title VIII of ANILCA.   

The State also cites Arizona v. California, 460 U.S. 605, 638 (1983) for the 

proposition that agencies may not make ―ex parte‖ determinations affecting state 

water rights.  State‘s Opening Brief at 26.  In Arizona, the Court refused to award 

water rights for lands claimed to be part of an Indian reservation while the 

Secretary‘s underlying determination on the reservation boundary issue was in 

litigation.  The United States‘ claim was made as part of the ongoing 

comprehensive adjudication of the waters to the Colorado River.  The Special 

Master appointed by the Supreme Court to hear the case had concluded that the 

boundaries were ―finally determined‖ and awarded reserved water for the areas 

administratively found to be part of the reservation.  The Court rejected the finding 

that the boundaries had been ―finally determined‖ and thus rejected the award of 

additional water to serve the disputed lands.  Id. at 636.  The dispute was not over 

the existence of reserved water rights, but over the correct boundaries of the 

reservation, and the Court simply held that no rights should be awarded pending a 

final determination of the boundaries.  Here, there is no allegation that 

identification of reserved waters deprives the State, or any private party of any 

water rights.  Moreover, the State is free to challenge the substance of these public 

lands determinations, or to someday seek a full quantification if it wishes.   
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The State also relies on Gorbach v. Reno, 219 F.3d 1087 (9th Cir. 2000) (en 

banc) for the proposition that agencies may not make administrative decisions 

regarding matters entrusted to the courts.  But this case, like the others discussed 

above, is inapposite to the situation at hand.  Gorbach dealt with a statutory 

scheme that authorized the denaturalization of citizens only in suits brought in 

federal courts.  The Immigration and Naturalization Service claimed implied 

authority to denaturalize citizens because it had the power to naturalize.  Id. at 

1091.  The court determined that since the statutory scheme provided an express 

mechanism for judicial denaturalization the agency lacked authority to do so 

administratively.  In other words, Congress had vested the courts with exclusive 

authority to order denaturalization of citizens.  There is no such exclusive grant 

respecting the determinations made by the Secretaries under Title VIII of ANILCA.  

While it is true that reserved water rights may be adjudicated and quantified in 

federal or state courts, there has been no quantification or adjudication here.  

Rather the Secretaries have simply adopted a rule identifying the waters in which it 

believes it has reserved rights for purposes of Title VIII.  The Secretaries‘ action is 

consistent with Congress‘s directive to implement the subsistence priority, 16 

U.S.C. § 3114 and 16 U.S.C. § 3115, and with the authorization to implement the 

priority through regulations.  16 U.S.C. § 3124. 
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While this proceeding is unique in that it involves a statute applicable only 

in Alaska, there are analogies in other areas of federal administration.
6
  

Administrative agencies are empowered to make determinations regarding 

ownership of federal property for the purpose of administration.  In Block v. North 

Dakota, 461 U.S. 273 (1983), the Supreme Court dismissed on sovereign immunity 

grounds North Dakota‘s challenge to the federal government‘s claim of ownership 

of the submerged lands of the Little Missouri River.  The State‘s claim was based 

on the presumption of state ownership embodied in the equal footing doctrine, 

while the federal government asserted ownership as the riparian owner of land on a 

river the federal government claimed to be non-navigable.  The United States 

manifested its claims of ownership by issuing oil and gas leases on the disputed 

submerged land.  Id. at 277.  While holding that the Quiet Title Act‘s statute of 

limitations barred North Dakota‘s claim, the circumstances of the case make it 

clear that that the federal government need not perfect its title through an 

adjudication before proceeding to act as the owner.  Id. at 291-92.   Indeed, the 

                                                 
6
 Amici States Wyoming, Colorado and New Mexico argue that the district court‘s 

interpretation of this statute limited to Alaska will have some sweeping effect on 

Western water law.  Affirming the district court would have no effect on these 

three states — all of which are located in the Tenth Circuit.  Moreover, the public 

lands definition at issue here and its connection with the federal reserved rights 

doctrine is unique to Alaska and the federal subsistence preference.  The fact that 

the federal government asserts reserved rights in this context cannot impair any 

rights of the other Western States.  
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dispute arose because federal agencies determined that the Little Missouri River 

was non-navigable with ownership of the bed and banks falling to the riparian 

owner – the United States.  See also Southern Utah Wilderness Alliance v. Bureau 

of Land Management, 425 F.3d 735, 757-58 (10
th
 Cir. 2006) (holding that while 

BLM could not conclusively establish existence or non-existence of rights-of-way, 

it could make such determinations for administrative purposes).  

Indeed, the rule touted by the State would require that the United States 

bring quiet title actions in any case where it asserted ownership to land, or before it 

could act as the holder of reserved water rights.  That would be preposterous.  The 

court of appeals is well aware of the statutory mechanism for the judicial 

determination of water rights.  See, e.g., United States v. Oregon, 44 F.3d 758 (9th 

Cir. 1994).  It requires quite a stretch to infer that the court in this case intended a 

remand to the agencies ―to identify waters‖ to mean that the Secretaries must 

commence massive litigation — without mentioning it.  The State‘s proposal for 

full quantification through an adjudication would require the largest and most 

complex water rights lawsuit ever brought.  
 
It would take years to simply gather 

all the data necessary to quantify flows for every lake and river in what would 

effectively be a statewide adjudication.  In effect, the subsistence priority for 

fisheries would not be provided for many years if the States‘ claim for relief were 

granted.   
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In fulfilling their statutory duties, agencies are not required to undertake 

processes that will place an intolerable burden upon them.  Airline Pilots Assoc. v. 

Quesada, 276 F.2d 892, 896 (2nd Cir. 1960).  The public interest in the timely 

adoption of rules governing and facilitating federally-protected subsistence 

activities ―far outweighs any possible advantage in a multitude of piecemeal and 

time-consuming‖ water rights adjudications.  Id. at 897.  The State‘s proposal 

would also be inconsistent with the court of appeals‘ statement:  ―Let us hope that 

the federal agencies will determine promptly which navigable waters are public 

lands subject to federal subsistence management.‖  Katie John I, 72 F.3d at 704 

(emphasis added). 

II. The Secretaries’ Determination of the Existence of Federal Reserved 

Rights in Waters Was Correct 

In determining which waters were subject to federal reserved rights, the 

district court directed the parties to present test case waterways which implicated 

the following six issues: (1) marine waters and tidally influenced waters, (2) waters 

bounded by non-federal land within the boundaries of federal reservations, (3) 

waters adjacent to federal reservations, (4) selected-but-not-yet-conveyed lands 

and appurtenant waters, (5) waters upstream or downstream of federal reservations, 

and (6) waters appurtenant to Native allotments.  Decision on Which Waters Issue, 

State‘s Excerpt of Record, Tab 253: 21-22.  AFN addresses only the first four 
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issues, which were raised in the State‘s action against the Secretaries, and where 

AFN is an intervenor in support of the United States.
7
  Katie John has already 

addressed the remaining issues in her opening brief in the consolidated appeal.  

The district court‘s decision is subject to de novo review. 

A. The Secretaries Properly Applied the Reserved Rights Doctrine as 

Required by this Court’s Mandate  

The federal reserved water rights doctrine is rooted in Winters v. United 

States, 207 U.S. 564 (1908).  In Winters, the Court construed a congressionally 

ratified agreement between the Indians of the Fort Belknap Reservation and the 

United States.  Act of May 1, 1888, ch. 213, 25 Stat. 113 (1889).   Non-Indians 

who had settled upstream of the reservation claimed paramount rights to use water 

from the Milk River based on the state law of prior appropriation.
8
  If the Indians 

                                                 
7
 In the consolidated appeal, Katie John v. United States, Katie John argues that the 

Secretaries omitted certain waters that in fact are subject to federal reserved rights.  

AFN supports Katie John‘s arguments as to allotments and water upstream and 

downstream of CSUs, but responds here only to the State of Alaska‘s claims, since 

AFN intervened only in the State‘s affirmative case and is not a party to the Katie 

John appeal.  Katie John likewise limits this answering brief to the issues raised in 

the State of Alaska‘s challenge to the federal regulations. 
 
8
 All of the western states, including Alaska, follow some form of the prior 

appropriation doctrine.  See Alaska Stat. 46.15, et seq.  ―Under that doctrine, one 

acquires a right to water by diverting it from its natural source and applying it to 

some beneficial use. Continued beneficial use of the water is required in order to 

maintain the right. In periods of shortage, priority among confirmed rights is 

determined according to the date of initial diversion.‖  Colorado River Water 
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were to grow crops as contemplated by the agreement creating the reservation, 

however, they would need water being used by the non-Indians.  The United States 

filed suit and claimed that Congress had reserved the water as of 1888 to fulfill the 

purpose for establishing the reservation, i.e., to turn the Indians into farmers and to 

serve as a homeland for the tribes. 

The Supreme Court ruled that the federal government had the power to 

exempt waters from appropriation under State water law, and that the United States 

intended to reserve the waters of the Milk River to fulfill the purposes of the 

agreement between the Indians and the United States.  207 U.S. at 576-77; see 

generally, Cohen’s Handbook of Federal Indian Law 1168-76 (Newton, et al. eds. 

2005).  The Court accordingly upheld an injunction limiting non-Indian use to the 

extent it interfered with the increasing needs of the tribes.  There was no final 

quantification. 

 Other early to mid-20th Century cases also recognized implied Indian 

reserved water rights and similarly did not finally quantify the amount reserved.  

See Conrad Inv. Co. v. United States, 161 F. 829 (9th Cir. 1908);  United States v. 

Ahtanum Irrigation Dist., 236 F.2d 321 (9th Cir. 1956), cert. denied, 352 U.S. 988 

(1957) (both recognizing reserved rights that could increase as tribal needs 

                                                                                                                                                             

Conservation Dist. v. United States, 424 U.S. 800, 805 (1976) (footnote omitted).  

See generally, Robert E. Beck, Waters and Water Rights § 12.02 (2009). 
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expanded).   Thus, contrary to the State‘s claim, there are a number of examples of 

cases where even in the adjudication context, the amount of water associated with 

a reserved right was not quantified.  In fact, the reserved water right for the Fort 

Belknap reservation involved in Winters is still not fully quantified — more than 

100 years after the seminal Supreme Court decision.
9
   

In Arizona v. California, 373 U.S. 546 (1963) the Court applied the reserved 

rights doctrine to land set aside as federal reservations for non-Indian purposes.  

The Supreme Court agreed with the Special Master that ―the principle underlying 

the reservation of water rights for Indian Reservations was equally applicable to 

other federal establishments such as National Recreation Areas and National 

Forests.‖  Id. at 601.  The Court further agreed that ―the United States intended to 

reserve water sufficient for the future requirements of the Lake Mead National 

Recreation Area, the Havasu Lake National Wildlife Refuge, the Imperial National 

Wildlife Refuge and the Gila National Forest.‖  Id.  The Opinion, however, 

contained no analysis of the standards for the determination of federal reserved 

rights. 

The case now commonly relied on for the general rule for determining the 

existence of federal reserved rights is Cappaert v. United States, 426 U.S. 128 

                                                 
9
 An agreement between the state of Montana and the Tribes was reached in 2001, 

but will not be effective until approved by Congress. See 

http://dnrc.mt.gov/rwrcc/Compacts/compacts.asp#FBIR. 
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(1976).  There, the Court concluded that the establishment of Devil‘s Hole 

National Monument carried with it an implied reservation of water: 

[W]hen the Federal Government withdraws its land from the public domain 

and reserves it for a federal purpose, the Government, by implication, 

reserves appurtenant water then unappropriated to the extent needed to 

accomplish the purpose of the reservation.  In so doing the United States 

acquires a reserved right in unappropriated water which vests on the date of 

the reservation and is superior to the rights of future appropriators. 

 

Id. at 138.  Other language in the Opinion indicates that the Court found an express 

reservation.  Id. at 139.  See A. Dan Tarlock, Law of Water Rights and Resources § 

9:51 (2009).   

 In United States v. New Mexico, 438 U.S. 696 (1978) the Court narrowly 

construed reserved water rights for National Forests by making it clear that such 

rights would only be implied where needed to fulfill the ―primary purposes‖ of the 

reservation and only if the primary purposes would be ―entirely defeated‖ without 

an implied reservation of water.
 
 It accordingly held that water was reserved in 

national forests ―to preserve the timber or to secure favorable water flows for 

private and public uses under state law.‖  Id. at 718.   The Court contrasted the 

narrow purposes of National Forests from the broad purposes of National Parks 

and noted the express mention of fish and wildlife in the National Park System 

Organic Act, 16 U.S.C. § 1.
 
  Id. at 709.  This apparent recognition of reserved 

rights for National Parks is particularly significant since all of the CSUs involved 
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in this litigation and administered by the Secretary of the Interior have similar 

purposes and language regarding fish and wildlife.  See pp. 35-37, infra. 

 These cases all make it clear that it is the federal action setting land aside for 

a particular purpose that results in a simultaneous withdrawal of sufficient water to 

carry out that federal purpose.  The water is set aside by implication as a matter of 

law.  Later court decrees may simply confirm that water was in fact intended to be 

reserved when the land was set aside and may quantify the amount reserved.   

 The State does not explicitly challenge the Secretaries‘ designation of 

reserved waters for rivers and lakes within the various CSUs, except on the ground 

that the findings were not sufficiently specific to warrant the Secretaries‘ decision.  

State‘s Opening Brief at 36.
10

  The State is wrong, since the administrative record 

contains the specific findings underlying the Secretaries‘ legal determinations.  

Included in the Administrative Record is the Final Katie John Issue Paper and 

Recommendations (June 15, 1995).  United States Supplemental Excerpts of 

Record (SER) at 1-30, AR at 1684–1742.  This document identifies each unit and 

the legislation relied upon to support the determination that federal reserved rights 

                                                 
10

 The State also renews arguments based on the ―clear statement rule‖ and the 

equal footing doctrine that were rejected in the en banc panel decision.  See Katie 

John II (concurring opinion of Judge Tallman).  The clear statement rule (if 

applicable at all) is satisfied by § 804 of ANILCA, 16 U.S.C. § 3114, which 

mandates a subsistence priority on public lands.   
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exist. For example, all Park Service units are included:  ―This is based both on the 

specific purposes of the federal reservation, ANILCA and the NPS Organic Act.‖  

The issue paper includes citations to the National Park Service Organic Act, 16 

U.S.C. § 1, and the definitive Solicitor‘s Opinion construing the Organic Act as 

evincing congressional intent to reserve water.  SER 6, n. 13, AR 1694, citing 

Federal Water Rights of the National Park Service, Fish and Wildlife Service, 

Bureau of Reclamation, and the Bureau of Land Management, Solicitor‘s Opinion 

M-36914, 86 Interior Dec. 553, 594-602 (1979).
11

  Each of the CSUs contested by 

the State were established pursuant to statutes that either expressly reserve water, 

or have been construed to support an implied reservation of water.  The Final Issue 

Paper identifies reserved waters for each of the classes of CSUs in addition to the 

National Parks, including U.S. Fish and Wildlife Service Reservations, SER 6 and 

21-22.  Bureau of Land Management Reservations, SER 6, 23;  National Forests, 

SER 7, 24-28; and Wild and Scenic Rivers, SER 7, 29-30.  Moreover, as all agree, 

the question of the existence of a reserved water right is a question of law and the 

district court‘s ruling is subject to de novo review.  It is not surprising that the 

Secretaries in the Final Rule chose to rely on the definitive Solicitor‘s Opinion as 

providing the legal support for the determination of the reserved rights for the 

                                                 
11

 Since this Solicitor‘s Opinion is reported in the Interior Decisions, it was not 

included in the United States‘ Supplemental  Excerpts of Record.  It is found in the 

Administrative Record at p. 2895. 
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various classifications of Interior CSUs.  And with respect to the Forest Service, 

the Supreme Court found that reserved water rights exist in National Forests in 

United States v. New Mexico, making it quite logical not to engage in further 

analysis of this admittedly legal question.  The Final Issue Paper includes the 

caveat that it ―must be clearly stated and understood at all times that the federal 

identification of federal reserved waters for purposes of administering the 

ANILCA subsistence priority is not an exhaustive identification or quantification 

of federal reserved water rights in Alaska.‖  SER 8 (emphasis added).  Since the 

task did not require a quantification of reserved waters, the determination of the 

legal existence of the reserved rights was sufficient.  The Final Issue Paper also 

acknowledged that it was simply the platform on which the final decisions would 

be made by the Secretaries, or their designees.  SER 10. The Solicitor of the 

Department accepted the Final Issue Paper as the final legal position of the 

Department.  SER 30a and 30b. 

 This administrative record demonstrates that the Secretaries evaluated the 

CSUs where reserved water rights were found to exist for purposes of Title VIII of 

ANILCA, and as mandated by this court.  The Secretaries thus correctly carried out 

this court‘s mandate to identify waters where reserved rights exist.  In the next 

sections, we review the State‘s selected challenges and the basis for reserved rights 

in the respective CSUs.   
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B. Waters Adjacent to CSUs May include Federal Reserved Waters   

The State argues that waters adjacent to CSUs may not be federally reserved 

because ―appurtenant‖ means ―within.‖  State‘s Opening Brief at 44-47.  This 

argument is based on a misunderstanding of the federal reserved water rights 

doctrine.  If unappropriated water outside a federal reservation is necessary to 

fulfill the purposes of the reserved area, the water may be federally reserved.  A 

case not cited by the State in the applicable section of its brief is directly contrary 

to the State‘s position.  In Arizona v. California, 373 U.S. 546, 595-601 (1963) the 

Supreme Court upheld an award of reserved rights to the Colorado River for the 

Cocopah Indian Reservation, which is located two miles from the river.  Arizona v. 

California, 376 U.S. 340, 344 (1964) ( decree).
12

  One state court reached the same 

result in a non-Indian reservation context.  In United States v. City and County of 

Denver, 656 P.2d 1, 35 (Colo. 1982), the Colorado Supreme Court affirmed a 

lower court‘s ruling that ―restricted the water source for reserved water rights 

decreed to accomplish the purposes of particular land reservations to waters on, 

under, or touching the reserved lands.‖ (emphasis added).  The State‘s brief cites 

                                                 
12

 See Report from Special Master Simon H. Rifkind to the Supreme Court in 

Arizona v. California, 364 U.S. 940 (1961) at 83-88 (describing the Indian 

reservations ―on or near the Colorado River‖), available online through 

http://www.westernwaters.org/) (Rifkind Report). 
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this case in direct support of its claim that adjacent waters may not be federally 

reserved.  In fact, the court upheld the lower court‘s ruling that waters touching, 

i.e., adjacent to, federal reservations had reserved rights, and simply refused to 

entertain arguments regarding non-adjacent waters and claims regarding off-

reservation use of reserved waters. The court in City and County of Denver stated 

that: 

[t]he federal government argues that there may be circumstances in which 

water not adjacent to a reservation could be reserved and in which off-

reservation use of waters flowing on a reservation may be justified. These 

issues are presently hypothetical. We decline to resolve them in a case where 

there has not been a specific factual claim presenting an actual case or 

controversy.   

656 P.2d at 35.  The second case cited for the State‘s proposition similarly did not 

reach the question of whether non-adjacent water could be subject to federal 

reserved rights.  United States v. Bell, 724 P.2d 631, 645, n. 17 (Colo. 1986).  

There are no cases holding that the federal government lacks power to reserve 

adjacent water.  See also, United States v. Powers, 305 U.S. 527, 531 (1931) 

(allotment owners hold reserved rights to water adjacent to their lands). 

While many cases involve waters actually within Parks, Refuges and other 

federally reserved lands ―[t]he power of the government to reserve the waters and 

exempt them from appropriation under the state laws is not denied, and could not 

be.‖ Winters v. United States, 207 U.S. at 577, citing United States v. Rio Grande 
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Dam & Irrig. Co., 174 U. S. 702 (1899); United States v. Winans, 198 U.S. 371 

(1905).   Federal power to reserve unappropriated water for federal purposes is 

based in the Property Clause and the Commerce Clause of the Constitution
13

  — 

both of which also provide authority for Title VIII‘s subsistence priority.
14

  The 

question then is not one of power, but one of congressional intent, and no authority 

holds that the federal power to reserve waters is inextricably linked to land 

ownership.  An instructive example is provided by the Federal Wild & Scenic 

Rivers Act which can apply to rivers that run over state-owned submerged lands 

and adjacent to state or private lands.
15

  Regardless of adjacent land ownership, the 

designation of a water body as a Wild & Scenic River results in the creation of 

                                                 
13

 See Federal “Non-Reserved” Water Rights, 6 Op. Off. Legal Counsel 328, 363 

(1982)(―the Supremacy Clause provides Congress with ample power, when 

coupled with the commerce power, the Property Clause, or other grants of federal 

power, to supersede State law.‖).  John D. Leshy, Water Rights for New Federal 

Land Conservation Programs:  A Turn-of-the-Century Evaluation, 4 U. Denv. 

Water L. Rev. 271, 288 (2001). 
  
14

 16 U.S.C. § 3111(4) (―it is necessary for the Congress to invoke its constitutional 

authority over Native affairs and its constitutional authority under the property 

clause and the commerce clause to protect and provide the opportunity for 

continued subsistence uses on the public lands‖). 
 
15

 See 16 U.S.C. § 1273(a) (―The national wild and scenic rivers system shall 

comprise rivers (i) that are authorized for inclusion therein by Act of Congress, or 

(ii) that are designated as wild, scenic or recreational rivers by or pursuant to an act 

of the legislature of the State or States through which they flow‖); and 16 U.S.C. § 

1277 (authorizing federal acquisition of state and private lands adjacent to Wild & 

Scenic Rivers). 
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federal reserved waters.  Potlatch Corp. v. United States, 12 P.3d 1256, 1258-59 

(Idaho 2000), interpreting 16 U.S.C. § 1284(c).  

The federal agencies developing the reserved rights rule considered the 

existence of federal reserved water rights in this legal context and determined that 

Congress intended to reserve waters adjacent to federal CSUs.  The Alaska Policy 

Group stated: 

Where a federal reservation with a purpose that supports the assertion of  

reserved water rights is bounded by or adjoins inland water, federal reserved 

water rights should be asserted in that portion of the water body adjoining 

the reservation.  This is consistent with the reserved water rights doctrine 

where the adjoining water can be shown to be necessary for the purposes of 

the reservation. 

SER 9, 30b. 

    

In the Final Rule, the Secretaries stated:  

Two commentors [sic] questioned the inclusion of inland waters adjacent to 

conservation system unit boundaries within the scope of Federal subsistence 

jurisdiction, and also questioned the inclusion of waters on inholdings within 

those unit boundaries.  We have determined that a Federal reserved water 

right exists in those waters and that their inclusion is necessary for effective 

management of subsistence fisheries.  Therefore, they are included.   

64 Fed. Reg. at 1279. 

 The State uses several examples as it makes its arguments regarding waters 

adjacent to federal reservations: the Nowitna and Innoko Wildlife Refuges, Sixmile 

Lake in Lake Clark National Park & Preserve, and several rivers within the 
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exterior boundaries of the Tongass National Forest.  State‘s Opening Brief at 44-

47.
16

     

 The reservation of waters of the Yukon River was necessary to fulfill the 

purposes of the Nowitna Wildlife Refuge, which was set aside ―to conserve fish 

and wildlife populations . . . [and] to ensure water quality and quantity within the 

refuge.‖  ANILCA § 302(6), 94 Stat. 2387.
17

  Indeed, if the State were correct, all 

waters adjacent to the Refuge could be diverted and thus make it impossible to 

fulfill the purpose of conserving fish and wildlife populations that make use of the 

adjacent waters and then return to the Refuge.  If anything, this is an express 

reservation of waters.   In United States v. Alaska, 423 F.2d 764, 767 (9th Cir. 

1970) this court found that the Kenai National Moose Range includes reserved 

water rights because 

Water, in other words, is just as essential to the continued existence of the 

moose as it is to any other semi-aquatic animal in Alaska. If the Order failed 

to withdraw the navigable water in the designated area, it amounted to 

nothing more than an impotent gesture. 

                                                 
16

 The State also mentions the Colville River in the National Petroleum Reserve –

Alaska as an example.  State‘s Opening Brief at 45, n. 21.  However, the NPRA is 

not a federal CSU so that adjacent waters are not claimed as reserved.  Rather, the 

waters within the NPRA are public lands because they are above submerged lands 

that were reserved prior to statehood.  50 C.F.R. § 100.3 (b) (3). 

17
 The Innoko National Wildlife Refuge has virtually identical purposes stated.  

ANILCA, § 302(3), 94 Stat. 2386. 
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The language used to create the Moose Range simply provided that the land and 

water was withdrawn ―as a refuge and breeding ground for moose.‖ Id. at 766, n. 1. 

It follows that the Congress must have intended to create reserved water rights 

when it established the Nowitna Refuge ―to conserve fish and wildlife populations 

. . . [and] to ensure water quality and quantity within the refuge.‖  ANILCA § 

302(6), 94 Stat. 2387.  

 The State next argues that Sixmile Lake is not adjacent to the Lake Clark 

National Park and Preserve. However, Sixmile Lake is in fact adjacent to the Park 

and Preserve, since the Lake abuts Native corporation land located within the 

exterior boundaries of the Park and Preserve.  See 57 Fed. Reg. 45220 (Sept. 30, 

1992) (map of Park and Preserve showing village corporation lands within the 

boundaries).   Section 103(a) of ANILCA, 16 U.S.C. § 3103(a) makes maps 

controlling in terms of identification of CSU boundaries.  As explained by the 

United States in its Answering Brief at 50-53, the Lake does abut the Park and 

Preserve.
18

   

 Since the Park and Preserve Boundary are adjacent to Sixmile Lake, the 

waters are reserved if necessary to fulfill the purposes of the Park and Preserve.  

The statute establishing the Park and Preserve provides: 

                                                 
18

 The United States‘ Answering Brief is due on the same day as AFN‘s Response 

Brief, but the parties have coordinated as much as possible to avoid duplicate 

arguments. 
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Lake Clark National Park, containing approximately two million four 

hundred thirty-nine thousand acres of public lands, and Lake Clark National 

Preserve, containing approximately one million two hundred and fourteen 

thousand acres of public lands, as generally depicted on map numbered 

LACL-90,008, and dated October 1978. The park and preserve shall be 

managed for the following purposes, among others: To protect the watershed 

necessary for perpetuation of the red salmon fishery in Bristol Bay; to 

maintain unimpaired the scenic beauty and quality of portions of the Alaska 

Range and the Aleutian Range, including active volcanoes, glaciers, wild 

rivers, lakes, waterfalls, and alpine meadows in their natural state; and to 

protect habitat for and populations of fish and wildlife including but not 

limited to caribou, Dall sheep, brown/grizzly bears, bald eagles, and 

peregrine falcons.‖  

16 U.S.C. § 410hh(7)(a) (emphasis added). 

 As in the cases of the Nowitna Wildlife Refuge and Kenai National Moose 

Range, it is impossible to see how the watershed could be protected without 

reserving water within and adjacent to the Park and Preserve for watershed 

protection and to allow wildlife within the Park and Preserve access to the adjacent 

waters.     

C. Waters Within CSUs, But Bounded by Non-federal Lands Are Federal 

Reserved Waters. 

 As noted above, whether a particular body of water within a CSU is subject 

to federally reserved rights depends on whether the water is necessary to fulfill the 

purposes for which the reservation was established.  No court has ever 

distinguished between areas within CSUs based on whether some portion of the 

land within a federal reservation was owned by someone other than the federal 

government.  The inquiry is to determine congressional intent.  If water is 
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necessary to fulfill the purposes of a CSU, the water is reserved throughout the 

CSU – notwithstanding the existence of inholdings adjacent to lakes or rivers. 

Express reservations of water were made for the Chignik Lake and River System, 

which is within the Alaska Peninsula Wildlife Refuge.  

The Alaska Peninsula National Wildlife Refuge shall consist of the 

approximately three million five hundred thousand acres of public lands as 

generally depicted on the map entitled ―Alaska Peninsula National Wildlife 

Refuge‖, dated October 1979 and shall include the lands on the Alaska 

Peninsula transferred to and made part of the refuge pursuant to section 1427 

of this Act. (B) The purposes for which the Alaska Peninsula National 

Wildlife Refuge is established and shall be managed include--, 

(i) to conserve fish and wildlife populations and habitats in their natural 

diversity including, but not limited to, brown bears, the Alaska Peninsula 

caribou herd, moose, sea otters and other marine mammals, shorebirds and 

other migratory birds, raptors, including bald eagles and peregrine falcons, 

and salmonoids and other fish; (ii) to fulfill the international treaty 

obligations of the United States with respect to fish and wildlife and their 

habitats;  (iii) to provide, in a manner consistent with the purposes set forth 

in subparagraphs (i) and (ii) above, the opportunity for continued subsistence 

uses by local residents; and (iv) to ensure, to the maximum extent 

practicable and in a manner consistent with the purposes set forth in 

paragraph (i), water quality and necessary water quantity within the refuge.‖ 

16 U.S.C. § 668dd, ANILCA, § 302(1)(b), 94 Stat. 2385 (emphasis added). 

Likewise, Congress plainly intended to reserve water within the Crescent 

River, which is within the exterior boundaries of the Lake Clark National Park and 

Preserve. The State‘s theory would allow a private riparian landowner within a 

National Park, National Forest, or National Wildlife Refuge to divert all waters and 
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thus defeat the purposes of the CSU.  That is exactly what the reserved rights 

doctrine guards against. 

The State is also incorrect that the United States‘ position on this point is 

only based on administrative convenience.  As stated in the Final Katie John Issue 

Paper and Recommendations (June 15, 1995):  ―Administrative jurisdiction over 

all inland water within the exterior boundaries of a federal reservation should 

generally be asserted.  Any such assertion must, of course, be based on a 

determination that the inland waters are necessary to meet the purposes of the 

reservation.‖  SER 8.  As made clear by the statute, water is necessary to fulfill 

Congress‘s intent to protect wildlife in the Park and Preserve as well as the Refuge.  

Thus, like the Wild & Scenic River designations, Congress has expressly reserved 

federal rights in the waters in the Alaska Peninsula National Wildlife Refuge and 

Lake Clark National Park and Preserve.  Such rights are not extinguished by the 

conveyance of scattered parcels of land within the Refuge, or Park and Preserve. 

The Tongass National Forest has reserved water rights, as held by the 

Supreme Court in United States v. New Mexico, which are necessary to fulfill the 

two primary purposes of Forests under the Organic Act.   As explained by the 

United States in its Answering Brief at 53-55, the seven streams challenged by the 

State are in fact within the Tongass National Forest.  As such, the reserved waters 

are not premised on being adjacent to the Forest, but on being within the Forest.  
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That a river may pass through the middle of an inholder‘s property does not make 

the reserved right otherwise necessary for the National Forest evaporate for that 

reach of stream. 

D. The Secretaries Properly Determined the Location of the Mouths of 

Rivers 

Because the Secretaries distinguished between marine water and inland 

waters, they necessarily fixed the boundary where the rivers ended and thus the 

outer limits of public lands under the rule.  50 C.F.R. § 100.4 (―Inland Waters 

means, for the purposes of this part, those waters located landward of the mean 

high tide line or the waters located upstream of the straight line drawn from 

headland to headland across the mouths of rivers or other waters as they flow into 

the sea. Inland waters include, but are not limited to, lakes, reservoirs, ponds, 

streams, and rivers.‖).  The district court rejected the State‘s argument that the 

mean high water mark should define the outer limits of reserved waters on the 

ground that use of the headland-to-headland methodology simply served to define 

the limits of appurtenant reserved waters.  Again, AFN and Katie John agree with 

the United States‘ reasoning in using this method to determine the outer boundaries 

of rivers and associated reserved water rights as they meet marine waters.  U.S. 

Answering Brief at 55-60. 
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E. Selected But Not Conveyed Lands Within CSUs Are Properly 

Considered Public Lands for Purposes of Title VIII 

The district court agreed with the United States, AFN and the Katie John 

appellees, that lands that have been selected by the State of Alaska or Alaska 

Native Corporations, but not yet actually conveyed to them must be administered 

as public lands for purposes of Title VIII.  Order, Which Waters Have Federal 

Reserved Water Rights, State‘s Excerpts of Record, Tab 253: 82-83.  As explained 

by the Secretaries in the final rule: 

Two commentors [sic] said that the Federal subsistence jurisdiction should 

be extended to Federal lands which have been selected, but not yet conveyed, 

to Native corporations or the State of Alaska, including those lands 

classified as over-selections. Two other commentors [sic] objected to the 

inclusion of selected lands within the program. While selected lands do not 

fall within the definition of ―public lands‖ found in ANILCA, section 

906(o)(2) states that ―Until conveyed, all Federal lands within the 

boundaries of a conservation system unit, National Recreation Area, 

National Conservation Area, new national forest or forest addition, shall be 

administered in accordance with the laws applicable to such unit.‖ (emphasis 

added). Since selected lands do fall within the definition of ―Federal lands‖ 

in ANILCA and Title VIII of ANILCA is a law applicable to such units, the 

subsistence priority of Title VIII must be extended to those lands, pursuant 

to section 906(o)(2). The definition of ―public lands or public land‖ found in 

___.4 of these regulations clarifies that selected lands will be treated as 

public lands until they are conveyed. 

Final Rule, 64 Fed. Reg. 1276, 1280 (Jan. 8, 1999).   See also, Proposed Rule 62 

Fed. Reg. 66217, 66217 (Dec. 17, 1997) (―Section 906(o)(2) provides that ‗the 

laws applicable to such unit‘ are to apply to the Federal lands within the unit until 

conveyed.  Since selected lands are Federal lands, the only question is whether 
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ANILCA‘s Title VIII governing subsistence uses is part of the body of laws 

‗applicable to such unit.‘ This question is easily answered in the affirmative.‖).  

 Unlike the determination of whether water is reserved, this question presents 

legal questions requiring reconciliation of two portions of ANILCA that conflict.  

In such a situation, courts must ―look first to the agency regulations, which are 

entitled to deference if they resolve the ambiguity in a reasonable manner.‖  Coeur 

Alaska, Inc. v. Southeast Alaska Conservation Council, 129 S.Ct. 2458, 2469 

(2009) citing Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 

U.S. 837, 842 (1984).  The district court correctly deferred to the Secretaries‘ 

reasonable interpretation. 

CONCLUSION 

For all of the foregoing reasons, the State‘s arguments on appeal should be 

rejected.  
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