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JURISDICTION STATEMENT 

1. District Court Jurisdiction.  The District Court had jurisdiction over 

Plaintiffs‘ claims under 28 U.S.C.§1331 and alternatively under 28 U.S.C. §1332.  

Subject matter jurisdiction was disputed by Defendants, and the District Court held 

it had federal question subject matter jurisdiction under 28 U.S.C. §1331.  ER 42-

48 and ER 3.  The issue of subject matter jurisdiction is a principal element of this 

appeal and is more extensively covered in the Argument below. 

The District Court further held that the alternative of diversity jurisdiction 

required an evidentiary hearing, but was moot because of the existence of federal 

question jurisdiction. 

 Plaintiffs also asserted jurisdiction under 28 U.S.C. §1353 as an additional 

alternative basis for subject matter jurisdiction, and continue in that assertion, 

although the District Court did not rule thereon. 

2. All Orders Final.  All Orders and/or the Judgment appealed from by Evans 

and the Wapato parties, were final, and this Court has jurisdiction to hear all 

elements of the appeal under 28 U.S.C. §1291.   

3. The Notices of Appeal of the Wapato Parties and Evans were Timely.  

Appellees do not contest that the Appellant, Evans‘ Notice of Appeal was timely.  

The Judgment in the case was entered on February 9, 2010, ER 1. The Notice of 
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Appeal of Evans was lodged on March 10, 2010, 29 days later.  The Wapato 

Parties‘ Notice of Cross-Appeal was filed on March 24, 2010,14 days after the first 

Notice of Appeal, and was timely under FRAP (a)(3). 

4. Gargan’s Notice of Cross-Appeal was Timely Only as to Fees Order. 

Gargan‘s Notice of Cross Appeal was not filed until April 12, 2010, 19 days after 

the Notice of Cross-Appeal of the Wapato Parties, and was therefore not timely as 

to any order or judgment filed on or before the February 9, 2010 date of the 

Judgment.ER 1. Hamilton v. Daley, 777 F.2d 1207, 1210 (7th Cir.1985).  The 

Gargan Notice of Cross-Appeal was only timely as to Docket No. 654, (ER 310 et 

seq.) denying an award of attorney fees, and is untimely as to Docket 382, (ER 121 

et seq.) entered on July 8, 2009,which was rendered final by entry of the Judgment 

on February 9, 2010.  ER 1. 

ISSUES PRESENTED FOR REVIEW 

1. Issues Presented by Sandra D. Evans’ Appeal. 

 The Issues asserted by Evans (Opening Brief 2), with like numbering are 

more properly stated: 

I. Does Federal Question and Pendant Jurisdiction Exist? 

II. Does 25 U.S.C §410 have any application in this case? 
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III. Was the District Court‘s Order in Limine within its proper exercise of 

discretion as to Robert Duffy? 

IV. Was the Grant of Summary Judgment for Plaintiffs Proper? 

2. Issues Presented by Daniel Gargan’s Appeal. 

 The only issue properly presented
1
 by Gargan for review is:  Did the District 

Court abuse its discretion in denying an award of attorney fees? 

 This issue is moot if the Court reverses the dismissal of the Claims of 

Plaintiffs against Gargan. 

3. Issues Presented by Cross-Appeal as to Evans. 

 The Issues Presented for Review by the Plaintiffs‘ Cross Appeal against 

defendant/appellant Evans are: 

I. Did the District Court err in not enforcing the No-Contest Clause of Mr. 

Evans‘ Will, which No-Contest Clause was specifically incorporated into the 

BIA Order Approving Settlement?   

4. Issues Presented by Cross-Appeal as to Daniel Gargan. 

 The Issue Presented for Review by the Plaintiffs‘ Cross Appeal against 

defendant/appellant Gargan is: 

                                           

1
 See Jurisdiction Statement Above as to the partially untimely Notice of Cross-

Appeal by Gargan. 
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I. Did the District Court err in dismissing the Plaintiffs‘ claims against Gargan 

on summary judgment, when issues of material fact remained disputed. 

STATEMENT OF THE CASE 

 William Wapato Evans, Jr., a Native American, died testate on September 

11, 2003. ER 122.  Mr. Evans‘ Will was admitted to probate in both state and the 

BIA Administrative Courts.  His daughter, Sandra Evans contested the Will in the 

federal proceeding, as she admits in her Opening Brief at page 5, and she was 

opposed by Wapato Heritage, LLC, Kenneth Evans, John Wayne Jones, and Jamie 

Jones (collectively referred to as the Plaintiffs or the Wapato Parties), the latter 

three of whom are Mr. Evans‘s grandsons and Sandra Evans‘s nephews.  In the 

course of the federal administration of the Will, the parties negotiated a settlement, 

subject to the mandatory approval of the OHA Probate Judge, M. J. Stancampiano 

(―BIA/ALJ‖).  ER 125.   The settlement was approved by the BIA/ALJ and the 

Order of distribution, and approval of the settlement, became final on January 10, 

2006.
2
  ER 125. 

 As part of the amendment to the dispositive scheme approved by the 

BIA/ALJ, Wapato Heritage, LLC was to receive a loan of 35% of MA-10 proceeds 

                                           

2
 The Settlement Agreement begins at ER 1275, and the Order approving it begins 

at ER 1553. 
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(defined in detail in the Statement of Facts below) for a period of 5 years, a loan 

predictably totaling well over $1 million.  ER 1962, 1974-1976 and ER 123.  

Despite the clarity of the Order, Ms. Evans made no payments to Wapato Heritage, 

and inexcusably breached the terms of the Order/Settlement Agreement.  ER 126, 

148-149. Ms. Evans tried to excuse her breaches, and went so far as to move for 

summary judgment that she had no duty under the Order/Settlement Agreement to 

make any payments whatever.  ER 121 et seq., 165 et seq. and 186 et seq. 

 The Plaintiffs opposed that motion by asserting that the Order of the 

BIA/ALJ was clear and unambiguous, and that Ms. Evans‘ breaches of the loan 

provisions were equally clear and unambiguous.  ER 834 et seq.
3
  The District 

Court, after extensive briefing and argument, agreed, and denied Ms. Evans motion 

for summary judgment as to breach.  ER 128-150. The Court, however, dismissed 

the Plaintiffs‘ claims for consequential damages as too speculative.  ER 150 – 152. 

 The Court then considered the Plaintiffs‘ motion for entry of summary 

judgment in their favor, and after ample opportunity for Ms. Evans to challenge the 

                                           

3
 The Plaintiffs‘ Opposition was extensive.  See ER 834-1743. 
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District Court‘s construction of the Order/Settlement Agreement, entered an Order 

granting summary judgment to the Plaintiffs on August 19, 2009.
4
  ER 645 - 662. 

 As with many appeals, what was not appealed is as important (if not more 

important) than what was appealed.  Here, the District Court‘s Orders of July 8, 

2009 and August 19, 2009
5
, which in combination grant summary judgment to 

Plaintiffs, were not the subject of any Notice of Appeal by Ms. Evans.  Nor were 

the construction of the Order/Settlement Agreement or the finding of Ms. Evans‘ 

breach thereof even discussed in Ms. Evans‘ Opening Brief or in her Issues 

Presented for Review.These were the two (2) Orders by which the Trial Court: (1) 

construed the Order/Settlement Agreement and found it to be unambiguous, (2) 

held Ms. Evans had unequivocally, and with an absence of good faith, breached 

her obligations under the Loan Provisions of the Order/Settlement Agreement, (3) 

held there were no materially disputed facts which excused the breach, and (4) held 

                                           

4
 This Order is Docket 428, (sometimes referred to as 427) and was not appealed 

from or even mentioned in Ms. Evans Opening Brief, and was not included in Ms. 

Evans Excerpts of the Record.  It has been included in Plaintiffs‘ Excerpts of the 

Record beginning at page 645. 
5
 This Order of August 19, 2009 was not even included in Ms. Evans Excerpt of 

the Record.  See Evans Excerpts of Record, ER 1 through ER 302. 
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the direct damage was a pure mathematical calculation, based on undisputed facts. 

ER 121 et seq. and ER 645 et seq. 

 Accordingly, neither the construction of the Order/Settlement Agreement, 

nor the breach of the Order/Settlement Agreement by Ms. Evans, is at issue in this 

appeal.  Those issues have been conceded and are now final in this case. 

 As a last ditch attempt to continue receiving and spending 100% of the MA-

10 income,
6
 Ms. Evans challenged the subject matter jurisdiction of the District 

Court.  This was anomalous, because virtually all arguments made by both parties 

in this case turned upon federal statutes, regulations and authority. 

 In this regard, it is also odd that Ms. Evans did not specifically identify any 

Order or Judgment other than the February 9, 2010 Judgment and Order as being 

appealed.  The Order denying Ms. Evans‘ Motion to Dismiss for Lack of 

Jurisdiction is not identified as being appealed, only the Order denying her motion 

for reconsideration is mentioned. ER 3-4.  Despite that anomaly, the issue of 

subject matter jurisdiction appears to be a primary issue in this appeal. 

                                           

6
 It is important that while the ―loan‖ funds, under some conditions, had to be re-

deposited to the benefit of future generations after 10 years, under no 

circumstances could or would Ms. Evans ever be entitled to a ―repayment‖ of the 

Loan Funds – she was never to have possession, use or control of those funds.  See, 

―Repayment‖ provisions quoted by the District Court at ER 131-132. 
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 In the course of both the administrative proceeding, and this case in the 

District Court, the issue of the No-Contest clause has been prominent.  In this 

regard, it is submitted here, as it was in the District Court,
7
 that Ms. Evans 

incessant contest of the Will of her late father, at some point crosses the line of 

being impermissible.  It is respectfully submitted that Ms. Evans may not at this 

point continue, as she does, to argue she doesn‘t have to make the Loan payments.  

She has now been told by a District Court what the Order/Settlement Agreement 

means and that she is in breach.  She cannot argue, and hasn‘t argued that the 

BIA/ALJ did not have jurisdiction to enter the Order/Settlement Agreement or that 

it is not binding on her – as a matter of federal law. 

 The No-Contest Clause, as detailed in the Statement of Facts, is nearly as 

broad and encompassing as it could be made to be.  A unique element of this case, 

therefore, is whether the mere Presentation of Issues for Review of the kind 

presented by Ms. Evans itself, ipso facto, is a violation of the No-Contest Clause, 

occurring in the presence of the Court. 

                                           

7
 See, e.g. ER 860-862. 
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STATEMENT OF FACTS 

1. Admitted Facts. 

 Many of the facts of this case were admitted and agreed by both parties in 

the Pre-Trial Order [Proposed] submitted on July 10, 2009 (ER 733-742).  With 

some elisions for efficiency, the excerpts of the Pre-Trial Order quoted below
8
 

began: ―The following facts are agreed upon by the parties and require 

noproof”
9
: 

1. Sandra Evans holds a current United Kingdom passport. 

2. Sandra Evans resides, and from and after service of the Complaint in this action 

upon her has resided, in the United Kingdom. 

3. All Plaintiffs reside in Washington. 

4. William Wapato Evans, a/k/a William Evans, Jr., died testate on September 11, 

2003.  

5. Mr. Evans was an unallotted enrolled member of the Confederated Tribes of the 

Colville Indian Reservation. 

6. When Mr. Evans died, the MA-10 property was subject to a 99-year lease in 

favor of Wright-Wapato, Inc., an unrelated third party, with a remaining term of 

approximately seventy (70) years. 

                                           

8
 The Paragraphs have been re-numbered to be consecutive here. 

9
Emphasis in Original. 
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7. The parties continued their negotiations and ultimately signed a Settlement and 

Release Agreement on or about August or September 2005 (hereinafter the 

"Settlement Agreement"). Relevant parties to the Settlement Agreement 

included Sandra Evans (hereinafter "Ms. Evans"), the Grandsons, their families, 

and Wapato Heritage, LLC. Wapato Heritage, LLC is now owned, in equal 

parts, by Jamie Jones, Kenneth Evans and the estate of John Wayne Jones. 

8. The parties acknowledged in the Settlement Agreement that lengthylitigation 

involving the decedent's intent as to disposition of his trust property isneither in 

their own best interest, nor as the decedent would have wished for his 

beneficiaries." (Ct. Rec. 295 Ex. A. ex. A-1 p. 3.) 

9. The Bureau of Indian Affairs (BIA) is a division of the U.S. Department 

ofInterior. The BIA has exclusive federal probate jurisdiction over trust 

propertyunder. The administrative law judge (ALJ) in the BIA'sOffice of 

Hearings and Appeals (OHA) serves as an executor and administrator of 

anestate's trust property. 25 C.F.R. §§ 15.107 & 15.201-206; 43 C.F.R. §§ 4.201 

&30.111. The ALJ has authority to approve a settlement agreement reached 

betweenthe parties with an interest in the estate. 43 C.F.R. § 30.150. 

10. After the parties signed the Settlement Agreement, it was presented to 

theBureau of Indian Affairs' (BIA) Office of Hearings and Appeals (OHA) 

andChelan County Superior courts for approval - the Settlement Agreement 

wasconditioned upon approval by both probate courts. After hearing from 

counsel andreviewing the Settlement Agreement and relevant submissions, both 

probate courts approved the Settlement Agreement. 2 These approvals were by 

Orders entered respectively on October 12, 2005 by the Chelan County 

Superior Court and November 9, 2005 by OHA. 

11. Judge Stancampiano's order became final on January 10, 2006. 

12. In the spring and summer of 2006, Ms. Buckholtz [then Counsel to Wapato 

Heritage] inquired with BIA as to why Wapato Heritage had not received 35% 

of the quarterly disbursement(s) from Ms. Evans' IIM account. 

13. In September 2006, BIA advised the parties that because the loan that Ms. 

Evans agreed to make utilized funds in an unrestricted IIM account, BIA 

approval of the loan was not required; therefore, BIA would not complete the 

"approval" signature line on Exhibit J to the Settlement Agreement. BIA 

notified the parties that, in order to achieve an electronic transfer of funds from 
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Ms. Evans' IIM account to Wapato Heritage's bank account, Ms. Evans could 

complete and sign BIA Form OST 01-005, titled "Individual Indian Monies 

(IIM) Instructions for Disbursement of Funds for Unrestricted Account."  

14. Ms. Evans elected not to complete Form OST 01-005, contending such was not 

required because 1) she already completed Exhibit J, and 2) Form OST 01-005 

altered the loan terms because it did not require BIA loan approval. 5 This 

election to not complete Form OST 01-005 occurred on or about September 28, 

2006. 

15. ALJ Stancampiano ruled that the parties' life estate interests in MA-10 andMA-

8 vested as of January 10, 2006, the date the Order approving the 

SettlementAgreement became final, by Order dated February 21, 2006. 

Plaintiffs' Request forJudicial Notice, Ex. N.  [ER 1706 et seq.] 

16. ALJ Stancampiano ruled that the 80%/20% split of the Estate Accountbetween 

the parties would also be made as of the date the Order approving theSettlement 

Agreement became final on January 10, 2006, rather than on the datethe 

Settlement Agreement was signed in August of 2005, by Order dated April 

11,2007. Plaintiffs' Request for Judicial Notice, Ex. E.  [ER 1585 et seq.] 

17. No portion of the aggregate principal "MA-10 money flow" identified in the 

immediately preceding paragraph has been paid to, delivered to, transferred to, 

or otherwise made available to, the Plaintiffs.  

18. At all times since its creation in 2006, the Evans IIM Account has been an 

"unrestricted" IIM account. 

19. At all times since the creation of the Evans IIM Account in 2006, Sandra Evans 

has had the unrestricted ability to remove funds from the Evans IIM Account, 

and has had the unrestricted ability to direct payment or delivery of funds 

deposited to the Evans IIM Account, or any portion thereof, to any person or 

entity. 

20. One method of directing payment of funds from the Evans IIM Account 

available to Sandra Evans at all times since the creation in 2006 of the Evans 

IIM Account has been her execution and delivery of Form OST 01-005. 

21. The Settlement Agreement contained the following division of the Trust Estate 

effective on the date the Order approving the same became final on January 10, 
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2006: (A) the decedent's restricted Estate IIM Account (the "Estate Account") 

was to be distributed to Wapato Heritage (80%) and to Sandra Evans (20%); 

And, (B) the decedent's allotment interests were divided by life estates (per ultra 

vie) to Sandra Evans (MA-10) and Wapato Heritage (MA-8). Plaintiffs' Request 

for Judicial Notice, Exs. B and N.  [ER 1553 et seq. and 1706 et seq.] 

22. The Estate Account balance was in the amount of $2,555,068.66 as of 

December 31, 2005 (ten days before the Order approving settlement agreement 

became final). Arch Deel., Ex. DDD ., Arch Deel., Ex. WWW at pg. 86.  ER 

1446 et seq. and WWW begins at 1069 and p. 86 is at 1077]. 

23. Wapato Heritage and Sandra Evans received distributions of the Estate Account 

which were to have been based on the 80%/20% split in February and August 

of 2006, when the account was closed. Arch Decl., Exs. DDD and SS.  

[(DDD)ER 1069 et seq. and (SS) ER 1398]  

24. ALJ Stancampiano ruled that the parties' life estate interests in MA-10 and MA-

8 vested as of January 10, 2006, the date the Order approving the Settlement 

Agreement became final, by Order dated February 21, 2006. Plaintiffs' Request 

for Judicial Notice, Ex. N. [ER 1706 et seq.] 

25. ALJ Stancampiano ruled that the 80%/20% split of the Estate Account between 

the parties would also be made as of the date the Order approving the 

Settlement Agreement became final on January 10, 2006, rather than on the date 

the Settlement Agreement was signed in August of 2005, by Orderdated April 11, 

2007. Plaintiffs' Request for Judicial Notice, Ex. E.  [ER 1143 et seq.] 

26. The 80% Wapato Heritage LLC/20% Sandra Evans split of the WilliamWapato 

Evans IIM Account was to be based on the properly computed balance ofthat 

IIM Account on January 10, 2006. 

27. On January 4, 2006, Wright Wapato, Inc. sent by Express Mail four (4)checks 

dated January 3, 2006 representing MA-10 proceeds to the BIA Office ofTrust 

Management ("OTM"); those checks being in the aggregate amount 

of$166,982.96 (hereinafter the "January 3, 2006 checks"). 

28. The January 3, 2006 checks were received by the Office of Trust Management 

on January 6, 2006. January 6, 2006 was a Friday. 
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29. The January 3, 2006 checks were deposited by OTM on January 6, 2006 

orJanuary 9, 2006. 

30. The Drawee Bank made final payment in respect of the January 3, 2006checks 

on January 10, 2006. 

31. In 2006, Ms. Evans counsel, Ms. Wynne, received from Wright Wapato,Inc., 

documentation that the January 3, 2006 checks had "cleared the bank" 

onJanuary 10, 2006. 

32. Ms. Wynne has testified under oath that MA-10 revenue received "on or 

before" January 10, 2006, were subject to the 80% Wapato Heritage 

LLC/20%Sandra Evans split provided for in the Settlement Agreement. 

33. One-hundred (100%) percent of the said $166, 982.96 of MA-10 

revenuedelivered in the form of the January 3, 2006 checks was paid to Sandra 

Evans. 

34. Eighty (80%) percent of $166,982.96 equals $133,586.37. 

2. Facts From Orders, Admissions and Agreements. 

 The BIA Order/Settlement Agreement provided for a ―Loan‖ of 35% of the 

MA-10
10

 Revenue under a provision fully quoted by the District Court at ER 130-

132, but which essentially provided: 

Ms. Sandra Evans here agrees for a period of five years * * * to 

loan to the Wapato Heritage, LLC, an annual sum equal to thirty-

five percent (35%) of the income from MA-10, at a rate of interest 

three points above the federal float rate, * * * The parties agree 

that the procedure Ms. Evans will use to disburse funds of this 

                                           

10
 MA-10 is an Indian Allotment, which historically generated over $750,000.00 of 

net income per year.  ER 123.  See, also ER 900 et seq. and particularly 901 and 

references therein. 
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loan shall be through an assignment of 35% of the MA-10 

quarterly payments made to Ms. Evans‘ IIM account.
11

 

 As noted in the Statement of the Case, the District Court held that the 

Order/Settlement Agreement had been breached.  In reaching that conclusion 

(which has not been appealed) the District Court relied heavily on the Order of the 

BIA/ALJ.  ER 140-142.  The Court had to look to the federal law to do so: 

To approve the Settlement Agreement, Judge Stancampiano was 

required to make the following factual findings: 1) that all parties 

were fully advised as to the material facts, 2) that all parties were 

fully cognizant of the effect of the compromise on their rights, and 

3) that it was in the parties‘ best interests to settle rather than 

continue to litigate. In making these findings, Judge Stancampiano 

wrote: 

With regard to the funds in the decedent‘s federal estate account, 

Sandra Evans will receive 20% of the funds currently held in that 

account after payment of approved claims and fees. [Wapato 

Heritage] will receive 80% of the funds held in that account after 

payment of approved claims and fees. Other terms relating to the 

distribution of money are included in thesecond agreement, 

including a one-time payment of $150,000 from[Wapato Heritage] 

to Sandra Evans, an agreement that Sandra Evans loan a certain 

percentage of her income from MA-10 to [Wapato Heritage], with 

interest, for a specified period oftime, and a payment of $30,000 

to a blocked escrow account.[Emphasis in Original]. 

. . . . 

According to a filing made by Jeffrey Webb, through hisattorneys, 

the decedent‘s annual income from the MA-8 property was 

approximately $370,000. The decedent‘s annual income from the 

                                           

11
 ER 130.  
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MA-10 property was approximately $750,000-

$800,000.Accounting for the 35% of the MA-10 income which 

will be loaned to [Wapato Heritage] in the first five years, Sandra 

Evans‘s annual income in the first five years after approval of 

theagreement will be approximately $500,000 per year. 

[WapatoHeritage‘s] annual income for the first five years, 

including the loan received from Sandra Evans, will be 

approximately$640,000 per year. Obviously, after the first five 

years, [Wapato Heritage‘s] annual income will revert back to 

$370,000per year (or whatever the annual income from MA-8 

alone is atthat time). After another five years, the [Wapato 

Heritage‘s]net income will decrease even more, as its obligation to 

repay the loan comes due. 

It appears, then, that Sandra Evans stands to make a higher income 

under the second agreement than she would have made under the 

terms of the will or under the terms of the first agreement. . . .  ER 

140-141.
12

 

Otherwise stated, enforcement of the Loan Provisions was required by Judge 

Stancampiano‘s Order and the statutorily required Findings therein.  Id. and ER 

1553-1569. 

 After giving Ms. Evans an additional time to address the breach issue, the 

District Court entered Summary Judgment for the Plaintiffs on August 19, 2009.  

ER 645 - 662.  It was not until it was clear that summary judgment would be 

entered against Ms. Evans, and Ms. Evans was required to start depositing 35% of 

the MA-10 proceeds into the registry of the Court (Id. and specifically ER 652-

                                           

12
 See, also ER 1553-1569. 
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662) that her counsel, noted trial counsel in Spokane, moved to Withdraw.  See, 

e.g. ER 663 et seq. Without any notice to counsel of record, Ms. Evans, through 

Ms. Wynne re-appeared
13

 in the case and asserted a lack of subject matter 

jurisdiction.  In this connection, it is notable that Ms. Wynne is the wife of Mr. 

Gargan the financial advisor to Ms. Evans.  See, ER 155 and ER 330 and 1777.   

 In entering summary judgment for Plaintiffs on August 19, 2009, (ER 645-

662) the Court, like in its Order of July 8, 2009, (ER 121-159) looked to the Order 

of Judge Stancampiano, (ER 1553-1569) and construed the Loan Provisions of the 

Order/Settlement Agreement as an integral part of the dispositive scheme of the 

Will as amended: 

Although the Court refers to Defendant Evans' payment obligation 

under the Settlement Agreement as a "loan," this was not a typical 

"loan." The Settlement Agreement's "loan" arrangement was 

established to help achieve the parties' intentions, i.e., to prevent 

an "all or nothing" recovery, to distribute Mr. Evans' estate fairly 

equal economically to that set forth in his May 21, 2003 will, and 

to separate the interests received by Defendant Evans and the 

grandsons.  ER 649. 

As such, the District Court was clearly enforcing a federal agency order, over 

which a state court would not have primary jurisdiction. 

                                           

13
 Ms. Wynne had appeared earlier as co-counsel, but moved to withdraw because, 

inter alia, she would clearly be a witness if factual issues were tried.  ER 1744-

1747 and 1753 et seq. 

Case: 10-35237   08/17/2010   Page: 24 of 77    ID: 7443573   DktEntry: 22



17 

 

 Further in this connection, Ms. Evans‘ admissions in her deposition made 

clear that she knew she had the duty to obey Judge Stancampiano‘s Order, but 

simply wished to re-negotiate it – a simple case of settlement regret.  She testified, 

as set forth at ER 841-842: 

 Ms. Evans admitted the purpose of her authorization of the May 15, 2006 

letter from Mr. Gonzales at page 135: 

8 Q. At this point you were just simply wanting to 

9 renegotiate the Settlement Agreement. Right? 

10 A. Yes. 

11 Q. You asked Mr. Gonzalez to send this letter to 

12 help you renegotiate. Didn't you? 

13 A. Yes. 

Further in her deposition of January 21, 2009, Ms. Evans repeated her reason for 

holding up the payments under the loan provisions at page 166:
14

 

Q. Isn't it your understanding, therefore, that at any time from the 

moment you received the first distribution from MA-10 until 

today you had the power to direct the 25% [sic – s/b 35%] loan 

proceeds to Wapato Heritage? 

A. If we can come to terms of negotiations, yes. 

                                           

14
 See, ER 1013 et seq., Deposition Page numbered 166. ER 1041. See also 

Deposition Pages numbered 135, 137, 153, 154 and 156. 
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Q. In other words renegotiations. Isn't that right? Renegotiate the 

deal? 

A. Yes. 

Q. So the only reason you didn't make the payment was because 

they wouldn't renegotiate with you. Isn't that right? 

A. Yes.  [Emphasis Added]. 

57. At page 156, Ms. Evans unequivocally admits (ER 

801(d)(2)) her intent to stop the distribution: 

19 Q. If they were going to make that distribution, you 

20 wanted to stop it. Didn't you? 

21 A. Yes, to renegotiate the loan to say that the -- 

22 all right. [Emphasis Added]. 

It was from these admissions that the District Court held that Ms. Evans had not 

only breached the Order/Settlement Agreement, but had done so with an absence 

of good faith. 

 Throughout the case, Ms. Evans argued that 25 U.S.C. §410, somehow gave 

Ms. Evans the ability to defeat the Order of Judge Stancampiano.  In rejecting that 

argument, the District Court held that the statute had no application to the issues 

before the Court (ER 145-147) the Court nevertheless held that if approval were 

required, Judge Stancampiano‘s Order provided such approval: 

14. Although the Court finds that the parties did not intend 

for the loan to be approved by the BIA, the Court notes that it 

agrees with Plaintiffs that Judge Stancampiano‘s approval of the 
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Settlement Agreementconstituted BIA approval of the loan 

because, as the assigned ALJ he wasresponsible for reviewing the 

Settlement Agreement to ensure that it wasin the estate‘s interest. 

See 43 C.F.R. § 30.150. His findingsestablish that the loan was 

central to his approval of the SettlementAgreement. Therefore, 

because the loan involved unrestricted IIM funds,his approval of 

the Settlement Agreement constituted BIA agreement totake the 

necessary steps to electronically transfer 35% of the MA-10 

proceeds from Defendant Evans‘ IIM account to Wapato 

Heritage‘s bank account.  ER 143-144. 

In finding that the District Court had subject matter jurisdiction, the integral federal 

issues of construing a federal administrative order were substantial in the analysis: 

According to a federal statute, no will disbursing trust property 

―shall be valid or have any force or effect unless and until it shall 

have been approved by the Secretary of the Interior. . . .‖ 25 

U.S.C.§ 373. See also Cultee v. United States, 713 F.2d 1455, 

1459 (9th Cir.1983) (recognizing that an Indian will as to trust 

assets is only validif approved by the Secretary of the Interior as 

required by 25 U.S.C. §373); Hanson v. Hoffman, 113 F.2d 780 

(10th Cir. 1940) (recognizing that Indian wills must receive 

approval from the Secretary of the Interior).A federal regulation 

allows the parties to an Indian trust probate tosettle the matter. 43 

C.F.R. 4.207. The settlement, however, must be approved by the 

Secretary of the Interior. Id. 

This is what occurred here. The parties to the will desired tosettle. 

After holding hearings, Department of Interior Office ofHearings 

and Appeals (OHA) Judge M.J. Stancampiano, entered an 

Orderapproving the Settlement Agreement. The order specified, 

―[t]his orderwill be construed as any other order of distribution 

establishing titlein heirs and beneficiaries and will not be 

construed as a partition orsale transaction within the provisions of 

25 CFR part 152.‖ 

After Judge Stancampiano‘s order approving the Settlement 

Agreementbegan final, the estate was to be distributed in 
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accordance with theagreement. The Settlement Agreement, 

however, called for future actionby Defendant; as the Court found 

in its July 2009 Order, Defendant hasfailed to perform agreed-

upon obligations. Upon realizing that Defendantwas failing to 

perform her Settlement Agreement obligations, Plaintiffssought 

the assistance of the OHA. OHA Judge Lynch, who took over 

theprobate matter from OHA Judge Stancampiano, determined 

that OHA did nothave the federal regulatory authority to enforce 

the SettlementAgreement. (Ct. Rec. 331 ex. E & ex. F.) 

In light of 25 U.S.C. § 373 and the federal regulations 

implementing this statute, particularly 43 C.F.R. § 4.207, the 

Court concludes thatPlaintiffs‘ claims present a federal question. It 

is clear that the Settlement Agreement‘s validity is dependent on 

federal law. In reEstate of Covington, 450 F.3d at 924 (finding 

that execution and interpretation of Indian will disposing of trust 

property is question of federal not state law). Further, a federal 

proceeding is necessary to enforce the approved Settlement 

Agreement because the OHA lacks enforcement authority. The 

Court highlights that it is not reviewing OHA Judge 

Stancampiano‘s order approving the Settlement Agreement, but 

rather is being called to enforce the approved Settlement 

Agreement. C.f.Kakaygeesick v. Salazar, — F. Supp. 2d — , 2009 

WL 2916854 (D. Minn.2009).
15

 

 The Motion for reconsideration was denied, because no basis for 

reconsideration was presented.  ER 3-4. 

 Early in the case, the specter of the No-Contest Clause has hung over this 

case.  The District Court recognized in its order of July 8, 2009 that the No-Contest 

Clause had been a factor (admitted – see Admitted facts above) in the decision to 

                                           

15
 ER 45-47. 
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settle in the first place and submit the compromise to Judge Stancampiano.  ER 

133. 

The parties reached this Settlement Agreement fully aware that 

continued litigation could result in ―all or nothing‖ given the no 

contest clause. 

 The District Court also noted at ER 133 that the No-Contest Clause had been 

integrated into the Order/Settlement Agreement: 

11The Settlement Agreement incorporates the will‘s no-

contestclause: 

14.1 No Contest Clause: If any beneficiary shall contest 

theprobate or validity of this Will or any of its provisionor shall 

institute or join in (except as a partydefendant) any proceeding to 

contest the validity of thisWill or to prevent any of its provisions 

from beingcarried out in accordance with its terms (regardless 

ofwhether or not such proceedings are instituted in goodfaith and 

with probable cause), then all benefitsprovided for such 

beneficiary are revoked and suchbenefits shall be distributed as if 

such beneficiary werenot living. Each benefit conferred in this 

Will is madeon the condition precedent that the beneficiary 

shallaccept and agree to all of the provisions of this Will,and the 

provisions of this Article are an essential part of each and every 

benefit. 

(Ct. Rec. 333 Ex. G ex.I(2).)  ER 1150 et seq. is Exhibit G; See, 

Will at ER 1168-1184; No-Contest Clause at ER 1182. 

Despite this recognition in July 2009, and its force, Ms. Evans relentlessly 

contested the enforceability of the Will as modified by the Order/Settlement 

Agreement.  Nevertheless, the District Court did not enforce the No-Contest clause 

and held its application was not in the case. ER 4-6. 
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3. Facts as to Gargan. 

 Gargan, at all times from January 10, 2006 to the date of his dismissal from 

this case was the (i) Financial Advisor to Sandra Evans, and (ii) the attorney-in-

fact to Sandra Evans. ER 1761 et. seq. to 1769.  Gargan was served with the 

Summons and Complaint in this case on December 15, 2007, Appeared pro se 

herein and Appeared herein through counsel on March 21, 2008.   

 Gargan gave his first Deposition on May 9, 2008, in which he testified 

falsely and with substantial omissions.  ER 1761-1769 and ER 1787-1799.  A 

continuation of the deposition was ordered and was held on January 14, 2009.  The 

omissions and false testimony of the first deposition, are exemplified in ER 1761-

1769 and ER 1787-1799. 

 On June 25, 2008, Plaintiffs, acting in the Chelan County Superior Court 

sought and obtained an Order to Show Cause as to why Gargan should not be held 

in contempt of that court.  ER 667-670. Gargan defended against the requested 

contempt citation by arguing: Gargan was not a party to the Settlement 

Agreement and had no rights or obligations thereunder.  ER 672-679. 

 The Chelan County Superior Court, Bridges, J., accepted that argument and 

held: 

1.  Jurisdiction. 
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At the outset of the hearing, Mr. Gargan challenged the 

jurisdiction of the court to consider the three matters identified 

above. 

a.  Findings of Fact. 

i.  Daniel T. Garganwas not a signatory or party to the 

Settlement Agreement, and accordingly was not 

specifically ordered by the court to perform certain tasks 

pursuant to that Order and the Settlement Agreement. 

[Emphasis Added]. 

  * * * *  

iv. Daniel T. Gargan was represented by his counsel 

to be, and the court finds that he was and is, an agent of 

Sandra D. Evans. 

* * * *  

b.  Conclusions of Law. 

i.  Thecourt does not have jurisdiction to hold Mr. 

Gargan in contempt on the basis of asserted violations of 

the courts prior orders.  [Emphasis Added]. Id. 

 In this case, Gargan likewise disclaimed any responsibilities under the 

Settlement Agreement.  This Court ordered Gargan dismissed from this case for 

the reasons specified in its Order of July 8, 2009, i.e. that only one element of 

Plaintiffs‘ claim of tortious interference had not sufficiently been met to prevent 

trial of the claims against him.  ER 121 et seq.  The Plaintiffs disagreed, for the 

reasons set forth in the argument below on this issue. 
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 In connection with Gargan‘s claim for attorney fees, the Attorneys‘ Fees and 

Costs provisions of the Settlement Agreement state at paragraph I7:   

In the event of any action or proceeding at law or in equity to 

interpret or enforce the terms of, or obligations arising out of this 

Agreement, or to recover damages for the breach hereof, or to 

compel performance hereunder, the party prevailing in any such 

proceeding or action, including bankruptcy court proceedings and 

including any appeals, shall be entitled to recover attorneys‘ fees 

and costs incurred by the prevailing party, whether incurred before 

or after  the commencement of such action or proceeding. The 

attorneys‘ fees shall include those incurred bringing such suit 

and/or enforcing any judgment granted therein, all of which shall 

be deemed to have accrued upon commencement of such action 

and shall be paid whether or not such action shall contain a 

specific provision providing for the recovery of  attorneys‘ fees 

and costs incurred in enforcing such judgment.  ER 1279 

SUMMARY OF ARGUMENT 

In this appeal, Evans raises four issues: (1) the district court lacked subject 

matter jurisdiction; (2) a federal statute conditioned her performance under the 

Order/Settlement Agreement on BIA approval; (3) the district erred by excluding 

certain evidence; and (4) genuine issues of material fact prevent the entry of 

summary judgment.  Evans‘s arguments for each issue miss their mark. 

The District Court had subject matter jurisdiction over this dispute because 

the Plaintiffs‘ claims raise substantial questions of federal law and cannot be 

answered without reference to, and reliance upon, federal cases, statutes, and 

regulations.  The Settlement Agreement, which modifies the federally approved 
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last Will of Mr. Evans, was itself approved by the BIA and relies upon federal law 

for its validity and interpretation.  Evans‘s breach of this federally approved 

agreement is the source of the Plaintiffs‘ claims, and the District Court had 

jurisdiction to enforce the Order/Settlement Agreement, a power that the federal 

probate court did not have.  Further, this Court should not consider whether the 

District Court had diversity jurisdiction or jurisdiction under 28 U.S.C. § 1353 

because the district court has not ruled on either theory and relevant, material facts 

are in dispute. 

Evans also asserts that 25 U.S.C. § 410, which protects certain allotment 

proceeds from being used to satisfy debts or claims against the allotment‘s 

beneficiary, conditions her performance under the Settlement Agreement on the 

BIA‘s approval of a wire transfer form from her individual Indian money account.  

The statute simply does not apply to Evans‘s promise to lend money to the 

Plaintiffs.  She agreed to lend, not borrow.  The Plaintiffs are not seeking to collect 

money from her account, only to enforce her promise under the Settlement 

Agreement.  And even if the statute applies, Judge Stancampiano approved the 

Settlement Agreement, fulfilling the statute‘s requirement. 

 Evans then objects to the District Court‘s exclusion of proffered testimony 

as irrelevant and unfairly prejudicial.  But the District Court correctly exercised its 
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discretion to exclude the evidence, which has no bearing on any claim in the 

Plaintiffs‘ Complaint and could confuse the jury.  Finally, Evans resorts to a 

conclusory assertion that material facts are in dispute and should have prevented 

the entry of summary judgment.  She is wrong; the key facts are not in dispute, and 

the District Court did not err in granting the Plaintiffs‘ motion for summary 

judgment.  Moreover, Evans did not mention the August 19, 2009 Order granting 

summary judgment, and did not include it in her Excerpts of the Record. 

 On all issues raised in Evans‘s appeal, this Court should affirm. 

 On the Cross Appeal as to Evans, the No-Contest Clause should be enforced.  

The current contest cannot be made in good faith upon the applicable authority, 

and in all events, Ms. Evans motive in not paying and contesting the enforceability 

of the Order/Settlement Agreement was to improve her position, not a good faith 

reason. 

 As to the Cross Appeal as to Gargan, the summary judgment in his favor 

should be reversed, because there was direct evidence that he interfered with the 

business expectancies of the Plaintiffs. 

 As to Gargan‘s Cross Appeal, the District Court correctly denied an award 

of fees and should be affirmed. 
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ARGUMENT 

1. Federal Question Jurisdiction Was Correctly Held To Exist by 

the District Court. 

 Evans finally raised the issue of subject matter jurisdiction at nearly the last 

possible moment in the district court.  ER 43.  Her arguments were unavailing 

there and are equally unpersuasive on appeal.  The District Court ruled that it had 

jurisdiction, (ER 42-48 and ER 3) and that ruling should be affirmed.  Whether the 

District Dourt had subject matter jurisdiction over this lawsuit is a question of law 

reviewed de novo.  Schnabel v. Lui, 302 F.3d 1023, 1029 (9th Cir. 2002). 

  A. Federal Question JurisdictionUnder 28 U.S.C. § 1331 

 Federal district courts, as courts of limited jurisdiction, have only the 

authority granted them by the United States Constitution and congressional 

enactments.  See, e.g., Magana v. Commonwealth of the N. Mariana Islands, 107 

F.3d 1436, 1440 (9th Cir. 1997). Congress has given district courts original 

jurisdiction over ―all civil actions arising under the Constitution, laws, or treaties 

of the United States.‖  28 U.S.C. § 1331.  ―For a case to ‗arise under‘ federal law, a 

plaintiff‘s well-pleaded complaint must establish either (1) that federal law creates 

the cause of action or (2) that the plaintiff‘s asserted right to relief depends on the 

resolution of a substantial question of federal law.‖  Peabody Coal Co. v. Navajo 

Nation, 373 F.3d 945, 949 (9th Cir. 2004) (citing Franchise Tax Bd. of Cal. v. 
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Constr. Laborers Vacation Trust for S. Cal., 463 U.S. 1, 27-28 (1983)).  The 

second of these alternatives is applicable here.  As the district court observed, even 

though the Plaintiffs‘ claims against Evans might at first blush appear to be for 

breach of contract under state law, the reality is different and requires analytical 

precision.  One cannot begin to answer the question of breach of the 

Order/Settlement Agreement without resort to federal law.  Indeed, apart from 

federal law, the Settlement Agreement would be void and its interpretation 

uncertain.  Id. 

 As discussed, this lawsuit stems from a Will signed by Bill Evans that his 

daughter, Sandra Evans, contested.
16

  As a beneficiary of allotted land held in trust, 

Mr. Evans was required to get approval of his Will from the Secretary of the 

Interior as to those assets.  See 25 U.S.C. § 373
17

; Cultee v. United States, 713 F.2d 

1455, 1459 (9th Cir. 1983).  The parties to the will contest, Sandra Evans and the 

                                           

16
 Ms. Evans‘ contest of the will was admitted at page 5 of her Opening Brief. 

17
 This statute reads in relevant part: 

Any persons of the age of eighteen years or older having any right, title, or interest 

in any allotment held under trust or other patent containing restrictions on 

alienation or individual Indian moneys or other property held in trust by the United 

States shall have the right prior to the expiration of the trust or restrictive period, 

and before the issuance of a fee simple patent or the removal of restrictions, to 

dispose of such property by will . . . : Provided, however, That no will so executed 

shall be valid or have any force or effect unless and until it shall have been 

approved by the Secretary of the Interior . . . . 

25 U.S.C. § 373 (emphasis added). 
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Plaintiffs here, eventually agreed to a settlement that altered the will‘s terms.  ER 

1245 et seq. and ER 1553 et seq.; See, also ER 124.  Federal law dictated that the 

Settlement Agreement be approved by an administrative law judge or an Indian 

probate judge.  See 43 C.F.R. § 4.207.
18

  Judge Stancampiano approved the 

Settlement Agreement by a lengthy Order, making the required findings, ER 1553 

et seq. and ER 125 and 141, which then had the effect of an ―order of distribution 

establishing title in heirs and beneficiaries,‖ § 4.207(c).  The Settlement 

Agreement called for Evans to make five years of quarterly payments consisting of 

35% of the income from allotment MA-10 to the Plaintiffs.  ER 130-133.   Once 

Evans failed to make these payments, the Plaintiffs sought a remedy in the OHA, 

but the new judge (Judge Lynch) determined that the OHA did not have authority 

to enforce the agreement and ruled that all administrative remedies were 

exhausted, and recognized this federal litigation as the next step in enforcement.  

                                           

18
 This regulation reads in relevant part: 

 

(a) An administrative law judge or Indian probate judge may approve a settlement 

agreement between interested parties resolving any issue in the probate proceeding 

if he or she finds that: 

    (1) All parties to the agreement are fully advised as to all material facts; 

    (2) All parties to the agreement are fully cognizant of the effect of the 

agreement on their rights; and 

    (3) It is in the best interest of the parties to settle rather than to continue 

litigation. 

43 C.F.R. § 4.207(a). 
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ER 368 and ER 1594-1597.  Anticipating the judge‘s decision, the Plaintiffs had 

filed this lawsuit, to which Judge Lynch referred in his Order.  Id. 

 The District Court considered its subject matter jurisdiction and was baffled 

by Evans‘s decision to raise the issue at the eleventh hour, only after the parties 

had invested vast resources litigating in federal court.  ER 43.  The Court recited 

the key facts outlined above and concluded that because the Order/Settlement 

Agreement depended on federal law for its validity and interpretation—and 

because the OHA had no enforcement authority—federal question jurisdiction was 

present.  ER 42-48 and ER 2-12.  The District Court was correct and this Court 

should affirm. 

 In any action seeking to enforce a contract, the plaintiff must prove the 

contract‘s validity.  See Osborn v. Bank of United States, 22 U.S. (9 Wheat) 738, 

824-25 (1824); see also Lehrer v. State, Dep’t of Soc. & Health Servs., 101 Wn. 

App. 509, 5 P.3d 722, 727 (2000) (―Generally, a plaintiff in a contract action must 

prove a valid contract between the parties, breach, and resulting damage.‖).  And 

because the Settlement Agreement‘s validity depends on federal law, the Plaintiff‘s 

lawsuit to enforce it necessarily raises questions of federal law:  

[T]he validity of the contract depends on a law of the United 

States, and the plaintiff iscompelled, in every case, to show its 

validity.  The case arises emphatically under the law.  The act of 

Congress is its foundation.  The contract could never have been 
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made, but under the authority of that act.  The act itself is the first 

ingredient in the case, is its origin, is that from which every other 

part arises. 

Osborn, 22 U.S. (9 Wheat) at 824-25. 

 Evans may argue that the Settlement Agreement‘s validity is not at issue, but 

as the District Court noted, the facts show otherwise.  The Complaint asserts that 

the ―Loan‖ payments were due and payable without condition.  Evans argued the 

contrary in the District Court—and argues again on appeal—i.e., that the agreed 

form by which the loan payments were to be made (Exhibit J) required an 

additional approval by the Bureau of Indian Affairs (BIA).  ER 166 et seq.  The 

District Court disagreed, reasoning in part that if Evans were correct, ―the 

Settlement Agreement lacks consideration and is void because the loan was central 

to the [Plaintiffs‘] willingness to enter into the Settlement Agreement.‖  ER 142.  

 Thus, the validity of the Settlement Agreement under applicable (federal) 

law was, as a matter of law, placed in issue by the Complaint and throughout has 

been at issue; the Plaintiffs are required to prove the document‘s validity, and its 

pleaded validity was challenged by Evans.  As the Order/Settlement Agreement is 

wholly dependent on federal law for its validity, the Plaintiffs‘ claims stemming 

from it are as well, creating a federal question that confers subject matter 

jurisdiction on the District Court. 
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 Further, interpretation of Indian wills is a matter of federal law.  See 

Edmonds v. Hammett (In re Estate of Covington), 450 F.3d 917, 924 (9th Cir. 

2006); Hanson v. Hoffman, 113 F.2d 780 (10th Cir. 1940): 

With respect to Indian wills falling within the purview of 25 

U.S.C.A. § 373, and approved thereunder, state law has no 

application. It is superseded by the Act of Congress and the rules 

and regulations promulgated by the Secretary thereunder.‖ 

(citation omitted)).   

It logically follows that distribution orders based on settlements changing the 

dispositions in an Indian will are likewise be governed by federal law.  Indeed, the 

District Court thought this obvious, noting that even though it applied Washington 

law in part to interpret the duties under the Order/Settlement Agreement, it 

complied fully with federal interpretive principles.  ER 44-48 & n.3.  The District 

Court considered federal law and disagreed ―with [Evans‘s] interpretation of the 

Settlement Agreement and conclude[d] that neither federal law nor the Settlement 

Agreement‖ required federal approval of the loan via the assignment 

documentation.  ER 154.  The District Court also held that even if such approval 

were required, Judge Stancampiano‘s Order satisfied that requirement.  ER 143-

144. Thus, federal law was integral to the interpretation of the Settlement 

Agreement and, therefore, to the Plaintiffs‘ claims. 

Case: 10-35237   08/17/2010   Page: 40 of 77    ID: 7443573   DktEntry: 22



33 

 

 Evans argues that federal approval of the Settlement Agreement does not 

confer federal question jurisdiction, and while in other circumstances the mere fact 

of some plain vanilla federal approval may not be enough, see Littell v. Nakai, 344 

F.2d 486, 488 (9th Cir. 1965), ―the requirement of federal approval is nonetheless 

highly probative‖ of federal jurisdiction, Az. Pub. Serv. Co. v. Aspaas, 77 F.3d 

1128, 1133 (9th Cir. 1995).  This Court‘s opinion in Peabody Coal Co. is 

illustrative by way of contrast and analytical precision.  In that case, the coal 

company entered various lease agreements with the Navajo Nation to mine coal on 

tribal lands.  373 F.3d at 946.  Disputes regarding the royalty rates, which required 

the Secretary of the Interior‘s approval, eventually arose.  Id. at 946-47.  The 

parties amended the leases, receiving federal approval for the amendments, and 

also negotiated a settlement, which bound the parties through an arbitration award.  

Id. at 947.  Notably, the settlement itself did not require federal approval, and none 

was obtained.  Id.  When the coal company sued the Navajo Nation for breaching 

the settlement agreement/arbitration award, the Nation raised lack of subject matter 

jurisdiction as a defense and the district court, dismissed the case on that basis.  Id. 

at 948. 

 On appeal, this Court found subject matter jurisdiction lacking and 

emphasized that the coal company sought to enforce the settlement agreement 
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only, not the underlying leases that had been federally approved.  See id.at 950-51.  

The Court distinguished Aspaas: 

Aspaas involved [a service company‘s] claim that the Navajo 

Nation had directly breached a term of a federally approved lease 

by regulating [the service company‘s] internal operations at the 

power plant.  In contrast, [the coal company‘s] complaint . . . does 

not allege that the Navajo Nation is currently in breach of any 

provision of a lease or lease amendment; [the coal company] seeks 

enforcement of the arbitration royalty award, not the lease. 

Id. at 950 (citation omitted).  As in Aspaas, and unlike Peabody Coal Co., the 

Order/Settlement Agreement here was federally approved and fully depended for 

its validity on federal law and regulations.  The Plaintiffs have alleged and proven 

that Evans breached the Order/Settlement Agreement.  Further, the Court in 

Peabody Coal Co. noted that ―[t]he only contract at issue in [the coal company‘s] 

claim is the arbitration settlement agreement, which is not a specialized type of 

contract that is subject to extensive federal regulation.‖  Id. at 951.  Again, the 

Order/Settlement Agreement here is a specialized type of contract, a distribution 

order in probate, and is subject to extensive federal regulation.  Accordingly, 

interpretation and enforcement of that document involves the resolution of 
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substantial questions of federal law, see Franchise Tax Bd. of Cal., 463 U.S. at 27-

28, and federal question jurisdiction is present.
19

 

 Evans also argues that enforcement of a settlement agreement is a matter for 

state law absent an independent basis for federal jurisdiction.  While this rule is 

                                           

19
 The First Circuit addressed a similar set of facts as follows: 

The central issue properly presented by the well-pleaded complaint in this case is 

whether [the appellant‘s] promise to the [Federal Railroad Administration (FRA)] 

includes an obligation to obtain the FRA‘s approval before implementing the 

increase in parking charges at issue in this case. The Supreme Court has repeatedly 

said that ―obligations to and rights of the United States under its contracts are 

governed exclusively by federal law.‖  It seems to us to defy common sense that 

the answer to the question whether paragraph 6 obliges the garage to get FRA 

approval should turn on federal law if the FRA is party to the suit but on state law 

if the FRA is not a party.  Almond v. Capital Properties, Inc., 212 F.3d 20, 23 (1st 

Cir. 2000) (citation omitted).  The court continued: ―About the closest case in point 

that we can find involved a dispute between private parties turning on the 

interpretation of a contract provision approved by a federal agency pursuant to a 

federal statutory scheme; there, Chief Judge Posner concluded that the critical 

issue was governed by federal law and sufficed to confer subject matter 

jurisdiction under section 1331.‖  Id. at 24 (citing Price v. Pierce, 823 F.2d 1114, 

1119-20 (7th Cir.1987)).  The First Circuit agreed and concluded that jurisdiction 

was present.  Id. 

 Likewise, the Eleventh Circuit opined: 

Since federal law controls the enforcement and construction of executive order 

conciliation agreements, resolution of appellees‘ cause of action, based on their 

status as third-party beneficiaries of the agreement, will require interpretation and 

application of federal law. Thus, even though the right and the remedy of 

appellees‘ cause of action are created by state law, their cause of action, 

nonetheless, ―arise[s] under federal law‖ for purposes of section 1331.  

Eatmon v. Bristol Steel & Iron Works, Inc., 769 F.2d 1503, 1517 (11th Cir. 1985).  

In both cases, the courts premised federal question jurisdiction on the presence of 

an agreement created by and interpreted with federal law. 
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true in the abstract, it does not apply here precisely because federal law gives life 

and shape to the Order/Settlement Agreement.  Evans relies on Kokkonen v. 

Guardian Life Insurance Co., 511 U.S. 375 (1994), but that case involved a 

garden-variety settlement agreement between diverse parties who dismissed the 

pending federal case (with no reservations) in consideration of the agreement.  511 

U.S. at 376-77.  When one party sought later to enforce the agreement, the 

Supreme Court stated that the district court did not obtain subject matter 

jurisdiction over the enforcement action merely because the previous litigation 

occurred in federal court.  Id. at 381.  Thus, when litigation properly in federal 

court settles, enforcement of the settlement agreement does not, by itself, invoke 

the district court‘s jurisdiction at a later time. 

 This unremarkable holding of Kokkonen is of no relevance because the 

Order/Settlement Agreement here is not a garden-variety agreement.  Instead, it is 

a federally approved amendment to a federally approved will that, among other 

things, determines and orders the distribution of interests in allotments held in trust 

for the testator.  Intricate federal laws govern every aspect of the Order/Settlement 

Agreement, from its creation to its continued validity, to its interpretation, and to 
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its enforcement.  Thus, it is far from the ordinary settlement between diverse 

parties that was at issue in Kokkonen.
20

 

 Federal law is essential to the Plaintiffs‘ claims.  It validates the 

Order/Settlement Agreement, provides the key to its interpretation by informing its 

purpose, and animates the issue of Evans‘s breach.  Without this foundation in 

federal law, the Plaintiffs would not have been required to exhaust administrative 

remedies under federal administrative law.  ER 1595-1596 and ER 368.   The 

assignment of funds under the Order/Settlement Agreement would not have 

implicated IIM accounts administrated solely under federal law; the Complaint 

specifically alleges a mis-distribution from the Bill Evans‘ IIM account.  ER 200, ¶ 

18.  The Complaint also contains repeated references to IIM Accounts, which are 

solely creatures of federal law.  E.g. ER 199, ¶ 14. The Complaint also seeks 

specific performance of future obligations under the Order/Settlement Agreement.  

ER 204-205. ¶¶ 36-37.  The Complaint also seeks declaratory relief regarding the 

duties of Ms. Evans under the Order/Settlement Agreement, which necessarily 

                                           

20
   All of the other cases Evans cites simply apply the rule announced in 

Kokkonen.  SeeBowen v. Monus(In re Phar-Mor, Inc. Securities Litig.), 172 F.3d 

270, 274-275 (3d Cir. 1999); Miener ex rel. Miener v. Mo. Dep’t of Mental Health, 

62 F.3d 1126, 1128 (8th Cir. 1995); O’Connor v. Colvin, 70 F.3d 530, 531-532 

(9th Cir. 1995); Morrison v. Brosseau, 377 B.R. 815, 824 (E.D. Tex. 2007).  None 

provides any additional rationale and none is any more relevant here than 

Kokkonen. 
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required consideration of federal law.  ER 201-202, ¶¶ 23-24.  In short, the 

Plaintiffs‘ case presents substantial questions of federal law, thereby conferring 

subject matter jurisdiction on the District Court under 28 U.S.C. § 1331.  The 

district court should be affirmed. 

B.  Diversity Jurisdiction Under 28 U.S.C. § 1332. 

 Because federal question jurisdiction is present, the Court need not consider 

whether jurisdiction may be found in alternative statutes.  If the Court disagrees, 

however, it should remand to the District Court for a decision in the first instance.  

The district court has not ruled on jurisdiction under alternative theories, and 

appellate courts do not ordinarily decide issues in the first instance: ―Without 

expressing any opinion as to the strength of this argument, we remand to the 

district court to address the issue of loss causation in the first instance, following 

the general rule [that] a federal appellate court does not consider an issue not 

passed upon below.‖Miller v. Thane Intern., Inc.  519 F.3d 879, 892 (9th Cir. 

2008) (alteration in original and quotation marks omitted)). 

 In addition, the factual narrative relevant to diversity jurisdiction is not as 

simple as Evans portrays.  The Plaintiffs dispute her citizenship and domicile on 

the basis of evidence presented to—but not ruled on by—the District Court, ER 

357-362, and important factual findings must be made before deciding whether the 
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parties are diverse.  Thus, to discuss diversity jurisdiction in this Court is entirely 

premature, and the Court should decline Evans‘s invitation to do so. 

C.  Jurisdiction Under 28 U.S.C. § 1353 Based on Indian Allotments. 

 Evans‘ argument here simply ignores the language of the Complaint.  The 

Complaint, ER 201-202, ¶¶ 23-24 pleads the Plaintiffs‘ entitlement to the MA-8 

allotment, free of interference from Evans, and pleads Evans‘ interference, and 

then ¶¶ 34-35 requests declaratory relief regarding that issue.  However, like 

diversity jurisdiction, the District Court did not address the issue of §1353 (even 

though briefed by Plaintiffs) because of its finding that there existed federal 

question jurisdiction. 

2. The Rule In 25 U.S.C. § 410 Protecting Certain Moneys From 

Trust Lands Has No Application to This Case. 

 On the merits, Evans raises the same empty argument that BIA approval of 

the assignment from her individual Indian money (IIM) account was required 

before she was obligated to loan money to the Plaintiffs under the Settlement 

Agreement.  Having not included either the July 8, 2009 Order or the August 19, 

2009 Order in her Notice of Appeal, this issue is not properly before the Court.
21

 

                                           

21
 The August 19, 2009 Order, ER 645 et seq., is not even included in Evans‘ 

Excerpts of the Record, and is not addressed in her Opening Brief.  That Order of 
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The District Court correctly rejected this contention, and this Court should too.  

Evans‘s argument is based on a federal statute; matters of statutory interpretation 

are reviewed de novo.  Am. Trucking Ass’ns, Inc. v. City of Los Angeles, 596 F.3d 

602, 605 (9th Cir. 2010). 

 Funds earned from the sale or lease of allotments held in trust are, like the 

underlying lands, protected for the beneficiary‘s use.  Congress determined that 

such moneys cannot be used to pay the Indian beneficiary‘s debts without the 

Secretary of the Interior‘s approval: 

No money accruing from any lease or sale of lands held in trust by 

the United States for any Indian shall become liable for the 

payment of any debt of, or claim against, such Indian contracted 

or arising during such trust period, or, in case of a minor, during 

his minority, except with the approval and consent of the 

Secretary of the Interior. 

25 U.S.C. § 410; see also 25 C.F.R. § 115.104 (―[F]unds obligated under 

contractual arrangements approved in advance by the Secretary or his authorized 

representative . . . , shall be disbursed only in accordance with the agreements 

(including any subsequently approved modifications thereof) or acts of 

Congress.‖).  Statutory interpretation begins, and usually ends, with the statute‘s 

plain language.  Rowe v. Educ. Credit Mgmt. Corp., 559 F.3d 1028, 1032 (9th Cir. 

                                                                                                                                        

August 19, 2009 is the Order in which the Court held that 25 U.S.C. §410 did not 

apply, and Plaintiffs were therefore entitled to Summary Judgment. 
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2009).  ―To determine plain language we consider the language itself, the specific 

context in which that language is used, and the broader context of the statute as a 

whole.‖  Id. (quotation marks omitted).  The statute‘s plain language controls 

unless the legislature‘s clearly expressed intent is to the contrary or the plain 

meaning produces an absurd result.  Dyer v. United States, 832 F.2d 1062, 1066 

(9th Cir. 1987). 

 The language of § 410 is straightforward.  The statute protects a certain 

category of an Indian beneficiary‘s funds from his or her creditors without the 

Secretary of Interior‘s approval.
22

  Thus, this arrangement works much like a 

spendthrift trust, in which the trust beneficiary has the benefit of the trust assets but 

creditors cannot reach them unless the trustee chooses to pay an obligation.  

Section 410 uses two phrases to denote what kind of obligations cannot be satisfied 

with the protected money absent approval: ―debt of‖ and ―claim against.‖  This 

language suggests that § 410 protection applies to both debts voluntarily incurred 

by the beneficiary, see Kennerly v. United States, 721 F.2d 1252, 1254 (9th Cir. 

1983), and to claims or judgments against the beneficiary, see Law Offices of 

                                           

22
 But note, if the obligation is incurred, and approved in advance, it is enforceable.  

25 C.F.R. § 115.104.  In this case, the District Court held that the Loan Provisions 

were approved in advance by an ―authorized representative‖ of the Secretary.  ER 

144.  

Case: 10-35237   08/17/2010   Page: 49 of 77    ID: 7443573   DktEntry: 22



42 

 

Vincent Vitale, P.C. v. Tabbytite, 942 P.2d 1141, 1147-48 (Alaska 1997).  Taken 

together, these phrases cover a broad range of the beneficiary‘s voluntary and 

involuntary obligations.  But they have no bearing on whether Evans‘s breached 

her promise to lend money to the Plaintiffs. 

 Evans confuses a decision to lend with a promise to repay.  As the District 

Court stated: ―Section 410 . . . is inapplicable because the MA-10 income is not 

being used to pay a debt or to satisfy a claim; rather it is Wapato Heritage that is 

incurring a debt (an obligation to repay).‖  ER 145.  Section 410 protects funds 

from being used to satisfy a debt; it does not prevent the beneficiary from taking 

that money and using it for whatever purpose she chooses, including lending the 

money to another.  That is what Evans chose to do—take money from her 

unrestricted IIM account and lend it to the Plaintiffs at interest.  It stretches the 

English language beyond reasonable limits to call Evans‘s portion of this 

arrangement a debt or a claim against her. 

 The context of Evans‘s argument is important.  She is trying to avoid the 

clear language of the Order/Settlement Agreement under which she agreed to lend 

money.  She can succeed only by asserting that an unmet condition excused her 

performance, hence the issue regarding § 410.  That is, Evans is not trying to 

defeat a collection of funds from her IIM account; she is trying to rewrite the 
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language of the Settlement Agreement to defeat her promise in the first instance.
23

  

Section 410 is no barrier to an allotment beneficiary‘s ability to promise a loan and 

incur consequences for reneging on that promise.  As the District Court thoroughly 

analyzed, neither the Order/Settlement Agreement nor § 410 conditions Evans‘s 

promise to lend on the BIA‘s approval, and she breached the Loan Provisions of 

the Order/Settlement Agreement by refusing to deliver the loan funds.   

 Further, the money from which Evans was to fund the loan resided in an 

unrestricted IIM account.  Thus, Evans had free access to it and could withdraw it 

at any time without seeking anyone‘s approval.  See 25 C.F.R. § 115.002 (defining 

an ―unrestricted account‖ as ―an IIM account in which an Indian account holder 

may determine the timing and amount of disbursements from the account‖).  Ms. 

Evans testified she was fully aware of the unrestricted status.  ER 884.  The 

Settlement Agreement says nothing about BIA approval; rather, the loan was to be 

funded by an assignment from Evans‘s IIM account.  The transfer form attached to 

the Settlement Agreement had a signature line for BIA approval, but, as the BIA 

later confirmed, no approval was necessary because the account was unrestricted.  

                                           

23
 Recall that Ms. Evans testified that the only reason she didn‘t make the loan 

distributions was to renegotiate the deal.  See, Statement of Facts above, and See, 

ER 1013 et seq., Deposition Page numbered 166. ER 1041. See also Deposition 

Pages numbered 135, 137, 153, 154 and 156. 
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Agreed Fact, ER 737; see also 25 C.F.R. § 115.101  (granting adults the right to 

withdraw funds from their IIM accounts at their discretion).  In other words, there 

was some confusion—created by Evans‘s lawyers—over the mechanism (i.e., the 

right form) by which the funds would be transferred, not over the unconditional 

promise to lend the money.  ER 737 and ER 137-145.  Again, § 410 has no bearing 

on Evans‘s clear promise to lend. 

 Nor do any of Evans‘s cited cases elucidate the real issue.  They all concern 

a party trying to collect a debt from an Indian‘s IIM account funded by allotment 

money.  See, e.g.,Kennerly, 721 F.2d at 1254; Tabbytite, 942 P.2d at 1147-48; 

Taylor v. Grant, 349 P.2d 282, 285 (Ore. 1960); Pretty Paint v. Rocky Mountain 

Reg. Dir., 38 I.B.I.A. 177, 178-79 (2002). Not surprisingly, the various courts 

rebuffed these attempts, applying the plain language of § 410 to defeat the 

collections.  In none of these cases, however, did the Indian beneficiary promise to 

lend money from her unrestricted IIM account, seek and obtain approval of that 

process from an Indian Probate Judge, and try -- post-breach -- to condition her 

performance on a secret, undisclosed, alleged belief that an additional BIA 
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approval of the transfer form permitted her to keep money to which she could 

never be entitled
24

. 

 But even if approval of the loan was required, Judge Stancampiano‘s order 

approving the Settlement Agreement constitutes such approval.  The District Court 

agreed: 

. . . the Court notes that it agrees with Plaintiffs that Judge 

Stancampiano‘s approval of the Settlement Agreement constituted 

BIA approval of the loan because, as the assigned ALJ he was 

responsible for reviewing the Settlement Agreement to ensure that 

it was in the estate‘s interest. See 43 C.F.R. § 30.150. His findings 

establish that the loan was central to his approval of the Settlement 

Agreement. Therefore, because the loan involved unrestricted IIM 

funds, his approval of the Settlement Agreement constituted BIA 

agreement to take the necessary steps to electronically transfer 

35% of the MA-10 proceeds from Defendant Evans‘ IIM account 

to Wapato Heritage‘s bank account.  ER 143-144, n.14.   

 There is little to add to the District Court‘s analysis.  Judge Stancampiano 

considered Bill Evans‘s Will, the will contest litigation, and the then-proposed 

                                           

24
 See ER 135: 

 The repayment and ―payable upon death‖ provisions are also key 

given that they reflect that the parties did not intend for Defendant 

Evans to enjoy 100% of the MA-10 income for the first five (5) 

years. Even though the grandsons have a contingent repayment 

obligation, Defendant Evans is required to deposit any repaid 

funds into a separate irrevocable, payable-upon-death account for 

the beneficiary of the grandsons and/or Wapato Heritage.  

Nevertheless, Ms. Evans admitted she had been spending the 35% she improperly 

retained.  ER 883-884 . 
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Settlement Agreement and concluded that the agreement—including the critically 

important loan from Evans to the Plaintiffs—was in the parties best interests.  ER 

140-145.  The loan was essential to the Order/Settlement Agreement, providing 

seed money for a planned development of the MA-8 allotment given in its entirety 

to the Plaintiffs as part of the Order.  ER 138-139.  Judge Stancampiano noted all 

these facts, and approved the Settlement Agreement, an approval that fully satisfies 

any requirements of 25 U.S.C. § 410.  Additional BIA approval of the loan would 

be entirely superfluous, and has been interposed simply to avoid the enforcement 

of an unambiguous distribution Order. 

 The language of § 410 is uncomplicated and protects an allotment 

beneficiary‘s trust income from liability to pay debts and claims absent the 

Secretary of Interior‘s approval.  As Evans‘s promise to lend money is neither a 

debt nor a claim, the statute does not apply.  Even if it did, Judge Stancampiano‘s 

order approving the settlement is all the BIA approval required.  Evans‘s attempt to 

construct a condition to her performance falls flat; the District Court so concluded 

and this Court should affirm. 

3. District Court’s Order In Limine Was Proper Exercise of 

Discretion. 

 The District Court correctly excluded the proffered testimony of Mr. Duffy 

for the then upcoming trial. (Evans Complains of the Court‘s Order but did not 
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place it in her Excerpts of the Record).  There is no indication Ms. Evans material 

was not reviewed in connection with the Summary Judgment motions, to the extent 

it may have been offered in that regard – see ER 122.  Ms. Evans does not 

enlighten the Court as to how a prospective exclusion of testimony from a trial that 

did not take place due to summary judgment is at all here relevant. 

 Nevertheless, Defendant Evans‘ breach of the Settlement Agreement 

excused any further performance by Plaintiffs under the Settlement Agreement. 

Refrigeration Engineering Co. v. McKay, 4 Wn App 963, 966; 48 P2d 304 (1971). 

Mr. Duffy‘s testimony about Defendant Evans‘ failure to receive the $75,000 owed 

in the future under the Settlement Agreement was simply irrelevant.  

 Moreover, there is no evidence in the record supporting Mr. Duffy‘s 

conclusion that interest on the loan would be payable to and retained by Defendant 

Evans (rather than paid into the great grandchildren‘s Payable Upon Death 

account) given Defendant Evans‘ sworn declaration testimony that principle and 

interest would both be payable into that account. ER 807.  Mr. Duffy‘s opinions 

based on that assumption were without foundation and irrelevant. 
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4. Summary Judgment for Plaintiffs Was Proper and Was Not 

Challenged by Evans’ Notice of Appeal. 

 As noted above, Evans did not take an appeal from the Order of August 19, 

2009 granting summary judgment to the Plaintiffs.  In fact that Order was not 

mentioned, nor included in the Excerpts of the Record provided by Evans. 

 Perhaps even more significant, Evans does not even identify to the Record 

one alleged material fact that was in dispute or the evidence to support such a 

contention.  See, Opening Brief, 31-32.  As an un-annotated example of her alleged 

concern, she says at page 32: 

Evans also contends that she has at all times complied with the 

parties‘ Settlement Agreement, and Wapato Heritage claims she 

has not honored the agreement. 

This contention does not address the facts, but a legal contention thoroughly 

discussed in the District Court‘s July 8, 2009 Order, ER 121 et seq. and 

specifically ER 148-149.  Indeed, the District Court found that Ms. Evans did not 

act with good faith.  Id. 

 The only other alleged material fact in dispute is Ms. Evans claim she was a 

resident of Washington.  Plaintiffs acknowledge that is disputed, but it has nothing 

to do with the Judgment.  Ms. Evans status as a resident of Washington, or not, is 

only relevant to the issue of diversity jurisdiction, an issue not ruled on as moot, 
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because federal question jurisdiction under 28 U.S.C. § 1331 was determined to 

exist. 

 Given the complete failure of Evans to provide any basis for her contention 

of material disputed facts, this element of her appeal should be dismissed 

procedurally. 

5. Evans Should Have Been, and Evans Should be Fully 

Disinherited. 

The universal rule is that a no-contest provision creates a condition on a 

beneficiary‘s right to participate in a share of the decedent‘s estate. Specifically, 

the following principal has been observed: 

 ―An ad terrorem or no contest clause in a will or trust 

Instrument creates a condition upon gifts and dispositions 

provided therein. In essence, a no contest clause conditions a 

beneficiary‘s right to take the share provided to that beneficiary 

under such an instrument upon the beneficiary‘s agreement to 

acquiesce to the terms of the instrument.‖
25

 

 The public policy reasons supporting no contest provisions include (1) 

preserving the decedent‘s donatives intent, (2) avoiding waste of the estate in 

litigation, and (3) avoiding use of a will contest to coerce a more favorable 

settlement to a dissatisfied beneficiary. Rodriguez v. Gavett, 198 Ariz. 323, 326, 9 

P3d 1062 (2000).  The countervailing reasons to allow a challenge are to avoid the 

                                           

25
 See In re Estate of Rossi, 138 Cal. App. 4

th
 1325, 1328-29. 
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probate of wills ―procured by or resulting from fraud, undue influence, lack of 

capacity, improper execution, forgery, or subsequent revocation by a later 

document.‖ Id.  Given the close scrutiny of Judge Stancampanio, and the 

conclusion of the administrative proceeding by the Order/Settlement Agreement, 

from which no timely appeal was taken, the danger of any invalidity of the Will as 

amended by the Order/Settlement Agreement is, well – zero. 

 Because the positions taken by Evans in the District Court, and in this Court, 

―contest the probate‖ of the ―Will or any of its provision,‖ the No-Contest Clause 

should be enforced.  ER 133, See full Quote (by the District Court) of No-Contest 

Clause in Statement of Facts, above.  This is not a challenge at the beginning of a 

probate, but rather a challenge (collateral at that) after the probate, the 

Order/Settlement Agreement being the final distribution order.  In addition to 

constituting Orders approving the Settlement Agreement, the Orders of the state 

and federal probate courts in this case were decrees of distribution. It is 

fundamental that a decree of distribution based on a settlement agreement is 

preclusive, both as to issues and claims, i.e. it implicates the doctrines of both 

collateral estoppel and res judicata.  In re Estate of Phillips, 46 Wn 2d 1, 13-14 

(1955). See, also  Hadley v. Cowan, 60 Wn App 433 (1991). 
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 The US Supreme Court has long recognized that no contest provisions are 

enforceable as a rule of property irrespective of the good or bad faith of the 

contestant. Smithsonian Inst. v. Meech, 169 US 398, 406 (1898).In Washington, no 

contest provisions barring a beneficiary who contests a will are valid and 

enforceable. In re Estate of Chappell, 127 Wash 638, 642; 221 P 336 (1923); 

Boetcher v. Busse, 45 Wn 2d 579, 583 (1954). But such a clause does not operate 

where the contest is brought in good faith and with probable cause. In re Estate of 

Mumby, 97 Wn App 385, 393, 98 P2d 1219 (1999). Bad faith for these purposes 

has been defined as ―actual or constructive fraud‖ or a ―neglect or refusal to fulfill 

some duty…not prompted by an honest mistake as to one‘s rights or duties, but by 

some interested or sinister motive‖. Mumby at pg. 390. This determination is to be 

made upon a preponderance standard. In re Estate Black, 116 Wn App 476, 484, 

66 P3d 670 (2003). 

 Here, the motive of Evans was clear and unequivocal, from her own sworn 

testimony: 

Q. So the only reason you didn't make the payment was because 

they wouldn't renegotiate with you. Isn't that right? 
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A. Yes.  [Emphasis Added].
26

 

 It is important that this testimony related to the March/May 2006 time frame, 

when Ms. Evans first failed to honor the Loan Provisions of the Order/Settlement 

Agreement.  By her own testimony it was her intent to hold the loan funds hostage, 

for a bigger share of the estate, well before she opposed enforcement of the 

Order/Settlement Agreement in this case below, or in this Court.  This is precisely 

the Public Policy of―avoiding use of a will contest to coerce a more favorable 

settlement to a dissatisfied beneficiary‖ condemned in Rodriguez v. Gavett, 198 

Ariz. 323, 326, 9 P3d 1062 (2000), and, here, there is no countervailing public 

policy, because the Will was carefully and fully probated, and all potentially 

legitimate bases for a contest were settled and waived by Ms. Evans.   

 Because this wrongful purpose was Ms. Evans‘ original intent for breaching 

the Loan Provisions, everything thereafter may properly (and because it is an 

admission, conclusively) be seen as a pretext for what really happened – Ms. Evans 

wanted to, and tried to, keep money she could never be entitled to under the terms 

of the Order/Settlement Agreement.  By not loaning the money, she kept it.  If 

loaned, it could never come back to her,it could only go to a trust account for the 

                                           

26
 See, ER 1013 et seq., Deposition Page numbered 166. ER 1041. See also 

Deposition Pages numbered 135, 137, 153, 154 and 156. 
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benefit of future generations.  It is respectfully submitted that such an intent, and 

such a result, i.e. to take and use a larger part of the estate than that which she 

could be entitled under any construction of Judge Stancampiano‘s Order, simply 

cannot be made in good faith, as a matter of logic and therefore of law, given the 

standards for construing the application of no-contest clauses set forth above. 

 Despite the clarity of the violation of the No-Contest which occurred in the 

very proceeding before it, the District Court determined that it would not rule on 

the no-contest issue because it was not sufficiently before the Court.  Respectfully, 

that was error.   

 A fifth case should not be required.  The Federal Rules of Civil Procedure 

―should be construed and administered to secure the just, speedy and inexpensive 

determination of every action and proceeding.‖  FRCP 1.  This is the fourth action 

or proceeding relating to the resolution of the Last Will of William Wapato 

Evans,
27

 and Ms. Evans asked the District Court that there be a fifth.  That is not 

consistent with FRCP 1. 

                                           

27
 The first proceeding was commenced by Ms. Evans on September 16, 2003 in 

Colville Tribal Court, and dismissed for lack of jurisdiction. ER 1697-1705 and 

1740-1743. The second was the state probate, still active in Chelan County 

Superior Court. ER 1535. The Third was the Indian Probate proceeding in which 

the Order/Settlement Agreement was entered in November 2005, effective January 

10, 2006.  The fourth is the above entitled action. 
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 The District Court‘s requirement that an additional action be filed, the 

logical extension of its ruling that the No-Contest provisions ―are not in this case,‖ 

creates unnecessary use of resources (of the parties and the courts) and 

unnecessary delay.  That inappropriate result should have been avoided by 

application of FRCP 54(c), which in pertinent part reads: 

Every [non-default] final judgment should grant the relief to 

which each party is entitled, even if the party has not demanded 

that relief in its pleadings. [Emphasis Added]. 

One of the obvious reasons for this Rule is to avoid the precise (dilatory) 

tacticemployed by Ms. Evans in this case.  The case law supports that obvious 

reason.  For example, in Sias v. City Demonstration Agency, 588 F.2d 692, 696 

(9th Cir. 1978) the trial court erroneously concluded that the plaintiffs‘ failure to 

request a particular type of relief in its complaint prevented a grant of that relief.  

The trial court was reversed under the clear command of FRCP 54(c). 

 The following facts from the record illustrate that the No-Contest issue was 

known to all, and that the evidence of the violation occurred in the presence of the 

Court.  On August 7, 2008, the day before the return of service of process on Ms. 

Evans (Dkt. 125), Plaintiffs served their Second Supplemental Responses to 

Defendant Gargan‘s First Discovery Requests.  These Plaintiffs‘ Responses 

detailed the Plaintiff‘s assertions regarding Ms. Evans breaches of the No-Contest 
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clause.  E.g. ER 718-719, 744, 133, 330-331, 458.   After receiving Ms. Evans 

Answer and Defenses on October 20, 2008, (ER 1801 et seq.) which included 

defenses that material provisions of the Settlement Agreement were not 

enforceable, Plaintiffs served their Amendment and Third Supplement to Plaintiffs' 

Initial Disclosures, FRCP 26, on November 14, 2008, which included a second 

copy of the Plaintiffs‘ assertions regarding Ms. Evans‘ breaches of the No-Contest 

clause which included: 

Article D of the Settlement Agreement provides that the 

May 2003 Will is in all respects enforceable and valid, except 

as it may have been modified by the Settlement Agreement. 

One provision of the May 2003 Will, which is unaltered, and 

now final, valid and binding, is the "no contest" provision 

which reads:   [No-Contest Provision Set Out in Full]. 

  * * * * * *  

When the Plaintiffs brought a proper action to enforce 

and interpret the terms of the Settlement Agreement, and to 

compel performance under the Settlement Agreement, Ms. 

Evans defended by asserting the loan provisions of Article H. 

Subsection 3.a., could not be enforced and sought to prevent the 

enforcement of that part of the Settlement Agreement in 

accordance with its terms.  

In the event the Court concurs with the foregoing 

interpretation of the Settlement Agreement and that the actions 

of Ms. Evans, following in the breach of the Settlement 

agreement, at least in part as a consequence of the actions of 

Defendant Gargan, constituted a breach of the no contest 

provision, then the damages are equal to 100% of the income 

from MA-10 as the Court may determine.  [Emphasis Added]. 
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 The assertions to the District Court by Ms. Evans, that the No-Contest 

provision was not raised until ER 834 et seq. was filed on May 29, 2009, is simply 

wrong, and a simple review of the Plaintiffs Initial Disclosures reveals that the 

issue was squarely raised more than six (6) months prior to that date, and only 

twenty-five (25) days after Ms. Evans filed her Answer and Defenses -- which 

themselves violated the No-Contest provisions. 

 It is respectfully requested that the continued contest of the enforceability of 

the Will, as amended by the Order/Settlement Agreement be, once and for all, put 

to an end by the required enforcement of the No-Contest Clause, based on the 

unequivocal contest reflected by the District Court action, and Ms. Evans 

arguments (contests) in this Appeal – which she initiated. 

6. The Claims Against Gargan Should Not Have Been Dismissed. 

 The District Court dismissed Plaintiffs‘ claims against Gargan for only one 

narrow reason, the absence of one element of tortious interference.  ER 154-155. 

The Trial Court found all other elements of the claims justified trial.  The Court 

said: 

. . .the Court agrees that Plaintiffs failed to present evidence 

establishing a triable issue of fact as to Defendant Gargan‘s 

alleged inducement of the alleged Settlement Agreement 

breach.Plaintiffs‘ evidence establishes that 1) Defendant Evans is 

notbusiness savvy and does not have a high school education (Ct. 

Rec. 122Ex. 1 at 8:4 - 10:25), 2) Defendant Gargan has a power of 
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attorney forDefendant Evans (Ct. Rec. 333 Ex. GGG), 3) 

Defendant Evans paid DefendantGargan $15,000 per month to 

manage her finances (Ct. Rec. 334 Ex. UUU at127:21-24), 4) 

Defendant Gargan failed to abide by Defendant Evans‘instruction 

to place 35% of the MA-10 income into a separate account 

(Ct.Rec. 334 Ex. UUU pp. 83, 89, & 95), 5) Defendant Gargan 

was ordered bythe state court to comply with the Settlement 

Agreement‘s personalproperty directives (Ct. Rec. 331 Ex. J), and 

6) Defendant Gargan, Ms.Wynne, and Defendant Evans began a 

company called First PhoenixInternational, LLC in the fall of 

2007, which was funded solely by Defendant Evans (Ct. Rec. 122 

Ex. 8). 

Although Defendant Gargan was well paid for his financial 

advice,a cumulative view of the evidence fails to present a triable 

issue offact regarding whether Defendant Gargan induced 

Defendant Evans to notfund the loan. There is no documentation 

or communication betweenDefendant Gargan and Defendant 

Evans regarding investing 100% of the MA-10 income. 

Furthermore, it was Defendant Evans, Ms. Wynne, andMr. 

Gonzalez who communicated with BIA in the spring and summer 

of 2006 -not Defendant Gargan.  ER 154-155. 

 In addressing the evidence presented, the District Court did not address the 

extensive circumstantial evidence in favor of Plaintiffs‘ position, and the out-and-

out false testimony of Gargan, making his testimony fully not credible.  Nor did 

the Court acknowledge that an overt act of interference was in the record. 

 The Power of Attorney given to Gargan by Evans gave him full ―discretion‖ 

to manage her funds.  Plaintiffs produced a summary showing the shocking 

contrast between Gargan‘s two (2) depositions on material issues in this case.  ER 

1761-1769.   
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 The District Court, it is respectfully submitted, did not properly analyze the 

trust account issue, in regard to which Mr. Gargan made a direct interference, an 

overt act of interference, with Plaintiffs‘ reasonable business expectations.  Ms. 

Evans testified that despite her intent to withhold payment of the 35% to Plaintiffs, 

she recognized a duty to protect the 35%: 

   104 

 25 Q. Do I understand correctly that under the loan 

105 

 1 provisions that you felt that 35% had to be protected, 

 2 put somewhere until this all got resolved. Is that 

 3 fair? 

 4 Mr. Weatherhead: I‘m going to object to the  

 5 form of the question. You may answer. 

 6 A. Yes. 

 7 Q. You instructed Mr. Gargan to do that? 

 8 A. Yes.
28

 

 That Ms. Evans would place the 35% in a separate account, it is submitted, a 

jury could conclude, was a reasonable expectation – Gargen did not do so
29

 – he 

violated Ms. Evans express instruction to segregate and protect the 35% of 

proceeds.  Then, he (falsely) testified that he had carried out the instructions of Ms. 

                                           

28
 See, Deposition Excerpts beginning at ER 1013, at pg.‘s 104-105, ER 1028, 

1029. 
29

 Although Gargan testified the trust account had been set up, Mr. Curren., then 

counsel to Ms. Wynne clarified that it had not.  ER 1112. 
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Evans.
30

  Only when the Court ordered production of the account records did the 

concealed truth out – Gargan had diverted the 35% to other uses which benefited 

himself and his wife, Mary Wynne.  See, Summary of Gargan‘s conflicting 

testimony. 

 The improvidence of not heeding the evidence of Gargan‘s lack of 

credibility was unearthed before final judgment in the case – by Gargan himself. In 

a declaration filed on October 8, 2009, Gargan says that Ms. Evans has income of 

about $900,000.00 per year.  He says he is her financial advisor.  He says she is 

indigent – which can mean only one thing.  As to the second quarter payment for 

2009, received on or about July 15, 2009 – after the Court‘s July 8, 2009 Order ER 

121 et seq. – Mr. Gargan caused 100% of that payment to be spent, knowing that 

action was contrary to the Order of the Court, and the reasonable expectations of 

the Plaintiffs.  Having diverted funds away from the Plaintiffs at that time, 

constitutes additional evidence from which a jury could find he had done so as 

alleged by Plaintiffs.  See ER 414-417 and 390-395. 

 At the very least, there are genuine issues of material fact which prevent 

summary judgment to Gargan. 

 

                                           

30
 ER 1761-1769 and particularly ER 1762-1763.   
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7. The Denial of Fees to Gargan Was Proper. 

 The facts related to Mr. Gargan in this case are extensively set forth in the 

Statement of Facts above, and the immediately preceding section of the Brief.  

Suffice it to say, Gargan is barred by the doctrine of judicial estoppel from taking 

the benefit of a position and finding that he was not a party to, and had no rights or 

obligations under the Order/Settlement Agreement – to avoid a finding of contempt 

– and take a contrary position here to collect fees. 

 The doctrine of judicial estoppel is well established:
31

 

―Judicial estoppel is an equitable doctrine that  precludes a party 

from asserting one position in a court proceeding and later seeking 

an advantage by taking a clearly inconsistent position.‖  The 

doctrine  seeks ‗―to preserve respect for judicial proceedings,‖‘ 

and ‗―to avoid inconsistency, duplicity, and…waste of time.‖‘ 

Cunningham v. Reliable Concrete Pumping, Inc., 126 Wn App. 

222, 225, 108 P3d 1457 (2005). 

 Three core factors guide a trial court‘s determination of whether 

to apply the judicial estoppel doctrine: (1) whether ―a party‘s later 

position‖ is ‗―clearly inconsistent‘ with its earlier position; (2) 

whether ―judicial acceptance of an inconsistent  position in a later 

proceeding would create  ‗the perception that either the first or 

the second court was misled‖‘; and (3) ―whether the party seeking 

to assert an inconsistent position would derive an unfair advantage 

or impose an unfair detriment on the opposing party if not 

estopped.‖ New Hampshire v. Maine, 532 US 742, 750-751, 121 S 

Ct. 1808, 149 L. Ed. 2d 968 (2001) (quoting United States v. 

                                           

31
E.g. Arkison v. Ethan Allen, Inc, 160 Wn 2d 535, 537-538, 160 P3d 13 (2007) 
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Hook, 195 F3d 299, 306 (7
th

 Cir 1999); Edwards v. Aetna Life 

InsCo, 690 F2d 595, 599 (6
th

 Cir 1982)). These factors are not an 

―exhaustive formula‖ and ―additional considerations‖ may guide a 

court‘s decision. 

 Attorney fees may only be awarded when authorized by a contract, statute or 

recognized ground in equity. Rorvig v. Douglas, 123 Wn 2d 854, 861, 873 P2d 492 

(1994). RCW 4.84.330 is an anti-one-way attorney fee statute.  It provides that 

where there is an attorney fee clause that gives one party a right to attorney fees, it 

shall be read as reciprocal, and shall give the other party a right to fees.  It was 

adopted to prevent parties with disproportionate bargaining power, e.g. banks, 

insurance companies, etc. vis-a-vis consumers from inequitably drafting adhesion 

or quasi-adhesion contracts where if they won they got fees, but if the poor 

individual on the other side won, he or she had to eat their attorney fees.   

 In that context, RCW 4.84.330 authorizes an award of attorney fee in an 

action if (1) the action is on a contract, (2) the contract contains an attorney fee or 

cost provision, and (3) there is a prevailing party. Wachovia SBA Lending v. Kraft, 

138 Wn App 854, 858, 158 P3d 1271 (2007). An action is on a contract for 

purposes of a contractual attorney fees provision if (1) the action arose out of the 

contract; and (2) the contract is central to the dispute. Western Stud Welding, Inc. 

v. Omark Industries, Inc., 43 Wn App 293, 296-297, 716 P2d 959 (1986).  The 

prevailing party should be awarded attorney fees only for the legal work completed 

Case: 10-35237   08/17/2010   Page: 69 of 77    ID: 7443573   DktEntry: 22



62 

 

on the contract portion of the claim in order to prevent giving the prevailing party 

an unfair and un-bargained for windfall not consistent with the American Rule. C-

C Bottlers, Ltd v. JM Leasing, Inc., 78 Wn App 384, 387, 896 P2d 1309 (1995). A 

contractual attorney fee clause will not support an award of attorney fees to the 

prevailing party on independent and unrelated claims. North Coast Electric 

Company v. Selig, 136 Wn App 636, 641-642, 151 P3d 211 (2007). 

 The Defendant Gargan has failed to identify any case in Washington 

awarding costs and attorney fees to a stranger to the contract who prevails on a tort 

claim. See Tradewell Group, Inc. v. Mavis, 71 Wn App 120, 857 P2d 1053 (1993) 

(Denying attorney fees to a party successfully defending tortuous interference 

claim); Edmonds v. John L. Scott, 87 Wn App 834, 942 P2d 1072 (1997) 

(Awarding attorney fees in vendees‘ court action against broker based on breach of 

duties ―created under, and defined by, the buyer-broker agreement‖); Hill v. Cox, 

110 Wn App 394, 398, 41 P3d 495 (2002) (Awarding attorney fees on timber 

trespass claim made possible only by contractual prohibition upon tree removal). 

 Simply stated, a contractual exception to the American Rule must be a 

bargained for provision in the contract itself, or a one-way provision included in 

the contract, converted to a two way attorney fee provision by RCW 4.84.330.  
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Parties who disclaim any part in the negotiation or entry into the contract, as 

Gargan here, are also strangers to the attorney fee provision. 

 A second and independent basis for denial of fees to Gargan is that it would 

not be equitable to award fees to Gargan in this case.  A federal court has the 

power to reduce fees provided for by statute or contract, if such an award would be 

inequitable or unfair – a proposition grounded in the duty of contracting parties to 

act in good faith in connection with the enforcement of contracts.  Restat (2
nd 

) 

Contracts § 205; Gorman Publishing Co. v. Stillman, 516 F. Supp. 98, 113 (N.D. 

Ill. 1980)
32

 – a case where the court refused to reward a party for ―striking a 

bargaining posture under which it insisted on more than it was legally entitled to.‖ 

Id.  The court also observed in Stillman that the contract could not be read to 

require Stillman to pay for Gorman‘s ―intransigence.‖ 

 Here, while arguing that he did not interfere in Sandra Evans duties to 

perform under the Order/Settlement Agreement, Gargan essentially proved his 

intent was the opposite, by intransigently pursuing a strategy that would prevent 

Sandra Evans from complying with her obligations under the Order/Settlement 

Agreement. 

                                           

32
 But nevertheless applicable to Orders approving settlement agreements, perhaps 

even more so. 
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 Moreover, Gargan crossed over the line and obstructively testified falsely in 

his first deposition.  Conduct which ―borders on or constitutes perjury‖ may be 

considered in determining attorney fees.
33

  Webloyalty.com, Inc. v. Consumer 

Innovations, LLC, 388 F. Supp. 2d 435, 444 (D. Del. 2005). Gargan‘s 

prevarications and omissions are exemplified in the side-by-side excerpts of his 

deposition testimony in Ex. 3 to Johnston Declaration. 

 Again, of course, the Court need not reach this issue, unless it determines 

Gargan has some kind of right to recover fees under the Settlement Agreement. 

CONCLUSION 

 For the reasons and upon the authorities set forth hereinabove, it is 

respectfully requested that the Court deny the Appeals of Evans and Gargan. 

 It is also respectfully requested that the Cross Appeals of Wapato Heritage, 

LLC and its members be granted and that (1) Ms. Evans be fully and completely 

prospectively disinherited under the Will of William Wapato Evans, Jr. as 

amended by the Order of the Bureau of Indian Affairs specifically incorporating 

the No-Contest clause of the Will, and that (2) the Claims against Gargan be 

remanded for trial. 

 

                                           

33
 See, ER 1761-1769. 
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 Dated August 17, 2010. 

/s/ R. Bruce Johnston,WSBA#4646 

LAW OFFICE OF R. BRUCE JOHNSTON, P.S. 

200 Winslow Way West, Ste. 300 

Bainbridge Island, WA 98110 

(206) 842-1542 

bruce@rbrucejohnston.com 

 

 

 

 

 

 

Case: 10-35237   08/17/2010   Page: 73 of 77    ID: 7443573   DktEntry: 22



66 

 

CERTIFICATE OF SERVICE 

Ninth Circuit Cause Number 10-35237(L), 10-35288, and 10-35348 

District Cause Number CV-07-00314-EFS 

 

 

WAPATO HERITAGE, L.L.C., a Washington Limited Liability Company, 

KENNETH EVANS, JOHN WAYNE JONES, and JAMIE JONES 

Plaintiffs-Appellees, and 

Cross-Appellants 

 

v. 

SANDRA D. EVANS, and DANIEL GARGAN 

Defendants-Appellants, and 

Cross-Appellees. 

 

 R. Bruce Johnston, being over the age of 18 and not a party to this action, 

certifies under penalty of perjury that on August 17, 2010, he caused to be filed 

and sent electronically via the Ninth Circuit ECF System, a true and correct copy 

of the Appellee‘s Principal and Response Brief, to which this certificate of Service 

is appended, to the following persons and parties: all ECF service Recipients.          

 Dated August 17, 2010. 

   /s/ R. Bruce Johnston,WSBA#4646 

LAW OFFICE OF R. BRUCE JOHNSTON, P.S. 

200 Winslow Way West, Ste. 300 

Bainbridge Island, WA 98110 

(206) 842-1542 

bruce@rbrucejohnston.com 

Attorneys for Appellees 
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CERTIFICATE OF COMPLIANCE WITH FED. R. APP. 

32(a)(7)(C) AND CIRCUIT RULE 32-1 FOR CASE NUMBER 10-35237(L), 

10-35288, and 10-35348 

 

 I certify that pursuant to Fed. R. App. P. 32(a)(7)(C) and Ninth Circuit Rule 

32-1, the attached Brief of Appellants is proportionately spaced, has a typeface of 

14 points or more and contains no more than 16,500 words (opening briefs must 

not exceed 14,000 words; reply briefs must not exceed 7,000 words, but in this 

Cross-Appeal Case, Appellees were allowed 16,500 words).  The actual Word 

Count excluding tables and Certificates is less than 14,500 words. 

Dated:  August  17, 2010 

 

 

____/s/ R. Bruce Johnston________ 

R. Bruce Johnston,WSBA #4646 

Attorney for Appellees 
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STATEMENT OF RELATED CASES 

 

 I certify that pursuant to Fed. R. App. P. 28-2.6, I know of no related cases 

pending in this court. 

 

There is a case pending in this court in which one of the parties is also a party: 

 

Wapato Heritage, LLC v. United States of America, Ninth Circuit Cause Number 

09-36150. 

 

 Dated: August 17, 2010. 

_____/s/ R. Bruce Johnston__________ 

R. Bruce Johnston, WSBA #4646 

Attorney for Appellees 
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CORPORATE DISCLOSURE 

 WAPATO HERITAGE, LLC is a Washington Limited Liability Company, 

and its equity units are owned by the individual Plaintiffs. WAPATO HERITAGE, 

LLC has no parent corporation or similar entity, and no public corporation holds 

ten (10%) percent or more of its equity units. 

 Dated: August 17, 2010. 

_____/s/ R. Bruce Johnston__________ 

R. Bruce Johnston, WSBA #4646 

Attorney for Appellees 
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