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RESPONSE TO APPELLEES’ STATEMENTS OF CASE/FACTS

The Federal Appellees (“Secretaries” or “U.S.”) and the AFN/Katie John 

Intervenor-Appellees (“AFN”) in their briefs  (“U.S.Br.” and “AFNBr.”, 

DktEntries 38 and 39) incorrectly imply that the State’s appeal resulting in the 

second “Katie John” opinion of this Court, John v. U.S., 247 F.3d 1032 (9th Cir. 

2001) (“Katie John II”), challenged the 1999 Final Rule under review here.  

U.S.Br. at 4, 11-12, 15-16; AFNBr. at 6.  However, the State in Katie John II

sought en banc review of the final judgment entered in January 2000 by the 

District Court that adopted without change the 1995 interlocutory holding of a 

panel of this Court that federal subsistence jurisdiction extended to waters in which 

the U.S. held federal reserved water rights (“FRWRs”), Alaska v. Babbitt, 72 F.3d 

698 (9th Cir. 1995) (“Katie John I”).  The completely distinct follow-up issue of 

determining which waters contain FRWRs is the subject of the 1999 Final Rule 

and this case.  This follow-up issue has never been before this Court or the District 

Court until this case.   

Other incorrect statements by Appellees are responded to below.   

ARGUMENT

I. DE NOVO REVIEW APPLIES WITHOUT DEFERENCE TO THE 
SECRETARIES’ DECLARATIONS

Citing U.S. v. New Mexico, 438 U.S. 696 (1978), the U.S. claims that “the 

existence of FRWRs is a question of statutory interpretation,” that the Secretaries 
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are charged generally “with administering ANILCA [and] the other statutes that 

reserved federal lands in Alaska,” and that therefore their “interpretations” as to 

which waters were reserved “fill a statutory gap” and should be given deference.  

U.S.Br. at 20-24.  However, if that were the case the Supreme Court would never 

have decided New Mexico as it did.  That case also involved a national reservation 

which the federal agency was generally charged with administering.  In the course 

of that administration, the Secretary of Agriculture interpreted the statutes 

applicable to that national forest as creating vast FRWRs which the Supreme Court 

rejected.  In construing Congressional intent and the court-created FRWR doctrine, 

the Court applied strict rules of construction and did not at all “defer” to the federal 

agency.  New Mexico, 438 U.S. at 698-718.  

Neither should this Court.  The requirements to determine the existence or 

establishment of FRWRs on which this Court’s Katie John I decision was based, 

72 F.3d at 703-04, are governed by the court-created FRWR doctrine, are not 

matters customarily decided by the Secretaries, and are not matters over which 

they have any particular expertise.  Instead of filling gaps in a statute, the 

Secretaries applied a pre-existing body of non-statutory court-created law.  

Declaring the actual existence1 of a FRWR and enforcing its use for federal 

subsistence fishing and harvesting, over state management uses, as the Secretaries 

                                                
1 See 64 Fed.Reg. at 1276 [KJ ER 230]. 
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are doing here, is a matter of law for de novo court determination, even more so 

than construing “title” and “public lands,” which a majority of the judges on the en 

banc Court in Katie John II concluded was a de novo matter for the court to decide 

applying the clear statement rule.  247 F.3d at 1038-40 (concurring opinion) & 

1045-47 (dissenting opinion); State.Open.Br. at 18.  As the District Court 

acknowledged, the Secretaries lack “any particular expertise as to the reserved 

water rights doctrine, which was judicially created.” [St.Open.ER Tab 110:21]  

The cases on which the U.S. relies instead support the State’s position.  

Ninilchik Traditional Council v. U.S., 227 F.3d. 1186, 1191 (9th Cir. 2000), only 

concerned judicial review of a Federal Subsistence Board decision to limit 

subsistence moose hunting in a specific area to animals of a certain age.  227 F.3d

at 1194-95.  That was a biologically driven management choice well within the 

agency’s ambit and expertise and much different than proclaiming the existence of 

FRWRs in broad categories of waters per a court-created legal doctrine.  In 

Williams v. Babbit, 115 F.3d. 657, 662, 666 (9th Cir 1997), also relied on by the 

U.S., this Court denied deferential review to a Department of Interior 

interpretation, and made a de novo determination instead, on a matter involving an 
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outside body of law rather than any “superior expertise” of the agency, although 

the agency was charged with administering the statute. 2

II. THE SECRETARIES USED THE WRONG PROCESS

A. The “Limited” Water Rights Now Being Advocated Are 
Contrary to Law and Do Not Justify Bypassing the FRWR 
Requirements.   

The U.S. argues that the regulations did not “displace any ‘traditional’ 

method of identifying water in which the United States holds reserved water 

rights.”  U.S.Br. 26.  Trivializing the effect of the Secretaries’ proclamations on 

state jurisdiction and sovereignty, the U.S. argues that the FRWRs declared by 

regulation are limited purpose rights sufficient to trigger preemptive federal 

jurisdiction but adjudication is not needed because they do not establish or 

“reserve” actual water rights.  U.S.Br. 28-33 (e.g., “the challenged regulations do 

not purport to adjudicate the United States’ water rights” and “do not purport to 

confirm or otherwise ‘establish’ the reserved water right themselves,” are not 

“binding … determinations” of FRWRS and “unrelated to the use … of water 

                                                
2 Also distinguishable are Alaska v. Lyng, 797 F.2d 1479, 1481-82 (9th Cir. 
1986) (deferential review applied to Secretarial action on statehood land grant 
selections from national forests explicitly made subject to “approval of the 
Secretary of Agriculture,” consistent with longstanding judicial precedent in such 
instances) and Akootchook v. U.S., 271 F.3d 1160 (9th Cir. 2001) (deferential 
review accorded Department of Interior’s interpretation of its regulation setting 
standards for approving land grant applications for Alaska Native allotments). 
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resources and relevant only to the federal subsistence jurisdiction program,” and 

“the regulations do not even identify ‘water rights.’”).  

This attempted characterization by U.S. counsel is a legal smokescreen that 

fails.  First, the Secretaries in their rulemaking did not make the limited-purpose 

FRWR argument that U.S. counsel makes now, so this litigation argument cannot 

be the basis for affirming the regulations.  Motor Vehicles Mfrs. Ass’n v. State 

Farm Mut. Auto Ins. Co., 463 U.S. 29, 50 (1983) (“It is well established that an 

agency’s action must be upheld, if at all, on the basis articulated by the agency 

itself.”).  The Final Rule flatly declares that FRWRs “exist” in the declared waters, 

without giving the qualifications and limitation now advocated by litigation 

counsel.  64 Fed.Reg. 1276 [KJ ER 230].  Additionally, the Final Rule defines the 

FRWRs it proclaims as the “Federal right to use unappropriated appurtenant 

water,” 64 Fed.Reg. 1288 [KJ ER 242] (emphasis added), contrary to the U.S. 

litigation position that these FRWRs are “unrelated to the use … of water 

resources.”  U.S.Br. 31. 3  

Second, even if this U.S. litigation argument could be considered on review, 

it fails.  In Katie John I, this Court listed all of the FRWR elements, with no hint 

that any could be dispensed with through the device of proclaiming only “limited-
                                                
3 If the proclamation of FRWRs is deemed non-binding, as the U.S. also now 
claims, that is an additional reason it is not due Chevron deference.  Alaska v. FSB, 
544 F.3d 1089, 1095, 1097 n.14 (9th Cir. 2008); Southern Utah Wilderness Alliance 
v. BLM, 425 F. 3d. 735, 757-758 (10th Cir. 2005).
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purpose” FRWRs.  72 F.3d at 703.  Nothing in the Cappaert4 or New Mexico

decisions relied on there, or in any other FRWR case, authorizes limited purpose 

FRWRs that are not binding water rights satisfying all necessary elements of a 

FRWR, but are yet binding enough to be enforced against the State and general 

public for federal subsistence jurisdiction purposes (St.Open.Br. at 9).  

The U.S.’s contortions are also contrary to the fundamental predicate of 

Katie John I:  that only waters with U.S. “title” (a bona fide FRWR) can constitute 

federal “public lands.”  72 F.3d at 702-704.  This Court’s holding that this “title” 

requirement is satisfied only in “those navigable waters in which the United States 

has an interest by virtue of the reserved water rights doctrine” and its listing of the 

FRWR elements according to Supreme Court case law, id. at 703-04 (emphasis 

added), can only be referring to established FRWR standards, not some novel 

limited-purpose FRWR concocted by U.S. counsel during litigation.  See also

ANILCA § 1319 (ANILCA does not change water rights law). (16 U.S.C. § 3207)

B. The District Court Erred by Excusing the Secretaries’ Failure to 
Evaluate Each FRWR Element.

The magnitude of the District Court’s error in accepting U.S. counsel’s 

argument that these are only limited purpose FRWRs is underscored by its excusal 

of the Secretaries’ failure to make determinations that the FRWR elements were 

satisfied, under its justification the Secretaries “had no reason” to decide the 
                                                
4 Cappaert v. U.S., 426 U.S. 128 (1976).
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FRWR elements because “this case is not about the allocation of water.”  

[St.Open.ER Tab 110:29]  The District Court’s holding contravenes this Court’s 

listing in Katie John I of the FRWR elements (primary purpose, necessity, entirely 

defeated, appurtenancy).  72 F.3d at 703.  Its rationale that the case is not about 

“water use rights” conflicts with the Final Rule, which defines these FRWRs as the 

“Federal right to use water.”  64 Fed. Reg. at 1288 [KJ ER 242]

AFN contends that the Secretaries did make findings on each FRWR 

element, albeit not in the Final Rule itself.  AFN.Br. 28.  But AFN only cites the 

Katie John Policy Group’s “Final Katie John Issue Paper and Recommendations” 

(“Final Issue Paper”),5 which only listed federal units and stated in conclusory 

fashion the agencies had concluded FRWRs fulfill those units’ primary purposes, 

without discussing the specific statutory purpose language relating to each unit.  

[U.S.SER 1, 6-8, 19-30]    

The Final Issue Paper cites three code sections for its primary purpose 

conclusions.  [U.S.SER 6]  The first, 16 U.S.C. § 668dd, is a general law governing 

the federal Refuge System, and contradicts AFN and the Secretaries by providing 

that “[n]othing in this Act shall … create a reserved water right, express or 

implied, in the United States for any purpose.”  (Emphasis added).  The second, 16 
                                                
5 As set out in the State’s Answering Brief, the Secretaries’ “Katie John
Alaska Policy Group” consisted of federal agency representatives advising the 
Secretaries on the identification of FRWRs in response to the Katie John I
decision.
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U.S.C. § 668ee, provides definitions used in the first section.  The third, 16 U.S.C. 

§ 1 et seq., is the general National Park Service Organic Act and does not reserve 

specific units.    

With one exception, the Final Issue Paper also does not evaluate whether 

water rights are “necessary” to avoid causing unit purposes to be “entirely 

defeated,” as required under the FRWR doctrine.  [U.S.SER 1, 6-8, 19-30]  In the 

case of that one exception, the Final Issue Paper concludes that given “the 

abundance of ocean water along state coastlines,” FRWRs should not be 

proclaimed in “marine waters,” but does not analyze whether the entirely defeated 

and necessity elements are met in other abundant Alaskan waters, including the 

broad expanses of water adjacent to but outside of reservation boundaries in which 

the Secretaries declared FRWRs.  [U.S.SER 14-15]   

Another document listed in the Final Issue Paper [U.S.SER 6-7 n.13] and 

cited by AFN is Solicitor’s Opinion M-36914, which pre-dates ANILCA.  The 

opinion addresses FRWRs in the western states generally, without reference to the 

statutes and orders creating the Alaska units at issue.  1979 WL 34241.  The 

opinion does not support AFN’s representation agency FRWR findings satisfying 

the elements for a FRWR were made specific to the 34 units listed in the 1999 

Rule.   
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The District Court’s conclusion the Secretaries “had no reason” to consider 

each FRWR element to declare FRWRs [St.Open.ER Tab 110:29] indicates that 

the District Court agreed the Secretaries did not consider each FRWR element.  

The U.S. claims that adjudicative evaluation of each of the elements of 

FRWR doctrine is not necessary because a FRWR vests on the date of the land 

reservation, and “as a matter of law, it exists upon congressional or other action 

reserving … federal lands.”  U.S.Br. 32.  But while FRWRs may relate back to the 

date of the federal reservation for purposes of determining priorities relative to 

other water rights, Cappaert, 426 U.S. at 138, this case is not about priorities.  It is 

about whether FRWRs exist or do not exist at all in particular waters. 

Appellees cite no case which applies a disputed FRWR against anyone until 

it is recognized in an appropriate judicial or administrative adjudicatory proceeding 

which “carefully examine[s]” whether the claim satisfies the FRWR elements.  

New Mexico, 438 U.S. at 700-01.  Here, disputed FRWRs are being applied and 

enforced to proclaim and exercise preemptive jurisdiction diminishing State 

sovereignty, which makes it essential that the requirements for FRWR recognition 

be met, and that due process be provided.  The suggestion there is no “dispute” 

regarding “water rights” because the regulations “merely provide notice” that 

certain waters are “public lands” (U.S.Br. 32-33) is another semantic smokescreen.  
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The State disputes the proclaimed FRWRs, which are the alleged legal basis for the 

exercise by the U.S. of federal subsistence jurisdiction.  

Finally, the Secretaries’ declaration in their Final Rule that FRWRs “exist” 

and that the U.S. “holds” FRWRs in the described waters was itself a purported 

establishment of water rights, not just a claim, so the requirements of the FRWR 

doctrine had to be met when that declaration was made.  64 Fed.Reg. at 1276, 

1279, 1288 [KJ ER 230, 233, 242].  As noted above, the District Court improperly 

excused the Secretaries from making the findings necessary to establish and 

declare FRWRs.  The Final Rule declaring that those FRWRs exist must therefore 

be set aside. 

C. Rulemaking is Not a Proper Procedure to Decide Property Rights.

The U.S. claims its FRWR regulations are only “legal interpretations” and 

that “notice-and-comment rulemaking” suffices for that purpose.  U.S.Br. 26. 

However, disputed FRWRs, like any disputes regarding “title” to property interests 

(i.e., FRWRs) that impact State authority, must be resolved via a judicial or

administrative adjudicative process which recognizes due process principles.  

Withrow v. Larlin, 421 U.S. 35, 46-47 (1975); U.S. v. State of Oregon, 44 F. 3d 

758, 771-772 (9th Cir. 1994).  Using rulemaking to decide property rights 

“eviscerates the fundamental distinction that is deeply embedded in administrative 
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law between quasi-legislative and quasi-judicial power.” RLC Industries Co. v. 

Comm. of Internal Rev. Serv., 58 F.3d 413, 417 (9th Cir. 1995). 

Contary to AFN’s suggestion (AFNBr. 17-18), the Supreme Court has 

upheld the use of quasi-judicial administrative hearings, not quasi-legislative 

rulemaking, as a first step in determining water rights.  Pacific Live Stock Co. v. 

Oregon Water Bd., 241 U.S. 440, 443, 451, 453 (1916) (procedures allowed “full

opportunity to be heard,” including presenting witnesses and other evidence).  See

also Gallo v. U.S. District Court, 349 F.3d 1169, 1182 (9th Cir. 2003) (explaining

what a quasi-legislative rule can do and when a quasi-judicial process is needed). 

AFN suggests the State could bring McCarran Act basin-wide adjudications 

of federal water rights challenging the Secretaries’ declarations, apparently as a 

substitute form of due process.  AFNBr. at 17.  However, nothing in the McCarran 

Act authorizes federal agencies to bypass established FRWR procedures by 

proclaiming FRWRs in rulemaking proceedings.  43 U.S.C. § 666.  Additionally, it 

is the responsibility of the Secretaries administering ANILCA to secure “title,” see

Katie John I, 72 F.3d at 702, 704, not the State’s responsibility to show that the 

Secretaries lack title in some later proceeding the State must initiate and fund. 

The McCarran Act does not provide a practical means for the State to obtain 

a thorough review of the Secretaries’ shortcut FRWRs declared in broad 

categories.  The Act only applies to comprehensive adjudications of all parties’ 
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(government and private) rights to a river system; it does not permit narrowly-

focused adjudication of whether the U.S. has FRWRs in particular sections of 

particular streams.  See 43 U.S.C. § 666; Dugan v. Rank, 372 U.S. 609, 618 (1963)

(dismissing suit because “[r]ather than a case involving a general adjudication of 

‘all of the rights of various owners on a given stream,’ … it is a private suit to 

determine water rights solely between the respondents and the United States and 

the local Reclamation Bureau officials.”); U.S. v. State of Oregon, 44 F.3d 758, 

768 (9th Cir. 1994).

D. The Secretaries Had Lawful and Practical Alternatives Available.

The U.S. and AFN argue that rulemaking was the only practical way for the 

agencies to identify FRWRs in a reasonable period of time to implement expanded 

federal subsistence jurisdiction.  U.S.Br. at 34-35; AFNBr. at 22.  While the 

practical objection is substantially overstated, more fundamentally there is no 

“administrative convenience” exception in FRWR law or ANILCA authorizing use 

of unprecedented shortcut procedures to determine the existence of FRWRs.  

Appellees overstate their concerns because they assume every claim will 

need to be adjudicated, and that some massive multi-party suit to resolve claims in 

various watersheds will be needed.  Instead, when the Secretaries properly apply 

the FRWR doctrine there may be little dispute as to many of the FRWRs claimed. 
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In addition, other reasonably expeditious avenues exist for the agencies to 

resolve disputed FRWR claims in compliance with the fundamental procedural 

requirements of FRWR law and due process.  Alaska law, like many other states in 

which federal agencies routinely pursue FRWR claims, provides an administrative 

means for the federal agencies to record their FRWR claims and administratively 

adjudicate them if they are disputed, subject to judicial review.  AS 46.15.010-

.270; St.Open.Br. at 6-7 n. 5 and 25-26. 

AFN’s claim that adjudication of all competing water rights under the 

McCarran Act basinwide adjudication procedure would be time-consuming also 

overlooks that the U.S. could at any time bring a declaratory action in U.S. District 

Court against the State (and only the State) targeting specific waterway(s) where 

the existence of a FRWR is disputed.  Cappaert, 426 U.S. at 135.6  

There is also precedent for the Secretaries’ ability to establish an appropriate 

federal administrative adjudicatory forum and process to address contested claims 

in quasi-judicial proceedings.7 That would give the Secretaries control of the 

timetable and budget for decision-making.

                                                
6 Only the State and the U.S. are known to claim in-stream water flow rights 
and jurisdiction to regulate fishing and harvesting in the Alaska waters in question.  
The McCarran Act is a waiver of federal sovereign immunity, so its comprehensive 
adjudication limitation would not apply to a suit by the U.S.  43 U.S.C. § 666.
7 The Department of Interior has used such quasi-judicial administrative 
tribunals in other contexts, for example the Board of Land Appeals and the Board 
of Contract Appeals established by agency regulation (see 43 CFR Part 4), and 
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Any of these options could provide proper and timely case-by-case 

consideration of the Secretaries’ FRWR claims consistent with due process. 

III. INSTREAM FRWRs EXIST ONLY WITHIN ANILCA CSUs AND 
OTHER ALASKA RESERVATIONS AND ONLY TO THE EXTENT 
NECESSITATED BY THE PRIMARY PURPOSES OF THOSE 
RESERVATIONS.  

A. The District Court Erred in Upholding Categorical Declarations 
of FRWRs in Adjacent Waters Outside Alaska National Purpose 
Reservations.

The State has shown that FRWRs arising by implication under the court-

created FRWR doctrine exist only within and not beyond the borders of a federal 

reservation, and that even if Congress could provide for a reserved water right 

outside reservation boundaries, it did not do so.  St.Open.Br. at 40-47.  To support 

their claim to FRWRs in waters adjacent to, but outside of, reservation boundaries, 

the Secretaries and AFN argue that Congress has the power to create FRWRs in 

waters outside of reservation boundaries.  [E.g., AFNBr. at 32-33; U.S.Br. at 47-

48, 51]  However, that is not the issue in this case.  As AFN recognizes, the issue 

“is not one of power, but one of congressional intent.”  [AFNBr. 33 (emphasis 

added)].  Accord, New Mexico, 438 U.S. at 698.  Katie John I directs that the 

                                                                                                                                                            
before that the Alaska Native Claims Appeals Board (ANCAB) which adjudicated 
many cases before its jurisdiction was transferred to the Board of Land Appeals in 
1982.  See Pacific Live Stock Co., 241 U.S. at 443-53 (upholding state quasi-
judicial process for adjudicating water rights).
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FRWR doctrine be applied, and it must be applied consistently with Congressional 

intent.     

The question thus becomes:  Did Congress intend to reserve water rights, 

explicitly or implicitly, in waters outside the boundaries Congress deliberately 

chose for the 34 CSUs and other federal reservations in Alaska?  The Appellees do 

not address that question.  They instead argue that FRWRs have been recognized 

in waters bordering, but lying outside of, federal reservations in other court 

decisions, and therefore could conceivably exist outside reservation boundaries 

here.  [U.S.Br. 47-48, 51; AFNBr. 32-33]

But even the cases they cite for the proposition that extraterritorial FRWRs 

can be or have been established in other contexts fail them.  They chiefly rely on 

Arizona v. California, 376 U.S. 340 (1964), a U.S. Supreme Court decree that 

allocated water from the Colorado River to an Indian reservation.  The Appellees 

represent that the reservation does not abut the river.  [U.S.Br. 51; AFNBr. 31]  

However, as previously shown, that decree does not support their representation 

regarding the location of that Arizona reservation in relation to waters of the 

Colorado River (including at the pertinent time the reservation was created),8 the 

Supreme Court did not evaluate the adjacency issue, and the case involved factors 
                                                
8 See St.Ans.Br. at 40-42; St.ReplyER at 2-3, 5-6 (showings in District Court 
on this subject); Arizona v. California, 460 U.S. 605, 633 (1983) (Cocopah 
reservation increased in size by 883 acres due to accretion after 1964 Arizona 
decree cited by AFN).  
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such as the diversion and transport of water onto arid reservation uplands for 

irrigation to fulfill Indian treaty assurances not present here.9  [KJ ER 131-132]  As 

the Alaska Regional Solicitor acknowledged, that is a very different situation 

involving “a different body of water rights jurisprudence.”  [KJ ER at 131-132 incl. 

n.8]10  

Appellees also cite Winters v. U.S., 207 U.S. 564 (1908), but in Winters the 

impliedly reserved waters lay within the reservation boundaries, which extended to 

the middle of the river.  See St.Open.Br. at 41 n.19; St.Ans.Br. at 21.  Similarly, 

U.S. v. Ahtanum Irrigation District, 236 F.2d 321 (9th Cir. 1956), which they cite, 

recognized an Indian reservation FRWR for the purpose of drawing irrigation 

water onto reservation uplands from within reservation boundaries.  In Ahtanum, 

this Circuit expressly noted that the reservation boundary was in the middle of the 

                                                
9 In addition, the waters allocated in the Arizona v. California line of cases 
were also already controlled by the U.S. as a result of federal dams and other 
public works under the Boulder Canyon Project Act of 1928.  Arizona v. 
California, 373 U.S. 546, 551-52, 598-99 (1963); Arizona, 376 U.S. at 340-45. 
10 AFN also cites Arizona v. California, 373 U.S. 546 (1963), for the 
proposition that the FRWR doctrine may also be applied to “other federal 
establishments such as National Recreation Areas and National Forests.”  [AFNBr. 
at 26, citing 373 U.S. at 601]  However, as the Supreme Court subsequently held in 
U.S. v. New Mexico, 438 U.S. 696 (1978), and the State has already explained 
[e.g., St.Open.Br. at 23-24; St.Ans.Br. at 28-29], the existence and extent of any 
FRWRs within national purpose reservations are to be narrowly construed 
according to those reservations’ primary purposes at their creation and the other 
elements of the FRWR doctrine applied to such reservations.  That includes the 
Court’s treatment of the Gila National Forest in its Arizona decision, 373 U.S. at 
601, overturned sub silentio in New Mexico (438 U.S. at 705-708). 
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stream, as in Winters, and the reservation Indians had been expressly granted a 

25% share of the water by federal agreement.  236 F.2d at 325, 331.

In U.S. v. Powers, 305 U.S. 527 (1931), and Colville Confederated Tribes v. 

Walton, 647 F.2d (9th Cir. 1981), other cases on which the Appellees rely, owners 

of Indian allotments were determined to hold reserved rights in water adjacent to 

their allotted uplands, but the “adjacent” waters mentioned were within the Indian 

reservation from which those allotments were carved (and from which the 

reservation of waters derived), a situation not existing in Alaska.  See St.Ans.Br. at 

44-52.11

U.S. v. City and County of Denver, 656 P.2d 1 (Colo. 1982), which AFN 

mistakenly represents the State cited in its brief, did not find or affirm an outside 

FRWR as AFN states [AFNBr. 31-32]; it merely characterized part of the 

administrative ruling of a state board whose meaning it did not address.  656 P.2d 

at 35.  In U.S. v. Bell, 724 P.2d 631 (Colo. 1986), another case which AFN cites, 

the court treated the United States’ claim to reserved rights in a water source, the 

Colorado River, not located “in or on” the reserved land as a “claim [to] reserved 
                                                
11 Other federal cases the Appellees cite are also distinguishable.  U.S. v. Rio 
Grande Dam and Irrigation Company, 174 U.S. 702 (1899), contains only a 
general statement taken out of context about the power of Congress to reserve 
water.  The U.S. also briefly cites obiter dictum from U.S. v. Preston, 352 F.2d 
352, 357 (9th Cir. 1965), a case which decided attorney fees and not a FRWR or 
any issue relevant to these appeals.  U.S. v. Winans, 198 U.S. 371 (1905), which 
AFN cites for the federal power to reserve water, was an Indian treaty fishing 
rights case also bearing no resemblance to this case.  
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rights from water sources that are not appurtenant to the reserved land,” and did 

not decide whether a FRWR existed in those waters.  724 P.2d at 634-35, 645 n.17 

(emphasis added).12  

Turning to the much more relevant issue of Congress’ intent applicable to 

this case, the State has shown that Congress specified different primary purposes 

for the 34 different reservations listed in the Secretaries’ 1999 rule.  See, e.g., 

St.Ans.Br. at 1, 8-9, 31-34; St.Open.Br. at 47.  In response, the Appellees cite only 

two sections from Title III of ANILCA establishing wildlife refuges, §§ 302(6) and 

302(3).  AFNBr. 35.  However, those sections expressly provide for “water quality 

and quantity within the refuge” to conserve fish and wildlife populations.  

(Emphasis added)  Water within the refuge, reserved or not, does not mean water 

outside the reservation, including “adjacent” water.  

Where Congress may have intended to include water within an ANILCA 

refuge it placed the river or lake segment within the refuge boundary.  It provided 

differently for different refuges, including along the Yukon River, specifically 

excluding the Yukon waters from some refuges, such as the Nowitna and Innoko 
                                                
12 Citing another state court decision arising in a different state under different 
circumstances, AFN also argues that designation of a water body as a Wild & 
Scenic River (WSR) results in creation of a FRWR regardless of ownership of the 
adjacent uplands (AFNBr. 33-34), but as the State showed below in response to 
that same argument that is not the case in Alaska under ANILCA [St.ReplyER at 
18 n.46], and even if it were that would have no application outside the WSR 
context, which does not concern “adjacent” waters, but rather waters within the 
WSR corridor created by Congress.  
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refuges [KJ ER 136 (map)],13 but including the Yukon River within much of the 

Yukon Flats and Yukon Delta refuges [id.].  

The case for extending FRWRs to waters adjacent to other reservations is 

even weaker.  Provisions for other reservations do not contain the same “water 

quality and quantity” language as for refuges.  None contain language stating a 

Congressional intent to reserve waters anywhere outside the reservation 

boundaries.  Indeed, subsistence taking or use is prohibited in several of the parks, 

meaning there is even less justification for the Secretaries to declare FRWRs for 

federal subsistence management in any waters “adjacent” to (or even within) them, 

and the Secretaries failed to specify their reasons for those otherwise unsupported 

declarations.  See St.Ans.Br. at 32-33.

Finding no support in ANILCA for the Secretaries’ FRWR claims for 

subsistence management in waters “adjacent to” but outside of federal reservations, 

the Appellees cite reasons given by the Secretaries’ Alaska Policy Group and by 

the Secretaries in their Final Rule for declaring FRWRs in adjacent waters.  [E.g., 

AFNBr. 34]  But the reasons expressed there were only (1) that the Secretaries 

“should” do so, under the blanket assumption that “the adjoining water” is 
                                                
13 As reported in a U.S. Senate Report stating legislative intent for ANILCA, 
“The western boundary of the [two segments of the Innoko] refuge was determined 
to be the east bank of the Yukon River, except that the islands in the river are 
included with the Refuge.”  S. Rep. No. 96-413 (Nov. 14, 1979) at p. 187 
(emphasis added).  The Nowitna refuge boundary was drawn the same way, 
excluding the Yukon River waters and submerged lands.  [KJ ER 136]
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“necessary” to the purposes of the reservation, with no analysis of Congressional 

intent or necessity as to each reservation, and (2) that the Secretaries “determined” 

the inclusion of adjacent, outside waters “is necessary for effective management of 

subsistence fisheries.”  [Id., citing and quoting from the Alaska Policy Group’s 

Final Issue Paper and the Secretaries’ 1999 Final Rule]  

Those justifications are insufficient as a matter of law.  They have nothing 

to do with the FRWR doctrine or Congressional intent to reserve waters.  As the 

Alaska Regional Solicitor for the Department of the Interior, whose office was a 

member of the Secretaries’ Alaska Policy Group, concluded in an August 9, 1995 

Memorandum to the Solicitor: 

[W]e note that the [Ninth Circuit] court decided the Katie John case 
in the context of a well-established reserved water rights doctrine and 
body of jurisprudence which has developed in connection with parks 
and refuges in the lower 48 states.  In that context, we are unaware of 
any situation where the United States has ever asserted (or a court has 
held) that a park or refuge’s instream flow needs require the 
reservation of federal water rights in rivers (or portions thereof) 
located outside the park or refuge boundaries.

[KJ ER 132-133 (emphasis in original)].

The Appellees argue that, if the Secretaries’ declaration of FRWRs in 

“adjacent” waters outside of federal reservations is overturned, “all waters adjacent 

to the Refuge could be diverted” and make it impossible for fish and wildlife 

populations to reach the refuge using adjacent waters.  [E.g., AFNBr. 35]  

However, as previously explained, injunctive relief can be obtained to prevent a 
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diversion of water from outside a reservation to protect a FRWR existing within 

the reservation, just as occurred in Cappaert, 426 U.S. at 142-43, and in Winters, 

207 U.S. at 565, 568, 578, so Appellees’ concerns are misplaced.  See St.Open.Br. 

at 13; St.Ans.Br. at 26.  Moreover, because water flows, the possibility of 

diversion, if accepted as the basis for the existence of a FRWR, could be used to 

justify boundless FRWRs, which would effectively do away with the appurtenancy 

element of the FRWR doctrine, contrary to this Court’s ruling in Katie John I, 72 

F.3d at 703, and implied Congressional intent.  Id. 14  

The Secretaries do not deny that where their Final Rule declares a FRWR in 

“adjacent” waters outside the reservation boundaries and exclusions Congress 

chose, they mean the entire width of that water body, regardless of size, including 

the full width of the State’s examples such as Sixmile Lake and the Yukon River, 

both a mile wide in places.  U.S.Br. 50-53.  

They also challenge the State’s examples.  They argue Sixmile Lake is 

inapplicable because the State argued the Lake does not even touch federally 

reserved uplands under ANILCA’s terms (whereas they believe it does).  U.S.Br. 

50-52; see also AFNBr. 36.  But the State showed they are incorrect on that point 

                                                
14 AFN also argues that U.S. v. Alaska, 423 F.2d 764 (9th Cir. 1970), supports 
FRWRs in waters outside of Alaska reservations, but as the State has previously 
explained [St.Ans.Br. at 27], that decision is unrelated to these FRWRs issues, the 
submerged land at issue in that decision lay entirely within the reservation 
boundaries, and no rights outside the reservation were asserted or declared.
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[St.ReplyER at 9-12], and they miss the point the State also demonstrated Sixmile 

Lake is, at most, adjacent to and not within the Lake Clark reservation, meaning a 

FRWR cannot be implied in it (id.; St.Open.Br. at 45-46).15  Merely touching the 

exterior unit boundary line is not enough to demonstrate Congressional intent to 

imply an FRWR satisfying the FRWR requirements. 

The same holds true as to the seven Juneau area streams the State explained 

were excluded from the Tongass National Forest (TNF) both by the terms of the 

Presidential Proclamations a century ago creating and expanding the TNF and by 

separate federal executive action after the TNF was created (St.Open.Br. 46-47; 

St.Open.ER Tab 134:13; St.ReplyER at 16-18) – information the Appellees choose 

to ignore (U.S.Br. 53-54).16  

                                                
15 The Appellees do not dispute the State’s showing that Sixmile Lake is 
outside the Lake Clark National Park and Preserve’s exterior boundaries and 
adjoins those exterior boundaries only along a stretch of lake bank that is entirely 
in non-federal ownership (primarily Native Corporation inholdings specifically 
excluded from the reservation by ANILCA).  See U.S.Br. at 51; AFN.Br. at 36 
(“the Lake abuts Native corporation land located within the exterior boundaries of 
the Park and Preserve”).   
16 AFN concedes the Final Rule does not proclaim FRWRs in Colville River 
waters adjacent to the National Petroleum Reserve in Alaska (NPRA).  AFNBr. at 
35 n.16.  As the U.S. made the same concessions in the District Court, the Colville 
River adjacency issue raised by the State now appears moot, despite the 
Secretaries’ 2005 rulemaking which could be understood as erroneously declaring 
a FRWR in waters of the Colville River “adjacent” to the NPRA exterior 
boundary.  70 Fed.Reg. at 76407; 50 C.F.R. § 100.3(b) & (b)(3).
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In sum, the Secretaries failed to consider the appropriate elements of 

Congressional intent and pertinent reservation-specific factors when they globally 

proclaimed FRWRs in all waters adjacent to all 34 federal units listed in their Final 

Rule.17

B. The District Court Erred in Upholding Categorical Declarations 
of FRWRs in Headland-to-Headland Waters Outside 
Reservations.

   
Another, even more extreme type of “adjacent” waters determination is the 

Secretaries’ insistence (U.S.Br. 56-59) that FRWRs exist seaward of the line of 

mean high tide in river mouths, bays, sounds, lagoons and similar marine waters, 

despite: 

(1) ANILCA section 103(a) (16 U.S.C. § 3103(a)) placing those waters 

outside the reservation boundaries, set by ANILCA as the mean high tide line;

(2) the marine nature of those waters (in which the District Court 

acknowledged FRWRs have never before been found); and 

(3) the Submerged Lands Act (e.g., 43 U.S.C. §§ 1301(a), (e), 1311(a), 

                                                
17 There also is no merit to the Secretaries’ procedural argument [U.S.Br. 49-
50] that the State is “precluded” from challenging their “adjacent waters” rule, 
because of a statement they cite out of context from a brief submitted by the State 
to the en banc panel on other issues ten years ago in John v. U.S., 247 F.3d 1032 
(9th Cir. 2001).  That brief ten years ago addressed different issues and not the 
present “adjacency” issue or 1999 rulemaking, and the prior Katie John litigation 
did not address where FRWRs exist.  “Judicial estoppel” does not possibly apply, 
to alleged predictions presented in a losing brief, especially on different issues.  
U.S. v. Lehman, 756 F.2d 725, 728 (9th Cir. 1985).  
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1314(a)) placing those submerged lands, waters, and their natural resources, 

including “fish”, under State dominion, ownership and control.18  

The Secretaries first seek to avoid this plain Congressional intent and 

FRWR law limiting reservation boundaries and any FRWRs to non-marine 

freshwaters by engaging in doublespeak.  They claim that their December 27, 2005 

rulemaking order (70 Fed. Reg. 76400, 76401) clarified that “neither the 1999 

regulations nor this final rule claims that the United States holds a reserved water 

right in marine waters” (U.S.Br. at 56) (emphasis added),19 but the U.S. omits the 

key language which immediately follows, “as defined in the existing [1999] 

regulations.”  Id.; 70 Fed.Reg. at 76401.  The 1999 regulations, in turn, 

confusingly define “marine waters” as “those waters located seaward of the mean 

high tide line or the waters located seaward of the straight line drawn from 

headland to headland across the mouths of rivers or other waters as they flow into 

the sea” and declare FRWRs in all “inland waters” located inland of that “straight 

line drawn from headland to headland across the mouths of rivers or other waters

                                                
18 See St.Open.Br. 11-12, 47-50; St.ER Tab 253 at 31; U. S. v. California, 436 U.S. 32 
(1978).  
19 The U.S. also claims that the 2005 rulemaking declares as “public lands” 
waters overlying certain marine submerged lands which the U.S. claims it reserved 
and retained title to pre-statehood under the rule expressed in Utah v. U.S., 482 
U.S. 193 (1987), and that the State “has not challenged those determinations” 
(U.S.Br. 56-57), but that is irrelevant to this appeal.  Those are new agency 
determinations promulgated a year after this litigation was filed, may still be 
challenged, and are not part of this case. 
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as they flow into the sea.”  U.S.Br. 56; 64 Fed.Reg. at 1287 [KJ ER 241] (emphasis 

added).  

The end result of these machinating definitions is that the U.S. unlawfully 

proclaims it has FRWRs in the salt waters seaward of the mean high tide line in 

extensive large bays, river mouths, and similar water bodies throughout Alaska.20  

Accord, Alaska v. U.S., 546 U.S. 413, 416 (2006) (in which the United States 

defined and the Supreme Court decreed “marine submerged lands” as “all lands 

permanently or periodically covered by tidal waters up to but not above the line of 

mean high tide”) (emphasis added); California, 436 U.S. at 33-37.  As the court 

below agreed, the Secretaries’ distinction drawing “headland-to-headland” 

boundaries extending far beyond the line of mean high tide, and thus greatly 

expanding federal jurisdiction and enforcement, is different than the normal 

meaning of “inland” versus “marine” waters.  [St.Open.ER Tab 253:40]  

Trying to defend the Secretaries’ counter-intuitive definitions and line-
                                                
20 As the State showed the District Court, according to the federal agencies’ 
drawings of “headland-to-headland” lines since promulgation of the 1999 rule, 
those so-called “inland waters” in which the U.S. presently asserts and enforces 
FRWRs and its subsistence laws include extensive bays, “river” mouths, etc. many 
miles long and several miles wide actually containing marine waters, according to 
ANILCA, the Submerged Lands Act, and other accepted definitions delineating the 
line between marine and inland “fresh” water as the line of mean high tide.  
[St.ReplyER at 21-23 & nn.30-32]  As the State also showed, and as the District 
Court seemed to acknowledge [St.Open.ER Tab 253 at 47 n.45], the Secretaries’ 
“headland to headland” rule is so broad and vague as to permit widely different 
applications, which the State also argued made it void for vagueness [St.ReplyER 
at 7-8].
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drawing, the U.S. next argues the District Court’s rejection of the State’s

arguments is supported by that court’s conclusion that “a reserved [water] right 

may be held in waters adjacent to, but outside the boundary of, the reserved lands.”  

U.S.Br. 58.  Indeed, that appears to be the sole basis of that court’s decision on the 

subject.  [St.ER Tab. 253 at 46-47].  However, as the State has shown, even if

Congress has that power, the critical issue is Congress’ intent, and its intent was to 

limit the coastal reservation boundaries (and any FRWRs associated with them) to 

the line of mean high tide.  Any contrary intent into “adjacent” waters can not 

fairly be implied (see, e.g, supra pp. 16-22; St.Open.Br. at 24, 38-42, 47-48) –

especially into marine waters where, as the District Court and the agencies’ Final 

Issue Paper agreed, a FRWR has never before been found by the courts and where 

“abundant” waters make such an implication highly implausible [St.Open.ER Tab 

253:31-32; U.S.SER 14-15 (discussing “the abundance of ocean water along state 

coastlines” and also noting that “marine waters are abundant and generally are not 

appropriated for beneficial use” and the case for FRWRs is “strongest for points 

above mean high tide”)].  

The Secretaries cannot be allowed to substitute their own preferences about 

administrative convenience,21 non-ANILCA United Nations boundary 

                                                
21 As the State showed below, the Secretaries’ “convenience” arguments, in 
addition to being contrary to law, are overstated.  Federal and state governments 
and the regulated public have routinely delineated shoreline boundaries according 
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conventions,22 and creating more “meaningful opportunities” for federal 

subsistence users [U.S.Br. 57-58] for the mean high tide line stipulated by 

Congress and proper application of the FRWR elements, which are the only 

permissible standards, especially in light of the presumption against the Secretaries 

created by the clear statement rule. 

Finally, the U.S. takes issue with the State’s representation that the 

Secretaries have placed “roughly six square miles of Togiak Bay and its marine 

and tidally influenced waters and resources under federal control” as “incorrect”, 

citing the Declaration of Tom Jennings, a federal employee.  U.S.Br. at 59-60 

(citing St.Open.Br. at 49).  However, it is the U.S. which misunderstands.  The 

State’s representation in its Opening Brief that the Secretaries had proclaimed a 

FRWR in six square-miles of Togiak Bay waters was based on Mr. Jennings’ 

                                                                                                                                                            
to the line of mean high tide for centuries.  [St.ReplyER 15]. As the federal 
agencies themselves initially recognized and recommended in their Katie John
Policy Group analysis, under the topic “TIDALLY INFLUENCED PORTIONS 
OF INLAND WATER BODIES”: 

Where a federal reservation with reserved water rights includes rivers 
and streams flowing into marine water, reserved water rights will 
apply to all waters above the mean high tide line.  The freshwater 
influence will be considered dominant above the point of the mean 
high tide line and the channel of these waters will be more defined 
for management purposes.

Final Issue Paper [U.S.SER at 9) (emphasis added)]  
22 Those U. N. boundary conventions refer instead to rules for determining 
sovereign coast lines, as referenced at 43 U.S.C. § 1301(c) of the Submerged 
Lands Act, which is a different matter.
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hearsay Declaration (filed as U.S. Exhibit 10 below).  So there should be no 

dispute that the Secretaries have proclaimed federal subsistence jurisdiction over at 

least six square miles of Togiak Bay seaward of the mean high tide line.  Where 

the map dispute arises is that the Secretaries have also disseminated official 

publications to the public with maps showing federal subsistence jurisdiction based 

on FRWRs over additional Togiak Bay waters beyond the six-miles claimed in Mr. 

Jennings’ litigation declaration. [St.ReplyER at 13-14 nn.29-30]  As the State has 

shown, Togiak Bay and its adjoining tidal river mouth are just two of the many 

bays, river-mouths, and similar marine waters caught up within the Secretaries’ 

arbitrary “headland-to-headland” lines constituting U.S. overreaching in this area.   

C. The District Court Erred in Upholding Categorical Declarations 
of FRWRs in Non-Federal Inholdings.

   
The U.S. relies on the Secretaries’ administrative convenience rationale 

(U.S.Ans.Br. 61-62) for declaring FRWRs in reaches of rivers or other waters that 

are bounded on both banks by non-federally-owned property (inholdings) that is 

not federally reserved land and so cannot support a FRWR (Cappaert, 426 U.S. at 

138).  However, as the State has shown, there is no “administrative convenience” 

exception in the FRWR doctrine, and the Secretaries’ rationale contravenes 

Congress’ decision to treat inholdings as donut holes that are not part of federal 

reservations and so not “public lands.”  St.Open.Br. at 50-52 (reviewing ANILCA 

§§ 102(2) & (3), 103(c), 804; 16 U.S.C. §§ 3102-3103, 3114).  See also S. Rept. 
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96-413 at 178 (1979) (discussing the Alaska Peninsula Refuge, one of the many 

federal reservations to which this ANILCA provision applies, and noting that 

inholdings are not part of the unit).23

The administrative convenience rationale is also arbitrary.  The Secretaries 

do not limit their decision to inholdings that might be too small to efficiently 

exclude from federal jurisdiction, but declare FRWRs in all waters bounded by all 

inholdings, however large.  See U.S.SER 26 (U.S. has mapped inholdings).  The 

Chignik water system in particular is entirely bounded by inholdings, so there can 

be no “patchwork” administrative convenience claim.24  By contrast, the 

Secretaries adopted a process to determine FRWRs on a case-by-case in waters 

bounded by 160 acre-or-less allotments, which they could and should have adopted 

just as easily for inholdings generally.  64 Fed.Reg. at 1279 [KJ ER 233]. 

U.S. counsel also contends that, if the Chignik river system (one of the many 

waterways affected by the inholdings issue) was not administratively declared 

                                                
23 AFN cites ANILCA § 302(1)(b), but that merely states the total amount of 
acreage within Refuge borders, and does not modify ANILCA § 103(c), which 
provides that inholdings are not part of these units.  AFNBr. at 38; 16 U.S.C. §§ 
668dd note, 3103(c).
24 See the map supplied as St.Open.ER Tab 134:9.  The U.S., citing the 
litigation Declaration of federal employee Tom Jennings [U.S.SER 35-37], agrees 
that almost all of the Chignik water system banks are in non-federal ownership but 
represents, without further citation, that a very small portion of the Chignik banks
it characterizes as “selected but not conveyed” lands are in federal ownership –
lands the State contends should also be excluded (see section III.D. infra).  
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“public lands,” then Alaska Peninsula Refuge’s “purpose of providing ‘the 

opportunity for continued subsistence uses’ of fishing resources would be 

substantially defeated.”  U.S.Br. 63.  However, the Secretaries in the Final Rule 

relied only on administrative convenience in generically proclaiming FRWRs in 

waters bounded by inholdings.  64 Fed.Reg. at 1279 [KJ ER 233]; see also 

U.S.SER 8 (Final Issue Paper).  U.S. counsel cannot go beyond that rationale.  

State Farm, 463 U.S. at 50.  Moreover, this U.S. argument does not address 

appurtenancy and stops short of asserting that the “entirely defeated” FRWR 

element is met.  U.S.Br. at 63 (unit purpose would be “substantially defeated” 

without a FRWR).

D. FRWRs Do Not Exist in Selected-But-Not-Conveyed Lands, 
Excluded by Law from the Reservations.   

The “conflict” among ANILCA provisions alleged by the U.S. does not 

exist.  U.S.Br. 65.  The “law[s] applicable to such unit” with which ANILCA § 

906(o)(2)) requires the Secretaries to comply in administering selected-but-not-

conveyed lands include ANILCA §§ 102(3) and 804, which limit the federal 

subsistence priority to “public lands” and puts selected-but-not-conveyed lands 

outside that definition.  16 U.S.C. §§ 3102, 3114; 43 U.S.C. § 1635.  Thus § 

906(0)(2) directs compliance with §§ 102 and 804, rather than overriding them, so 

there is no “conflict,” and the “except as otherwise provided” clause in § 804

cannot be triggered.
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But even if there were a “conflict,” § 102’s specific exclusion of selected-

but-not-conveyed lands from the definition of “public lands” controls over general 

language in § 906 because the rules of statutory construction (see St.Open.Br. at 

53-58) prevail over agency interpretation in the Chevron analysis.  Eisinger v. Fed. 

Labor Relat. Authority, 218 F.3d 1097, 1105 (9th Cir. 2000).

The U.S. contends that the possibility that some selected-but-not-conveyed 

lands may never be conveyed to the State supports applying federal subsistence 

jurisdiction to such lands.  U.S.Br. 66.  However, ANILCA § 102(3)(A) expressly 

refers both to the category of selected-but-not-conveyed lands that might never be 

conveyed (“validly selected” lands) and the category whose later transfer to the 

State is certain under ANILCA § 906(c) (“tentatively approved” selections), and 

declares that both categories are not “public lands.”  Further, § 906(f) permits the 

State to validly select 25% more land than it is entitled to, and then choose which 

of those “over-selected” lands to de-select.  Thus Congress knew when it enacted § 

102(3)(A) that some “validly selected” lands might never be conveyed to the State, 

but still expressly excluded all such lands from the definition of “public lands” that 

it used in § 804 to set the limit on federal subsistence jurisdiction.  Because the 

State, rather than the U.S., controls which validly selected lands are ultimately 

conveyed to the State under § 906(f), it made sense for Congress to defer to the 
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State selection until such time as the State de-selects a particular parcel, at which 

point federal subsistence jurisdiction applies.    

CONCLUSION
    

The determinations of the District Court and Secretaries appealed by the 

State should be reversed and remanded.

Respectfully submitted this 30th day of September, 2010.
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