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STATEMENT OF THE CASE REGARDING THE STATUTE OF

LIMITATIONS ISSUE RAISED BY THE UNITED STATES

The Government's brief mistakenly says that the Court of Federal Claims

("CFC") did not rule on whether the Navajo Nation timely filed its taking claim

within the six-year statute of limitations of the Tucker Act. (Appellee brief page 3)

In fact, the CFC denied the United States' Motion for Summary Judgment

reasoning as follows:

Defendant's motion for summary judgment on statute

of limitations and ripeness grounds is DENIED.

Defendant has not demonstrated the absence of any

dispute as to any material issue of fact. Because many
of the same factual issues raised by the Takings claim

must be considered when evaluating the statute of

limitations and ripeness issues, it would seem appropriate

to try all of these issues together.

Order filed March 8, 1996 (Appendix A-64, 65).
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STATEMENT OF FACTS

Shortly after Commissioner Bennett imposed administrative regulations on

the western Navajo Reservation in 1966, he revised the regulations to ensure that

the Navajo's development requests would not be stifled by the Hopi Tribe. By

October 31, 1967, Commissioner Bennett modified the regulations so that public

works projects would be submitted directly to him, even without Hopi consent.

App. A-156 [US. Ex. 12]. In 1969, Commissioner Bennett modified the

geographic area by narrowing the boundaries to exclude portions of the northern

and southern areas from any administrative regulations. App. A-66 [Nav. Ex. 8].

In 1972, Assistant Secretary Loesch further limited the geographic area in which

the administrative regulations would apply by excluding Tuba City (Navajo) and

Moencopi (Hopi). App. A-166, A-171 [US. Exs. 14, 15]. The final

administrative modification occurred in 1976, when the Commissioner decided

that he would review either Hopi refusal to consent to development or Hopi

inaction, over which he could approve Navajo projects. App. A-189 [US. Ex. 17].

Interior's exercise of its administrative role over the 1934 Navajo

reservation resulted in the approval of the majority of Navajo development

projects. From 1976 through 1982, Interior approved twelve of thirteen Navajo

projects. App. A-71 [Nay. Ex. 15]. The Hopi also approved two projects. App.

A-81-83 [Nav. Exs. 17, 18].
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Even after Congress passed the 1980 Amendment, the Hopi continued to

approve Navajo development. App. A-72, 84 [Nay. Exs. 15 at ¶ 12, 19]. And

because the Hopi continued to approve Navajo development requests after the

1980 Amendment, there was simply no way to discover how the Unites States

would interpret its post-1980 Amendment role. It was unclear whether the United

States would continue to exercise its jurisdiction over the western Navajo

Reservation and review Hopi refusals (or inaction) pursuant to the administrative

regulations that had been implemented in 1976. Adding to the confusion as to the

United States' role, Interior did not revoke or amend the 1976 administrative

regulations.

This history of approval of Navajo projects changed on or about August 26,

1982, when the Hopi Tribe unilaterally imposed a moratorium on all further

development of any kind on the entire western Navajo Reservation (1,500,000

acres). App. A-72, 85-86 [Nav. Ex. 15 at ¶13, Nav. Ex. 20]. Despite the express

language of the 1980 Amendment, the Hopi Tribe maintained that the moratorium

applied to "[a]ny repairs or renovations undertaken by the Navajo Tribe in the

Statutory Freeze area..." App. A-75 [Nav. Ex. 15 at ¶ 12]. As the district court

found in 1992, the Hopi Tribe's letter made it clear that it would view even the

most minimal of repairs and improvements to existing homes as new development

and would not allow them in the entire 1980 Amendment area. Masayesva v. Zah,
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816 F. Supp. 1387 at 1416 n.44 (1992) (citing the trial testimony of Clayton

Honyumptewa). At the time the Hopi Tribe issued its moratorium, there were at

least 15 Navajo requests for residential construction pending. These requests

included requests to repair, replace or _/ddto the dilapidated or overcrowded homes

belonging to needy Navajo families. App. A-72 [Nav. Ex. 15 at ¶ 13]. The

housing construction and repair applications pending at the time the moratorium

was imposed were never approved. App. A-72 [Nav. Ex. 15 at ¶13]. After August

26, 1982, the Hopi Tribe never approved any applications for residential

construction, Masayesva v. Zah, 816 F. Supp. 1387, 1416 n.44 (D. Ariz. 1992)

("Masayesva II") (citing the trial testimony of Clayton HonYumptewa ), did not

approve any new homesite leases, and rejected 33 of 35 other Navajo requests for

consent-some were formally denied, others were placed in limbo because the Hopi

Tribe refused to respond. App. A-89 [Nav. Ex. 63]; App. A-356-375 [US. Exs.

24, 26].

Even as late as 1986, the Interior Department itself was unsure what its role

would be following the 1980 Amendment, and in 1986 requested an opinion from

the Solicitor. App. A-91 [Nav. Ex. 51 ]. But, there continued to be an internal

conflict within Interior as to whether it had continued administrative authority over

the western Navajo Reservation. App. A-92-94 [Nav. Exs. 35, 40].
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At a July 1986 meeting, Interior's Area Directors requested that the BIA's

Hopi and Western Navajo superintendents propose joint policy recommendations

with respect to various issues, including a list of construction or development

activities that did not require both Tribes' consent. The two superintendents

submitted their recommendations on July 9, 1986, which included clarifying day-

to-day activities that were not considered to be new development or improvement.

App. A-95-97 [Nav. Ex. 50]. The policy recommendations were not implemented.

App. A-98 [Nav. Ex. 39].

The BIA WNA superintendent subsequently submitted a request for a

solicitor's opinion regarding "new construction procedures if Hopi Tribal consent

is not attainable and clarify the definition of home improvements as it applies to

existing homesite leases and residences." App. A-91 [Nav. Ex. 51]. As of August

24, 1988, the Solicitor had failed to respond. App. A-98 [Nav. Ex. 39]. Despite

the meetings and communications, Interior would not intervene to ameliorate the

Hopi's blanket moratorium.

ARGUMENT

The Navajo Nation maintains that a Fifth Amendment taking of its lands

began on August 31, 1982, when the Navajo first learned that the Hopi had placed

a moratorium on all development within the 1.5 million acres of the western

Navajo Reservation, coupled with the realization that the United States would not
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review Hopi refusal or inaction-as it had done since 1976. In other words, it was

the application of the 1980 Amendment by both the Hopi and the United States

that constituted an actionable taking) Whether the Hopi would consent to Navajo

development and how Interior would react to Hopi abuse in granting consent were

unknown and did not first become known and stabilized until August 31, 1982.

The CFC correctly found triable issues of fact as to when the implementation of

the 1980 Amendment by the Hopi and United States had ripened into a Fifth

Amendment taking. App. A-64-65. These fact issues should be left for the CFC

to decide, and should not be decided for the first time on appeal.

I. THE 1980 AMENDMENT WAS NOT A CATEGORICAL TAKING.

The Government argues that the 1980 statutory amendment constitutes a

categorical taking of property, and therefore, the Navajo's complaint filed in

August 1988 violated the Tucker Act's statute of limitations. It should be noted,

however, that the United States made the exact opposite argument in its motion for

summary judgment. App. A-388,429-437; Dkt. 10. There, the Government

i The First Amended complaint ¶15 alleged an applied takings claim. (App. A-

376) "The freeze statute, as applied, has prohibited development and construction

of new homes, sheds, corrals, roads, businesses, water lines, sewers, electrical

power lines, schools, businesses, and other critical facilities needed by plaintiff and

its members. The application of the freeze statute has also restricted repairs and

renovations of, and additions to, existing homes, sheds, corrals, roads, water lines,

sewers, electrical power lines, schools, businesses, and other facilities owned by

plaintiff and its members in the frozen area."
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admitted that the 1980 Amendment "does not itself constitute a taking," and that

after Congress passed the 1980 Amendment there was "confusion as to the scope"

of the amendment which "made it difficult to determine" what development would

actually be allowed, and what the role of the United States would be in approving

such development. Id.

The 1980 Amendment could not have been a categorical taking of property

since it did not bar any development, either for a period of time or in any

geographic area. The 1980 Amendment codified the pre-statutory administrative

regulations that the consent of each tribe would be necessary before development

of the western Navajo reservation could occur. That the 1980 Amendment did not

constitute a per se taking is factually supported because after it was passed, the

Hopis continued to consent to Navajo developments. App. 72, 84; [Nav. Exs. 15 at

¶ 12, 19].

The Government now argues that the 1980 Amendment removed the

Secretary of Interior's authority to review Navajo development projects and

therefore, in and of itself, constituted a taking. But, the 1980 Amendment did not

explicitly do any such thing: it was silent as to Interior's role. Moreover, because

the Hopi continued to approve Navajo projects after passage of the 1980

Amendment, no one knew-or could have known-how Interior would interpret the

1980 Amendment.
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The earliest that the situation could be said to have stabilized and the

Navajo's claim to have ripened was August 31, 1982, when the Nation discovered

that the Hopi would abuse its consent authority and apply a blanket freeze on all

development. United States v. Dickinson, 331 U.S. 745, 67 S.Ct. 1382, 91

L.Ed. 1789 (1947) (claim does not accrue until the taking situation "becomes

stabilized."/d, at 749, 67 S.Ct. at 1385); Applegate v. United States, 25 F.3d 1579

(Fed. Cir. 1994) ("These landowners suffering an ongoing, gradual, physical

taking, need not risk premature litigation." Id. at 1584); Boling v. United States,

220 F.3d 1365 (Fed. Cir. 2000) ("during the time when it is uncertain whether the

gradual process will result in a permanent taking, the plaintiff need not sue..." Id.

at 1371). But, even then, it was not clear as to how the United States would react

to the Hopi development bar. The Navajo believed that the United States would

continue to exercise its administrative jurisdiction over the western Navajo

reservation and determine that certain Navajo projects could be developed where

the Hopi withheld their consent unreasonably. App. A-91, 95-97[Nav. Exs. 50,

51].

Regulatory takings do not involve applying a categorical per se taking rule

as do physical takings, but rather, must be decided by engaging in "essentially ad

hoc, factual inquiries." Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional

Planning Agency, 535 U.S. 302, 122 S. Ct. 1465, 152 L.Ed 2d 517 (2002)
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(quoting Penn Central Transpor. Co. v. New York City, 438 U.S. 104, 98 S. Ct. at

2646).

A regulatory taking occurs only when the governmental conduct goes "too

far." Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 112 S.Ct. 2886,

120 L.Ed.2d 798 (1992); Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 43 S.Ct.

158, 67 L.Ed. 322 (1922). A taking does not occur upon the initial creation of a

development moratorium. Tahoe-Sierra, 535 U.S. at 339.

Also, when a regulation permits development upon obtaining a permit, the

regulation does not itself constitute a taking. United States v. Riverside Bay View

Homes, Inc., 474 U.S. 121,106 S.Ct. 455, 88 L.Ed. 2d 419 (1985); Pennell v. City

of San Jose, 485 U.S. 1,108 S.Ct. 849, 99 L.Ed 2d 1 (1988). See also, Tabb Lakes,

Ltd. v. United States, 10 F.3d 796 (Fed. Cir. 1993); Boise Cascade Corp. v. United

States, 296 F.3d 1339 (Fed. Cir. 2002) (the imposition of such a requirement

[permit] without more, simply cannot give rise to a compensable taking. Id. at

1351).

A taking could not have occurred upon the mere passage of the 1980

Amendment since additional actions-both by Hopi and Interior-would have had to

occur to ascertain just how far future development would be curtailed.

Thus, the Hopi consent requirement did not itself constitute a taking of the

Navajo property. It is how both the Hopi consent was applied and the reaction by

-9-



the Secretary of Interior, which gives rise to the ripening of the taking claim at the

earliest of August 31, 1982. 2

II. A TEMPORARY REGULATORY TAKING DOES NOT ACCRUE

UNTIL THE REGULATION IS LIFTED.

The 1980 statute was temporary because it applied only while the land

The temporary taking expired when the litigation ended inremained in litigation.

2OO6.

In Creppel v. United States, 41 F.3d 627, 632 (Fed. Cir. 1994), the Court

held that the accrual of a temporary regulatory taking claim does not occur "until

the regulatory process that began it has ended," reasoning that there is a

constitutional distinction between temporary and permanent takings. 3 This was so,

2Fallini v. United States, 56 F.3d 1378 (Fed. Cir. 1995) cited by the

Government, supports the accrual of a takings claim well after the passage of the

statute. In Fallini, the statute was passed in 1971. The property owners sent a bill

to the Bureau of Land Management seeking compensation on August 3, 1983, but

did not file their complaint until 1992. The court, in dismissing the Fallinis' claim

on statute of limitations grounds, held that the takings claim accrued 12 years after

the passage of the statute, when the Fallinis sent a bill to the BLM.

3 The full sentence reads "property owners cannot sue for a temporary taking until

the regulatory process that began it has ended." Creppel, 41 F.3d at 632 (emphasis

added). A strict reading of that sentence would indicate that the Nation's takings

claim could not be brought until the litigation referred to in the statute had ended,

thus ending the development freeze. However, the Federal Circuit later held in

Bass Enterprises Production Co. v. United States, 133 F.3d 893 (Fed. Cir. 1998)

that a plaintiff need not wait until the regulation expires to sue for a temporary

taking. 133 F.3d at 896. The Bass court cited Creppel for the statute of limitations

proposition and made no indication that the cases were in conflict. Id. at 896 n.3.

Furthermore, whether a party could bring suit before the limitation period begins to
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the court explained, "because they would not know the extent of their damages

until the Govemment completes the 'temporary' taking." Id.

The Court's decision in Creppel has recently been cited with approval in

Petro-Hunt, L.L.C.v. United States, 90 Fed. C1.51 (2009). The Court in Petro-

Hunt distinguished the accrual of the statute of limitations in temporary physical

takings from regulatory takings. The court held that the accrual of the statute of

limitations is the same in a physical takings case, whether it is permanent or

temporary. The court reasoned that in both a temporary and a permanent physical

taking case, the taking occurs upon the moment the government physically enters

the property. That rational, however, according to the court in Petro-Hunt, does

not apply to temporary regulatory takings which arise only where "a regulation

goes too far" ... "requiring an analysis of the economic impact of the regulation"

and the "extent to which the regulation has interfered with distinct investment

backed expectations." Id. at 65-66 (quoting Pennsylvania Coal Co. v. Mahon, 260

U.S. 393,415, 43 S.Ct. 158 67 L.Ed. 322 (1922), and Penn Central Trans. Co. v.

CityofNew York, 438 U.S. 104, 98 S.Ct. 2646, 57 L.Ed. 2.d 631 (1978).

run was not a necessary part of Creppel's holding. Thus, Creppel's indication that

suit could not even be brought prior to the end of the regulation appears to be dicta.

Moreover, in Reed Island MLC, Inc. v. United States, 67 Fed. C1. 27 (2005), the

plaintiff's claim was filed in 1998, even though the court held that the claim did

not accrue, and, therefore, that the statute of limitations did not begin to run, until

2001.67 Fed. C1. at 35. The Reed Island court, citing Bass, declared that a plaintiff

may bring a temporary takings claim "before cessation of the regulation." Id.

-11-



It is in the context of these factors, with a heavy
emphasis on the degree of diminution of the value of the
property, that courts have found it appropriate to await
the end of a temporary taking before treating a claim as
accrued. The delay allows the property owner to assess
fully the economic impact of the regulation in questions.

Id. at 66.

Thus, whether the Navajo Nation's claim accrued in 2006 or on August 31,

1982, the result is the same: the Navajo Nation timely filed its complaint under the

Tucker Act.

The fact that it was the Hopi that imposed the moratorium does not absolve

the United States from liability, Yearsley v. W.A. Ross Const. Co., 309 U.S. 18, 60

S.Ct. 413, 84 L.Ed. 554 (1940). In Yearsley, a private company carrying out a

government contract built river dikes which destroyed privately owned land. The

Supreme Court found that "if what was done was within the Constitutional power

of Congress, there is no liability on the part of the contractor for executing its

will." The United States is the liable party. Id. at 20-21, 60 S.Ct. at 41. When

separate entities act for the United States the United States is liable for their taking

of property under the Fifth Amendment. Russian Volunteer Fleet v. United States,

282 U.S. 481,489, 51 S.Ct. 229, 79 L.Ed. 473 (1931); Loretto v. Teleprompter

Manhattan CATVCorp., 458 U.S. 419, 440-481,102 S.Ct. 3164, 73 L.Ed. 2d 868

(1982); Casa de Cambio Com. Div S. A., de C. V. v. United States, 291 F.3d 1356,

1363 (Fed. Cir. 2002).
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The Government's common law agency argument, i.e. that the Hopi were

not the agents of the United States, has previously been rejected by the Federal

Circuit in Hendler v. United States, 952 F.2d 1364 (Fed. Cir. 1991). The Federal

Circuit noted that although common law agency may be one of the tests for

determining the government's responsibility, "it is not the only basis for

establishing the government's liability" fora third party action. Id. at 1378. "It is a

basic principle of eminent domain law that government officials-executive branch

officials-derive their power to take private property for a public purpose by a grant

of authority from the legislature." Id. at 1378. Once legislative authority is granted

to a third party by the United States, the United States is liable for those third party

actions.

Here, where Congress imbued the Hopi with consent authority over the

entire western Navajo Reservation, the Hopis exercise of that consent authority

was clearly done under the authority granted to it by Congress. As such, the

United States is liable for the Hopi actions. See also Turney v. United States, 115

F.Supp. 457 (Ct. C1. 1953); Langenegger v. United States, 756 F.2d 1565, 1570

(Fed. Cir.), cert denied 474 U.S. 824, 106 S. Ct. 78, 88 L.Ed.2d 64 (1985) ("The

United States may be held responsible for a taking even when its action is not the

final direct cause of the property loss or damage.")
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United Nuclear Corp. v. United States, 12 C1.Ct. 45 (1987) is nearly directly

on point regarding its analysis of the statute of limitations defense under nearly

identical facts. United Nuclear sued the United States for taking its property caused

by the failure of the Navajo to approve a mining plan, where the United States had

given the Navajo Nation the veto power over any proposed mining plan. The

lawsuit was filed on May 4, 1984. The United States, filed a motion to dismiss, in

which it argued that the plaintiff's claim accrued in April 1978, when the plaintiff

was informed by the Interior Department that the Navajo had complete veto power

over the mining plan. The court denied the motion to dismiss reasoning that the

claim did not accrue when the Navajo was first given the veto power because "the

Navajo Tribe could have subsequently given its approval of the mining plan." /d.

at 49-50.

The court found that the delegation by the United States of the veto power to

the Navajo was sufficiently direct and constituted substantial involvement to hold

the United States liable on a takings claim, even though it was the Navajo and not

the United States who had refused to approve the permit. Id. at 51.

Here, where Congress specifically delegated the approval process to the

Hopi, the deprivation of the Navajo property interests was directly and

substantially impacted by Congress itself. The United States is liable because the
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Hopi Tribe misused the very power granted to it by Congress, which resulted in the

taking of the Navajo Nation's property rights.

III. NAVAJO PROPERTY RIGHTS ARE SUBJECT TO TIlE
PARAMOUNT AUTHORITY OF TIlE UNITED STATES TO MANAGE
LAND.

Contrary to the Government's assertion, the Navajo Nation does not now

claim-nor has it ever claimed-that its property rights include the unilateral right to

develop the western Navajo reservation. Rather, the Navajo enjoys Indian Title to

the western Navajo reservation, which is inherently subject to the paramount

authority of the United States to manage the lands. But Congress' power over

Indian property does not enable Congress to "give tribal land to others, or to

appropriate them to its own purposes without rendering, or assuming an obligation

to pay just compensation." United States v. Sioux Nation, 448 U.S. 371,100 S.Ct.

2716, 65 L.Ed. 2d 844 (1950) (quoting United States v. Creek Nation, 295 U.S.

103, 55 S.Ct. 681, 79 L.Ed. 1331 (1935)). Justice Cardozo recognized that

"[s]poliation is not management." Shoshone Tribe v. United States, 299 U.S. 476,

57 S.Ct. 244, 81 L.Ed. 360 (1937).

There can be no question that the Navajo Nation possesses a property

interest protected by the Fifth Amendment in the Navajo Reservation described in

the 1934 Act, except those pockets occupied by the Hopis. All of the subsequent

litigation and congressional acts involved resolving what "pockets" of the 1934

-15-



Navajo Reservation the Hopi actually occupied. And, since the Navajo's taking

claim only involves the 1934 western Navajo reservation outside of the area

granted to the Hopi by the District Court (approximately 22,000 acres) the CFC

clearly erred in dismissing this caseon property interest grounds.

The CFC was fairly concerned with the difficulty in resolving the land

dispute between the two tribes. But, the CFC does not cite any law that somehow

transmutes difficult boundary issues into a lack of property interest.

The issue as to whether the actions taken by the Hopi and the Government

together amount to a taking of land or a proper exercise of the Government's

power to manage Indian lands is, under Indian law (similar to a regulatory takings

inquiry under Penn Central), a factual based inquiry not appropriate for summary

judgment.

The question whether a particular measure was

appropriate for protecting and advancing the tribe's

interests, and therefore not subject to the constitutional

command of the Just Compensation Clause, is factual in
nature. The answer must be based on a consideration of

all the evidence presented.

United States v. Sioux Nation, 448 U.S. at 415, 100 S.Ct. at 2741. This requisite

factual inquiry was not engaged in by the CFC.

The Navajo concedes that prior to August 26, 1982, none of the bundle of

sticks inherent in Indian Title were taken by either Commissioner Bennett's

decision to allow Hopi consent over Navajo development where Interior continued
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to oversee that Hopi consent was not abused, or the 1980 Amendment which

codified Commissioner's Bennett's administrative order and which did not on its

face either restrict Navajo development or remove Interior's managerial authority.

But, Navajo property rights were taken in August 1982 when the Hopi abused its

congressionally delegated consent authority by promulgating a development

moratorium over the entire western Navajo reservation, most of which was

exclusively used and occupied by Navajos, and when Interior abdicated its

managerial role over the land. 4 These actions to prohibit Navajo development,

which began in August 1982 and continued through 2006, left the western Navajo

reservation damaged and impoverished.

CONCLUSION

The Navajo Nation enjoyed Indian title to the 1934 Reservation land, except

for those pockets occupied by other Indians. The CFC erred in determining as a

matter of law that the Navajo did not have a property interest that was taken in

August 1982 when the Hopi imposed a development moratorium on lands that

were outside the pocket of Hopi use and occupancy, coupled with the abdication

by the Government of its managerial role over the lands.

4The Hopi claimed that they used certain discreet religious sites that were located
within an area of approximately 700,000 acres of land. The 2006 judgment, which
incorporated the party's settlement, confirmed that the 700,000 acres was to remain
a part of the Navajo Reservation, with the Hopi having a right of accessto the
religious sites over Navajo land.
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The Navajo is entitled to prove that its property rights were taken from it

under the temporary taking analysis of Penn Central. The parties specifically

agreed that Penn Central issues were not to be considered or addressed by the

CFC:

The Navajo Nation respectfully requests that this Court reverse the CFC's

decision and remand back to the CFC.

June3,2010. Respectfully Submitted,

Dale S. Zeitlin

Zeitlin & Zeitlin, P

5050 North 40 th Street, Suite 330

Phoenix, Arizona 85018

(602) 648-5222

Attorney for Navajo Nation

5 To the extent that the Government's brief invites the Court to comment on Penn

Central, i.e. the geographic extent of the taking, these arguments are not

appropriate for appeal because they were specifically carved out by agreement

between the parties in the case below and cannot now be considered for the first

time on appeal.
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