
 1 

 

 

 
Perspectives on Tribal Land Acquisitions in 2010: 

 

A Call to Action 

 

June 3, 2010 

 

 

Complete Symposium Proceedings & Primary Source Documents 

 

 

 

 
 

 

© Copyright 2010 Seattle University School of Law 



1 
 

TABLE OF CONTENTS 

 

Foreword 

 Douglas Nash, Director, Center for Indian Law and Policy  

 Eric D. Eberhard, Distinguished Indian Law Practitioner in Residence 

 Seattle University School of Law 

Carcieri v. Salazar and the Meaning of “Under Federal Jurisdiction” 

 Robert T. Anderson, Associate Professor and Director, Native American Law 

 Center, University of Washington School of Law; Oneida Nation Visiting 

 Professor of Law, Harvard Law School (2009-2015) 

Towards a Trust We Can Trust: Taking the Duty to Transfer Land Into Trust for Indian 

Tribes Seriously   

  Alex Tallchief Skibine, S.J. Quinney Professor of Law, University of Utah 

Agenda 

Transcript, June 3, 2010 Perspectives on Tribal Land Acquisition in 2010: A Call to 

Action 

Land Acquisition for America Indians in the Modern Era,  

 LynDee Wells, Partner, Dorsey & Whitney LLP 

 Fee-to-Trust Process: Nuts and Bolts  

 Greg Argel, Realty Officer, Northwest Regional Office, Bureau of Indian Affairs 

 Tom Caster, Bureau of Land Management Indian Lands Surveyor 

NEPA Compliance: Tribal Fee-to-Trust   

 David Zweig, President, Analytical Environmental Services   

Land is Everything and Gaming is Not a Dirty Word – So Why Is It So Hard to Game On 

Newly Acquired Land? 



2 
 

 Steven Light, Associate Professor, Institute for the Study of Tribal Gaming Law 

 and Policy, University of North Dakota 

Statement of St. Regis Mohawk Tribe 

  Chief Mark Garrow, St. Regis Mohawk Tribe 

Statement of Warm Springs Tribe 

  Chairman Buck Smith, Warm Springs Tribe 

Native American Gaming Insights 

 Fitch Ratings, November 11, 2009 

Finding Money, Running Out of Money 

 Jeffrey Carey, Managing Director, Native American Banking, Bank of 

 America/Merrill Lynch 

 

 

APPENDICES 

A. Ten Years of Tribal Government Under the IRA, Theodore Haas, Chief Counsel, 

United States Indian Service (1947). 

B. 43 Fed. Reg. 32311, Wednesday, July 26, 1978 – Proposed Rule for Land 

Acquisitions 25 CFR Part 120a. 

C. 45 Fed. Reg. 62034, Thursday, September 18, 1980 – Final Rule for Land 

Acquisitions 25 CFR Part 120a. 

D. 47 Fed. Reg. 13326, Tuesday, March 30 1982 Redesignating Part 120a as Part 

151. 

E. 56 Fed. Reg. 32278, Monday, July 15, 1991 – Proposed Rule to Amend 25 CFR 

Part 151. 



3 
 

F. 60 Fed. Reg. 32874, Friday, June 23, 1995 – Final Rule Amending 25 CFR Part 

151. 

G. 61 Fed. Reg. 18082, Wednesday, April 24, 1996 – Final Rule Amending 25 CFR 

Part 151. 

H. 64 Fed. Reg. 17574, Monday, April 12, 1999 – Proposed Rule Amending 25 CFR 

Part 151. 

I. 66 Fed. Reg. 3452, Tuesday, January 16, 2001 –Final Rule Amending 25 CFR 

Part 151. 

J. 66 Fed. Reg. 56608, Friday, November 9, 2001 – Withdrawal of Final Rule 

K. 25 C.F.R. Part 151 – Land Acquisitions. 

L. Indian Gaming Paper, Michael Rossetti, Counselor to the Secretary, et al., 

February 20, 2004. 

M. March 2005 Checklist for Gaming Acquisitions, Gaming-Related Acquisitions and 

Two-Part Determinations Under Section 20 of the Indian Gaming Regulatory Act, 

March 7, 2005. 

N. Letter from Deputy Assistant Secretary James Cason to Governor Theodore R. 

Kulongoski Disapproving the Compact with the Warm Springs Tribe, May 20, 

2005. 

O. Guidance on taking off-reservation land into trust for gaming purposes, Assistant 

Secretary Carl Artman, January 3, 2008. 

P. 73 Fed. Reg. 29354, Tuesday, May 20, 2008; 25 C.F.R. Part 292 – Gaming on 

Trust Lands Acquired After October 17, 1988 

Q. Memorandum of Agreement Between the National Indian Gaming Commission 

and the Department of the Interior, January 14, 2009. 



4 
 

R. Memorandum  from the Solicitor to the Secretary of the Interior Regarding the 

Applicability of 25 U.S.C. § 2719 to Restricted Fee Lands, January 18, 2009. 

S. Memorandum  from the Director of the Bureau of Indian Affairs Regarding Off-

Reservation Fee-to-Trust Acquisitions for Non-Gaming Purposes, August 25, 

2009. 

T. Letter from the Director of the Office of Indian Gaming, Paula L. Hart,  to The 

Honorable Bert Johnson Regarding Indian Gaming Policies, June 16, 2010. 

U. Memorandum  from the Secretary to the Assistant Secretary-Indian Affairs 

Regarding Processing Land-into-Trust Applications for Applications Not Related 

to Gaming, June 18, 2010. 

V. Memorandum  from the Secretary to the Assistant Secretary-Indian Affairs 

Regarding Decisions on Indian Gaming Applications, June 18, 2010. 

W. Processing Discretionary Fee-to-Trust Applications, 52 IAM 12, June 24, 2010. 

X. The Obama Administration’s “Path Forward on Indian Gaming Policy” and What 

It Signals for “Off-Reservation” Gaming, Rand & Light, Gaming Law Review and 

Economics, Vol. 14, Number 6, July 2010 (Reprinted with Permission). 

Y. S. 1703 (Introduced on September 24, 2009 by Senator Dorgan and others); 

H.R. 3697 (Introduced on October 1, 2009 by Representative Cole) and H.R. 

3742 (Introduced by Representative Kildee). 

Z. S. Rept. 111-247, 11th Cong.,2d Sess., Amending the Act of June 18, 1934 to 

Reaffirm the Authority of the Secretary of the Interior to Take Land Into Trust for 

Indian Tribes; S. 1703 as Reported in the Senate. 

AA. Gila River Indian Community v. United States of America et. al., 

September 16, 2010. 

BB. City of Glendale v. United States of America et. al., September 21, 2010. 



5 
 

CC. Representative Cole’s Amendment to the Bill Making  Appropriations for 

Interior, Environment and Related Agencies for Fiscal Year 2011, July 20, 2010, 

offered and adopted  in the Subcommittee on July 22, 2010. 

DD. 75 Fed. Reg. 47616-47623, Friday, August 6, 2010,Notices of Availability 

of EIS’s for Warm Springs, Enterprise Rancheria, North Fork Rancheria and 

Cloverdale Rancheria; 75 Fed. Reg. 49513,  Friday, August 13, 2010, Notice of 

Availability of the EIS for the Ione Band of Miwok Indians; 75 Fed. Reg. 52550, 

Thursday, August 26, 2010, Notice of Final Agency Determination to Acquire Off-

Reservation Land for the Tohono O’odham Nation. 

EE. Echo Hawk Announces Tribal Consultation on Indian Gaming Land Into 

Trust Determinations, August 31, 2010. 

FF. Approved Gaming Acquisitions Since Enactment of IGRA on October 17, 

1988, Prepared by the Bureau of Indian Affairs (June 29, 2010). 



1 
 

 

PERSPECTIVES ON TRIBAL LAND ACQUISITION IN 2010: 

A CALL TO ACTION 

 
Douglas Nash, Director 

Center for Indian Law and Policy 
And 

Eric D. Eberhard 
Distinguished Indian Law Practitioner in Residence 

 
October 11, 2010 

 

FOREWORD 

Great nations, like great men, should keep their word.1 

 

 On June 3, 2010 the Center for Indian Law and Policy hosted a symposium for 

tribal leaders, lawyers, law school professors, federal officials, bankers, environmental 

experts and others to review the status of efforts by Indian tribes to place land in trust 

for various purposes.  The discussion at the symposium was transcribed by certified 

court reporters from the Seattle firm of Van Pelt, Corbett, Bellows.  This report contains 

the Agenda for the symposium, the transcript, copies of the materials used by those 

who made formal presentations and papers prepared by Professors Anderson and 

Skibine for inclusion in this report.  The Appendices include various documents related 

to the fee-to-trust process, including a paper prepared by Professors Rand and Light, all 

                                            
1
  Federal Power Commission v. Tuscarora Indian Nation, 362 U.S. 99,142 (1960) (Justice Black,  

Dissenting Opinion). 
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of which will be of interest to attorneys, tribal leaders, federal officials, students and 

Indian law scholars.  Everything in the report is searchable and each document is linked 

to the Table of Contents to facilitate the use of the report. 

 We are grateful to all of those who attended and participated in the symposium. 

We thank everyone who made presentations and served on panels or as moderators. 

We particularly want to thank the tribal leaders who took the time to share their 

experiences and history.  We also want to offer special thanks to Michael Black, 

Director of the Bureau of Indian Affairs, Darryl LaCounte, Special Assistant to the 

Director, Greg Argel, Realty Officer for the Northwest Regional Office of the BIA, Tom 

Caster, BLM Indian Lands Surveyor and Mary Anne Kenworthy, Staff Attorney in the 

Pacific Region Office of the Solicitor.  All of these federal officials were in attendance for 

the entire symposium, offered valuable insights and information in their areas of 

expertise and were very attentive listeners. 

 

 Overview of Indian Trust Land 

  There are about 1.9 billion acres of land in the contiguous 48 states.  The United 

States holds title to about 361 million acres for public uses. Federally recognized tribes 

have about 46 million acres held in trust and individual Indians have another 10 million 

held in trust.  Between 1776 and 1871, the Tribes made vast land cessions to the 

United States in exchange for treaty guarantees of protection of reserved lands and 

other rights.  The United States repeatedly broke the promises to protect Indian land.2  

At the start of the statutory Allotment Era in 1887 tribes had about 138 million acres 

                                            
2
  Transcript, Perspectives on Tribal Land Acquisition 2010: A Call to Action at 121-126, 204-222 

(June 3, 2010, Seattle University School of Law);  P. VanDevelder, Savages & Scoundrels, The Untold 
Story of America‟s Road to Empire Through Indian Territory, passim. (2009); C. Wilkinson, Indians, Time 
and the Law 19-23 (1987); W. Washburn, Red Man‟s Land White Man‟s Law, passim. (1971); A. Debo, 
And Still the Waters Run, The Betrayal of the Five Civilized Tribes, passim. (1940) and  United States v. 
Sioux Nation of Indians, 448 U.S. 371 (1980) 
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reserved in trust. During the Allotment Era 36 million acres were allotted and 60 million 

acres of trust land were opened to homesteading by being declared surplus.  Of the 36 

million acres that were allotted, about 26 million acres passed out of trust status by 

various means.  By 1934 only about 52 million acres of tribal and individual Indian lands 

were still in trust – less than 3% of the land area of the United States. In the ensuing 

decades the tribes would lose even more land as a result of federal policies. 

 

The Indian Reorganization Act 

 The enactment of the Indian Reorganization Act of 19343 (IRA) ended the 

Allotment Era, but it did not stop the loss of Indian land.  The Termination Era of the 

1950‟s and 1960‟s resulted in further erosion of the tribal land base and a net loss of the 

acres held in trust.  Between 1954 and the end of the Termination Era Congress 

terminated 110 tribes.  All of the lands held in trust for those tribes passed out of trust 

status.4   

   Although the IRA authorized the Secretary of the Interior to acquire land in trust 

for both existing and newly recognized tribes and Congress has acted to restore trust 

land and federal recognition for several of the terminated tribes, the tribal land base has 

not experienced significant expansion in the last 76 years.5  The IRA also authorized 

appropriations to assist tribes with the purchase of lands.  Some funds were 

appropriated after enactment of the IRA, but no funds have been appropriated under the 

authorization in the IRA since 1943.6  In the absence of federal funding, the tribes have 

                                            
3
  25 U.S.C. §§461 et seq  

4  Cohen‟s Handbook of Federal Indian Law §1.06 (2005); C. Wilkinson & E. Biggs, The Evolution of 

The Termination Policy, 5 AM. Ind. L. Rev. 139 (1977) An indeterminate number of tribes were effectively 
terminated through the failure of the Department of the Interior to include them on one or more lists. See 
R. Anderson, Carcieri v. Salazar and the Meaning of “Under Federal Jurisdiction”, at 2 (2010). 
5
  See A. Skibine, Towards A Trust We Can Trust: Taking the Duty to Transfer Land Into Trust for 

Indian Tribes Seriously at 12 (2010), infra. 
6
  Transcript at 47-48. 
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lacked the means to achieve any meaningful restoration of their lands.  Today, federally 

recognized tribes purchase land with their own funds or borrowed money and apply to 

the Secretary of Interior to have it acquired in trust.7  There are an estimated 1,500 to 

1,900 fee-to-trust applications pending in the Department of the Interior.8  While we do 

not know the total acreage involved in those applications, it is safe to say that if all of the 

applications were approved tomorrow, the effect on the total acreage held in trust for 

tribes would be negligible compared to the total acreage the tribes lost through the 

allotment process and termination. 

 The process of placing land into trust has never been easy or inexpensive for 

tribes.  With the enactment of NEPA in 1969, it became necessary for the Secretary to 

require an EA or EIS for many fee-to-trust decisions.9  The BIA requires the tribes to 

bear all costs associated with compliance with NEPA, in spite of the fact that NEPA 

imposes that burden on the BIA.10 Those costs can require tribes to expend millions of 

dollars.11  Litigation challenging determinations under NEPA has often been used by 

opponents of tribes to generate lengthy delays and add enormous costs to the 

process.12   The formal promulgation of regulations to govern the processing of fee-to-

trust applications in 1980 – forty-six years after the enactment of the IRA – added more 

complexity and expense to the fee-to-trust process.13 As is discussed more fully below, 

the 1995 amendments to the regulations required the Secretary to consider the 

proximity of lands that are the subject of a fee-to-trust application to the reservation and 

to give weight to the concerns or objections of state and local governments, along with 

                                            
7
  Id.  at 48-49, 183-84.  

8
  Id. at 113; Appendix U at 1. 

9
  Id. at 52-54; 25 C.F.R. §151.10(h). 

10
  Id. at 224-25.    

11
  Id. at 184. 

12
  Id. at 85, 88-92, 177, 184. 

13
  Id. at 49-51, 63. 
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other Indian tribes.14  Other amendments to the regulations promulgated in 1996 

created a new source of delay and expense by permitting third parties to file appeals 

from decisions by the Department to take land into trust.15 These appeals are filed in the 

Interior Board of Indian Appeals and the federal courts and can take years to resolve. 

 

The Indian Gaming Regulatory Act 

 The enactment of the Indian Gaming Regulatory Act (IGRA)16 in 1988 was 

certainly not intended to make it more time consuming and costly for tribes to 

successfully place land into trust status, but it has clearly had that effect.17  This has 

been true even though IGRA limited Indian gaming to lands that were held in trust on 

October 17, 1988 with some narrow exceptions that made it very difficult for any tribe to 

successfully place land into trust for gaming purposes after 1988.18  In 2008 – twenty 

years after the enactment of IGRA – the Department promulgated formal regulations 

governing fee-to-trust acquisitions under Section 20 of IGRA.19  However, both prior to 

2008 and subsequent to the promulgation of the regulations, the Department issued a 

bewildering array of memoranda and guidance that purports to govern the fee-to-trust 

process for lands acquired in trust for any purpose, including gaming.20 It is not 

uncommon today for a tribe to spend decades and millions of dollars in an effort to put 

land into trust for gaming.21 Placing land into trust for non-gaming purposes is all too 

                                            
14

  60 Fed Reg 32879 (June 23, 1995) (Appendix F) 
15

  61 Fed Reg 18082 (Apr. 24, 1996) (Appendix G).  This change was made in response to the 
decision in South Dakota v. United States, 69 F. 3d 878 (8

th
 Cir. 1995), vacated at 117 S. Ct. 286 (1996), 

wherein the Court of Appeals for the 8
th
 Circuit determined that the regulations failed to provide due 

process because the regulations did not afford parties adversely affected by a decision to take land into 
trust any right of review of that decision due to the operation of the Quiet Title Act, 28 U.S.C. §2409a. 
16

  25 U.S.C. §§2701 et seq. 
17

  Transcript at 182 and following, 204 and following, 217 and following. 
18

  25 U.S.C. §§2703(4) and 2719. 
19

  25 C.F.R. Part 292; Appendix P. 
20

  See, for example, Appendices M, N, O, Q, R, S, T. 
21

  Transcript at 159 et seq,182 et seq, 204 et seq. 
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often as costly and time consuming. The costs and delays affect all tribes, but tend to hit 

small tribes and newly recognized tribes the hardest.22 

 

The Supreme Court’s “Backward Looking Perspective” 

 In February, 2009 the U.S. Supreme Court issued its opinion in Carcieri v. 

Salazar.23 The Court held that the Secretary lacked the authority under the IRA to take 

land into trust for the Narragansett Tribe because the tribe was not under federal 

jurisdiction at the time of the enactment of the IRA.  The Court‟s decision had the effect 

of freezing the consideration of almost all fee-to-trust applications during 2009 and, as 

of early October 2010, throughout 2010 as well while the Department of Interior 

considered the impact of the decision on the Secretary‟s authority to take land into trust 

under the IRA.24  Although the lands involved in the Carcieri case were intended to be 

used for housing, the Court‟s concern about gaming, its solicitude for non-Indian 

interests and its failure to apply long standing canons of statutory construction when 

interpreting a statute enacted for the benefit of Indians can be seen in the following 

exchange between the Justices and the attorney for the Department during oral 

argument before the Court on November 3, 2008:   

 CHIEF JUSTICE ROBERTS: This is - - we are talking about an extraordinary 

assertion of power. The Secretary gets to take land and give it a whole different 

jurisdictional status apart from State law and all - - wouldn‟t you normally regard 

these types of definitions in a restrictive way to limit that power instead of saying 

whenever he wants to recognize it, then he gets the authority to say this is no 

longer under Rhode Island jurisdiction; it is now under my jurisdiction? 

                                            
22

  Id.  
23

  129 S.Ct. 1058 (2009). 
24

  Transcript at 235-36. 
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 MS. MAYNARD:  Well, there is - - there is a competing presumption there that I 

think is - - Chief Justice Roberts, which is that Indian statutes are interpreted to 

the benefit of the Indian.  And this was supposed to be a new deal for the Indians 

- - 

 CHIEF JUSTICE ROBERTS:  Well, how do we know which one of them benefits 

the Indian?  I mean, have the Indians benefitted from Federal jurisdiction in the 

last 50 years? 

 MS. MAYNARD:  Well, the Indians are the ones who made the request to have 

the land taken into trust.  And I assume they know - - that they believe it‟s in their 

interest to have the land taken into trust. 

 CHIEF JUSTICE ROBERTS:  What are the plans the Indians have of doing with 

the land once it‟s determined to be Indian land subject to the trust of the Federal 

government? 

 MS. MAYNARD:  The administrative record reveals that HUD loaned the - - or 

granted the tribe money to build housing. 

 CHIEF JUSTICE ROBERTS:   Yes, of course, the use of that land would not be 

limited to housing, right?  They could engage in other activities that Indian tribes 

can engage in, correct? 

 MS. MAYNARD:  According to the administrative record, there are some HUD 

restrictions on the land.  If what you are concerned with is the specter of gaming, 

our interpretation of the Indian Gaming Regulatory Act is the tribe could not 

unilaterally decide to game on this property were it taken into trust. 

  But as to your point, the - - with respect to the clarity of these definitions, 

the term “Indian tribe,” “organized band,” “Pueblo,” they have been interpreted by 

this Court in 1934 several times. In - -  
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 JUSTICE KENNEDY:   The Chief Justice‟s question, and I was going to put the 

same question to Mr. Olson [the attorney for Governor Carcieri] is whether or not 

there is - - is some canon of construction, some principle of Federalism which 

makes us be very cautious before we take land out of the jurisdiction of the State.  

It sounds to me plausible.  Is there any authority for the proposition I just stated?  

Have we said that in cases or - -  

 MS. MAYNARD:  Well, you‟ve said - - 

 JUSTICE KENNEDY:  Or have we said the opposite, that there is no - - 

 MS. MAYNARD:  Here I think it‟s very clear that the purpose of section 5 was to 

allow the Secretary to take land into trust for Indians.  And then - - 

 JUSTICE KENNEDY:  But is there any overriding principles about which we must 

be most cautious before we interpret the statute as depriving the State of the 

ownership and jurisdiction of this land?  Is there anything in the cases either way 

on that point? 

 MS. MAYNARD:  I don‟t know - - I don‟t know standing here and, Petitioners 

haven‟t cited anything for that principle in their brief, although they suggest - - of 

that.  There is a competing principle that Indian sovereignty is not to be lightly set 

aside. 

  One important point I think is that the purpose of this statute - - that the 

Secretary‟s interpretation makes more sense.  The - - the purpose of this statute 

was a forward looking one.  It was to revitalize and reorganization rights. 

 CHIEF JUSTICE ROBERTS:  Of course your friend on the other side says the 

exact opposite.  It was backward looking.  They had had the allotment policy, 

which they decided was not a  good idea, and yet, that had resulted in Indian 
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land being turned over to in fee simple and this is a way to compensate for the 

discredited allotment policy. 

  So if you weren‟t recognized in 1934, you were not penalized by the 

allotment policy, so you didn‟t need the benefit.  I think that backward looking 

perspective seems to make perfect sense.25 

 

 With their eyes firmly fixed on the “backward looking perspective”, the majority in 

Carcieri found that the Narragansett Tribe was not entitled to the benefits of the IRA 

since it was not federally recognized until 1983 and had not challenged the assertion of 

the State of Rhode Island that it was not under federal jurisdiction in 1934.  As 

Professor Anderson noted in his remarks at the June 3, 2010 symposium, the Court‟s 

holding in the Carcieri case can and should be read as a very narrow interpretation of 

the rules the Court uses to govern the appeals that are filed with it.26  The Narragansett 

Tribe‟s failure to file a timely objection to the State‟s assertion that the Tribe was not 

“under federal jurisdiction” in 1934 allowed the Court to accept the State‟s position and 

to treat the Tribe‟s failure to object as a waiver of that fact.27   

 Unfortunately, the Department has not taken formal action to either amend the 

regulations governing fee-to-trust acquisitions or to provide guidance to its personnel 

and federally recognized tribes on how fee-to-trust applications will be processed in light 

of the Carcieri decision.  Ms. Mary Anne Kenworthy, Staff Attorney in the Pacific 

Regional Office of the Office of the Solicitor for the Department of the Interior informed 

the participants in the June 3rd symposium that the Department views the 1947 Haas 

List as dispositive of the issues raised by Carcieri for those tribes that are included on 

                                            
25

  Transcript of Oral Argument, Carcieri v. Kempthorne, No. 07-526, Nov. 3, 2008, at 36-39; 
available at: http://www.supremecourt.gov/oral_arguments/argument_transcripts/07-526.pdf 
26

  Transcript at 22-23. 
27

  129 S.Ct. at 1068 (2009); R. Anderson at fn. 2. 

http://www.supremecourt.gov/oral_arguments/argument_transcripts/07-526.pdf
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the list,28 but the Department has not taken any formal action to notify Tribes of this 

position and it is not clear how widely shared this view is within the Department. We are 

including the Haas List in Appendix A of this report so that interested tribes can more 

readily determine if they are on it.   

 Ultimately, Congress is the institution that can most efficiently and effectively 

correct the damage done by the Supreme Court in the Carcieri decision.  Three bills 

have been introduced in the Congress: S. 1703, H.R. 3697 and H.R. 3742.29 During 

2009 hearings were held in the Senate Committee on Indian Affairs and an amended 

version of S. 1703 was ordered to be favorably reported out of the Committee on 

December 17, 2009.30 The House Committee on Natural Resources held hearings on 

H.R. 3697 and H.R. 3742 on November 4, 2009.  No further action has been taken in 

the Committee on Natural Resources. The bills would amend the IRA to provide the 

Secretary with authority to take land into trust for any federally recognized tribe by 

revising 25 U.S.C. § 479 to strike the words “any recognized Indian tribe now under 

Federal jurisdiction” and insert “any federally recognized Indian tribe” in their place.   

 On July 22, 2010, the House Appropriations Subcommittee on Interior, 

Environment and Related Agencies adopted an amendment offered by Representative 

Cole as part of its markup of the appropriations bill for the 2011 fiscal year.31   The 

amendment contains the bill language from H.R. 3697 and H.R. 3742. At the present 

                                            
28

  Id. at 237; Appendix A. Theodore Haas was the Chief Counsel of the United States Indian 
Service.  The 1947 List was compiled as a report on the implementation of the IRA.  It includes lists of 
every tribe that voted on an IRA constitution; every tribe that was organized under a constitution that was 
approved by the Secretary under the IRA, the Oklahoma Welfare Act or the Alaska Reorganization Act; 
all of the tribes that accepted the IRA but were organized under constitutions adopted prior to the 
enactment of the IRA; and, all of the tribes that did not accept the IRA but which are organized under 
constitutions.   
29

  S. 1703 (Introduced on September 24, 2009 by Senator Dorgan and others); H.R. 3697 
(Introduced on October 1, 2009 by Representative Cole) and H.R. 3742 (Introduced by Representative 
Kildee).  Appendix Y. 
30

  S. Rept. 111-247, 111
th
 Cong., 1

st
 Sess. (August 5

, 
2010); Appendix Z. 

31
  Appendix CC. 
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time the Senate Appropriations Committee has not acted on the Interior, Environment 

and Related Agencies appropriations for the 2011 fiscal year, but consideration is being 

given to the inclusion of the language from S. 1703 in the bill.  Senator Feinstein, who 

chairs the Appropriations Subcommittee on Interior, Environment and Related Agencies 

has reportedly signaled her intention to accept the amendment to the IRA to resolve the 

issues raised by Carcieri, but she apparently intends to try to use the appropriations bill 

to amend Section 20 of IGRA to restrict the application of the exceptions that apply to 

lands acquired in trust after the enactment of IGRA on October 17, 1988.32 

  Absent final action by the Congress or formal direction from the Department, 

tribes are left with no certainty about how to proceed with fee-to-trust applications in the 

wake of the Carcieri decision, nearly two years after it was announced. As Professor 

Skibine noted in the June 3rd symposium and set forth in detail in Towards A Trust We 

can Trust: Taking the Duty to Transfer Land Into Trust for Indian Tribes Seriously the 

IRA was enacted in furtherance of the federal trust responsibility. And, as Professor 

Anderson shows in Carcieri v. Salazar and the Meaning of “Under Federal Jurisdiction” 

the Court‟s flawed reasoning should not stop the Department from moving forward with 

fee-to-trust transfers.  Justice Breyer provided the roadmap for the Department to follow 

in his concurring opinion in Carcieri. As Professor Anderson explains, the fact that a 

tribe is federally recognized is sufficient evidence that a tribe meets the requirements of 

the IRA and that the Secretary is authorized to take land into trust for the tribe if the 

Department properly interprets and carries out its trust responsibility.33  

 The failure of the Department to provide direction and take action to address the 

issues raised by Carcieri, is inconsistent with the trust responsibility – at a minimum. 

                                            
32

  See Feinstein‟s „Carcieri Fix‟ Would „Devastate‟ Trust Land for Gaming, Indian Country Today 
(October 5, 2010). 
33

  R. Anderson at 8, 9. 
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The uncertainty caused by the Department‟s inaction and the failure of the Congress to 

pass the amendments to the IRA adds to the time and cost for any tribe seeking to have 

land taken into trust. It also negatively impacts the ability of the tribes to obtain 

financing, build infrastructure, public facilities, housing and take advantage of economic 

opportunities.34  Whether it is intentional or not, the purposes for which both the IRA and 

IGRA were enacted are now being frustrated by all three branches of the federal 

government in varying degrees.  The resulting harm falls heavily on the tribes – the 

intended beneficiaries of both statutes. 

 

The Push to Restrict Fee-to-Trust Transfers to the Reservations 

 The failure to take action to address Carcieri is further compounded by the 

manner in which the Department has consistently interpreted the authority of the 

Secretary to take land into trust for tribes more and more narrowly in recent years. 

Professor Skibine observed that the IRA “was enacted pursuant to the trust doctrine to 

remedy wrongs inflicted on Indian tribes during the Allotment era.”  However, the 

Department seems to be more concerned “with the effect such transfer into trust would 

have on state tax rolls, on potential creation of jurisdictional conflicts, and with how 

many miles lands are from existing reservations.”35 

 Although the IRA expressly authorizes the Secretary to take “lands within or 

without existing reservations” into trust,36 the Department has steadily moved toward 

imposing geographical constraints on the exercise of the Secretary‟s authority.  This first 

became manifest in 1991 when the Department published proposed amendments to 25 

CFR Part 151 to “establish several criteria and requirements . . . to assist the Secretary 

                                            
34

  Transcript at 168-70, 173-74. 
35

  Skibine at 11,12. 
36

  25 U.S.C. §465. 
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in reviewing requests for the acquisition of tribal lands in trust when such lands are 

located outside of and noncontiguous to the tribe‟s reservation.”37 The stated purpose 

for the proposed changes in the regulations was to address an increase in requests for 

off-reservation lands to be taken into trust for economic development and gaming 

purposes as a means for the tribes to achieve economic and financial self-sufficiency.38 

The fact that these were among the stated purposes of the IRA and IGRA did not 

receive the same attention that the Department proposed to give to the fact that such 

acquisitions were “highly visible and controversial” to the local non-Indian governments 

due to the potential loss of “regulatory control and the removal of property from the tax 

rolls.”39 The changes that were proposed in 1991 under the Bush administration were 

modified and then promulgated as a Final Rule in 1995 under the Clinton 

administration.40  

  As amended in 1995, the regulations at 25 CFR Part 151.11 require the 

Secretary to give a higher degree of scrutiny to applications to take land into trust when 

the lands are off of the reservation or not contiguous to the reservation.  The greater the 

distance from the reservation, the greater the scrutiny will be of the benefits to the tribe 

and greater weight will be given to the concerns of state and local governments 

regarding the impacts on tax revenues and regulatory jurisdiction. The tribe‟s application 

for the transfer must include a plan that “specifies the anticipated economic benefits” the 

tribe will receive if the land is placed in trust.41  These factors worked their way into the 

consideration of gaming and gaming related fee-to-trust applications in 2008 with the 

issuance of the Artman Guidance and the promulgation of the Part 292 regulations.42  

                                            
37

  56 Fed. Reg. 32278 (July 15, 1991); Appendix E. 
38

  Id. 
39

  Id. 
40

  60 Fed. Reg. 32874 (June 23, 1995); Appendix F. 
41

  25 C.F.R. §§ 151.11  
42

  Transcript at 54, 60-62; See, for example, 25 C.F.R. §§ 151.10 and 151.11 and 25 C.F.R. 
292.17(g)).   
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 IGRA prohibits gaming on lands that were not held in trust on October 17, 1988 

with four very narrowly drawn exceptions that apply to: (1) the restored lands of a tribe; 

(2) lands awarded as part of the settlement of a land claim; (3) the initial reservation of a 

newly recognized tribe;  and, (4) with the concurrence of the governor of the state in 

which the lands are located when the Secretary determines that the proposed gaming 

activity is in the best interest of the tribe and will not be a detriment to the surrounding 

communities – the so-called “two-part” determination.43 In the twenty-two years since 

the enactment of IGRA a total of only five off-reservation fee-to-trust transfers have 

been approved using the “two part” determination.44   A total of 36 applications have 

been approved under the other exceptions in IGRA, known as the “equal footing” 

exceptions.45  

 The movement toward limitations on the Secretary‟s authority to take off-

reservation land into trust for gaming is all the more striking in light of the fact that as 

recently as 2004, most of the senior attorneys who advised the Secretary on these 

matters concluded that IGRA contemplated off-reservation gaming and that the IRA 

contemplated off-reservation fee-to-trust acquisitions: 

 “Through the passage of IGRA, Congress made clear that the purpose of IGRA 

is to „provide a statutory basis for the operation of gaming by Indian tribes as a 

means of promoting tribal economic development, self-sufficiency and strong 

tribal governments.‟ In IGRA, Congress provided a statutory basis for tribes to 

engage in Indian gaming off-reservation as a means to promote tribal economic 

                                            
43

  25 U.S.C.§§2703(4) and 2719. 
44

  Forest County Potawatomi (Wisconsin, 1990); Kalispel Tribe (Washington, 1998); Keweenaw Bay 
Indian Community (Michigan, 2000); Ft. Mohave (California, 2008) and Northern Cheyenne (Montana 
2009).  Appendix L at 13, n.36 and Appendix V at 2.  The Department has approved at least a dozen 
other two-part applications which ultimately have not been approved by the state governor and were 
therefore denied. As intended by IGRA, off-reservation gaming that is not approved by the governor of the 
state where the site is located, will not be allowed to go forward. Appendix L at 13, n. 36. 
45

  Appendix FF. 



15 
 

development.  The statutory two-part determination [of 25 U.S.C. § 2719], 

provides for specific Departmental review and an independent decision by the 

Governor of the state.  Also, it appears self-evident that Congress, in enacting 

the two part determination, was fully aware that the tribes could seek to have 

land taken into trust pursuant to the IRA, thus making off-reservation gaming a 

possibility.  While some now argue that, in 1988 Congress may not have 

envisioned that states and tribes would enter into compacts that would locate 

gaming sites on lands located far from the reservation, there is no evidence that 

Congress intended to include a limitation on that activity within the law.  

Moreover, the suggestion that “reservation shopping” has run amok is without a 

basis.  To the contrary, states have exercised their statutory prerogative to deny 

tribes access to lands for gaming under the two-part determination in all but three 

instances, proving that the framework of IGRA has been working. 

…. 

 Neither IGRA nor the IRA evince Congressional intent to prohibit off-reservation 

gaming or to limit it to close proximity to existing reservation lands.  If IGRA was 

intended to bring substantial economic development opportunities to Indian tribes 

where none could be achieved solely because of the remoteness of reservation 

lands, Congress provided tribes the potential to prosper on Indian lands a 

distance from remote reservations.  Conversely, if IGRA was intended to spur on 

reservation economic development only – or on lands that are so close that for all 

intents and purposes they are on-reservation – the purpose of the law would fail 

because existing isolated reservation lands would not provide the potential of the 

law.  Accepting the inherent market limitations within some rural states, distance 

limitations should not be grafted onto IGRA.  To do so could deny the very 



16 
 

opportunity for prosperity from Indian gaming that Congress intended IGRA to 

foster.” 46 

 

 The Congress has been the source for at least some of the impetus for the 

Department‟s efforts to restrict the fee-to-trust process to the reservations and lands 

that are contiguous or nearby.  Between 2005 and 2008 the Senate Committee on 

Indian Affairs held at least seven hearings on fee-to-trust applications for all purposes, 

including those that are gaming related.47 Among other actions the Department took in 

an apparent response to the hearings was the May 20, 2005 decision to disapprove the 

compact between the Confederated Tribes of the Warm Springs Reservation and the 

State of Oregon for the regulation of Class III Gaming at a gaming facility to be 

constructed off of the Tribes‟ reservation at Cascade Locks on the Columbia River. The 

compact was disapproved based on the Department‟s determination that the Secretary 

only has the authority under Section 2710(d)(8)(A) of IGRA “to approve any Tribal-State 

compact entered into between an Indian tribe and a State governing gaming on Indian 

lands of such tribe.”  Because the proposed site for the casino at Cascade Locks had 

not yet been acquired in trust for the Tribe, the Department determined that the 

Secretary lacked the authority to approve the compact.48  The Department reached this 

conclusion despite the fact that since the enactment of IGRA in 1988 it had consistently 

                                            
46

  M. Rossetti et al, Indian Gaming Paper at 12-13 (February 20, 2004)(Footnotes Omitted); 
Appendix L.  
47

  See, for example, 
http://indian.senate.gov/hearings/index.cfm?t=session&c=110&s=2&p=oversight; 
http://indian.senate.gov/hearings/index.cfm?t=session&c=110&s=1&p=oversight; 
http://indian.senate.gov/hearings/index.cfm?t=session&c=109&s=2&p=oversight; 
and http://indian.senate.gov/hearings/index.cfm?t=session&c=109&s=1&p=oversight 
 
48

  Letter from James E. Cason, Associate Deputy Secretary, to the Honorable Theodore R. 
Kulongoski, Governor, State of Oregon (May 20, 2005), Appendix N.  This policy appears to have 
continuing vitality in the Obama Administration.  Letter from the Director of the Office of Indian Gaming, 
Paula L. Hart, to The Honorable Bert Johnson Regarding Indian Gaming Policies, June 16, 1010, 
Appendix T. 

http://indian.senate.gov/hearings/index.cfm?t=session&c=110&s=2&p=oversight
http://indian.senate.gov/hearings/index.cfm?t=session&c=110&s=1&p=oversight
http://indian.senate.gov/hearings/index.cfm?t=session&c=109&s=2&p=oversight
http://indian.senate.gov/hearings/index.cfm?t=session&c=109&s=1&p=oversight
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approved compacts when the proposed site for the casino had not yet been taken into 

trust.49 

 Several of the hearings during this period in the Senate Committee on Indian  

Affairs resulted in proposed legislation in 2006 to repeal the “two-part” determination 

exception in IGRA and limit the use of the initial reservation, restored lands and land 

claims or “equal footing” exceptions in IGRA.50  In response to criticism directed at the 

Department during the hearings in 2005, 2006 and 2007 and 2008 Assistant Secretary 

Artman published new “Guidance on taking off-reservation land into trust for gaming 

purposes”  in January 2008.51  The Guidance was issued without prior notice or 

consultation with tribes and no opportunity for interested parties to comment.52  It 

introduced the requirement of “commutable distance” into any determination involving 

the Secretary‟s acquisition of off-reservation lands in trust for gaming purposes. A 

“commutable distance is considered to be the distance a reservation resident could 

reasonably commute on a regular basis to work at a tribal gaming facility located off-

reservation.”53  Among the questions the Guidance requires to be asked and answered 

as part of the review to determine if an application for an off-reservation gaming related 

fee-to-trust acquisition will be of benefit to the tribe are: 

- “What is the unemployment rate on the reservation? How will it be affected by 

the operation of the gaming facility? 

- How many tribal members (with their dependents) are likely to leave the 

reservation to seek employment at the gaming facility?  How will their 

departure affect the quality of life on the reservation? 

                                            
49

  Appendix N; Transcript at 59. 
50

  See, S. Rept. 109-261, 109
th
 Cong., 2d Sess. (June 6, 2006) at 13-18. 

51
  Appendix O. 

52
  Transcript at 61-62. 

53
  Appendix O at 3. 
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- How will the relocation of reservation residents affect their long-term 

identification with the tribe and the eligibility of their children and descendants 

for tribal membership? 

- What are the specifically identified on-reservation benefits from the proposed 

gaming facility?  Will any of the revenue be used to create on-reservation job 

opportunities?”54 

In assessing the impact on the off-reservation community where the land to be acquired 

in trust is located, the Guidance requires the application to “include copies of any 

intergovernmental agreements negotiated between the tribe and the state or local 

governments, or an explanation as to why no such agreements exist. Failure to achieve 

such agreements should weigh heavily against the approval of the application.”55 The 

application must also include a “comprehensive analysis as to whether the proposed 

gaming facility is compatible with the current zoning and land use requirements of the 

state and local governments… .”56 

 A few months after the issuance of the Artman Guidance, the Department 

promulgated 25 CFR Part 292 to govern the application of the IGRA exceptions for 

taking land into trust for gaming purposes after October 17, 1988.57  The new 

regulations continued the Department‟s emphasis on limiting the Secretary‟s authority to 

take land into trust. If the land is part of a newly recognized Tribe‟s initial reservation, 

part of a land claim settlement or is part of a restored Tribe‟s restored lands, the tribe 

must show that it has a “significant historical connection” to the land by proving that the 

land is within the boundaries of the Tribe‟s last reservation or by documentation of the 

existence of villages, burial grounds or occupancy or subsistence use of the land, 

                                            
54

  Id. at 4. 
55

   Id. at 5. 
56

  Id.  
57

  73 Fed. Reg. 29354 (May 20, 2008); Appendix P. 
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unless Congress specifically requires or authorizes the Secretary to take the land into 

trust for the Tribe.58 Restored Tribes must also prove that: 

- the lands are in the state where the Tribe is now located  

- the land is within reasonable commuting distance from the Tribe‟s existing 

reservation or near where a significant number of the Tribe‟s members reside 

if there is no reservation 

- the land is within 25 miles of the Tribe‟s headquarters 

- there is a temporal connection between the date of the acquisition of the land 

and the date of the Tribe‟s restoration59 

 

The Secretary is required to notify and solicit review from any local or tribal government 

within 25 miles of the site of the proposed gaming facility.  A tribe or local government 

located more than 25 miles from the site can “petition for consultation” if it can establish 

that its “governmental functions, infrastructure or services will be directly, immediately 

and significantly impacted” by the gaming facility.60 

 For applications filed under the two-part exception in §2719, Tribes must provide 

detailed information to prove that the proposed gaming activity will benefit the Tribe and 

will not be detrimental to the surrounding community, including: 

 - Pro forma financial statements. 

 - Employment projections. 

 - Tourism benefits. 

 - Proposed uses of projected income. 

 -Projected benefits to the relationships with the Tribe‟s non-Indian neighbors. 

                                            
58

  25 CFR §§292.2, 292.5,292.6 and 292.7. 
59

  25 C.F.R. §292.7. 
60

  25 C.F.R. §§292.2 
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 -Distance of the land from the Tribe‟s headquarters. 

 - Evidence of significant historical connections to the land. 

 - Any consulting and financial agreements relating to the proposed  

     gaming activity. 

 - Any other agreements of any kind relating to the land or proposed  

      gaming activity. 

 - Information regarding environmental impacts and proposed mitigation. 

 - Anticipated impacts on social structure, infrastructure, services and land use  

  patterns.61  

 

A New Direction or More of the Same? 

 On June 18, 2010, just a few weeks after the June 3rd symposium, Secretary 

Salazar issued two memoranda to Assistant Secretary Echo Hawk regarding the fee-to-

trust process.  In the memorandum entitled “Processing Land-into-Trust Applications 

Not Related to Gaming” the Secretary stated that  

 “Taking land into trust is one of the most important functions that this Department 

undertakes on behalf of Indian tribes. … Tribes use lands taken into trust for a 

variety of vital purposes: including housing, health care, education, agriculture, 

energy, and economic development. The large majority of land-into-trust 

applications processed by the Department are for these self-determination 

purposes, and have no connection to Indian gaming.  Of the more than 1900 

trust land applications currently pending before the Bureau of Indian Affairs, over 

95 % are for non-gaming purposes.”62 

                                            
61

  25 C.F.R. §§292.16, 292.17, 292.18 
62

  Memorandum from the Secretary to the Assistant Secretary – Indian Affairs, Processing Land-
into-Trust Applications Not Related to Gaming at 1, June 18, 2010; Appendix U. 
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 The memorandum calls for the processing of the applications in a “transparent 

and orderly fashion” and for decisions to be made in a “lawful and timely” manner.63  On 

June 24, the Director of the BIA, Michael Black formally issued 52 IAM 12 to establish 

procedures “to acknowledge receipt of applications for fee-to-trust land acquisitions; 

define timeframes with regard to gathering information to complete fee-to-trust 

applications on a timely basis” and for other purposes.64  Among other things, the new 

procedures establish timeframes for the process of determining if an application for a 

fee-to-trust transfer is complete, notification to the tribe if an application is not complete 

and the return of the application to the tribe if the tribe fails to submit necessary 

information in a timely manner.  

 The other memorandum issued by Secretary Salazar on June 18th pertains to 

“Decisions on Indian Gaming Applications.”65   In this memorandum the Secretary noted 

that IGRA prohibits gaming on lands acquired after its enactment on October 17, 1988 

and characterized the exceptions in 25 U.S.C. §2719 as involving either “off-

reservation” or “equal-footing” applications.  The “off-reservation” applications involve 

the two-part determination under Section 2719 and only five of those have been 

approved since IGRA was enacted.  There are currently nine of the two-part 

applications pending in the Department. “For these, I recommend that you undertake a 

thorough study of these issues and review current guidance and regulatory standards to 

guide the Department‟s decision-making in this important area.  During your review, 

your office should engage in government-to-government consultations consistent with 

                                            
63

  Id. 
64

  Indian Affairs Directives Transmittal Sheet, Processing Discretionary Fee-to-Trust Applications, 
52 IAM 12, June 24, 2010; Appendix W. 
65

  Memorandum from the Secretary to the Assistant Secretary – Indian Affairs, Decisions on Indian 
Gaming Applications, June 18, 2010; Appendix V. 
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the policy of this administration to obtain input from Indian tribes.”66  The Secretary 

recognized that this review and consultation would cause delay, but the Department 

should take the “necessary time to identify and adopt principled and transparent criteria 

regarding such gaming determinations.”67 

 With regard to the 24 equal footing applications pending before the Department, 

the Secretary noted that “their approval largely depends upon a legal determination as 

to whether the application or request meets one of the delineated exceptions under 

IGRA. I recommend that you obtain such a legal determination from the Solicitor‟s 

Office.”  The Secretary then went on to note that if the lands are determined to be 

eligible under one of the equal-footing exceptions, then gaming may be possible on 

those lands “pursuant to a negotiated and approved tribal-state gaming compact.”68  

 It remains to be seen what results these memoranda may generate. During 

August, 2010 the Bureau of Indian Affairs did take formal action to publish notice of 

several gaming related Final Environmental Impact Statements and one draft EIS.69  

Those notices are a necessary step toward taking final action on the underlying fee-to-

trust applications, although the BIA has still not issued any decisions on any gaming 

related discretionary fee-to-trust applications.   During August, 2010 the BIA took action 

toward the acquisition of land in trust for the benefit of the Tohono O‟odham Nation in 

Glendale Arizona.70 This was a mandatory acquisition pursuant to a statute that 

authorized and directed the Secretary to take land into trust for the Tribe as 

compensation for the taking of the Tribe‟s Gila Bend reservation for a reservoir.  It is 

notable that the tribe filed its fee-to-trust request as an application to use the land for 

                                            
66

  Id. at 2. 
67

  Id. 
68

  Id. at 3. 
69

  Appendix DD. 
70

  Id.  The decision was immediately challenged in federal court by the Gila River Indian Community 
(Appendix AA) and the City of Glendale (Appendix BB). 
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gaming purposes, but the BIA did not determine if the land is eligible for gaming under 

25 U.S.C. §2719.71  

 Professors Rand and Light have suggested that the Secretary‟s memorandum on 

processing the gaming related fee-to-trust applications may signal the start of the 

development of a more fact based review of the applications and the ultimate revision of 

the Artman Guidance.72  One indication that the Rand and Light analysis of the 

memorandum may be correct can be found in the fact that the Department is now 

engaged in a formal consultation process with the tribes on three topics: “(1) the 

January 3, 2008 [Artman] Memorandum regarding Guidance on Taking off-reservation 

Land into Trust for Gaming Purposes; (2) whether there is a need to revise any of the 

provisions of 25 C.F.R. Part 292, Subpart A (Definitions) and Subpart C (Two-Part 

Determinations); and (3) whether the Department of the Interior‟s process of requiring 

compliance with 25 C.F.R. Part 151 (Land Into Trust Regulations) should come before 

or after the Two-Part Determination.”73   

 The Secretary‟s interest in and attention to the fee-to-trust process is certainly a 

welcome development.  If there is a serious and sustained effort in the Department to 

move forward on fee-to-trust applications, to repudiate the Artman Guidance and to 

revise the Part 292 regulations, the Secretary‟s memoranda may be viewed as a 

positive step forward.  On the other hand, the push to restrict fee-to-trust transfers to the 

reservations over the last twenty years has been continuous and has strong advocates 

                                            
71

  Appendices AA, BB, DD; 75 Fed. Reg. 52550 (Aug. 26, 2010); Transcript at 111-112. The 
Department also completed a mandatory acquisition for the Graton Rancheria on October 1, 2010, 
following years of litigation.  See, Appeals Court Rejects Challenge to Rohnert Park Casino, Santa Rosa 
Press Democrat, (June 4, 2010) and Old Casino Bill Tarnishes Boxer‟s Green Image, Sacramento Bee 
(October 10, 2010); 73 Fed. Reg. 25766 (May 7, 2008). 
72

  K. Rand & S. Light, The Obama Administration‟s “Path Forward on Indian Gaming Policy” and 
What it Signals for “Off-Reservation” Gaming, Gaming Law Review and Economics, Vol. 14, No. 6 
(Reprinted with Permission); Appendix X. 
73

  Echo Hawk Announces Tribal Consultation on Indian Gaming Land Into Trust Determinations, 
August 31, 2010; Appendix EE. 
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in both political parties in the Congress and among employees in the Department. The 

Secretary will be under pressure in the years ahead to continue to impose limits on off-

reservation transfers for any purpose. And, even with the issuance of the Salazar 

memoranda in June, there still has not been any serious movement toward the approval 

of any of the fee-to-trust applications that are discretionary. 

  

Conclusion 

 The history of the federal government‟s Indian land policies does not reflect well 

on the United States. The failure to keep the commitments made to the tribes in the 

treaties is well documented. But the injustices are not ancient or non-recurring. The 

Supreme Court‟s abrupt and unexplained abandonment of basic Indian law doctrines in 

the Carcieri case to reach a result that is clearly inconsistent with the statute and more 

concerned with  the perceived interests of state and local governments than those of the 

tribes has had the effect of eviscerating the promise of a key part of the IRA.  The 

Department of the Interior‟s long term drift away from the stated purposes of both the 

IRA and IGRA by imposing limits on off-reservation land acquisition not found in the 

statutes has made it a near impossibility for many tribes to improve their economic 

situation, with all of the adverse effects on health, education and social well being that 

are so evident in too many places in Indian country.  The picture that emerges from a 

review of the symposium transcript is one of continuing struggle and unnecessary delay 

and expense for most tribes.  It is clear beyond any doubt that the tribes are being 

asked to carry the financial, economic, political and social costs that are the result of 

broken federal promises and failed federal policies – both past and present. 

 The Congress must act to address the Supreme Court‟s decision in Carcieri.  

There is no factual basis to support an effort in the Congress to tie amendments to 
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Section 20 of IGRA to the legislation needed to correct the Court‟s flawed reasoning in 

Carcieri.  The Congress and the Department should reject any effort to do so as 

unwarranted and inconsistent with the purposes of both the IRA and IGRA. In the 

twenty-two years since IGRA was enacted, the exceptions for subsequently acquired 

lands have worked as intended. The hysteria over “reservation shopping” has been 

proven to be just that – hysteria. The facts are to the contrary. 

 The Department must act now to narrowly interpret the holding in Carcieri and to 

provide clear guidance to tribes with regard to the factors the Department will evaluate 

when reviewing fee-to-trust applications to determine if the Secretary is authorized to 

take land into trust in light of the Carcieri holding. Justice Breyer has identified the kind 

of factors that the Department should consider. There is no reason for the Department 

to continue to shirk its trust responsibility to take land into trust under the IRA. 

  Beyond that, the Congress and the Department must act to address the fact that 

the fee-to-trust process is increasingly imposing burdens the tribes cannot meet and 

never should have been required to meet.  The promises of the IRA and IGRA are 

hollow for many tribes. Federal policy seems more concerned with the perceived 

burdens of non-Indians on matters like jurisdiction and taxation than it does with 

ensuring that the tribes are treated fairly.  The tribes did not create the problems that 

have arisen from the federal government‟s Indian land policies. But it is the tribes that 

are most often required to bear the full burden of those policies.   

 It is time for the federal government to keep its word and make it possible for the 

tribes to achieve a fair measure of the simple justice and economic opportunity they 

seek.  If doing so creates some impacts or burdens on non-Indian communities, it is the 

responsibility of the federal government to provide appropriate redress, not to use its 

enormous power and resources to deny the tribes land and condemn all too many of 
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them to a future of poverty with all of its attendant ills. It is the responsibility of the 

federal government to provide the financial resources that are needed to address the 

consequences of its policies, both in terms of land acquisition and in terms of 

remediating adverse impacts, if any, on state and local governments and their 

taxpayers.  For their part, the tribes have already paid their share and more in the form 

of lands wrongfully taken from them.   
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Introduction 

This paper addresses the effect of Carcieri v. Salazar, 129 S.Ct. 1059 (2009) (Carcieri) 

on Indian tribes that apply to have land taken in trust under section 5 of the Indian 

Reorganization Act of 1934 (IRA). 25 U.S.C. § 465. The Court linked the land in trust 

provision to the definition of "Indian" in the statute, which "as used in this Act shall include all 

persons ofIndian descent who are members of any recognized Indian tribe now under Federal 

jurisdiction[.]" 25 U.S.C. § 479 (emphasis added). It interpreted the meaning ofthe word 

"now" as referring to 1934, when the IRA was adopted. As Justice Thomas stated in his Opinion 

for the Court: 

We hold that the term "now under Federal jurisdiction" in § 479 unambiguously refers to 
those tribes that were under the federal jurisdiction of the United States when the IRA 
was enacted in 1934. None of the parties or amici, including the Narragansett Tribe itself, 
has argued that the Tribe was under federal jurisdiction in 1934. And the evidence in the 
record is to the contrary. 48 Fed. Reg. 6177. Moreover, the petition for writ of certiorari 
filed in this case specifically represented that "[i]n 1934, the Narragansett Indian Tribe .. 
. was neither federally recognized nor under the jurisdiction of the federal government." 
Pet. for Cert. 6. The respondents' brief in opposition declined to contest this assertion. 
See Brief in Opposition 2-7. Under our rules, that alone is reason to accept this as fact for 
purposes of our decision in this case. See this Court's Rule 15.2.2 

I Robert T. Anderson, Associate Professor and Director, Native American Law Center University of Washington 
School of Law; Oneida Nation Visiting Professor of Law, Harvard Law School (2009-2015). The author is a 
former Associate Solicitor for Indian Affairs; a co-author and executive editorial board member of COHEN'S 
HANDBOOK OF FEDERAL INDIAN LAW (2005); and co-author of Anderson, Berger, Frickey and Krakoff, FEDERAL 
INDIAN LAW: CASES AND COMMENTARY (2nd Ed. West 2010). This paper draws from the Law Professors' Amicus 
Brief submitted to the Court in Cm·cieri. It is available at 2008 WL 3991411. 

2 Rule 15.2. provides in pertinent part: 

* * In addition to presenting other arguments for denying the petition, the brief in opposition should 
address any perceived misstatement of fact or law in the petition that bears on what issues properly would 
be before the Court if certiorari were granted. Counsel are admonished that they have an obligation to the 
Court to point out in the brief in opposition, and not later, any perceived misstatement made in the petition. 
Any objection to consideration of a question presented based on what occurred in the proceedings below, if 
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The Court's reading of the statute represents a decoupling of the recognition and jurisdiction 

questions. Thus, in order to be eligible to have land taken in trust under the IRA, a tribe must: 

1) currently be recognized as such by the federal government; and 2) have been under federal 

jurisdiction in 1934. The Secretary indisputably recognizes the Narragansett Tribe as a tribe, 

but it and the United States failed to contest the assertion that it was not "under federal 

jurisdiction" in 1934. As noted by Justice in Breyer in his concurring opinion, as well as in the 

dissenting opinions, the issue decided by the Court was the meaning of the word "now" in the 

IRA and not the meaning of the phrase "under federal jurisdiction." See 129 S.Ct. at 1070-71 

(Breyer, concurring); Id. at 1071 (Souter, dissenting); Id. at 1077 (Stevens, dissenting). Nor did 

the Court infer that the other condition for having land taken in trust, i. e., federal recognition, is 

linked in any way to such status in 1934. 

The question for the Department of the Interior is how to apply the "now under federal 

jurisdiction" language in the relatively few cases where it is relevant to a current trust land 

application. The majority did not speak to the question because the Tribe and United States had 

failed to contest the allegation that the Narragansett Tribe was not under federal jurisdiction in 

1934. However, as Justice Breyer noted in his concurring Opinion 

a tribe may have been "under Federal jurisdiction" in 1934 even though the Federal 
Government did not believe so at the time. We know, for example, that following the 
Indian Reorganization Act's enactment, the Department compiled a list of258 tribes 
covered by the Act; and we also know that it wrongly left certain tribes off the list. See 
Brief for Law Professors Specializing in Federal Indian Law as Amicus Curiae 22-24[.] 

129 S.Ct. at 1069. This paper suggests that the Department look to Justice Breyer's concurring 

opinion as a starting point in evaluating whether a currently recognized tribe was under federal 

the objection does not go to jurisdiction, may be deemed waived unless called to the Court's attention in the 
brief in opposition. 
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jurisdiction in 1934. Of course, such an inquiry will be necessary only for the narrow class of 

tribes who achieved formal federal recognition after 1934. 

The phrase "under federal jurisdiction" has never been parsed in the context ofthe IRA. 

Black's Law Dictionary defmes ''jurisdiction'' as relating to a court's power to decide a matter in 

terms of both subject matter and geographic scope. See also United States v. Rodgers, 466 U.S. 

475,479 (1984) (construing term "jurisdiction" in 1934 statute as referring to "sphere of 

authority"). This has also been the common usage in the Indian law context, where the British 

Crown and United States Government both asserted broad jurisdiction over Indian affairs, and 

consequently placed Indian tribes under the jurisdiction first of the British Crown and then the 

Federal Government. Thus, relations with Indian tribes and people are within the federal sphere 

of authority, or jurisdiction. 

I. All Indigenous Groups in the United States Are Under Federal 
Jurisdiction in a Broad Sense. 

Prior to 1978 there was no systematic process for the recognition of tribes in a 

jurisdictional sense, as opposed to an ethnological sense, and the term "tribe" is still defined in a 

variety of ways in federal law. COHEN'S HANDBOOK OF FEDERAL INDIAN LAW 135-136 (2005) 

(noting that there "has never been a single all-purpose definition of the terms 'Indian tribe' or 

'Indian nation' for federal purposes, despite references to such entities in the United States 

Constitution and a wide variety of federal enactments."). The one consistent theme, however, is 

that whether a "tribe" exists as a matter of federal law is a matter of determining a group's 

existence, and not the creation or establishment of a new entity. Letter from LaFollette Butler, 

Acting Deputy Commissioner of Indian Affairs to Senator Henry M. Jackson, American Indian 

Policy Review Commission, Task Force # 9 Appendix to the Final Report at 306,307 (1977) 
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("[I]t seems important to note the significance of the term-Federal recognition; recognition-

not creation. It is our assumption that the term means that there is an entity-something in 

being. "), citing FELIX S. COHEN'S HANDBOOK OF FEDERAL INDIAN LAW (1941). See also 

William W. Quinn, Jr., Federal Acknowledgement of American Indian Tribes: Authority, 

Judicial Intelposition, and 25 C.F.R. § 83, 17 Am. Ind. L. Rev. 37-41 (1992) (sketching the 

history of federal treatment of tribes as "recognized" in a jurisdictional sense). 

There is, however, a constitutional minimum limiting federal power to recognize tribes. 

In a case involving a determination of whether a group was a tribe within the meaning of the 

Indian Depredation Act, Act of March 3, 1891, § 1,26 Stat. 851, the Court stated that: "By a 

'tribe' we understand a body ofIndians of the same or a similar race, united in a community 

under one leadership or government, and inhabiting a particular though sometimes ill-defined 

territory[.]" Montoya v. United States, 180 U.S. 261, 266 (1901). Further, in United States v. 

Sandoval, 231 U. S. 28 (1913), the Court described the outer boundaries of federal power to 

recognize tribes: 

it is not meant by this that Congress may bring a community or body of people within the 
range of this power by arbitrarily calling them an Indian tribe, but only that in respect of 
distinctly Indian communities the questions whether, to what extent, and for what time 
they shall be recognized and dealt with as dependent tribes requiring the guardianship 
and protection of the United States are to be determined by Congress, and not by the 
courts. 

231 U.S. at 46. 

Thus, whether a group may be recognized as a 'tribe" within the meaning of federal law requires 

a determination that the group's members are descended from indigenous inhabitants of North 

America, and that the group has maintained a political existence over time. The fact that the 

United States government has not placed the group on a list of "recognized tribes" does not 

preclude subsequent formal recognition. At all times, the group may be said to be "under federal 
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jurisdiction" in the sense that it is subject to federal power under the Indian Commerce Clause, 

and other sources of power over Indian affairs. See United States v. Lara, 541 U.S. 193,200-01 

(2004) (Indian commerce clause provides plenary authority to legislate and federal power also 

premised "upon the Constitution's adoption of preconstitutional powers necessarily inherent in 

any Federal Government"). The fact that a tribe was not recognized for a particular purpose at a 

particular point in time is not dispositive for the jurisdictional inquiry, since the lack of 

recognition might be based on ignorance (lack of information), or a legal or factual error on the 

part of the Executive Branch. Such a mistake would not mean that the group was not "under 

federal jurisdiction" as a matter of law. 

Federal power to deal with Indian tribes is vested in Congress pursuant to the Indian 

commerce clause, U.S. Const. art. I, §8, cl. 3, and has historically been shared with the Executive 

Branch through the treaty power and because the Executive is charged with administering federal 

laws related to Indian affairs. The Court has explicitly accepted this shared power of the 

Executive and Legislative branches in the context of federal recognition of Indian tribes. See 

United States v. Holliday, 3 Wall. 407, 419 (1866) ("Ifby [the political branches] those Indians 

are recognized as a tribe, this court must do the same "), quoted in United States v. Lara, 541 

U.S. 193,203 (2004). The Executive power is based in part on the fact that Congress frequently 

passed laws affecting Indian tribes without identifying which entities were regarded as tribes 

under federal law. See, e.g., Trade and Intercourse Act of 1790, 1 Stat. 137, 138.3 In modem 

times courts have been required to determine which groups are entitled to exercise treaty fishing 

rights. Thus, in United States v. Washington, 641 F.2d 1368, 1372-73 (9th Cir. 1981), the court 

3 Section 4 of the 1790 Act declared that "no sale of lands made by any Indians, or any nation or tribe of Indians 
within the United States, shall be valid to any person or persons, or to any state, whether having the right of pre
emption to such lands or not, unless the same shall be made and duly executed at some public treaty, held under the 
authority of the United States." 1 Stat. 138. 
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considered whether a modem indigenous group retained treaty-fishing rights and stated that 

despite federal refusal to recognize a group as a tribe, it might retain fishing rights by virtue of 

being descended from a treaty signatory. Thus, despite the lapse of formal recognition, the 

group remained under federal jurisdiction for purposes of exercising fishing rights guaranteed by 

treaty. 

As the Supreme Court recently noted: 

One can readily fmd examples in congressional decisions to recognize, or to terminate, 
the existence of individual tribes. See United States v. Holliday, 3 Wall. 407, 419, 18 
L.Ed. 182 (1866) ("Ifby [the political branches] those Indians are recognized as a tribe, 
this court must do the same"); Menominee Tribe v. United States, 391 U.S. 404,88 S.Ct. 
1705,20 L.Ed.2d 697 (1968) (examining the rights of Menominee Indians following the 
termination of their Tribe). Indeed, Congress has restored previously extinguished tribal 
status--by re-recognizing a Tribe whose tribal existence it previously had terminated. 25 
U.S.C. § § 903-903f (restoring the Menominee Tribe); cf. United States v. Long, 324 
F.3d 475 (CA7) (upholding against double jeopardy challenge successive prosecutions by 
the restored Menominee Tribe and the Federal Government), cert. denied, 540 U.S. 822, 
124 S.Ct. 151, 157 L.Ed.2d 42 (2003). 

United States v. Lara, 541 U.S. 193,200-01 (2004). In each of the cited examples, the Indian 

group or tribe being dealt with was under federal jurisdiction in the sense of being within the 

federal sphere of authority. Thus, although the Menominee Tribe was terminated pursuant to 

congressional act, the Tribe remained "under federal jurisdiction" in a broad sense, so that it 

could later be restored to federally recognized status. 

Historically, Congress simply enacted legislation that applied to "Indian country,,,4 

"Indian tribes," "Indian nations,"s "Indians,,,6 "Indians not citizens of the United States,,,7 

4 The Indian Trade & Intercourse Acts referred to "Indians," "Indian tribes," and "Indian country." See, Act of July 
22, 1790, ch. 33, 1 Stat. 137; Act ofJune 30, 1834, ch. 161,4 Stat. 729. 

5 See, e.g., Act of Apr. 18, 1796, ch. 13, 1 Stat. 452. 

6 See, e.g., Act of Aug. 7, 1789, ch. 8, 1 Stat. 50 (the Northwest Ordinance); Act of Mar. 3, 1885, § 9, 23 Stat. 385 
(the Major Crimes Act); Act of Nov. 2, 1921, ch. 115,42 Stat. 208 (the Snyder Act). 

7 See, e.g., Act of Mar. 3,1871, ch. 120. § 3, 16 Stat. 544, 570-71. 
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"Indians not members of any of the states," 8 and the like. For the first 70 years of governance 

under the Articles of Confederation and U.S. Constitution, it was fairly easy for the Executive 

Branch and the courts to determine to whom these statutes should be applied. There was no 

concept of "recognized" versus "unrecognized" tribes. In fact, the terms "recognize" and 

"acknowledge" were only used in the cognitive sense, indicating that a particular tribe was 

known to the United States. Even when the Executive Branch in modern times denied an 

obligation to a tribe based on the assertion that it did not have a trust relationship with it, courts 

have acknowledged the application of federal statutes to the tribe and necessarily that the tribe 

was subject to federal power, and thus "under federal jurisdiction." See Joint Council of the 

Passamaquoddy Tribe v. Morton, 528 F.2d 370 (1 st Cir. 1975). 

II. Justice Breyer's Concurring Opinion Sets Out a Reasonable Starting Point for the 
Department in Evaluating Whether a Tribe was "Under Federal Jurisdiction" in 
1934. 

Every Indian tribe on the most recent list of federally recognized tribes that has achieved 

such status since 1934 was necessarily "under federal jurisdiction" at that time in a broad sense. 

This is because the criteria for recognition include the requirement that the tribe "has been 

identified as an American Indian entity on a substantially continuous basis since 1900." 25 

C.F.R. § 83.7. As noted above, congressional and administrative power to recognize or deal 

with groups as Indian tribes does have constitutional limits. See Montoya v. United States, 180 

U.S. 261 (1901); United States v. Sandoval, 231 U.S. 28 (1913) ("it is not meant by this that 

Congress may bring a community or body of people within the range of this power by arbitrarily 

8 The Articles of Confederation, granted the federal government "the sole and exclusive right and power of ... 
regulating trade, and managing all affairs with the Indians, not members of any of the States." Articles of 
Confederation, Art. 9, para. 4 (emphasis added). Proclamations issued by the Continental Congress also used this 
phrase. See, e.g., 25 Journals of the Continental Congress 602 (Sept. 22, 1783). 
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calling them an Indian tribe, but only that in respect of distinctly Indian communities the 

questions whether, to what extent, and for what time they shall be recognized and dealt with as 

dependent tribes requiring the guardianship and protection of the United States are to be 

determined by Congress, and not by the courts.") However, any tribe of Indians that satisfies the 

constitutional criteria is "under federal jurisdiction." 

For purposes of applying the term "under federal jurisdiction" in the IRA, the Department 

would be well-advised to take an individualized approach based on a review of each applicant's 

history of dealings with the United States, states and other non-Indian governmental entities, or 

individuals. The fact that a group has been recognized through the administrative process creates 

a presumption that they were under federal jurisdiction in 1934. See 25 C.F.R. § 83.7.9 The fact 

that officials in the Department in 1934 may have mistakenly asserted that a tribe no longer 

existed, does not preclude later federal recognition based on a review of the historical record, and 

after such review, a determination that a group was in fact under federal jurisdiction in 1934. 

See 129 S.Ct. at 1069. Justice Breyer in his concurring Opinion noted that post-1934 recognition 

of the Stillaguamish Tribe, the Grand Traverse Band of Ottawa and Chippewa Indians, and the 

Mole Lake Indian Tribe were all based on grounds that "implied a 1934 relationship between the 

tribe and the United States that could be described asjurisdictional[.]" 129 S.Ct. at 1070. The 

Department should look to whether the affected group had treaty relations with the United States 

and whether there was other evidence of pre-1934 dealings with the United States reflecting the 

fact that a group now recognized was indigenous to the United States. The fact that an individual 

in the Department in 1934 was of the mistaken view that a group was not a tribe and not under 

9 Similarly, a review of congressional findings would serve the same purpose for those tribes 
recognized by Congress. While the Narragansett Tribe was recognized through the administrative process, the 
United States' and Tribe's failure to dispute the allegation that the Tribe was not under federal jurisdiction in 1934 
was dispositive for the Court. 
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federal jurisdiction should be given little weight. Rather, the Department should evaluate each 

case based on the entire historical record with a presumption in favor of a positive answer to the 

jurisdictional question. A presumption of this nature is consistent with the legal argument that 

all post-1934 recognized tribes have proved continual existence since at least 1934. 

The presumption is also consistent with the United States' trust responsibility. As 

described by the Supreme Court, "under a humane and self-imposed policy which has found 

expression in many acts of Congress and numerous decisions of this Court, [the United States] 

has charged itself with moral obligations of the highest responsibility and trust." Seminole Nation 

v. United States, 316 U.S. 286, 296-97 (1942). Since the Department is interpreting a phrase in a 

statue passed for the benefit of Indians, the Indian law canons of construction require that it be 

liberally construed in favor of the Indians. Montana v. Blackfeet Tribe, 471 U.S. 759, 766 

(1985). See COHEN'S HANDBOOK OF FEDERAL INDIAN LAW at 119-128. Such a position is also 

consistent with Secretary Salazar's recognition that "[t]aking land into trust is one of the most 

important functions that this Department undertakes on behalf ofIndian tribes." Memorandum 

from Secretary to Assistant Secretary - Indian Affairs (June 18, 2010). It is in that spirit on a 

case-by case basis that the Department should evaluate the question left open by the Supreme 

Court in Carcieri. 

END 
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TOWARDS A TRUST WE CAN TRUST: TAKING THE DUTY TO TRANSFER 
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Alex TallchiefSkibine 
(S.J. Quinney Professor of Law, University of Utah) 

The purpose of this paper is to explain why the Secretary of the Interior should 
have a proactive role in placing land into trust status for the benefit of Indian tribes 
pursuant to the authority given to him by Congress under section 5 of the Indian 
Reorganization Act of 1934.1 Although the broader question addressed in this paper is 
the role the Indian trust doctrine should have in guiding all federal agencies when 
implementing legislation enacted for the benefit of Indians, the paper addresses this issue 
by focusing on the legitimacy of the regulations adopted by the Department in 1980 and 
1995 to implement section five of the IRA. The thesis of this paper is that in the context 
of section 5 of the IRA, the trust doctrine should guide decisions made by the Secretary 
of the Interior. To demonstrate this point, after giving a short overview of the history of 
section five's implementation, the paper examines the role of the trust doctrine in the 
implementation of legislation enacted for the benefit of Indians, and concludes by 
explaining why it should playa crucial role in the Secretary's implementation of section 
5 of the IRA. 

2. History of section 5: from no standards to too many standards? 

Section 5 provides that the Secretary "is hereby authorized, in his discretion, to 
acquire ... any interest in lands ... within or without existing reservations ... for the purpose 
of providing land for Indians."2 The crucial question is whether this legislation provides 
total "discretion" to the Secretary to exercise or not, his authority under the Act. In other 
words, can he totally ignore the Act and never invoke his authority under the Act. 

Earlier on, the Secretary took the position that his "discretion" on whether and 
when to take land into trust was absolute under the Act.3 Under this view, judicial 
review to question the exercise of his authority was lacking under the Administrative 
Procedure Act (AP A) which provides that judicial review is not allowed in cases where 

1 25 U.S.C. 465. 

2 25 U.S.C. 465. 

3 See Florida v. Department ofInterior, 768 F.2d 1248 (11 th Cir. 1985). For an overview of the 
regulatory framework see Mary Jane Sheppard, Taking Land Into Trust, 44 South Dakota L. 
Rev. 681 (1998-1999). 



the decision is left to the discretion of the agency by law.4 However, as a result of 
litigation challenging section 5 as a violation of the non-delegation doctrine,5 the 
Department eventually revised its 1980 regulations in 1995.6 

Since the 1980 regulations did not distinguish between on and off reservation 
acquisitions, a controversial part of the current regulations is the 1995 decision to treat 
on-reservation trust acquisitions differently than off-reservation acquisitions. Another 
controversial area are the criteria adopted by the Department in making its determinations 
to take land into trust. For on reservation tribal acquisitions, there are 7 criteria (a-c, 
e-h).7 For off-reservation acquisition, the regulations add an additional 4 criteria, 
bringing the total to 11. 

This paper does not take the position that there should not be any standards 
guiding the Secretary's decision to take land into trust. For instance, concerning 
on-reservation (or contiguous) acquisition, the fIrst 3 standards ((a )-( c) as well as (g) are 
completelyappropriate.8 The same cannot be said of (e) and (t). Under (e), the Secretary 
has to look at the impact on the State and its political subdivisions resulting from the 
removal of the land from the tax rolls, and under (t), at the jurisdictional problems and 
potential conflicts of land use which may arise. As further explained in this paper, 
considering the language of the Act, its purposes, and the trust doctrine, such standards 
are not appropriate. 

F or off reservation trust acquisitions, the most controversial factors is (b) under 

4 See 5 U.S.c. 701 (a)(2) providing for no judicial review under the Act when "agency action is 
committed to agency discretion by law." 

5 See South Dakota v. United States, 69 F 3d 878 (8th Cir. 1995), vacated at 117 S. Ct. 286. 
Under the non-delegation doctrine, Congress cannot delegate its legislative power to an agency 
without intelligible principles. Se Whitman v. American Trucking, 531 U.S. 457 (2001). 

6 See 45 FR 62036, Sept. 18, 1980, as amended at 60 FR 32879, June 23 1995, and further 
amended at 60 FR 48894, Sept 21, 1995. The regulations are codified at 25 C.F.R. part 151.1 to 
151.15. 

7 Criterium (d) deals with trust acquisition for individual Indians which is not a topic of this 
paper. 

8 These standards are as follows: (a) The existence of statutory authority for the acquisition and 
any limitations contained in such authority; (b) The need of the individual Indians or the tribe for 
additional land; (c) The purpose for which the land will be used ... (g) If the land to acquired is in 
fee status, whether the Bureau ofIndian Affairs is equipped to discharge the additional 
responsibilities resulting from the acquisition of the land in trust status." 

2 



which the Secretary is supposed to give greater scrutiny to the tribe's justification of 
anticipated benefits and to the concern raised by state and local officials, the further the 
lands are from the reservation. 

In assessing the validity of these criteria and whether they conform to the trust 
doctrine, it is important to remember that some of them were first enacted at a time when 
the Department believed it had total discretion in making decisions to take land in trust or 
not. Implicit in this position is that the trust doctrine played no role in the issuance of 
the 1980 regulations. Yet, the trust doctrine appeared to have played no role when the 
regulations were amended in 1995 under the view that the discretion was not plenary but 
was subject to judicial review. An examination of the 1995 amendments revealed that, if 
anything, it became more difficult for tribes to have lands placed into trust. 

Finally it should be noted that some in the Department must have been aware that 
the regulations were problematic since the Department went through the lengthy and time 
consuming process of amending its prior regulations, publishing a final rule to this effect 
on January 2001,9 only to have its implementation delayed until the rule was finally 
withdrawn on November 9, 2001. 10 Among other things, the new regulation would have 
streamlined the process for on -reservation acquisitions while creating a strong 
presumption in favor of acquisition. The new regulation would also have created a 
procedure by which such presumption in favor of acquisition could be extended to tribes 
without reservations. 

3. The true meaning of the trust doctrine and its relationship with federal agencies' 
implementation of statutes enacted for the benefit of Indians. 

This section addresses whether under the AP A, the Department of the Interior's 
regulations implementing section 5 of the IRA are arbitrary and capricious or not 
otherwise in accordance with law under the Administrative Procedure Act. 11 More 
precisely, was it arbitrary and capricious for the Secretary to first treat off-reservation 
land differently than lands taken into trust within a reservation and secondly, to include 
the following three factors before transferring land into trust: 1. The effect of such land 
transfer on state taxation, 2. The potential jurisdictional conflicts created by such land 
transfer, and 3. For off reservation land transfer, the distance of such lands from existing 
reservation lands. 

966 Fed. Reg. 3452. 

1066 Fed. Reg. 56608. 

11 5 U.S.c. 706 (a)(2). 
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Under the AP A, a regulation can be arbitrary and capricious if the agency has not 
considered the relevant factors in making decisions implementing legislation. 12 As 
stated by the Court in the leading case: 

Normally, agency action would be arbitrary and capricious if the agency has relied 
on factors which Congress has not intended it to consider, entirely failed to 
consider important aspect of the problem, offered an explanation for its decision 
that runs counter to the evidence before the agency. 13 

First, concerning the decision to treat off reservation land differently, it has to be noted 
that nothing in the language of section 5 indicates that such lands are to be treated 
differently than lands inside Indian reservations. So the question is whether there is 
anything in the legislative history of the IRA which supports such different treatment. 
Secondly, are the controversial standards identified above,14 mostly privileging concerns 
raised by states and their political sub-divisions, the "relevant factors" Congress would 
have wanted the Department to consider before making such decisions? 

Whether the regulations are reasonable hinges on the role the trust doctrine should 
play in the issuance of such regulations. Some scholars have taken the position that the 
trust doctrine should always playa part in administrative decisions affecting Indian 
tribes. 15 While some courts seem to lean in that direction,16 others take the position that 
the agency only has to address trust duties specifically mentioned in the statute being 
implemented. 17 My position falls somewhat in the middle: Whether the general trust 
doctrine comes into play depends on whether the statute being implemented was enacted 

12 See Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402 (1971). 

\3 Motor Vehicle Manufacturers Ass. V. State Farm Mutual, 463 U.S. 29 (1983). 

14 151.1 0 (e) and (f) and 151.11 (b). See discussion at n. 8, supra. 

15 See Mary Christina Wood, The Indian Trust responsibility: Protecting Tribal Lands and 
resources Through Claims of Injunctive Relief Against Federal Agencies, 39 Tulsa L. Rev. 355 
(2003), Catherine A. 0' Neill, variable Justice: Environmental Standards, Contaminated Fish, 
and "Acceptable" Risk to Native People. 19 Stan. Envtl. L.J.32 (2000). 

16 See for instance, Northern Cheyenne Tribe v. Hodel, Northwest Sea Farms v. U.S. Corps of 
Engineers, 931 F. Supp. at 1515, Parravano v. Babbitt 70, F.3d at 547-48. 

17 North Slope Borough v. Andrus, 486 F. Supp. 332 (1980), Morongo Band v. of Mission 
Indians v. F.A.A., 161 F.3d 569 (9th Cir. 1998), Skokomish Indian Tribe v. F.E.C., 121 F.3d 
1303 (9th Cir. 1997), Miccosukee Tribe of Florida v. United States, 980 F. Supp. 448 (1997). 
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for the benefit ofIndians. In such cases, however, the agency's trust duties extend 
beyond the specific trust duties mentioned in the statute. This view is consistent with the 
one adopted in Jicarilla Apache Tribe v. Supron Energy Corp,18 where the full Tenth 
Circuit in criticizing a decision issued by a three member panel, adopted the dissenting 
opinion in that panel which had stated 

The most significant error the majority makes is its employment of administrative 
law analysis without considering what role, if any, the secretary's fiduciary duty 
should play in a court's examination of his administrative action ... When the 
Secretary is acting in his fiduciary role rather than solely as a regulator and is 
faced with a decision for which there is more than one "reasonable" choice as that 
term is used in administrative law, he must choose the alternative that is in the best 
interest of the Indian tribe. In short, he cannot escape his role as trustee by 
donning the mantle of administrator.,,19 

In many cases, the tribes are challenging specific decisions made by a federal 
agency, mostly in the area of natural resources, and the claim is that the trust doctrine 
imposed additional duties to the ones specified in the statute. Professor Mary Christina 
Wood concisely summarized the legal arguments supporting the tribal position in such 
cases: 

The tribal lawyer must argue that the agency is bound by the trust responsibility to 
use its discretion within that statutory regime to protect tribal interest unless doing 
so conflicts with the actual statutory language. The successful cases for tribes are 
those in which the judge clearly identifies the discretion in the statute, understands 
the Indian interest and recognized that the Indian interest demands protection 
greater than that normally provided by the agency.20 

In other words, professor Wood's argument is that whenever some "discretion" in 
implementing a statute is left with the agency, the trust responsibility should playa role 
in influencing the exercise of this discretionary power. Generally speaking, however, 
the trend in such cases has been not to recognize such additional duties?1 For instance, 
the 9th Circuit in Gros Ventre v. United States recently took the position that even though 

18 782 F.2d 855 (10th Cir. 1986). 

19 Id., adopting the dissenting opinion of Judge Seymour, 728 F.2d 1555, at 1566-1567. 

20 Wood, supra at n.l5, The Indian Trust Responsibility, 39 Tulsa L. Rev. 355, at 362. 

21 See Curtis G. Berkey, Rethinking the Role a/the Federal Trust Responsibility in Protecting 
Indian Land and Resources, 83 Denv. U. L. Rev. 1069 (2006) 

5 



there may be a "distinctive obligation of trust incumbent upon the government in its 
dealings with Indian tribes ... That alone, however, does not impose a duty on the 
government to take action beyond complying with generally applicable statutes and 
regulations. ,,22 

There may be many reasons why some courts have not agreed with professor 
Wood's position.23 For one thing, most of these cases involve implementation of 
statutes not enacted for the benefit of Indians. 24 In this context, it has to be noted that the 
Tenth Circuit in Supron Energy limited its analysis to action where the agency was acting 
as a trustee and not solely as a regulator.25 In this respect, the taking ofland into trust 
pursuant to section 5 of the IRA should not raise any difficult issues concerning whether 
the Secretary is acting as a trustee or a regulator since there is nothing in section 5 
remotely indicating that the Secretary is acting as a regulator. 

It should also be noted that cases like Gras Ventre involve issues different than the 
issue being considered in this paper which is whether the trust doctrine should be taken 
into consideration when the agency issues regulations pursuant to very broad authority 
delegated to that agency in an Act of Congress enacted for the benefit of Indians. Even 
in the Gras Ventre case where the court rejected the imposition of additional trust duties 
derived from the trust doctrine, the Ninth Circuit stated "Weare leaving open the 
question of whether the United states is required to take special consideration of tribal 

22469 F.3d 801, 810 (9th Cir. 2006). See also, Shoshone Bannock Tribes v. Reno, 56 F.3d 1476 
(D.C. Cir. 1995), Miccosukee Tribe v. United states, 980 F. Supp. 448 (1997), Morongo Band of 
Mission Indians v. FAA, 161 F.3d 569 (9th Cir. 1998). 

23 For a summary of other reasons which may have influenced the court not to adopt this position 
see, Berkey, Rethinking the Role of the Federal Trust Responsibility, supra at n. 21 (noting 
inconsistencies among cases and giving five reasons why some courts are reluctant to impose 
additional substantive trust standards on the agencies: 1. Courts are confused between actions 
seeking damages for breach of trust and cases asking for injunctive relief, 2. Courts do not want 
to determine what is or is not in the best interest of the tribes, 3. Courts are afraid of the slippery 
slope argument if they were to impose additional trust standards. 4. The trend among federal 
courts is not to use federal common law as a source of rights but to rely on specific statutory 
rights, and 5. As a result of gaming, tribes are no longer weak and defenseless and therefore do 
not need the added protection of the trust doctrine.) 

24 This was the case in North Slope Borough v. Andrus, 486 F. Supp. 332 (1980), Morongo Band 
v. FAA, 161 F.3d 569 (9th Cir. 1998), Skokomish Indian tribe v. FEC, 121 F.3d 1303 9th Cir. 
1997, Miccosukee Tribe v. U.S, 980 F. Supp. 448 (1997), and Gros Ventre v. United States, 
469 F.3d 801 (9th Cir. 2006). 

25 782 F.2d 855, see n. 19, supra. 
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interests when complying with applicable statutes and regulations and when such an 
obligation mayor may not arise."26 

Another area where the trust doctrine has been much debated has been in the area 
of statutory construction. Thus, much has been written about whether federal agencies 
have to take into account the Indian Canon of statutory construction before interpreting 
ambiguous statutory terms in statutes enacted for the benefit oflndians.27 Under the 
Indian canon, statutes enacted for the benefit of Indians are supposed to be liberally 
construed with ambiguous terms resolved to the Indians' benefit.28 Much of the debate 
among Justices has been whether the Indian canon is a substantive canon of statutory 
construction that has to be used whenever there is an ambiguity or whether it is only a 
technical canon that can, but does not have to be used.29 I have previously taken the 
position that the Indian canon is a substantive rule of statutory construction because it is 
derived from the trust doctrine.3o Therefore, if the ambiguity is located in a statute that 
Congress enacted pursuant to its role as trustee for the tribes, courts have to use the 
Indian canon in interpreting such ambiguous language. 

It seems to me that such differences of opinion among federal courts can be 
explained by the confusion concerning the origins and scope of the trust doctrine. There 
are two versions of the trust doctrine. Under the original one, first devised by Chief 
Justice John Marshall, the doctrine has its roots in the history of the relationship between 
the tribes and the European powers, international law such as the doctrine of discovery, 
and organic documents such as treaties signed between the United States and Indian 
tribes.31 Under that version, the tribes acknowledged their dependence on the United 

26 469 F.3d 801,810 at n. 10. 

27 See for instance Scott Hall, The Indian Law Canon of Construction vs the Chevron doctrine: 
Congressional intent and the Unambiguous Answer to the Ambiguous Problem, 37 Conn. L. 
Rev. 495 (2004). See also Alex TallchiefSkibine, Indian Gaming and Cooperative Federalism, 
42 Ariz. St. L. J. 253, at 269-273. 

28 See Montana v. Blackfeet Tribe, 471 U.S. 759, 766-67 (1985). 

29 See Chicaksaw Nation v. United States, 534 U.S. 84 (2001)(dissenting opinion of Justice 
Sandra O'Connor taking issue with majority opinion on this topic). 

30 See Alex Tallchief Skibine. The Chevron Doctrine in Federal Indian Law and the Agencies' 
duty to Interpret legislation in Favor of Indians: Did the EPA reconcile the Two in 
Interpretation the "Tribes as States" Section of the Clean Water Act, 11 St. Thomas L. Rev. 15 
(1998). 

31 See generally, Mary Christina Wood, Indian Land and the Promise of Native Sovereignty: The 
Trust Doctrine Revisited, 1994 Utah L. Rev. 1471. 
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States, and transferred huge amount of lands to the United States. In return the United 
States promised to protect the territorial integrity of the tribal reservations and the tribes' 
right to self-government within that territory. 32 

Unfortunately, this understanding of the trust doctrine changed in the early 1900's 
at the height of the Allotment Era, and the Court started viewing the trust doctrine as 
being necessary because Indians were incompetent, and racially inferior. 33 In other 
words, from defming a relationship between a more powerful nation, and its duties to 
protect the sovereignty and territories of militarily and economically weaker ones, the 
trust doctrine was defined as being a relationship between the United States and racially 
inferior individual Indians, as wards of the government. 34 

It is also during this period that the Court started to look at the trust doctrine as a 
grant of extra constitutional power to the Congress and held that the Congress possessed 
"plenary power" over Indian tribes.35 Although the Court nowadays takes the position 
that this plenary authority comes from the Indian Commerce Clause and the treaty 
power,36 it has to be remembered that at the time during which Indian tribes lost most of 
their lands to the United States through unilateral takings, the allotment era, the power 
was thought to be plenary because of the political question doctrine and the trust 
doctrine.37 The Indian canon of statutory construction can, therefore, also be understood 

32 The trust doctrine does extend to non-treaty tribes because they, like the treaty tribes, were 
also subjected to the doctrine of discovery under which the discovering European nation (and 
later the United States) obtained the ultimate fee to all tribal lands. The only difference with 
treaty tribes is that the non-treaty tribes' right to their territory was not confirmed in treaties but 
through acts of congress and Executive Orders. 

33 See United States v. Sandoval, 231 U.S. 28 (1913). 

34 Professor Wood has referred to this version of the trust doctrine as the guardian ward version 
as opposed to the initial one which she termed the sovereign trust version. See Wood, Indian 
Land and the Promise of Native Sovereignty, supra at n. 31. 

35 See Cherokee Nation v. Hitchcock, 187 U.S. 294 (1902). 

36 See Cotton Petroleum v. New Mexico, 490 U.S. 163, 192 (1989) declaring that "The central 
function of the Indian Commerce Clause is to provide Congress with plenary power to legislate 
in the field oflndian affairs." 

37 Lone Wolfv. Hitchcock, 187 U.S. 553, 565 (1903), stating "Plenary authority over the tribal 
relations of the Indians has been exercised by Congress from the beginning, and the power has 
always been deemed a political one, not subject to br controlled by the judicial department of the 
government." 
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as arising from the fact that under the trust doctrine as conceived during the allotment era, 
the Supreme Court gave Congress something that was not in the Constitution and did not 
have to be given: Plenary authority not only over the affairs ''with'' the Indians but over 
the affairs "of' the Indians. In return, the Court would presume that when Congress 
was legislating in the area of Indian affairs, it was acting as a trustee for the benefit ofthe 
Indians.38 This is why statutes enacted in the area of Indian affairs are supposed to be 
liberally construed for the benefit of Indians with any ambiguities resolved in the Indians' 
favor. 

Fortunately, Congress put an official end to the allotment or assimilation policy 
with the passage of the Indian Reorganization Act. One can argue that in enacting the 
IRA and re-establishing a government to government relationship with Indian tribes, 
Congress also rejected the rather racist version of the trust doctrine prevailing during the 
allotment era an re-instated the original or Marshall version ofthe trust doctrine. Under 
this version, trust duties are not obligations that exist because Indians are weak and 
defenseless, poor, or incompetent, but arise because Indian tribes ceded millions of acres 
to the United States, either in treaties or through the doctrine of discovery, and in 
exchange, the United States promised that it would protect the tribes' exclusive right to 
their territories and the right to exercise tribal self-government inside these territories. 

Of course, we now know that these are the promises and obligations which were 
grossly violated during the allotment era. One can conceptualize the IRA as being a 
recognition of that fact. The IRA, therefore, was enacted to put an end to such violations 
and section 5 was enacted to repair some of the damages that was done. As explained in 
the next section, this conceptualization is crucial to a correct understanding of the trust 
duties the Secretary of the Interior has in implementing section 5 of the IRA. 

While related to the issue of statutory construction, the issue being presently 
considered is slightly different: It is whether the Secretary has to take the trust doctrine 
into consideration in devising regulations like the ones implementing Section 5 of the 
IRA. Because, as explained above, the Indian canon of statutory construction is derived 
from the trust doctrine, there should not be any principled difference between an 
agency's duty to use the Indian Canon in resolving ambiguities in statutory interpretation 
and the agency's duty to take into account the trust doctrine in devising regulations 
implementing legislation enacted for the benefit of Indians. 

4. Further reasons specific to placing land into trust as to why the trust doctrine 

38 Id. at 568, stating "We must presume that Congress acted in perfect good faith in the dealings 
with the Indians of which complaint is made and that the legislative branch of the government 
exercised its best judgment ion the premises." 
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should playa role in the Secretary's implementation of section 5. 

From 1778 until 1871, the United States signed treaties with Indian tribes. In 
those treaties, the tribes ceded million of acres to the United States and acknowledged 
their political dependence on the militarily stronger nation. In return, the United States 
set aside reservations for Indian tribes and promised that it would secure such 
reservations for the exclusive use of the Indian tribes. Except for land purchased by 
tribes on the open market and held in fee simple, all lands held by Indian tribes, even 
tribal treaty lands, are said to be held in trust by the United States. Some have argued 
that there are no compelling legal reasons tribal treaty lands to be considered to be trust 
land. While there is no official Supreme Court statement on this issue, the more plausible 
argument is that lands held by a tribe pursuant to a treaty are said be to held in trust by 
the United States for the benefit of that tribe because under the doctrine of discovery, as 
enunciated by the Supreme Court in Johnson v. M'Intosh,39 upon "discovery" the 
discovering Nation acquired the ultimate fee to all Indian land within the United States 
with the Indian tribes only retaining a right of occupancy, also known as "aboriginal" 
title. When the United States signed a treaty with a tribe creating a reservation, it 
confirmed the right of that tribe in these reserved lands and guaranteed the exclusive use 
of such lands for such tribe. Thus under a treaty, the Indian or aboriginal title to the land 
became vested and protected under United States law. However, the ultimate fee still 
belongs to the United States. This is why Indian treaty lands cannot be sold by the tribe 
without the United States consent. This is also why states cannot tax such lands without 
express congressional authorization. It has been estimated that by the 1880's, the 
amount oflands set aside for Indian tribes under such treaties was around 138 million 
acres.40 

Starting in the 1880's, the United States adopted a policy of trying to assimilate the 
Indians into the mainstream of American society. One aspect of this policy was to 
transform Indians from hunters into farmers. To this end, the United States enacted the 
General Allotment Act of 1887,41 the purpose of which was to break up the tribal land 
base by allotting Indian reservations. This meant that the tribal land base would be split 
up into allotments, generally of 80 or 160 acres of land, and given to each individual 
tribal member. These allotment were to be held in trust for the individual tribal 
members. The rest of the tribal land was considered "surplus" and made available for sale 
to non-Indians. 

39 21 U.S. 543 (1823). 

40 See County of Yakima v. Confederated Tribes, 502 U.S. 251,255-56 (1992). 

41 25 U.S.C. 331 et seq. 
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Initially, the United States believed that as a result of the treaties, the reservations 
could not be allotted without the consent of the tribes and therefore attempted to get the 
tribes to agree to the allotment of their reservations. The U.S. Supreme Court eventually 
held, however, that the treaties could be abrogated by the United States unilaterally even 
if such abrogation was alleged to be an unconstitutional taking of tribal property. 42 

Furthermore, the Court held that the constitutionality of such action was not justiciable 
because it amounted to a political question.43 It is estimated that as result of the 
allotment policy which was in effect between the 1880's and 1934, Indian tribes lost over 
90 million acres of land so that by the end of the allotment policy, the tribal land based 
had shrunk to 48 million acres.44 

Eventually, the allotment policy was deemed a failure and was repudiated with the 
enactment of the Indian Reorganization Act of 1934. Section 5 was enacted so that the 
Secretary of the Interior could start the process of correcting the wrongs inflicted on the 
tribes as a result of the Allotment policy. The Lonewolf decision itself, was eventually 
overturned in 1977.45 Thus it is important to note that for the purpose of evaluating the 
Secretary's duty to take land into trust under section 5, it is important to remember that 
the allotment acts amounted to an unconstitutional taking of tribal property by today's 
standards.46 

CONCLUSION. 

In issuing its Section 5 regulations, the Secretary seems to have been overly 
concerned with the effect such transfer into trust would have on state tax rolls, on 
potential creation of jurisdictional conflicts, and with how many miles the lands are 
from existing reservations. These have nothing to do with the trust doctrine. In fact, the 
regulations read as if the Secretary is viewing himself as having some kind of trust duties 
to protect the states and their political sub-divisions. Yet, this paper has showed that 

42 Lonewolfv. Hitchcock, 187 U.S. 553 (1903). 

43 Id. at 565. The Court stated "Plenary authority over the tribal relations if the Indians has been 
exercised by Congress from the beginning, and the power has always been deemed a political 
one, not subject to be controlled by the judicial department of the government." 

44 See Readjustment ofIndian Affairs: Hearings on H.R. 7902, House Committee on Indian 
Affairs, 73d Congo 2d Sess. 16 (1934). 

45 Delaware Tribal Business Comm. V. Weeks, 430 U.S. 73, 84 (1977). 

46 See United States V. Sioux Nation, 448 U.S. 371(1980). 

11 



section five was enacted pursuant to the trust doctrine to remedy the wrongs inflicted on 
Indian tribes during the Allotment era. The additional procedural burdens and barriers 
imposed by the regulations are especially vexing when one considers the ease and lack of 
procedures with which tribal lands were transferred out of trust and tribal ownership 
during the Allotment era. Even today, it seems that it is procedurally much easier for 
land held in fee by individual Indians to be transferred out of trust that it is for land to be 
transferred into truSt.47 Therefore, in enacting the regulations, the Secretary should have 
instead taken the following four factors under consideration: 

1. The purpose of section five was to remedy a gross injustice perpetuated on the tribes: 
The unilateral abrogation of solemn promises made in countless treaties signed between 
the United States and the tribes. 

2. Although such taking of tribal treaty land by unilateral congressional abrogation was 
declared legal at the time by the Supreme Court, this decision was subsequently reversed 
so that by today's standards, the taking of tribal land without just compensation would be 
held unconstitutional. 

3. Section 5 was enacted to remedy the tribal land loss resulting from the Allotment 
policy. This policy was overturned in 1934 but by then the tribes had lost over 90 million 
acres of land. 

4. While It is estimated that since 1934, some 8 million acres have been restored to tribal 
trust status, this still represents less than 10% of the land base that was lost by the tribes. 

Finally, I am aware that there is probably little chance, at least in the immediate 
future, for the section 5 regulations to be further amended or revised to give the trust 
doctrine a more central place. While this paper has been about the role the trust doctrine 
should have had in the issuance of regulations implementing section 5, similar issues and 
concerns are raised with the actual application of the existing regulations in individual fee 

47 See 25 C.F.R. 152.1 et seq. While it is true that under Part 152.2, "Any application which, 
if approved, would remove Indian land from restricted or trust status, may be withheld, if the 
Secretary determines that such removal would adversely affect the best interests of other Indians 
or the tribes," such decision can only be withheld "until the other Indians or the tribes so affected 
have had a reasonable opportunity to acquire the land from the applicant." In other words, if the 
tribe is a poor tribe lacking financial resources to buy the land, it is out of luck. Yet, such 
transfers out of trust would, in many cases, result in the land becoming taxable by the state and 
its political sub-divisions. Nowhere in the regulations, however, is there any similar language 
as exists with the section 5 regulations, requiring the Secretary to look at the jurisdictional 
implications and problems this transfer may create for the tribe on which reservation such land is 
located. 
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to trust decisions. Needless to say, the trust doctrine should playa central role in the 
application of the current section 5 regulations to individual decisions. 
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Catherine A. Decker, Court Reporter 

CCR 1975 

VAN PELT CORBETT BELLOWS, (206) 682-9339 

1 MR. NASH: Good morning. My name is Douglas Nash, 

2 Director of the Center for Indian Law and Policy here 

3 at Seattle University's School of Law. It's my 

4 pleasure to welcome all of you here today and 

5 particularly welcome you to the new law school annex. 

6 This is the second time I've been in this building and 

7 it is brand new, literally, or recently redone. And 

8 with so many things new, there's some bugs to shake out 
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9 and test them and begin to see some of the design 

10 situations with the building and classrooms. But one 

11 thing that remains a constant, just like any class, 

12 everybody's afraid to sit in the front row. Some of 

13 the cheap power I have when I'm in a classroom. 

14 We welcome you here today. I think we have a very 

15 exciting, interesting program. Looking forward to some 

16 good results. We're going to shuffle the very initial 

17 part of the program early on just slightly. Interim 

18 Dean Annette Clark is at another meeting this morning, 

19 fIrst thing this morning, early on, and she's going to 

20 come back here just as soon as possible. And when she 

21 does, we'll fIt her into the program. 

22 But I would like to begin the meeting right and 

23 ask our friend and immediate past chairman of the Warm 

24 Springs Tribe, Mr. Ron Suppah, to start us off with a 

25 blessing, if you would. 
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1 [Mr. Suppah proceeds with blessing and song in his 

2 native tongue.] 

3 MR. NASH: Thank you, very much, Ron. 

4 We have a number of things to cover before we get 

5 under way with the substantive part of our program. 
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6 One of the things that we have to do are some general 

7 housekeeping information, and we also have a number of 

8 people to thank for helping us pull this together, in 

9 addition to all of you being here. I'd like to 

10 introduce to you Eric Eberhard, who I would like to 

11 thank as the man of the laboring oar in putting all of 

12 this together in getting the panelists here and 

13 organizing the program. Eric is the Distinguished 

14 Indian Law Practitioner in Residence here at Seattle 

15 University School of Law, formerly with Dorsey and 

16 Whitney for many years. Also worked for 

17 Senator John McCain and the Indian Affairs Committee 

18 for the senate, and before that, way back when, he was 

19 with DNA Legal Services. So I'll tum it over to Eric. 

20 MR. EBERHARD: Thank you, Doug. And thank you 

21 everyone for being here today, particularly to all of 

22 our presenters and panelists, moderators, but also to 

23 all of you who took time out of your schedule to spend 

24 a day with us on these "land acquisition issues" as 

25 we're euphemistically calling them. We all know it's 
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1 fee-to-trust and we all know that it's non-gaming and 

2 gaming, and that there's a fair amount of controversy 
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3 attached to both kinds of fee-to-trust transfers these 

4 days. 

5 We're hoping that we can talk through what the 

6 issues are in a thoughtful and careful way, identify 

7 what those are, and try to reach for some solutions to 

8 see if we can get the process to move. It has not 

9 moved very well at any point in time; and particularly 

10 over the last 15 or so years it has been very, very 

11 difficult. 

12 I want to particularly thank the Warm Springs 

13 Tribe and St. Regis Tribe for their support in trying 

14 to help us make this happen today. And then there is a 

15 whole small army of people; you've seen a few of them 

16 here this morning. Many of them I don't even know. 

17 Things just happen once you say, 'This needs to get 

18 done'. Starting at the very top with our good dean, 

19 Dean Clark; Assistant Dean Bird; Assistant Dean Ahearn; 

20 Roxanne Mennes, the Director of our CLE program; Arlis 

21 Doss; Rebecca Parker; Stephanie Zimmerman; Bao 

22 Campbell, Barratt Godfrey; Lori Lamb; Charlotte 

23 Anderson; and Sarah Barber. And first and foremost, 

24 Lupe -- Guadelupe Ceballos. 

25 [Mr. Eberhard presents flowers to Ms. Ceballos.] 
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1 MS. CEBALLOS: Thank you. 

2 MR. EBERHARD: None of us would be here without 

3 her. That's the truth of it. And just to give you a 

4 little glimpse into her life: Single mom raising two 

5 teenagers, working full time, going to law school, 

6 graduated, passed the bar and gets sworn in today of 

7 all days. [Applause.] And she's pulled this whole 

8 thing together. So our deep gratitude to you. 

9 MS. CEBALLOS: Thank you. Thank you. 

10 MR. EBERHARD: There is CLE credit for this and I 

11 know there's some confusion about how much. Please 

12 sign up if you're a lawyer and you want the CLE credit. 

13 We will be working with the state bar to try to get as 

14 many credit hours as possible. 

15 We did not actually start out with this as a CLE. 

16 As it became evident that we were going to be able to 

17 get a number of practitioners and scholars to 

18 participate and that we would have some written 

19 materials, we began the dialogue with the state bar to 

20 see how much CLE credit we can get. We'll assess that 

21 at the end of the day. You should check the MCLE Web 

22 page to see what the credit is as you go along. But be 

23 sure to register if you want the CLE credit. 

24 We do have a court reporter here. She is going to 

25 take down every word that's said. We will prepare a 
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1 transcript; we will prepare a complete report of the 

2 meeting; we will be sending that report to the 

3 Department of the Interior and to the key committees in 

4 Congress. Weare going to call on the federal 

5 officials who have some responsibility for these issues 

6 to take a look at what we've done here today and to try 

7 to set some new policy direction and get this process 

8 moving. We will also be soliciting some additional 

9 scholarly articles to accompany that report to try to 

10 add some further defInition to the policy options. 

11 We will have lunch here today; it's a box lunch. We 

12 only have 45 minutes for lunch. We ask that you stay 

13 in or around the building. The schedule is extremely 

14 tight. We're already behind. And we want to try to 

15 have time for all of the panelists, but we also want to 

16 have time for some question and answer and dialogue. 

17 The fmal panel of the day is really intended to 

18 promote that dialogue and the identifIcation of 

19 possible solutions to the delays that people are 

20 encountering. We'll have a reception at the end of the 

21 day; it will be right out here in the lobby. 

22 And probably the most important thing, the 

23 restrooms are right at the front of the building in the 
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24 room off to the side. And that's it. Thank you. 

25 MR. NASH: I'd like to, as I said, adjust the 
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1 schedule a little bit. Before Dean Clark gets here, 

2 I'd like to invite the director of Bureau of Indian 

3 Affairs, Mr. Michael Black, to offer some comments. 

4 We're very pleased and grateful that he could join us 

5 today. We look fOlWard to his comments and we're glad 

6 to have him here. 

7 

8 

9 MICHAEL BLACK 

10 

11 Good morning, everybody, and thank you very much 

12 for allowing me the opportunity to be here today. When 

13 we first heard about this conference, it was one of 

14 those things they were asking who should be here, and 

15 of course I felt strongly that the program staff that 

16 had the responsibilities for implementing the program 

17 should be here. But at the same time, I thought, as 

18 the Bureau Director, it was my job to be here to hear a 

19 lot of the issues; but even more so to hear some of the 

20 solutions that can be offered up to us to make our jobs 
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21 better in serving you, in serving the tribes and the 

22 individuals out there that are trying to bring land 

23 into trust. 

24 I'm newly appointed as the Bureau Director, as 

25 many of you probably know. I've been on the job 
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1 officially for about a month, serving in an acting 

2 capacity about a month before that. From the day that 

3 I walked into the job, Secretary Salazar sat me down 

4 and made it very clear to me and to all of the Regional 

5 Directors out there and all of the Bureau staff that 

6 fee to trust is a priority with the Secretary of the 

7 Interior, and that message carries down through the 

8 Assistant Secretary, Mr. Larry EchoHawk, that we have a 

9 charge. 

10 There is no -- you know, and we've heard this in 

11 the past under previous administrations about 

12 moratoriums on fee to trust, that we're not going to be 

13 bringing land into trust. That is not the case. I 

14 can't say that clear enough. That comes straight from 

15 the Secretary of the Interior all the way down. There 

16 is no moratorium on fee to trust. 

17 And we have a charge from the Secretary of 
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18 Interior. It is in the perfonnance elements for the 

19 Regional Directors and on down to the staff that we 

20 will process fee-to-trust transactions. We will do 

21 whatever we can to bring land into trust for the tribes 

22 and the individuals. 

23 And following that message, one of the very first 

24 things I did in my job was bring in Mr. Darryl LaCounte 

25 as a Special Assistant to the Director. He'll be on 
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1 one of the panels here later in the morning. His main 

2 charge right now is fee- to-trust. And he'll discuss it 

3 a little bit more in-depth as we go through the morning 

4 here. But he's got a team of people that's working 

5 with him looking at the whole process of fee-to-trust, 

6 trying to go through it, standardize it, identify the 

7 key steps that are involved to make sure our staff are 

8 aware of what their jobs are, what they have to do, and 

9 not create additional work that hampers not only our 

10 ability to get the process working but also that 

11 hampers the tribes and the individuals in getting their 

12 applications processed. 

13 We want to make this process as streamlined and as 

14 easy as we can. Granted we have regulations we have to 
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15 follow; we have policies we have to follow. But we're 

16 looking at all of that and saying, 'Okay, what really is 

17 necessary and what really isn't? What can we do to get 

18 this thing through?' There's some contentious issues 

19 out there that we don't have control over, the tribes 

20 don't have control over. But those are a lot of the 

21 things that we're going to be trying to work through. 

22 So I'm here today to listen, hear the discussions. 

23 I'm looking forward to hearing some of the ideas and 

24 the solutions that you can all offer up to us that, 

25 there again, will help us to serve everybody better. 
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1 So with that, I don't want to take up any more 

2 time. I know this is a really tight schedule. Once 

3 again, I appreciate the opportunity to be here. Thank 

4 you. I'll be around all day, so if anybody's got any 

5 other questions throughout the day, please, I'm 

6 available. 

7 Thank you, very much. 

8 

9 MR. NASH: Thank you, very much, Mr. Black. Good 

10 words and exactly the reason why we put this conference 

11 together. We're very glad that Director Black is able 
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12 to join us and others from the Bureau and Solicitor's 

13 Office and Interior. Very timely subject and we hope 

14 to have a very good and enlightened exchange of ideas 

15 and discussions over the course of the day today. As 

16 Mr. Black indicated, he's open to hearing ideas and 

17 concepts, and all of you I think know the problems and 

18 have ideas, and we look forward to hearing those. 

19 I'd like to ask Mr. Bob Anderson to step up next 

20 and proceed with his presentation. As I said, we're 

21 juggling a little bit. Part of the criteria for being 

22 a presenter here is you have to start at that end of 

23 the room, come up and crawl over this bench and get 

24 into a chair in less than 3.9 seconds. Bob was able to 

25 do that earlier but he may not today. 
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1 Bob Anderson -- in my real life, I assume 

2 everybody knows everybody that I know, and that's not 

3 always the case. The bios of all of our presenters are 

4 in the material. Bob, as many of you know, is a 

5 professor at the other law school in Seattle, where he 

6 teaches Indian law and heads the Indian law program 

7 there. Been active in Indian law for many years. You 

8 can read about his history in the biography. But with 
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9 all of the speakers today, we're just going to give 

10 summary introductions and leave the details to you to 

11 look at in the bios. 

12 Bob? 

13 

14 

15 

ROBERT ANDERSON 

16 Thank you, Doug. Thank you all. Nice to be here 

17 and have a chance to talk a little bit about the 

18 Carcieri case. And I'm really looking forward to the 

19 rest of the program and want to thank Seattle U for 

20 putting this together, because the panels that followed 

21 me are really the ones that deal with the major issues 

22 out there. I know there are some tribes that have huge 

23 problems caused by the Carcieri case or at least by the 

24 way the Department of the Interior is sort of dragging 

25 its feet in determining what it means. But the 
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1 administrative machinery for taking land into trust is 

2 something that's critical in terms of being revisited, 

3 explored, perhaps tinkered with. And I know that the 

4 speakers who will follow me today have a lot of great 

5 ideas about those sorts of things. 
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6 Now, I didn't make up the title for my talk here, 

7 Carcieri v. Salazar, John Collier, and the Meaning of 

8 "Under Federal Jurisdiction." But I tried to tailor my 

9 remarks. So I'll cover all of these things. You know, 

10 it's -- when I was on the Obama transition team and we 

11 were sort of tasked with identifying issues that would 

12 come up, we were told specifically not to make 

13 recommendations on what the policymakers ought to do, 

14 that that would be the appointed people who would be 

15 doing that when they got into office. 

16 But one of our foremost issues, of course, was 

17 notice to everyone that they would need to deal with 

18 what we then called Cartieri v. Kempthorne, because he 

19 was still the Secretary of the interior, and that this 

20 case was going to come down and either cause some 

21 consternation or it would be a good thing for the 

22 Department. And there is consternation about it. 

23 Now that I'm out on my own, I can make 

24 recommendations to the Department. And I didn't 

25 realize that I was actually writing a paper for this 
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1 until Eric told me that yesterday, so thank you, Eric. 

2 But I've got a start on it. And I decided what I would 
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3 do would be to talk about -- you know, what would I 

4 tell the Secretary of the Interior and the Solicitor 

5 and the Bureau of Indian Affairs that they ought to do 

6 in response to Carcieri? How should they interpret the 

7 opinion and go forward? 

8 You know, one of the things that was always 

9 critical in dealing with the Department of the 

10 Interior, either from the inside or from the outside, 

11 was to separate the legal from the policy issues. 

12 I'd been told I would be interrupted here at some 

13 point. Go ahead. 

14 

15 MR. NASH: Hold that thought. We appreciate Bob's 

16 flexibility. 

17 It's my pleasure at this point in time to 

18 introduce to you Interim Dean Annette Clark. When 

19 former Dean Kellye Testy was here, she had appointed 

20 Annette as associate dean, a position she served in for 

21 a long time, and then, wisely, when Dean Testy left she 

22 appointed Annette Clark as interim dean to serve until 

23 the dean search process was complete here at SU and a new dean 

24 was selected and seated. It has been a real pleasure 

25 to work with Dean Clark. She is extremely supportive 
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1 of our efforts and plans here. The concept of the 

2 Center for Indian Law and Policy came about just as she 

3 was stepping into the role of interim dean. She is, as 

4 I say, very supportive. We have an opportunity to meet 

5 with her whenever we need to, and it's always a 

6 pleasure, because frequently her words to us are, What 

7 can I do to help you? She does that with regularity. 

8 Her bio is in the materials, as well, for your 

9 review. And without further ado, I'd like to introduce 

10 Interim Dean Annette Clark. 

11 

12 

13 

14 

ANNETTE CLARK 

15 Welcome to everybody. And I'm sorry to be coming 

16 in and interrupting in the middle when you've already 

17 started. I actually had an event downtown this morning 

18 and then slipped up here to the law school. 

19 I don't know if it was mentioned, but this is 

20 actually our very first public event in this building, 

21 which is our new School of Law Annex. And we just 

22 dedicated it last week. It opened to classes on June 

23 2nd. And the Indian land acquisition meeting is the very 

24 first event that we're having in here. And it is great 

25 for me as dean after an 18-month process to see you in 
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1 this building and really initiating it with this 

2 program that you have today. 

3 And I know that we have here senior people from 

4 the Department of the Interior, tribal leaders, 

5 nationally recognized lawyers, professors and 

6 consultants from around the nation who will participate 

7 as panelist presenters and as audience members. And it 

8 is an honor to have you here. 

9 I don't work and haven't worked in the field of 

10 Indian law, so I'm not conversant with the substance of 

11 the impressive program that Doug Nash and Eric Eberhard 

12 have worked so hard to put together for you. But I am 

13 familiar with the history of this country, and I know 

14 that the story of the loss of Indian land is one of 

15 great injustice, and I know that it is a continuing 

16 injustice. The broken treaties and betrayed promises 

17 are with us all in this country, and it's a measure of 

18 the importance that land holds for all of you that you 

19 have never given up your fight for the restoration for 

20 what has been wrongfully taken from you and your right 

21 to control the use of the land that you continue to 

22 own. 

23 We know that for many Americans land is something 
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24 that is fungible. It's to be bought and sold, it's to 

25 be developed and turned into a source of revenue. 
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1 But I know that for many of you, land is connected to 

2 the essence of who you are as individuals and as 

3 tribes. It sustains you and your families. It 

4 supports your cultures and you governments. You have a 

5 spiritual and practical connection to the land that is 

6 profound. The right to have your land taken into trust 

7 is so important it needs to be permanently protected. 

8 And it's far more than a matter of who holds title to 

9 the land. It is the only means available to ensure 

10 that the land cannot be taken from you again, and it's 

11 the only means by which you can achieve some measure of 

12 justice. 

13 The fact that you've had to purchase the land, 

14 endure years and years of delays and challenges -- and 

15 I understand increasing delays and challenges -- pay 

16 for environmental reviews, bear the costs of protracted 

17 litigation, and contend with an ever shifting set of 

18 legal requirements with no guarantee that you will 

19 succeed in placing the land into trust is a measure of 

20 the importance you place on the land. It's also a 
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21 measure of your commitment to right the continuing 

22 injustice. On behalf of the law school community --

23 and I want you to know, this is a law school whose 

24 mission is to educate outstanding lawyers who are 

25 leaders for a just and humane world -- we want to be 
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1 helpful. 

2 As Doug mentioned, we are incredibly supportive of 

3 the Center for Indian Law and Policy. We are proud and 

4 honored to have it be a part of our law school. And we 

5 are honored today to provide a forum where you can meet 

6 to exchange infonnation, identify problems, and discuss 

7 solutions. I think that that's one of the things I've 

8 really learned over the past year is that law schools 

9 can play an incredibly important role in legal 

10 communities in convening individuals who have interests 

11 that are similar, sometimes disparate, to provide a 

12 place and a forum for civil and in-depth conversation. 

13 And I know that today's proceedings are going to 

14 be transcribed and that a full report for the meeting 

15 will be prepared and distributed. Again, our goal at 

16 the law school is to have these kinds of events and 

17 these kinds of meetings have a long-lasting effect. So 
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18 we hope that that report will become a useful tool in 

19 your effort to fmd some justice on land acquisition 

20 issues. 

21 So again, we are honored and privileged to have 

22 you here today. Welcome. If there's anything that we 

23 can do for you over the course of the day, don't 

24 hesitate to ask. If you'd like to see the rest of 

25 Sullivan Hall, we're kitty-comer in the building 
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1 across the street. The Dean's office is on the second 

2 floor. I'm in all day and would be delighted to meet 

3 individually and say hello to any of you who would like 

4 to drop by. 

5 So thank you for being here. 

6 

7 

8 

9 

ROBERT ANDERSON (continued) 

10 As I was saying . .. The good thing is I got to 

11 go out and get some coffee. 

12 I was talking about the difference between the 

13 policy and the law. And that was -- I thought, well, 

14 what could I do that would be useful today. And I 
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15 guess I'll just give you my thoughts, for whatever 

16 they're worth, on how I would approach this case as you 

17 get into the other issues. And since I'm going to have 

18 a chance to actually write this paper up a little bit, 

19 I'm hoping that I'll have time for some comments and 

20 questions before the next speaker; and if not, that 

21 we'll have more of a dialogue during the day. I think 

22 the last panel is kind of open-ended and will provide 

23 some opportunities for more interaction. 

24 So what -- I guess the first question is in 

25 talking to anyone about this case and the effect of it 
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1 is what actually is the holding of the case? That's 

2 always a good place to start. And we see right at the 

3 outset of the opinion in the introductory paragraphs 

4 the Court stating "As a result," talking about the 

5 phrase "now," meaning as of 1934, that "now under 

6 federal jurisdiction" refers to a tribe that was under 

7 federal jurisdiction at the time of the statute's 

8 enactment, that's the Indian Organization Act of 1934. 

9 And Justice Thomas, writing for six members of the 

10 Court says, "As a result, section 479 limits the 

11 secretary's authority to taking land into trust for the 
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12 purposes of providing land to members of a tribe that 

13 was under federal jurisdiction when the IRA was enacted 

14 in 1934," and then expends a few pages rejecting the 

15 arguments made by various parties and amici in the case. 

16 And then again in section IV of the opinion, which 

17 is very short, Justice Thomas hones in on exactly what 

18 the Court is deciding on this February 24, 2009, date 

19 that the opinion was handed down. 

20 And again, "We hold that 'now under federal 

21 jurisdiction' unambiguously refers to those tribes that 

22 were under the federal jurisdiction of the u.s. when 

23 the IRA was enacted." Critically, what about the 

24 Naragansetts? Were they under federal jurisdiction? 

25 That issue had not been briefed. All the briefmg in 
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1 the case focused on whether "now" meant 1934 or had an 

2 ongoing meaning, so that tribes that were recognized 

3 and under federal jurisdiction in 1999 or whenever 

4 could have land taken into trust for them. That was 

5 the common interpretation that the Department of the 

6 Interior had followed and that the Indian law 

7 community, including those who represent tribes, and I 

8 think those who were opposed to tribes, generally had 
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9 subscribed to in the course of these administrative 

10 proceedings and the litigation that followed. 

11 But the Court in Carcieri decouples the federal 

12 recognition from the under federal jurisdiction portion 

13 of the statute. Were the Naragansetts under federal 

14 recognition? They were undoubtedly recognized when the 

15 land was -- application to have land taken into trust. 

16 But were they now under federal jurisdiction as of 

17 1934? The Court doesn't examine at all what "under 

18 federal jurisdiction" means; instead, the Court says, 

19 "None of the parties or amici, including the 

20 Naragansett Tribe itself, has argued that the tribe was 

21 under federal jurisdiction in 1934." Okay. 

22 Should you remand it to consider that question? 

23 The Court says no. The Court says that the "Petition 

24 for the writ of certiorari filed in this case 

25 specifically represented that the Naragansett Tribe 
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1 was," in 1934, "neither federally recognized nor under 

2 the jurisdiction of the federal government." 

3 And then Justice Thomas pulls out Court Rule 15.2. 

4 I haven't done any research to see how many times a 

5 majority opinion has rested on Court Rule 15.2 for a 
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6 significant part of its holding, but he says that 

7 "Under our rules, the fact that respondent's brief 

8 declined to contest this assertion in the petition for 

9 certiorari is reason alone to accept this as fact for 

10 purposes of our decision." And he looked at rule 15.2, 

11 which provides that "Counsel are admonished that they 

12 have an obligation to the Court to point out in the 

13 brief in opposition and not later any perceived 

14 misstatement made in the petition." 

15 So the statement made in the petition that the 

16 Naragansett Tribe was not under federal jurisdiction was not 

17 contested by the Naragansetts or United States, and 

18 accordingly for Justice Thomas, that was enough to hold 

19 that the statute didn't apply to the Naragansetts; they 

20 were not under federal jurisdiction as of 1934. End of 

21 discussion. 

22 So we have a holding that I tend to characterize 

23 as extremely narrow, dealing with a tribe that conceded 

24 that it was not under federal jurisdiction in 1934. No 

25 explanation by the Court of what it meant to be under 
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1 federal jurisdiction in 1934. The only evidence cited 

2 by Justice Thomas, he does say that the evidence in the 
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3 record is to the contrary with regard to being under 

4 federal jurisdiction. He cites the federal 

5 acknowledgment petition decision recognizing the 

6 Naragansetts. If you look at that announcement in the 

7 Federal Register, which takes up about a column and a 

8 half, the decision in the Federal Register recognizes 

9 the tribe, which required a demonstration that they had 

lOa continual existence as an Indian tribe, doesn't talk 

11 about the meaning of being under federal jurisdiction 

12 whatsoever. 

13 I'll get back to that at the end when I say what I 

14 think the Department ought to do with this decision. 

15 So now we have to talk a little bit about what 

16 does it mean to be under federal jurisdiction. What 

17 does that mean? I mean, those of us who have worked in 

18 the area, you know, and you all have for many, many 

19 years, know that the acknowledgment process that the 

20 United States follows has been greatly criticized since 

21 1978 when it was formally put in place. Prior to 1978 

22 there was no official methodology for determining 

23 whether or not a particular Indian group constituted a 

24 tribe that should be dealt with by the government on a 

25 government-to-government basis other than the usual 
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1 processes that we saw. 

2 You know, up until 1872, the treaty -- 1871 -- the 

3 treaty mechanisms, agreements after that, negotiated 

4 between the tribes and the United States that resulted 

5 in the establishment of reservations for tribes. And 

6 those agreements having been ratified by Congress, in 

7 many cases the establishment of executive order 

8 reservations by the president for tribes, all of these 

9 things added together before 1978 to create, at least 

lOin the minds of the Department of the Interior and at 

11 least in the desks of the regional offices of the BIA 

12 and the superintendents' offices, the tribal entities 

13 with which they dealt that they recognized as a legal, 

14 albeit somewhat informal, matter. 

15 How you got on to the regional directors' list was 

16 not exactly clear. It wasn't controlled by the central 

17 office. When the IRA was adopted in 1934, John 

18 Collier -- I have to talk about him because his name is 

19 in the title -- put out a call to determine what groups 

20 should be eligible to reorganize under the Indian 

21 Reorganization Act. And he came up with a list of 

22 roughly 238 tribes. 

23 There's a pretty scant administrative record about 

24 how that list was developed. You do have the ten years 

25 after the IRA booklet that records which tribes voted 
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1 to accept or deny the IRA and the results of that 

2 election. But there really wasn't any defmitive 

3 Solicitor's opinion, rule from the Department, or even 

4 a court case that dealt explicitly with what it meant 

5 to be under federal jurisdiction; but we do have a lot 

6 of legal history that indicates what that phrase means. 

7 And I was talking to a friend yesterday and I 

8 said, 'Well, I'm going to start out and say jurisdiction 

9 is --.' You know, I looked at a number of different 

10 dictionaries, which Justice Scalia and others like to 

11 do in the court. I looked at the current dictionary 

12 that I have on my shelf from 2006, just a Webster's 

13 Dictionary, a Black's Law Dictionary from 2007. I 

14 found some very helpful briefing done by NCAl in a case 

15 at issue in the DC Circuit, a couple of definitions 

16 from 1934 from dictionaries and also from court 

17 decisions in our modem era defming what jurisdiction 

18 means. 

19 And what it comes down to is jurisdiction equates 

20 with legal authority, the power of the government to 

21 legislate or a court to hear a particular matter. And 

22 so we need to fmd out what does it mean to say that 

23 the tribe was under federal jurisdiction that was 
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24 subject to federal authority in 1934 or today, for that 

25 matter. 
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1 And so I've got half and hour, so I'm going to 

2 start in 1763 and move quickly forward. But you see, 

3 King George's proclamation of 1763 that we've all 

4 studied at some point, it provides that, "We do further 

5 declare it to be our royal will and pleasure for the 

6 present, as aforesaid, to reserve under our 

7 sovereignty, protection, and dominion all lands in the 

8 described territories for the use and benefit of the 

9 Indians who reside there"; an assertion of federal 

1 ° authority over the Indians who lived in the area that 

11 was becoming the United States by the British crown. 

12 United States, first through the colonies and then 

13 as successors to the authority asserted by the 

14 colonies, and from Great Britain likewise asserted 

15 authority over Indian affairs in the very first 

16 congresses. You've got the Northwest Ordinance under 

17 the Continental Congress in 1787, and then we've got 

18 the Trade and Intercourse Acts of 1790, that deal with 

19 Indians and the Indian country -- Indians not defined 

20 in the statute. To this day you'll fmd -- if you look 
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21 in Title 25 and elsewhere you'll find multiple 

22 definitions of Indians and Indian tribes for various 

23 purposes. 

24 So there's not a great deal of help there, except 

25 for the fact that there were people in what's now the 
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1 United States at the time that the discovery was made, 

2 at the time that the United States was formed, and that 

3 the United States asserted jurisdiction over Indian 

4 affairs in the constitution to the exclusion of the 

5 states. 

6 And so that leads me to take the position that 

7 even when we talk about federal recognition in the 

8 modem era, we're talking about acknowledgment of 

9 tribes that preexisted the establishment of the United 

10 States. The regulations bear that out, the federal 

11 government asserted authority to deal with the tribes 

12 that were here first. 

13 We know from history in all different parts of the 

14 country, including the Pacific Northwest, that when 

15 Isaac Stevens came out here to deal with tribes, he 

16 didn't ask the tribes to self defme who they were; he 

17 attempted to group tribes together for treaty-making 
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18 purposes. We have many confederated tribes. They know 

19 who they are and what their own internal subdivisions 

20 are. But from the United States' perspective, all of 

21 these groups were under federal jurisdiction. 

22 So we look to the Indian Depredation Act that was 

23 construed in United States versus Montoya. The Court 

24 talks about a tribe, meaning a body of Indians of the 

25 same or a similar race united in a community under one 
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1 leadership or government and inhabiting a particular 

2 though sometimes ill-defined territory. Sandoval, the 

3 case involving the Pueblos, again reiterating the 

4 United States' broad power to recognize Indian tribes 

5 through the political branches but noting that there is 

6 a limit on what Congress can do. Congress can't be 

7 arbitrary in delineating what constitutes an Indian 

8 tribe. 

9 The limitation is that only distinctly Indian 

10 communities may be recognized as Indian tribes. Now, 

11 there hasn't been much clarification on what that 

12 means. I always say that that means that the Sons of 

13 Norway in Ballard were not related to any indigenous 

14 group, cannot be recognized as an Indian tribe, nor can 
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15 the Rainbow Tribe that inhabits some of our public 

16 lands at certain times of the year. Instead, there's 

17 got to be the fact that there's a relationship to an 

18 indigenous group that the current group possesses. And 

19 if you do have that sort of a record, then that group 

20 is under federal jurisdiction. It may not mean that 

21 the United States recognizes them as a tribe, maybe for 

22 good reasons or maybe for the wrong reasons, but they 

23 are under federal jurisdiction in the sense of being 

24 subject to federal power under the Indian Commerce 

25 Clause. 
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1 So with groups that petition for federal 

2 recognition, for example, often are defeated on the 

3 ground or have had their petitions rejected in that 

4 they lack continuous political autonomy. They don't--

5 over time that they were too dispersed and didn't 

6 demonstrate that they were a unified group subject to 

7 the political authority of a body. Well, that's in the 

8 criteria that are placed in the federal regulations. 

9 Congress, if it chooses to, can override that 

10 administrative determination and recognize that group, 

11 so long as it's not being wholly arbitrary. 
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12 So even those groups that are not recognized under 

13 the federal acknowledgment process are under federal 

14 jurisdiction and were under federal jurisdiction in 

15 1934. The groups can't have land taken in trust on 

16 their behalf because they must be currently recognized 

17 under the current statutory framework in order for land 

18 to be taken in trust on their behalf under the IRA. 

19 So I think that the mistake that I see being made 

20 by some is to conflate recognition with 'under federal 

21 jurisdiction.' And look at the concurring opinions that 

22 make it clear -- and I'm going to be writing this up in 

23 a little more organized fashion -- that the recognition 

24 and under federal jurisdiction are decoupled within the 

25 meaning of the IRA, that you have to have both in order 
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1 to have land taken in trust. And whether a group was 

2 under federal jurisdiction in 1934 is a task that the 

3 Department should undertake in evaluating whether or 

4 not a group is eligible to have land taken in trust. 

5 First they're going to say, 'Well, are they 

6 recognized?' Now we have a list of federally recognized 

7 tribes published in the Federal Register every year, 

8 theoretically, more like every couple of years, but 

file:///qlDocuments%20and%20SettingsicparsonslDesktoplFull%20Day%20CLE.l.txt[9/16/20 1 0 7 :05 :49 AM] 



9 it's there and you can look and see if a group is 

10 recognized by the Department as a tribe. 

11 Second question is, 'Well, were they under federal 

12 jurisdiction in 1934?' Well, you know, that's not too 

13 difficult to ascertain either. You've got this list 

14 that was compiled initially, the 238 tribes. You've 

15 got other tribes that have been federally recognized, 

16 16 of them under the federal acknowledgment process. 

17 What about those tribes? They had to show continual 

18 political existence since at least 1900, or as an 

19 historical matter in order to achieve recognition under 

20 the criteria. So it seems to me that they were under 

21 federal jurisdiction in 1934, but so were the 

22 Naragansetts. And I think that's the harder question 

23 for the Department to answer. 

24 Well, what do you do about the fact that if you're 

25 going to say that presumptively groups that have made 
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1 it through the federal acknowledgment process or had 

2 been recognized by Congress were under federal 

3 jurisdiction in 1934, hey, the Superior Court said the 

4 Naragansetts, who went through that process, were not 

5 under federal jurisdiction. Well, they didn't analyze 
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6 what it meant to be under federal jurisdiction. That's 

7 count one. 

8 Secondly, the Naragansetts got tripped up by this 

9 technicality of not following Court Rule 15.2 in 

10 contesting every issue that's raised in the petition 

11 for certiorari, even though the litigation had focused 

12 entirely on the question of what the word "now" meant 

13 up to that point. And it seems to me that it was 

14 wrong, unprincipled, and unjust for the Court to rely 

15 on that rule, sort of -- I mean, it smacks of trickery 

16 to me to say, 'Ra, we gotcha. Look at this rule you 

17 didn't pay attention to,' instead of saying, 'All right. 

18 We've said, if "now under federal jurisdiction" means 

19 that you had to demonstrate that you were under federal 

20 jurisdiction in 1934, we're going to remand it for the 

21 Department to make that determination so we can have a 

22 factual record to evaluate when we make that 

23 determination.' 

24 So as a result of what the Court did with rule 

25 15.2, the Naragansetts are out of luck unless they can 
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1 get Congress to pass a statute that authorizes them to 

2 take land into trust. But I don't think that the 

file:///qlDocuments%20and%20SettingsicparsonslDesktopfFull%20Day%20CLE.I.txt[9/16/20 1 0 7 :05 :49 AM] 



3 Department is legally bound to say, 'Well, that means 

4 that every tribe that was recognized through the F AP 

5 process is not under federal jurisdiction.' That can't 

6 be the law because of the way the holding came down. 

7 They didn't analyze what it meant. 

8 And you know, accordingly, it seems to me the 

9 Department ought to evaluate these applications that 

10 are pending, and the Solicitor's Office, probably on a, 

11 you know, either on a case-by-case basis or in a larger 

12 opinion -- but you might not want to do that because it 

13 might take too long -- say, 'Look, you know, here's why 

14 this particular group was under federal jurisdiction in 

15 1934. Here's what we did when we went through the FAP 

16 process, here's the evidence we relied on to recognize 

17 them, and they were under federal jurisdiction in the 

18 sense of being subject to federal authority in 1934. 

19 They got left off the list in 1934 wrongly, 

20 arbitrarily, who knows why, and now they're before us 

21 and have come through the acknowledgment process and 

22 they're recognized'. It seems to me that the law in 

23 this area clearly supports the ability of the 

24 Department to make that determination as a matter of 

25 policy. 
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1 Finally, we do have John Collier mentioned in 

2 here, and I've heard some talk about these letters that 

3 he wrote -- or someone wrote for him and that he 

4 signed. We know how that works. 

5 So we've got something that Justice Thomas could 

6 have relied on in the concluding portion of his 

7 opinion, a March 18, 1937, letter to the congressman in 

8 the House of Representatives, John O'Connell, which 

9 states that, We have correspondence from you about a 

10 land claim that the Naragansett tribe is asserting, and 

11 I'm just letting you know here that "the Naragansett 

12 Indians have never been under the jurisdiction of the 

13 federal government, and Congress has never provided any 

14 authority for the various departments of the government 

15 to exercise the jurisdiction which is necessary to 

16 manage their affairs. The Naragansett Indians dealt 

17 with the crown of Great Britain to the colonial 

18 government and their affairs were practically disposed 

19 of at the time of the Revolutionary War and before the 

20 organization of the federal government under the 

21 Constitution of the United States." 

22 So you're saying, 'Hey, they ceased to exist.' 

23 Well, the fact that Congress passed land claim 

24 settlement legislation indicates to me that they hadn't 

25 ceased to exist, that this letter was in some way 
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1 wrong. The Naragansetts must have been petitioning the 

2 House of Representatives if the good congressman is 

3 asking the Department for its views about their legal 

4 status. More likely a full review of the record would 

5 indicate that the political branches had chosen not to 

6 deal with the Naragansetts, that as in many of the 

7 eastern states the federal government had simply 

8 declined to enforce the Trade and Intercourse Act. We 

9 know that from Maine and the other string of land 

10 claims that run down to Florida. And you know, that 

11 letter from Collier should not be given any significant 

12 weight at all in this process. 

13 So that's my advice. I see my friends from the 

14 Solicitor's Office back there. I'm sure they'll follow 

15 that recommended course of action. As usual, the 

16 people who need to hear this advice are not in the room 

17 today, but that's the way it goes. So I'm done. 

18 Questions? LynDee is going to come up here next. 

19 Michael? 

20 MICHAEL MIRANDE: Yeah. How would you characterize this 

21 limit in Sandoval about Congress can do it but it can't 

22 be arbitrary? Is there anything that you would use to 

23 point out what would be arbitrary and what wouldn't? 
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24 MR. ANDERSON: Well, I mean, I think that, you 

25 know, the old case of U.S. vs. Rogers, taking a group 
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1 of -- in that case an individual non-Indian, but taking 

2 someone who has no connection to a group that 

3 preexisted the establishment of the U.S. or European 

4 discovery of the U.S., you can't take that group. But 

5 other groups, you know, you look at the history of what 

6 Congress had done in tenns of recognizing tribes, 

7 consolidating different groups. You'd have to undo, 

8 you know, recognition of dozens of tribes. You've got 

9 the Reno Indian Colony which the Court described, you 

10 know, this is for people -- individualIndians who are 

11 homeless and consolidated on a reservation who then 

12 obtain federal recognition. 

13 So I think it's very, very limited restrictions on 

14 what Congress can do. The big restrictions in this 

15 area and that are consistent with what the Court has 

16 always emphasized is that these are political 

17 detenninations. So you've got a very broad area within 

18 which Congress can act pursuant to the Indian Commerce 

19 Clause, but Congress has to do it. And you know, 

20 Congress has not been notorious for gratuitously 
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21 bestowing benefits on Indian tribes in the United 

22 States. So it's best left to the political branches. 

23 I think the Holiday case makes that clear, as well, 

24 that the Court should defer. 

25 And it's a very broad scope of authority. You 
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1 know, it's been described as plenary in Lonewolf, 

2 to do horrible things, dishonest things 

3 that are shielded from judicial review. Arguably that 

4 cuts both ways. 

5 Yes? 

6 BILL IY ALL: I'm Bill Iyall. I'm the chairman of the 

7 Cowlitz Tribe. I wonder in the Naragansetts case was 

8 there ever an opportunity for the federal government to 

9 intervene in some kind of intervention? Consider that 

10 position and how now that puts them at such a 

11 disadvantage in dealing with the business that they're 

12 supposed to be dealing with. 

13 MR. ANDERSON: Well, the suit was against the 

14 U.S., so they were the party in the case. And I think 

15 it's one of the concurring opinions points out that, 

16 'Hey, the respondent, i.e., the United States, admitted 

17 in oral argument that the phrase "now under federal 
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18 jurisdiction" and recognition had never been decoupled. 

19 And they said, you know, 'We've never really parsed 

20 those things out because everybody thought that if 

21 you're recognized, you're eligible for benefits under 

22 the IRA regardless of when you got recognition.' 

23 So this was the first time it was decoupled, and 

24 that's why the concurring opinion said, 'Well' -- or at 

25 least Justice Souter, I believe, says, 'Look, we should 
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1 send it back and allow the government to look at this 

2 question separately, because they didn't have an 

3 opportunity to.' And the Court says, 'No. Rule 15.2, 

4 you admitted it, too bad.' Tripped up. An obscure 

5 court rule. 

6 BILL IY ALL: Something overlooked in the process is 

7 what you're saying? 

8 MR. ANDERSON: Yeah. One of the arguments against 

9 my position on this is that you're advising the 

10 Department to thumb its nose at the U.S. Supreme Court, 

11 that they made this decision and, you know, it's got to 

12 mean more than the Naragansetts are out of luck. And I 

13 say well, yeah. It establishes a rule that if you 

14 don't follow rule 15.2 in a case like this, you're 
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15 going to lose. So it has ongoing precedential effect, 

16 but probably not many people are going to be tripped up 

17 again, and the Department should be free to go through 

18 this exercise of evaluating whether or not groups with 

19 applications that have land taken in trust were under 

20 federal jurisdiction in 1934, and by "federal 

21 jurisdiction" we mean subject to federal power or 

22 authority, which is a very broad area. 

23 And so that's what I think the decision means. 

24 You can't take land in trust for the Naragansetts 

25 anymore because they litigated this case and they lost 
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1 and the government is bound by it, so they have to go 

2 to Congress if they want to help the Naragansetts out. 

3 But that's it. 

4 UNIDENTIFIED SPEAKER: How does the Department 

5 square that with the 1994 act where the federal 

6 agencies were prohibited from discriminating between 

7 some tribes and other tribes? 

8 MR. ANDERSON: I think the answer is with the 

9 Court. I think what they will say is, 'Look, we thought 

10 that that statute that requires that we treat all 

11 tribes the same would also require us to take land into 
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12 trust. But now the Supreme Court has told us that 

13 Congress itself has separated these tribes, and we're 

14 not making an administrative determination that 

15 post-1934 tribes have a different status. The Supreme 

16 Court has told us that Congress did, and Congress in 

17 1994 did not change that, according to the Court. 

18 So ... ' 

19 Maryanne? 

20 MARYANNE: Throughout the entire litigation the 

21 '94 amendment to the IRA privileges and immunity language was 

22 argued in every part of the briefing and the Supreme 

23 Court just chose to ignore it as having any bearing on 

24 this suit. 

25 MR. ANDERSON: Right. 
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1 MS. TUELL: Bob, I'm Loretta Tuell. I 

2 want you to put on your policy hat. You were talking 

3 about your legal hat, but your policy hat. If you look 

4 at your background closely, you've been advisor to the 

5 Secretary of the Interior. My question is that it's 

6 bigger than just the legal aspect, the policy aspect of 

7 how to go forward. When you say that your advice is 

8 for the Department to move forward on a case by case basis, 
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9 what do you think about the timing of that decision? 

10 Part of the delay has been their political calculations 

11 about the timing of moving forward, not necessarily 

12 holding all land in the trust decision but those that 

13 they deem are highly political or maybe they're 

14 evidence-based, doesn't look like it needs to look, 

15 what the ramifications would be. 

16 I think part of it is I'm looking for your policy 

17 hat in advising a political as to when to make the move 

18 and how to make that move and should there be something 

19 where the Department looks at a presumption that all 

20 the tribes beyond Naragansetts are under federal 

21 jurisdiction and that the burden shifts to parties 

22 outside of that to demonstrate that they are not under 

23 federal jurisdiction, and it shouldn't shift to the 

24 tribes' history, when the keepers of that history are 

25 really in a lot of ways in that federal relationship on 
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1 the federal side. 

2 I just want to hear some of your thoughts 

3 politically calculating how the Department has acted 

4 thus far. 

5 MR. ANDERSON: Well, I mean, I haven't been 
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6 following it that closely. But I would say that this 

7 idea of there being a presumption is fine, but I would 

8 probably tell the Secretary, You've got applications 

9 that have been pending, I understand, for some time of 

10 tribes that made it through the F AP process. Look at 

11 those applications, take the strongest ones first, say, 

12 'Hey, there's a presumption in the record here that 

13 makes it manifestly clear that that presumption is 

14 supported by the [mdings of the rigorous 

15 acknowledgment process that took place,' and go ahead 

16 and do it. 

17 You know, it's always going to be politically hot 

18 for these decisions to be made. It was less so before 

19 the advent of gaming, and so that has sort of adversely 

20 affected the tribes that are coming in now, but that's 

21 just the way it's going to be. So I would just start 

22 making it -- say, 'Look, here's the -- the law allows us 

23 to do this. Carcieri is very narrow. Policy question? 

24 You know, we've got the authority to take lands in 

25 trust. If we otherwise would take those lands into 
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1 trust, we're not going to broadly read Carcieri to give 

2 us an easy out for some perceived political reasons, 
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3 because there's always some political reason to not do 

4 something.' 

5 So I'd say go forward. And it's a lot of other 

6 things going on right now in the Department, too, so 

7 why not move it. 

8 MS. TUELL: Here's the advisor on the other side of 

9 the table saying, Mr. Secretary, it may be better for 

10 you to wait and have a whole policy statement on what 

11 your policy is going to be and how you're going to 

12 define under federal jurisdiction instead of going on a 

13 case by case where you can get so mixed up with the 

14 specific facts of the tribe. Shouldn't we have an 

15 overbroad policy that we consult with the tribes and 

16 not put that policy out until, you know, two years 

17 later and then wait for Congress to move so that we 

18 don't get in the way? 

19 MR. ANDERSON: I'd say, Mr. Secretary, come down 

20 the hallway here and I'll show you a dusty shelf of 

21 half-completed policy studies, solicitors' opinions, 

22 that found -- that were torturously drafted and 

23 inconclusive, and it's much easier to proceed on a 

24 case-by-case basis. And you have an obligation to the 

25 tribes as the trustee to act on their applications. 
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1 You can't hold everybody off while you're waiting for 

2 someone in the Department who's way too busy already to 

3 come up with a one-size-fits-all policy. It's not the 

4 way to do it. 

5 UNIDENTIFIED SPEAKER: Is it now a prerequisite 

6 that when you put your application in that you have a 

7 Carcieri paragraph or Carcieri sentence, 'This tribe was 

8 under federal jurisdiction as a result of,' to basically 

9 avoid waiting for the shoe to drop? 

10 MR. ANDERSON: I mean, I would say that, yeah. I 

11 would say we've always been under federal jurisdiction 

12 and so on and why, ifI were submitting an application 

13 tomorrow. Because otherwise they're going to call back 

14 and they're going to say -- you know, you'll get a call 

15 back in a year and a half and they'll say -- I'm not 

16 criticizing anybody. It's how, you know, you've got to 

17 work through the channels. And they'll say, 'Oh, what 

18 about that Carcieri opinion? You didn't address it.' 

19 And you'll go back to your office and get it done right 

20 away, a couple of weeks. And then by then you're in 

21 the bottom of the pile. 

22 Yes? 

23 UNIDENTIFIED SPEAKER: I can speak to that a 

24 little bit. One of the applications for land 

25 determination that was submitted for our client, the 
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1 office of the Solicitor contacted us and asked us to 

2 address this issue. 

3 MR. ANDERSON: Yeah. That's great that they're 

4 doing that. I mean, I can remember we moved on a -- we 

5 were aggressively moving on a litigation request by the 

6 northwest tribes for the culvert litigation that's 

7 pending, that was filed in January of 2001, right at 

8 the end of the Clinton Administration. And I know all 

9 the Seattle based u.S. v. Washington lawyers had done a 

10 great litigation report saying here's what the United 

11 States ought do to. They had ongoing relationships 

12 with the Justice Department as trusted lawyers and so 

13 on. Came back and met with me and with John Leshye, 

14 and we talked to the Secretary quickly 

15 about it and sent everything over to Justice, and it 

16 took us about three-and-a-halfyears to move that 

17 complicated litigation request through, even though it 

18 was very solid and there was a lot of political will to 

19 do it. It's just a big, busy department. 

20 So I would encourage the Secretary's office to 

21 give the green light to go forward on these pending 

22 applications. And if you have to litigate a couple of 

23 cases, you have to litigate a couple of cases. So be 
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24 it. That's what you have the Justice Department for. 

25 So that's all I have. 
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1 MR. NASH: Thank you, Bob. It's my pleasure to 

2 ask LynDee Wells to come up next. LynDee is a partner 

3 with the Dorsey Whitney fIrm, long time practitioner in 

4 Indian law representing tribes in a number of 

5 capacities. And I mentioned before that Eric is 

6 responsible for pulling this program together. He's 

7 probably the only one I can think of who could talk 

8 LynDee into coming and covering the topics she's going 

9 to cover, which is the history of Indian land 

10 acquisition. LynDee's remarks will begin now at 9:49 

11 and will conclude at 10: 15, June 17. 

12 Bob covered legal points from 1760, so LynDee has 

13 a challenge ahead of her. 

14 LynDee, thank you. 

15 MS. WELLS: You're welcome. 

16 

17 

18 LYNDEE WELLS 

19 

20 Good morning, everyone. It is a real pleasure to 
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21 be here, and I look out and see folks I haven't seen 

22 for a long time. Nice to see you. One second while we 

23 set up this. 

24 My job today, I think -- and indeed Eric was the 

25 one that basically said LynDee, you're going to do 
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1 this. My job today is to just kind of layout the 

2 background, the very brief history, and then a more 

3 detailed discussion about kind of the steps that have 

4 been taken and what has gone on and what hasn't 

5 happened over the course of years to bring us up to 

6 where we are today with the regulatory, in particular, 

7 processes related to land acquisitions, fee-to-trust 

8 acquisitions. 

9 And this needs to be done in a PowerPoint because 

10 it's a lot of dates and you'll be able to get more out 

11 of it by looking at the PowerPoint presentation. In 

12 addition -- I haven't confirmed this with Eric and 

13 Doug, but in addition I think that they'll be putting a 

14 link to this presentation on the Seattle University Web 

15 site. So if there is more that you'd like to see about 

16 this, you are more than welcome to. 

17 I was inspired by Bob, so I'm going to go back to 
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18 the Proclamation of 1763. Part of what I wanted to 

19 talk about in this section was kind of the concept of 

20 trust lands generally. It's a little bit murky how our 

21 lands, our tribal lands became known as trust lands. 

22 But the concept as Bob was explaining earlier can trace 

23 back to the Proclamation of 1763, which was the first 

24 expression of the relationship between a dominant 

25 government, a government that either conquered or 
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1 discovered, to the dependent government, as the 

2 Marshall court called it later. These were mutually 

3 agreed relationships that occurred after conquest or 

4 discovery. 

5 And the proclamation I think laid out this general 

6 concept of dominion and protection and that the lands 

7 were being preserved -- all the lands that were Indian-

8 occupied were being preserved. 

9 Over the next several years, the land that became 

10 known as the original trust lands essentially came 

11 about through three separate federal processes. The 

12 treaty reservations were created between 1778 and 1871, 

13 and the Marshall court in the 1823 to 1831 period of 

14 time as many of you know began to struggle to fmd some 
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15 words to defme what the relationship is between tribes 

16 and the United States and tribal lands of the United 

17 States. And so the concept of guardian to ward, 

18 trustee to beneficiary slowly evolved. 

19 As a result of the Marshall court, there was the 

20 concept that with respect to unceded Indian lands the 

21 title was split where the U.S. holds the ultimate title 

22 and tribe holds the occupancy title. And the concept 

23 of occupancy title lasted a long time. 

24 Somewhat interestingly, I've seen several articles 

25 recently, probably that have been published in, I would 
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1 say, the last decade, and the description is somewhat 

2 flipped. The Indian title is now being called the 

3 ultimate title and then there's kind of various words 

4 for the title the United States holds. 

5 At the end of the treaty era in 1871, reservation 

6 lands were 166 million acres. Between the period of 

7 1855 and 1919 executive order reservations were set 

8 aside. And then from the 1860s to today, statutory 

9 reservations were set aside. So this is kind of the 

10 corpus of the trust land initially. In 1887 

11 reservation lands had diminished to 137 million acres, 

file:lllqlDocuments%20and%20Settings/cparsonslDesktoplFull%20Day%20CLE.l.txt[9/16/20 1 0 7:05:49 AM] 



12 and with the General Allotment Act of 1887, it's the 

13 first time Congress actually used the words "in trust." 

14 As a result, as we all know of the General 

15 Allotment Act, between 1887 and 1934 over 90 million 

16 acres ofIndian land were taken out of trust status. 

17 In 1934 when Congress enacted the Indian Reorganization 

18 Act, it repudiated allotment and created the first 

19 general authority for the Secretary to take land into 

20 trust. 

21 For that period of time, remember 90 million acres 

22 was lost because of allotment. After the IRA was 

23 enacted, for that period, 1934 to '48, 3.7 million 

24 acres roughly were restored to trust status through the 

25 IRA authority. And that authority included funds that 
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1 were appropriated for the United States to purchase 

2 lands back, the ability of the United States to take 

3 lands that had been previously ceded or surplus lands 

4 and return them to tribes. That actually was the bulk 

5 of the 3.7 million acres were the ceded lands that were 

6 returned. 

7 Unfortunately in 1943, that was the last year that 

8 the IRA funds were actually appropriated for land 
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9 acquisition. And in 1948, think about that period of 

10 time and what was going on in the United States 

11 generally, the Bureau of Indian Affairs policy shifts 

12 once again to removing restrictions from alienation. 

13 And between '48 and '57, 2.6 million acres were taken 

14 out of trust. Once again, everything double what had 

15 been gained from the IRA was taken out of trust during 

16 this period of time. A significant portion of that 

17 particular acreage was taken for federal projects, such 

18 as the Garrison and Oahe reservoirs. 

19 In 1953, we get the infamous House Concurrent 

20 Resolution 108 which set out the termination policy; 

21 and between '53 and '70 over 1.4 million acres were 

22 lost through termination. That was [mally stopped in 

23 the period of 1973 to '75 with the Menominee 

24 Restoration Act and the Indian Self Determination Act 

25 repudiating termination. 
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1 In 1977 the American Indian Policy Review 

2 Commission issued a final report with a specific 

3 recommendation with respect to accepting lands into 

4 trust. "Congress should mandate that the Secretary of 

5 the Interior establish and make public specific 
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6 criteria for accepting Indian lands in trust. Such 

7 criteria should include a presumption that land owned 

8 in fee by a tribe or to be acquired in fee shall be 

9 accepted in trust unless the Secretary sets forth in 

10 writing sufficient reasons for refusal." 

11 Obviously, the presumption, the standard, and the 

12 burden as recommended by the American Indian Policy Review 

13 Commission would have gone a long way towards carrying 

14 forth the, at least, articulated policies of restoring 

15 Indian lands. Shortly after -- it wasn't just the 

16 American Indian Policy Review Commission report that created 

17 the impetus, but shortly thereafter in 1978 for the 

18 first time the Bureau published its proposed 

19 land-to-trust rules. Specifically the recommendation 

20 to formally publish regulations was one of ten 

21 management objectives the Bureau of Indian Affairs was 

22 undertaking during this kind of rebuilding period of 

23 time, the whole self determination, self governance 

24 kind of start-up period of time. 

25 And then [mally in 1980 the first final fee-to-
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1 trust regulations were enacted. 

2 So if we look at the first 57 years, 1934 to 1991, 
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3 notice I quickly moved from 1763, starting with the 

4 Indian Reorganization Act, which again established the 

5 fIrst general authority for the interior to take land 

6 into trust. There was of course the mandatory trust 

7 acquisitions that happened via statute, primarily, 

8 sometimes through court cases, and then the 

9 discretionary applications, which occurred via the 

10 Indian Reorganization Act and some other statutory --

II lesser statutory enactments. 

12 Between the period of 1934 and 1980, the 

13 secretary acquired land in trust through agency 

14 practice and discretion of agency and regional staff. 

15 And this was pretty broad ranging. And I think many of 

16 us who have worked with various regional or agency 

17 offIces know that often that's personality driven. So 

18 you will see kind of pockets where a lot of movement 

19 was happening where you had agency personnel who were 

20 very much so in favor of helping tribes move land into 

21 trust. You see other pockets where not so much was 

22 happening. 

23 The 1980 regulations established the basic 

24 framework for decision making. These factors were that 

25 there needed to be a statutory authority for the 
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1 acquisition, and often it was the 1934 IRA; the need 

2 for the land needed to be articulated; the purpose for 

3 land use should be laid out; the impacts on state and 

4 local governments, and the removal of the land from the 

5 tax base were all factors that needed to be considered; 

6 and the effect on the bureau's ability to service the 

7 land. Just the simple, basic, this is what needs to be 

8 done and analyzed for the Bureau to accept land into 

9 trust. 

10 The 1980 regulations expressly provided for on-

11 reservation and contiguous acquisitions, and then 

12 acquisitions within tribal consolidation areas. I 

13 don't think that concept was actually fleshed out as 

14 well as it could have been. And it also provided for 

15 off-reservation acquisitions when necessary for tribal 

16 self-determination, economic development, or Indian 

17 housing. And then in 1982, what at one point was 25 

18 CFR 120 was redesignated as Part 151, and hence we 

19 have the 151 regulations that we all know today. 

20 There's some important collateral dates that 

21 influenced this period of time of 1934 to 1991 -- the 

22 concept that Congress approved in 1934 that they wanted 

23 to affIrmatively support returning lands to tribes into 

24 trust status with the ceasing of appropriations, and 

25 actually the Bureau even requesting appropriations in 
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1 1943. And then [mally in 1951 Congress actually 

2 fonnally stopped the tribal land acquisition program. 

3 So beginning in 1951 tribes were on their own. If 

4 you wanted to purchase land and hopefully to get any at 

5 some point, it had to come out of your own pocket. 

6 1978 was when the fIrst proposed fee-to-trust 

7 regulations were enacted, and in 1969, NEP A was 

8 enacted. 

9 The next signifIcant date, and unfortunately for 

10 those of us who work on projects that don't involve 

11 gaming, the enactment of the Indian Gaming Regulatory 

12 Act in 1988, as we all know, has had a signifIcant 

13 impact on all of the fee-to-trust applications in 

14 process. 

15 The next 19 years, between 1991 and 2010, was an 

16 era of rapid change and uncertainty. In 1990 the 

17 Secretary issued a policy on off-reservation and 

18 non-contiguous acquisitions. Shortly thereafter, '91, 

19 there were proposed amendments regarding 

20 off-reservation acquisitions for gaming, which incorporated 

21 that Secretary's policy and specifIcally stated that these 

22 rules were needed because of increased requests for 

23 off-reservation land for economic development, 
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24 particularly gaming. Now, remember, economic 

25 development going back to 1934 and even in the 1980 
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1 regulations was one of the three main reasons that land 

2 should be taken into trust. 

3 In 1995, amendments were enacted which explicitly 

4 increased the burden for off-reservation acquisitions. 

5 In 1995, again these amendments to the 151 regulations, 

6 the Clinton Administration abandoned the draft that was 

7 proposed in '91 in favor of a separate rule making 

8 procedure for off-reservation acquisitions for the 

9 purpose of gaming. However, they did introduce a 

10 different section called off-reservation acquisitions. 

11 And just as for on-reservation, the Secretary 

12 still considered the statutory authority, the need, the 

13 purpose for the land use, state and local impacts, and 

14 BIA serviceability. However, the burden on tribes is 

15 increased for off-reservation acquisitions, beginning 

16 in 1995. 

17 The '95 amendments "require a plan which specifies 

18 the anticipated economic benefits of proposed use and 

19 when the land is being acquired for business purposes." 

20 So there needs to be a plan submitted. And again, 
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21 these regulations require NEP A compliance for the 

22 acquisition. 

23 In these amendments "The Secretary considers the 

24 location of the land relative to state boundaries and 

25 its distance from the boundaries of the tribe's 
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1 reservation. And as this distance increases, the 

2 Secretary will give greater scrutiny to the benefits of 

3 the acquisition and greater weight to the impacts on 

4 the state and local governments." So you're seeing 

5 again the shift changing from pro-tribal perspective 

6 and the policy of bringing land back and suddenly 

7 greater scrutiny and greater weight being given to 

8 non-Indian considerations. 

9 This particular language in the 1995 amendment 

10 becomes the focus of the Artman Guidance, which was 

11 adopted in 2008, and I'll discuss that in detail in a 

12 few minutes. 

13 And in 1996 an amendment was enacted -- adopted I 

14 should say, not enacted -- in response to the South 

15 Dakota decision holding that section 5 of the IRA was 

16 unconstitutional on non-delegation grounds. Of course 

17 that opinion was subsequently vacated. However, 
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18 Interior nevertheless added a notice, a 30-day notice 

19 period for the affected communities, and that was 

20 intended to facilitate the possibility of judicial 

21 review, which was the primary concern of the circuit in 

22 its decision. 

23 September 2000, proposed part 292 Rules for 

24 Off-Reservation Land to Trust for Gaming purposes were 

25 published and nothing ever came of it. Dust on the 
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1 shelf, right Bob? 

2 In January 2001 there was a major overhaul that 

3 was promoted through a long series of consultation, a 

4 lot of input sought from tribes to amend the 

5 regulations. The 2001 amendments were based on 

6 proposed regulations promulgated by the Clinton 

7 Administration. It divided section 151 into six 

8 subparts: Discretionary on-reservation, discretionary 

9 off-reservation, mandatory acquisitions, and tribal 

10 land acquisition areas. It added a 120-day limit for 

11 the Secretary to make decisions on applications, 

12 significant because there had been so much criticism 

13 about the lack of any decisions being made. 

14 It streamlined the mandatory acquisition process, 
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15 and it created a new category for landless tribe 

16 acquisition called the "Tribal Land Acquisition Areas." 

17 And this concept was that "an area of land approved by 

18 the Secretary and designated by the tribe within which 

19 the tribe plans to acquire land over a 25-year period 

20 of time." These TLAAs would be given a presumption in 

21 favor of acquisition with some regulatory caveats. 

22 With respect to on-reservation acquisition there 

23 was a clear distinction made. And the 1980 to 1995 

24 regulations were generally preserved with respect to 

25 on-reservation. And the [mal rule established a 
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1 presumption in favor of accepting land into trust for 

2 on-reservation, and these acquisitions would be denied 

3 only if their acquisition would result in severe 

4 negative impact to the environment or severe harm to a 

5 local government. 

6 The off-reservation acquisitions as described in 

7 the 2001 regulations, the Interior within these 

8 regulations stated that it "has always and continues to 

9 recognize the benefits of off-reservation 

10 acquisitions." It comments that "limiting off-

11 reservation acquisitions to former tribal lands or 
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12 creating a presumption against trust status was 

13 rejected. We believe these approaches are inconsistent 

14 with the Secretary's responsibilities under existing 

15 laws and the IRA." 

16 Off-reservation acquisitions were to be "for 

17 economic development, self-determination, housing, 

18 natural resource protection or land consolidation 

19 purposes. Meaningful benefits to the tribe must 

20 outweigh demonstrable harm to the local community." 

21 With respect to off-reservation acquisitions, the 

22 "department stated that it will not accept title to 

23 off-reservation land if the acquisition will result in 

24 severe negative impacts to the environment or severe 

25 harm to the local government." And the regulations 
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1 explained that "as the distance from the tribe's 

2 reservation increases, greater scrutiny is given to the 

3 anticipated benefits of the acquisition and greater 

4 weight is given to the concerns of the local 

5 community." 

6 Those of you who remember this period of time, I 

7 probably am not a student of this, but I was stunned by 

8 the action taken by the Bush Administration with 
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9 respect to these regulations. They were fonnally 

10 adopted by final rule in January of 2001. The Bush 

11 Administration comes in, and in August of 2001 they 

12 publish a notice of delay of implementation of these 

13 already approved and adopted regulations. 

14 In November of 2001 the 2001 regulations were 

15 fonnally withdrawn. The statement of why these 

16 regulations were withdrawn was that there was strong 

17 opposition to the landless tribes' regulations, which 

18 included the TLAA. There were comments that the 

19 standards of review for applicant versus opponents of 

20 the acquisition were unfair. And then the Department 

21 stated that it would continue and begin consultation in 

22 its effort to promulgate a new rule, and it laid out 

23 the specific items that it would consult with tribes 

24 on. 

25 None of that ever happened. 
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1 And again, as an aside, on the quick publication 

2 of the notice of withdrawal, the Department 

3 specifically stated, 'We have to use an emergency rule 

4 in order to fonnally withdraw the January 2001 

5 regulations because they're going to go into effect in 
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6 the next couple of days. So we're exercising an 

7 emergency rule, and we'll withdraw it.' 

8 So subsequent to the kind of several steps back on 

9 the 2001 regulations, most of the Department's kind of 

10 expressions of its policies with respect to land into 

11 trust are laid out via departmental statements or 

12 guidances. And this is a list of some of the 

13 statements that have been either published or 

14 written -- published in some form, they're not in the 

15 Federal Register. 

16 In October 2001 the fIrst checklist for gaming-

17 related acquisitions was made available to all 

18 interested parties. In February of 2002, the assistant 

19 secretary required that all off-reservation 

20 applications be reviewed by the central offIce. That 

21 was an enormous shift and a huge time delay factor. 

22 In 2004 the Department began to require 

23 preparation of EISs rather than EAs. And reportedly 

24 the Department was kind of forced into this position 

25 because the Department of Justice basically said, 'If 
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1 it's controversial, even if we get one negative 

2 comment, we're not going to defend you with respect to 
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3 whether an EIS needs to be done as opposed to an 

4 EA.' So the Department didn't have a lot of choice, and 

5 it began to require preparation of EISs rather than 

6 EAs. 

7 In May 2005 the Wann Springs Compact was rejected. 

8 The "Secretary states that the IGRA did not authorize 

9 approval of off-reservation compacts unless the land is 

10 already in trust." This is a letter from Jim Cason to 

11 the governor of Oregon. Letter even says, Yeah, yeah, 

12 yeah, we know. We already approved a bunch of compacts 

13 that don't have specific off-reservation land, but we 

14 were wrong and we're going to change our ways now. So 

15 the Wann Springs compact was rejected. 

16 In May 2005, revisions to the Checklist for Gaming 

17 Acquisitions were published. The main pieces that were 

18 expanded were that there now is a ten-mile radius 

19 notification to local governments. Before it had just 

20 been kind of the local government where your 

21 reservation is located, but now it's ten miles out at a 

22 minimum, that's a recommendation. It also requires 

23 submission of a written agreement where jurisdictional 

24 or land conflicts exist. And it recommends EIS for 

25 large gaming facilities that are likely to be 
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1 controversial in affected communities. Those of you 

2 who are NEP A scholars would maybe wonder whether that 

3 fits under what you can do with NEP A, but that's the 

4 policy as was stated. And finally in January of 2008, 

5 the Guidance on off-reservation for Gaming was 

6 distributed to the agencies. 

7 So the current status: The 1995 regulations are 

8 in effect but the implementation is provided by the 

9 various Department policy statements, particularly by 

10 Assistant Secretary Artman's January 3, 2008, guidance 

11 memo. So with respect to the guidance memo, it 

12 interprets 151 to provide "greater scrutiny to the 

13 anticipated benefits of acquisition and greater weight 

14 to the concerns of state and local governments." It 

15 directs how "the Bureau will give greater weight to the 

16 concerns of state and local governments. Relevant 

17 intergovernmental agreements must be included or an 

18 explanation as to why there are none. Failure to 

19 achieve these agreements should weigh heavily against 

20 approval. Applicant must provide a comprehensive 

21 analysis of whether the facility is compatible with 

22 relevant state and local zoning and land use 

23 regulations, and an application without such analysis 

24 should be denied." 

25 The commutability requirement was first fleshed 
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lout. It was kind of included in the 2001 regulations; 

2 it was subsequently withdrawn. But we now have this 

3 additional four or five kind of burdensome bits of 

4 information that tribes are required to include. So if 

5 where the parcel is located is more than a person could 

6 reasonably commute on a regular basis to work, the 

7 applicant now must provide additional information with 

8 respect to things like how is the on-reservation 

9 unemployment rate going to be affected? How many 

10 tribal members will actually be able to be employed at 

11 this facility? And what is the location of the 

12 reservation, will that affect our long-term 

13 identification with the tribe? So in other words, if 

14 you've got folks from home that are moving into town to 

15 work at the gaming facility, what's going to happen to 

16 the social structure of the tribe because people are 

17 leaving? And what are the on-reservation benefits for 

18 the proposed gaming facility? 

19 The 2008 guidance memo takes a narrow view of the 

20 IRA stating that the IRA "was primarily intended to 

21 redress the affects of the discredited policy of 

22 allotment, and that the Secretary has typically 

23 exercised discretion regarding trust land acquisitions 
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24 to take lands fee-to-trust that are within or in close 

25 proximity to existing reservations." Pretty contrary 
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1 to prior statements that had been made by the 

2 administration about what IRA meant and what the more 

3 comprehensive purpose of taking land into trust for 

4 tribes is all about. 

5 The guidance memo was issued without tribal 

6 consultation or public notice nor an opportunity for 

7 comment. And some would say that the guidance memo is 

8 not supported by the IRA, by Interior's long history of 

9 taking off-reservation land into trust, or the IGRA. 

10 The new policy was used to deny numerous applications 

11 the day following its issuance. The day following its 

12 issuance, 11 applications were formally denied based on 

13 the new guidance, and included in those 11 applications 

14 that were denied are some of our friends that are here 

15 today -- the Warm Springs, Saint Regis, Big Lagoon, 

16 Seneca Cayuga, and these are only the ones that just 

17 were denied the day immediately following the 

18 publication of this guidance memo. 

19 So what's happened from the perspective of the 

20 administration? With the Obama Administration, this 
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21 particular guidance has not been rescinded, and the 

22 application of the guidance continues to be defended in 

23 court. In August 2009, decisions regarding off-

24 reservation acquisitions for non-gaming uses was returned 

25 to the regional offices, which hopefully should help 
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1 break some of thelog jam. I don't know that any of us 

2 have necessarily seen that happen yet, but hopefully it will. 

3 January 2009 to present, the new administration 

4 reports that it is conducting a commutability review 

5 but there has been no consultation to date. And of 

6 course in February of 2009, the Carcieri decision. 

7 There was consultation conducted in spring of 2009, but 

8 there has been no further action by the Department. 

9 So the regulatory process has been in constant 

10 flux for the past 15 years. The burdens placed on the 

11 applicants for fee to trust have increased 

12 substantially since the 1980 regulations, especially 

13 when the land is off-reservation and/or when gaming is 

14 involved. 

15 So that is kind of a bare recitation of the facts. 

16 There may be some questions on this, but I think there 

17 are likely folks in the audience that are going to be 
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18 better able to respond to the specifics about kind of 

19 what was going on and what was the thinking behind some 

20 of the regulations and decisions to pull everything 

21 back. 

22 Yes? 

23 MR. ARNETT: LynDee, my name is Howie Arnett. I 

24 represent Warm Springs. 

25 MS. WELLS: Yes. Hi, Howie. 
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1 MR. ARNETT: This is our chairman, Buck Smith, and 

2 our vice chairman, Ron Suppah. Great presentation. 

3 But just to correct the record, Warm Springs was not 

4 denied the day after the Artman memo was published. 

5 MS. WELLS: Oh, really? 

6 MR. ARNETT: No. It was continued on. There was 

7 some controversy. The opponents of the project claimed 

8 that it should have been denied because it was beyond a 

9 commutable distance, and that pressure from opponents 

10 continued until about two months before the Kempthorne 

11 administration left office. The Secretary himself 

12 asked George Skibine to personally drive the distance 

13 between the project site, Cascade Locks, to the 

14 reservation, which he did, and he concluded it was 
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15 commutable and filed a memo that's in the application 

16 file that it's doable. 

17 MS. WELLS: See. Get the right personality in the 

18 right position and they'll do stuff for you. 

19 Any other comments or general questions? All 

20 right. Thank you. 

21 

22 MR. NASH: Thank you, LynDee. We're going to take 

23 a break for 15 minutes. We'll reconvene at 10:35 

24 promptly. Give you a chance to re-supply with coffee 

25 and bagels and fruit. So we'll see you in about 15 
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minutes. 

[End of first session, 10:20 a.m.] 
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1 [Second session starts at 10:43 a.m. 

2 MR. DOUG NASH: We have many electronics 

3 working in the room. We have new electronic systems in the 

4 classroom. We have speakers; we have cameras. We can tell 

5 who's playing Solitaire in the classroom. 

6 My role of introducing the next panel, I'm going to 

7 limit by introducing the next moderator of the panel and have 

8 him introduce the panel members as he sees fit and let them 

9 proceed. Eric Eberhard is going to serve as the moderator, so 

10 I'll tum it over to him. 

11 MR. ERIC EBERHARD: Thank you, Doug. And 

121-126 
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12 on this panel we have Danyl LaCounte who was introduced earlier 

13 this morning by Director Black; Greg Argel, realty officer for 

14 the Portland area office; Tom Caster, BLM surveyor, Indian land 

15 surveyor for the Portland area office; and David Zweig. There 

16 he is. 

17 And we're going to start with Greg and Tom. I think 

18 that probably makes the most logical sense because they're 

19 going to talk about how they read the regs and the guidance, 

20 and all these informal requirements that have been added over 

21 the years and try to apply them to the process. Then we'll go 

22 to David. David will talk about the NEP A piece in particular 

23 and his experience with it, and we'll fmish with Danyl, who 

24 tells me he will use as little or as much time as remains. 

25 And as Doug has said throughout the day, the bios 
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1 are in the folders that you have. We're not going to take the 

2 time to read them, but I encourage you to read them. There's a 

3 lot of expertise sitting here, and I encourage you to raise 

4 questions. I'm hoping that we'll have some time at the end of 

5 the panel for you to do that. 

6 So without further adieu, Greg, it's your show. 

7 Greg and Tom. 

8 MR. GREG ARGEL: Thank you, Eric. I am the 

9 -- I'm Greg Argel, and I am the Realty Officer for the Northwest 

10 Region. I have a presen- -- a PowerPoint presentation on the 

11 fee-to-trust process, the nuts and bolts. Pretty dry stuff, but 

12 I did pass out an outline of the presentation of which sites --
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13 sites, some of the directives and the regulations that we're 

14 following in following the process. 

15 Yeah. I've been doing fee-to-trust--

16 [Difficulties with PowerPoint display.] 

17 UNKNOWN SPEAKER: Greg, really quickly, 

18 some of us don't have the copy of your materials. Do you know 

19 -- oh. 

20 MR. GREG ARGEL: Okay. 

21 UNKNOWN SPEAKER: Yeah. 

22 MR. EBERHARD: Anyone who needs one, 

23 please just raise your hand and we'll get them out to you. 

24 MR. GREG ARGEL: There we go. Okay. So 

25 I've been doing fee-to-trust in the Northwest Region, which 
70 

1 includes Washington, Oregon, Idaho, a reservation in Montana and 

2 a reservation in Alaska since 1993. 

3 And in 1998 my regional director directed me to do 

4 all of the off reservation acquisitions in the Northwest, so I 

5 -- I was at Neah Bay being the superintendent up there, but I 

6 also was traveling around the Northwest from Kootenai, Idaho, 

7 to Klamath, Oregon, and Nooksack of Jamestown and Lower Elwha 

8 doing the off reservation fee-to-trust. So we've done a report 

9 of our acquisitions in the Northwest since 1988. And we've 

10 done approximately 169,000 acres of fee-to-trust, which I 

11 think is a fairly respectable figure. 

12 We've been pretty steady at it. We have restored 

13 tribes in Oregon with a very active agency in fee-to-trust, 
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14 providing service for about five of the restored tribes. We 

15 also have very successful as you know casino tribes that are 

16 buying up quite a bit of property. 

17 So we -- when I started I was the only one doing the 

18 off-reservation acquisitions, and now we have five realty 

19 specialists altogether in the regional office that can do 

20 fee- to-trust for off reservation and on reservation. 

21 So with that, I want to just highlight some of what 

22 you're going to see up on the screen and talk to you about what 

23 I think is important about it. Like I said, the outline has 

24 the sites to the directives and the regulations that we're 

25 following. So if you have any questions, stop me and ask. 
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1 Okay? 

2 Okay. I think it's important for tribal leaders, 

3 especially on the fee-to-trust process, to think about trust 

4 acquisition when they're acquiring the property. I think 

5 there's some things that they ought to be looking for. You 

6 ought to have the Phase I environmental site assessment. I 

7 mean, I think that's a negotiable item with the seller so that 

8 you have some basic data when you go to the government and ask 

9 them to take this land into trust. It would give you a clue as 

10 to whether there are any problems with that property. I think 

11 you need -- well, obviously you have a title policy and any 

12 surveys and deeds that pertain to that property. 

13 And then the first thing that you're going to do is 

14 get a title commitment. I think you develop -- you need to 
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15 develop a relationship with a title company. They kind of talk 

16 a different language, but I think it's very important that they 

17 know what the requirements are for a government acquisition 

18 such as set out in the Justice Department's standards. I think 

19 you should provide your title company a copy of the standards 

20 and what the requirements are for the policy. 

21 The Department stan- -- of the Justice Department 

22 standards are fairly specific about the liability limits. 

23 We're asked to talk to you about what are some of the costs. 

24 Undivided interest. There's a minimum cost for the title 

25 policy, I think a couple hundred dollars for an undivided, 
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1 fractional interest that you want to have put into trust. 

2 These are the basic requirements for your title 

3 commitment. I'm sure most of you have gone through this 

4 before. The main thing that people kind of miss is the 

5 requirement for complete legible copies of the instruments 

6 referenced in Schedule B of the title evidence. Okay? 

7 Now, this region has a requirement for BLM review 

8 and certification of the land description and the chain of 

9 surveys. We're unique in the country. We take a lot of heat 

10 because of this requirement, not only from some tribes, but 

11 also from our central office. This requirement derives from 

12 the Departmental Manual on the standards for Indian Trust Lands 

13 Boundary Evidence. That was effective October 9th, 2007, and 

14 our initial directive on this by our Regional Director was in 

15 December of 2007, and then we were -- we updated it February 
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16 12th of this year. And I'm going to let Tom Caster, our Bureau 

17 of Land Management Indian Lands surveyor, describe to you what 

18 the requirement constitutes. I think it -- I need to say that 

19 it is not a requirement for a survey. It doesn't require a 

20 survey, and it derives from a way of doing this land 

21 description review and the chain of surveys that is instead of 

22 an actual survey. But it may also lead to a requirement for a 

23 survey if there are problems, so I'll let Tom take over from 

24 here. 

25 MR. TOM CASTER: Hi. I'm Tom Caster, and 
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1 again I'm with the Bureau of Land Management Survey, and I do 

2 sit with the realty staff. I've been in this position about 

3 five years now, and one of the things that we are kind of tasked 

4 is to help BIA. And I've met with a lot of the tribes. We've 

5 had a lot of training sessions over this, and one of the things, 

6 and I've just kind of bulleted items, these -- or these items 

7 through that why do you need a certificate, and again it's 

8 required by the Regional Director, but also one of the 

9 provisions in the boundary standards does state that it's to 

10 protect and preserve Indian trust assets from boundary 

11 conflicts, trespasses, unauthorized use, and ambiguous land 

12 descriptions. 

13 So the one thing that's not on here is one thing 

14 the -- particularly land description review, which is we look 

15 at your title, we look at your deed, we look at the surrounding 

16 deeds, make sure there's no -- as few conflicts as possible. 
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17 And that's really the only mechanism we have that will ensure a 

18 thorough review of the property for any title or survey 

19 defects. 

20 Believe it or not, there's like, probably like other 

21 professions, there's bad surveyors out there too, and we run 

22 into a lot of problems in that case also. So that's what we 

23 do. We review any surveys that are on the property. We review 

24 any of the legal descriptions, and like Greg said, and it's the 

25 real misunderstanding, is you do not go out and have to have a 
74 

1 survey on every property. The problem is, is a lot of the 

2 Puget Sound tribes that buy very expensive property, meets and 

3 bounds not real sure, that's a whole different thing than say 

4 on a big reservation with 160 acre park that was in trust, came 

5 out of trust, going back into trust. In those cases, a lot of 

6 that's not going to be required. However, if you have a 

7 million dollar piece of meets and bounds against the Puget 

8 Sound, well, it actually best serves the tribes to have -- to 

9 know where that property is. 

10 So it also allows the parties to resolve any fatal 

11 flaws that might be on the property. A lot of issues we run 

12 into is you have a piece of property, your adjoiner it's all 

13 fee property, so there's adverse possession claims, there could 

14 be trespasses; there could be issues with access and all that 

15 that maybe you don't know about. That's the stuff that we 

16 review to make sure -- we've had a lot of tribes go in and do 

17 boundary line adjustments, boundary line agreements. That type 
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18 of issue, get the adjoiner to move a fence because of the 

19 issues that we have found with the property. And so this 

20 allows both sides to try to resolve as much as they can. 

21 And again, when it's in fee, there's a lot more 

22 options that can be used. You don't have to involve Department 

23 of Interior, the Solicitor's office, or anything else. You can 

24 work directly with the adjoining owner. Like I've said, we've 

25 done a lot of -- there's been a lot of boundary line 
75 

1 adjustments done where they've surveyed and there's deed 

2 exchanged, trying to get as clean a title on the property as 

3 possible. We know there's -- you're not going to catch 

4 everything, but we really try to catch most of the stuff that's 

5 going to create issues down the road. 

6 The national fee-to-trust handbook does require an 

7 information land description review by the BLM Indian Land Surveyors. 

8 And there's twelve of us, one in each region. Unfortunately, there's 

9 a lot of stuff, so no I don't -- I cannot review all of them. But 

10 the Northwest Region has concluded this should be a more formal 

11 process. It's required anyway, so let's do it and do an actual 

12 certificate instead of some informal process. So the directive 

13 now requires an LDR, and on a case-by-case basis a chain or 

14 survey, which is just a history of all the surveys on the 

15 property. 

16 So the next question is, how do we get them from 

17 BLM? And first off, the tribe decides how -- the certificates 

18 can be prepared by BLM or by a certified federal surveyor. A 
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19 federal certified surveyor is a state-licensed surveyor that's 

20 gone through rigorous training that's been provided by BLM and 

21 has a special certification, particularly in Indian country. 

22 So there's still private surveyors; there's a bunch 

23 of them out there, and a lot of the tribes that I deal with 

24 basically have a surveyor that they deal with all the time. 

25 Most of them are certified, and so they basically can do the 
76 

1 certificates. They come into BLM for a fmal review and 

2 signature, but the advantage of having a CFed as opposed to BLM 

3 doing them is timeliness. The CFed is right out on the ground. 

4 You negotiate with him on time frame. If you tell him, I want 

5 this to be done within a week, he gives you a price, and that's 

6 your contract. Unfortunately, with BLM, it goes into the next 

7 one in the drawer with all the other workload, and it's not 

8 near as timely. 

9 However, if a CFed does it, you send it into BLM. 

10 We have a couple of retired surveyors that look at them and 

11 advise the branch chief whether they're okay to sign, and we 

12 can get those back within 30 days, back to the Bureau ofIndian 

13 Affairs. 

14 And also I know some of the tribes in the Puget 

15 Sound area run into a lot of issues. The local private 

16 surveyor knows a lot more about the local state rules on 

17 adverse possessions and everything else, and so they can advise 

18 you a lot more right up front really than BLM can. They're a 

19 lot more experts on local private issues like that. 
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20 And really, what are the steps to use? All the 

21 tribe has to do is they submit a worksheet to BLM, and I've 

22 sent worksheets to many, many, many tribes under Word document. 

23 They decide if they want BLM or the CFed to complete them. We 

24 do a fmal review, and then we send all the data back to BIA, 

25 and the tribe gets a copy of the certificate. 
77 

1 We're kind of like step two in the process, so we're 

2 a minor step, but we're right up front. So we try to get stuff 

3 out as soon as -- as quick as possible. However, how long does 

4 it take? Again, if a CFed's hired, we -- when we get them back 

5 in, that doesn't mean if he's out there and he's actually doing 

6 a survey -- we just had one case where they were out doing some 

7 survey and there was a lot of title issues. And it actually 

8 took from the time the surveyor started until the tribe got 

9 everything resolved and actually got the certificates done, was 

10 a year and seven months. But that was 15 parcels. They were 

11 all -- there was a lot of issues with them, but the surveyor 

12 was able to step the tribe down through that process. Once 

13 they did come into us, it was within 30 days they came right 

14 back out, so we were basically done with them. 

15 With us in BLM, just because of other workloads, 

16 right now it's taking about 120 days, and that's going down. 

17 We've got some really ugly certificates that are being 

18 requested right now for a couple of tribes, and we constantly 

19 are going back and forth. And so that's why it's really taking 

20 -- once we get those cleaned up, it'll be a lot faster even on 
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21 the BLM side of the house. 

22 And again, this is not -- this is not the time if 

23 you're out -- if the guy's out doing a surveyor to resolve any 

24 of the title issues that are going to resolve that. From the 

25 time the certificates actually come in -- and we may recommend 
78 

1 everything's okay, there's a few things that would make it 

2 better. Or we could recommend to BIA, don't take it into trust 

3 because there's really some fatal flaws that are involved with 

4 it. 

5 And like Greg said, one of the things was on cost. 

6 BLM, we don't have a specific cost. We do have a deposit 

7 schedule, and it's in your handout because a lot of people are 

8 interested in that. Some of them are real inexpensive, and 

9 others it's -- it's a real long drawn out process, so what we 

10 do, if we get a deposit for the initial part of the 

11 certificates and if there's money left, we either refund it or 

12 put it on another one. Or if money's due, we'll send a bill, 

13 and anywhere from about $500 to 1500 depending. A lot of our 

14 CFed surveyors, that's up to them in their contract 

15 negotiation. I've told several tribes to get two or three bids 

16 and see what shakes out, because everybody bids differently. 

17 And there's actually just -- there's some tribes, 

18 they'll do these certificates on property they're going to buy 

19 whether they're going to put it into trust or not because they 

20 want a surveyor to look and make sure that everything is clean 

21 just from their standpoint whether it's going to go into trust 
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22 or not. It just makes sense to some of the tribes to know up 

23 front if they're going to have issues before they go out and 

24 actually maybe even purchase and spend a lot of money on a 

25 property. 
79 

1 So that's -- that's the nuts and bolts from the BLM 

2 side. We're a very small piece, but unfortunately we're right 

3 up front, so if we delay we kind of stop the process, so we try 

4 not to. Unfortunately, that's not the case every time, but I'm 

5 always available to take phone calls or anything and send 

6 things out on the computer, which I've been doing the last few 

7 days. So I'm going to tum it back to Greg to finish his part. 

8 MR. GREG ARGEL: In addition to -- well, in 

9 order to kind of ease the pain on this requirement since 2007, 

10 we transferred funds to BLM for their deposits, and we 

11 transferred funds to tribes with a heavy workload of 

12 fee-to-trust to pay for CFeds, and we continue to do that, to 

13 fmd money to, again, ease the pain on this requirement, so 

14 we're trying to minimize the cost to the tribes for this 

15 requirement. 

16 Okay. Here's the requirement for an application. 

17 The requirement in the CFRs has a -- requires a written 

18 request, setting out the identify of parties and a description 

19 of the land and other information that would show the 

20 acquisition comes within that part. 

21 LynDee's gone over the regulations, so I'm going to 

22 just kind of breeze through this. These are the criteria that 
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23 we as the Bureau are supposed to -- or the approving official 

24 is supposed to address in his or her decision on the impact on 

25 the state and its political subdivisions, jurisdictional 
80 

1 problems. 

2 And then this last one, information that allows the 

3 authorized official to comply with the National Environmental 

4 Policy Act and the Department manual on hazardous substances. 

5 This -- and LynDee also went over these regulations 

6 on off reservation acquisitions. I'll just go right through 

7 those. 

8 Now, here is the requirement -- what is -- what is 

9 required of us as a tribe in the title examination by the 

10 regional solicitor? The tribe will advise the approving 

11 official of any of the special exceptions in the title 

12 commitment that are acceptable to the tribe. And these will be 

13 included in a memorandum from the approving official to the 

14 Solicitor. 

15 I added here that tribes that compact or contract 

16 will be involved in drafting this up for the approving 

17 official. We have quite a number of compact and contract 

18 tribes in the Northwest Region that include the realty 

19 function, so they would be preparing -- the tribes' staff would 

20 be preparing these documents for the Bureau official. 

21 The tribe is required to eliminate any liens, 

22 encumbrances, or infirmities in the preliminary opinion of 

23 title that's been sent from the regional solicitor. And then I 
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24 just listed, and you'll see them in your outline, what are the 

25 exceptions that are never acceptable, exceptions that are 
81 

1 generally acceptable, and exceptions that may be acceptable. 

2 What is our role in providing infOlmation to the 

3 Bureau for NEP A compliance? I think you'll be going over that. 

4 I'm just advising you that you need to talk to our regional 

5 environmental coordinator if you have any questions about the 

6 level of NEP A compliance, or especially if there's going to be 

7 an EIS as to who you're going to be contracting to do the EIS. 

8 Let's see. What is the tribe's role in providing 

9 information to the Bureau on the contaminant survey? You need 

10 to -- again, I'm giving you the contact person for any of those 

11 questions. The level -- or the qualifications for doing these 

12 Phase I's is significantly increased in 2005. We used to have 

13 -- used to be able to train to do these, that is the Realty 

14 staffs, but in 2005, because of a change in the ASTM, which 

15 governs who and what needs to be done in a Phase I, those were 

16 all changed, and so we have only two environmental scientists 

17 in the region who can actually do these, so most of these, the 

18 tribe would need to contract out. 

19 The cost for an environment site assessment of 

20 Phase I, anywhere from $4,000 up to $100,000. We recently 

21 funded a Phase II for a large tract on the Columbia River for 

22 about $50,000 just to update what another government agency had 

23 done as a Phase I, but which didn't meet our environmental 

24 scientist's standards. So it can get pricey, depending on the 
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25 size and the former use of the property. 
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1 Okay. Again, the decision. Tribes that contract or 

2 compact will be able to participate in drafting up the decision 

3 for the approving official, and I just outlined all of the 

4 requirements for the decisions, and then the section on appeal 

5 rights, and then the publication requirement that we've seen 

6 before, 30 day publication. 

7 And then, let's see. Let's see. I think -- the 

8 certificate of inspection and possession is required by the 

9 Depart- -- the Justice Department standards, and actually the 

10 standards require a government official early on in this 

11 process and the process of government acquisition to go out and 

12 check the property out. But what's really mandatory is this 

13 certificate of inspection and possession, which precedes the 

14 acceptance of the property by the government. And only a 

15 governmental official can do this inspection. 

16 Deed acceptance. The tribe will receive a copy of 

17 the accepted -- or the original accepted deed and have to 

18 record it in the county records and then go over to the title 

19 company and request a title -- a [mal title policy. 

20 The -- again, a final opinion of title is required 

21 by the solicitor. Contract and compact tribes will be able to 

22 draft up the request for the approving official. And that's 

23 the completion of the process. Okay? 

24 MR. ERIC EBERHARD: Unless anyone has 

25 immediate questions for Greg or Tom, I think we probably ought 
83 
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1 to roll on through the panel and then do questions at the end of 

2 it, so David it's yours. 

3 MR. DAVID ZWEIG: Good morning. I'm David 

4 Zweig with Analytical Environmental Services. We're a 

5 consulting firm that prepares NEP A documents and other 

6 environmental studies for Indian tribes and the BIA, in addition 

7 to other clients. 

8 I'm going to speak about the nuts and bolts of 

9 putting together EAs and primarily EISs because the EISs are 

10 the most difficult of the NEP A documents. We've completed 

11 hundreds and hundreds of NEP A documents for tribal clients 

12 throughout the country. There are hundreds currently going on, 

13 not just by us but by tribes all over the country. And it's a 

14 moving target. It's a difficult process, and it's getting more 

15 difficult every day. These are just some of the EAs and EISs 

16 for tribal projects either recently completed or currently 

17 going on throughout the country. 

18 The trigger for NEP A and for an environmental 

19 document with a fee-to-trust project is the application that is 

20 submitted to the Bureau of Indian Affairs. 

21 Under NEPA, the National Environmental Policy Act, 

22 it only gets triggered under certain circumstances. Those 

23 circumstances are if a federal agency such as the BIA needs to 

24 take discretionary action that could have an environmental 

25 consequence, that triggers NEP A. 
84 
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1 There are cases where Congress has authorized 

2 land-into-trust using certain wording, saying Interior shall 

3 take land into trust for a tribe. In that case, NEP A is not --

4 not triggered. No EA, no EIS is needed. Those have -- years 

5 ago those would go through on a regular basis. Lately, they 

6 have been fairly effectively screened out to the point where I 

7 haven't seen any go through lately. 

8 So given, whether you like it or not, NEP A probably 

9 will be triggered and an environmental study probably will be 

10 needed. 

11 The Bureau of Indian Affairs, as they're structured, 

12 has several different offices that could handle NEPA on a 

13 day-to-day basis. Agency offices, the regional offices, the 

14 central office in D.C., the office ofIndian gaming management 

15 also in D.C., if it's a casino or gaming-related project, each 

16 region works a little differently. We work in five or six of 

17 the regions throughout the country, and even though it's a 

18 national law and they're making efforts to streamline and make 

19 the process more uniform, there are a few local variations. 

20 Cooperating agencies are often brought in to assist 

21 with the NEP A process. They're called cooperating agencies, 

22 but unfortunately they don't always cooperate. 

23 NEP A is a very public process. Everything we do 

24 under NEP A is open to the public. Documents get posted on the 

25 Internet; it's not something that goes on behind the scenes. 
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1 And the more you inform the public and other agencies, the 

file:// /QfDocuments%20and%20SettingsicparsonsfDesktoplFull %20Day%20CLE.l.txt[9/16/20 I 0 7 :05 :49 AM] 



2 better, because at the very end when you're at the verge of 

3 getting approval, or worse yet if you're in court with your 

4 approval being challenged, failure to keep other agencies and 

5 other interested parties in the loop could be grounds for 

6 starting all over again with your NEP A process. 

7 So these are both federal and non-federal agencies 

8 and groups that are often invited to be cooperating agencies. 

9 In an EIS, it's not unusual to have five to ten cooperating 

10 agencies, each one of them with a role in the process in the 

11 NEP A document. 

12 I'm going to spend most time talking about EISs 

13 because those are the most difficult and that's where the trend 

14 is going with the BIA. That was mentioned earlier, and I'll 

15 speak more about how that came about. But it is also possible 

16 to get land-into-trust with EAs, environmental assessments, and 

17 also categorical exclusions. And every year in the United 

18 States, thousands and thousands of acres, at least in 2009, 

19 actually went into trust using all three of these NEP A 

20 compliance methods. 

21 Guidance is -- was already spoken about. What's out 

22 there to look at to see, to provide guidance to the BIA and the 

23 tribes and professionals like ourselves on how to conduct the 

24 NEP A process. We rely primarily on the BIA NEP A handbook. 

25 It's periodically revised. New case law periodically comes 
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1 out, so it's a bit of a moving target, and new things come up. 

2 For example, new endangered species are listed. Now there's a 
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3 requirement out of the CEQ, the Council of Environmental 

4 Quality, requiring a green house gas analysis. That never used 

5 to be a -- a NEP A requirement. 

6 So practically speaking, I'll walk through the steps 

7 of the typical NEP A process, although there probably is no 

8 typical NEP A process because everyone is different. But 

9 general overview, first you develop your project description, 

10 defme what is the land proposed to be taken into trust and 

11 what is -- what does the tribe propose to do with that land. 

12 If it's no change in land use, if it's being taken 

13 into trust to preserve cultural resources or recapture 

14 ancestral territory, it's a candidate for a categorical 

15 exclusion. If it's taken into trust for a casino, it's likely 

16 an EIS. And things in-between could be an EA, an environmental 

17 assessment. 

18 So meeting with the BIA, BJ. Howerton up here in 

19 this area is the, as mentioned before, the person to talk to 

20 right up front. Every BIA region has a environmental 

21 coordinator. In the Midwest region it's Scott Doig; in 

22 Sacramento and the Pacific region it's John Rydzik. Speak with 

23 them up front because a lot of time and money could be wasted 

24 getting off on the wrong foot on the NEP A process. 

25 And along with complying with NEP A, there is related 
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1 environmental permits. Section 404 permits for wetlands; 

2 endangered species permits with the U.S. Fish and Wildlife 

3 Service, these are all typically processed in parallel with 
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4 NEP A documents. 

5 And after talking with the regional environmental 

6 scientist, a consensus hopefully can be reached as to whether 

7 an EA or a Cat-X, categorical exclusion, or an EIS is the most 

8 appropriate means for complying with NEP A. 

9 Focusing on the EIS, up until about 2004,2005, the 

10 BIA had never taken land-into-trust with an EIS anywhere in the 

11 country. It was always done either with Cat-Xs or EAs. So 

12 EISs have only been in play for fee-to-trust for the last five 

13 years. 

14 Prior to that, the BIA did do EISs. They would do 

15 it for landfills, for big energy projects, for mining in the 

16 Midwest, but just not for the fee-to-trust process. There was 

17 a lot of resistance to doing EISs for fee-to-trust because it 

18 adds to the expense and the delay. However, it's a more solid 

19 document in the event of a legal challenge. 

20 So EISs are for large and controversial projects. 

21 Often casinos, large casinos, or off reservation casinos, the 

22 basic steps are notice of intent, runs in the federal register, 

23 scoping report gets prepared, a draft EIS is prepared. That 

24 goes out for public comment, and there's public hearings. Then 

25 a fmal EIS. There's a 30-day comment period on the NOI; 
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1 there's a 45-day comment period minimum on the draft EIS; 

2 there's a minimum of two public hearings in the process, and at 

3 the very end if you're lucky, it results in a ROD or record of 

4 decision. That's for an EIS; that's the equivalent of a FONS!. 

file:lllqlDocuments%20and%20Settings/cparsonslDesktoplFull%20Day%20CLE.l.txt[9/16/20 1 0 7 :05 :49 AM] 



5 A FONSI is a fmding of no significant impact, which is what 

6 the BIA issues at the conclusion of an EA process. 

7 So time frames, how long does this take? A Cat-X 

8 could be quick. Quick is six to twelve months. Cat-Xs are --

9 everything is gravitating downwards on this chart over time. 

10 EAs could take one to three years, depending on 

11 environmental issues and levels of controversy. 

12 EISs, for fee-to-trust, there's not a whole big 

13 track record out there for EISs. They just got started in 

14 2005. I'm only aware of maybe two nationwide EISs that have 

15 made it all the way through the process, tribal fee-to-tmst 

16 projects, resulting in the land actually going into trust. So 

17 not a big track record. Coming up in a few slides I'll have a 

18 little case study on one of those cases. 

19 So the EIS schedule has a lot of steps in it, and 

20 it's advisable to do every step. This is just a conceptual, 

21 hypothetical schedule. It's not a real project. But all these 

22 steps have to be gone through, and they have to be done 

23 properly. One of the easiest ways to mess up the NEP A process 

24 is make a procedural mistake. If you make a procedural 

25 mistake, if you don't publish a certain notice or have a 
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1 certain amount of time pass before or after a hearing, that 

2 would make it very easy at the end of the process for either 

3 the solicitor to say go back and do it again, or a judge to say 

4 go back and do it again. 

5 So related approvals that often come into play 
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6 during the NEP A projects are if it's gaming, Indian lands 

7 determination to see if the land is eligible under the -- under 

8 IGRA, Section 106, on cultural resources; Section 404, with the 

9 Army Corps of Engineers on wetland issues; Clean Act Air Act 

10 sometimes comes into play, especially with power plants or 

11 casinos that generate a lot of car traffic; Section 7 

12 consultation, that's required before the BIA can issue a FONSI 

13 or ROD and take land into trust. The federal agency has to 

14 make a determination about effects to endangered species, and 

15 Fish and Wildlife Service has the opportunity to either concur 

16 or not concur. 

17 So what's the track record in NEP A documents going 

18 to court for fee-to-trust and other tribal projects? Well, 

19 there's a whole lot of case law, and I'm not an attorney, I'm 

20 an engineer by background, but we often, unfortunately, get 

21 dragged into help defending EAs and EISs we prepare. 

22 What I will say is that in the 2004-2005 time frame, 

23 there was a real shift in how the BIA handled NEP A for 

24 fee-to-trust and especially casino projects, and that was due 

25 to these middle two projects, Pokagon Casino EA and the Huron 
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1 Casino EA, both of these were fee-to-trust EAs. Both of them 

2 were -- went through the process. FONSl's were issued. The 

3 BIA put out notices to take the land into trust, and then 

4 lawsuits in each case were filed, challenging the NEP A 

5 document. And unfortunately, in these two cases, the federal 

6 courts ruled that the EAs were inadequate, land can't go into 
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7 trust, go over and start again. 

8 Pokagon, what they did was they -- they looked at 

9 what the judge said were the deficiencies in the EA, and they 

10 went back and it took them a couple of years, but they tried to 

11 address those deficiencies. They redid their EA; they 

12 resubmitted it to the court and the BIA. The land was then 

13 taken into trust, and they built their casino, and it's now up 

14 and running in the Midwest in Michigan. 

15 Huron Casino, they went back and decided they were 

16 going to do an EIS. So that took them several years. It went 

17 through the process. It was -- a judge monitored those -- the 

18 court monitored that process. It was done properly. The land 

19 was taken into trust. Their casino is now up and running and 

20 built. But those two EAs were struck down in court, and at 

21 that time the BIA really started to question, can we take land 

22 into trust with an EA. They -- doubt was implanted in their 

23 minds, and as I think mentioned by an earlier speaker, DOJ just 

24 flat out said, Don't give us these faulty EAs because we're 

25 not going to defend them for you. So at that time throughout 
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1 the country, about 20 EAs were bumped up to EISs. And those 

2 tribes were told to start over again, do an EIS, and many of 

3 them are working at it still. 

4 How do you make it so that your EA or EIS, your 

5 fee-to-trust NEPA document, doesn't get struck down by a court 

6 and can be successfully defended, because some are successfully 

7 defended, some aren't. The other two that I listed there were, 
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8 in fact, successfully defended. They've held up to scrutiny, 

9 and land was taken into trust. And in the other case with the 

10 NIGC, the casino was approved. So it could go either way. But 

11 to make your NEP A document bullet proof, you have to evaluate 

12 an adequate range of alternatives. And this example here, I 

13 think there were seven alternatives evaluated in that EIS . You 

14 have a very detailed description of those alternatives. 

15 Look at indirect effects. If it's a casino and 500 

16 employees are needed, and those employees will have families 

17 and kids who go to the schools, look at what the effects are to 

18 those schools. Cumulative impacts, I believe this is where the 

19 Pokagon EA failed. What is the impact of the fee-to-trust and 

20 in that case a casino in addition to other projects that other 

21 people are building? What is the cumulative impact of multiple 

22 projects? 

23 Look at every single environment consequence that's 

24 possible, and for mitigation that is specified to address 

25 impacts. That mitigation needs to be enforceable. And this is 
92 

1 something the -- if your document goes to D.C., and the 

2 solicitor looks at it in D.C., this is one thing they look very 

3 closely at. 

4 Some of the key issues to be addressed in NEP A 

5 documents are socioeconomics; traffic, again, a big issue with 

6 casinos; hazardous materials; water and wastewater, again, a 

7 big issue with casinos; public services; fire protection; 

8 growth inducing impacts, again, that -- speaking of employees 

file:///qlDocuments%20and%20Settings/cparsonsiDesktoplFull%20Day%20CLE.l.txt[9/16/20 1 0 7:05:49 AM] 



9 if the facility that's going to be built has a lot of 

10 employees, they will need housing, so where are these 500 or 

11 1,000 employees going to live? Will that trigger a little mini 

12 housing boom that also has environmental consequences. 

13 So to give some examples of some real-life projects, 

14 I think this is the best way I can characterize the process. 

15 And I selected a range here, and most of the focus is on 

16 casino-type projects, because these are right now throughout 

17 the country the most controversial and the most difficult and 

18 the most likely to get hung up in the NEP A process and in court 

19 afterwards. 

20 My observations is that fee-to-trust for housing 

21 projects, for a health clinic, for tribal facilities 

22 non-gaming, the system works. It may be slow; it may be 

23 frustrating, but it works, and every year the BIA takes land 

24 into trust, and it works well at a regional level. And a lot 

25 of that work can be done at the regional BIA offices. 
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1 The casino fee-to-trusts are a different story. The 

2 system is not working. It's come to a virtual standstill. 

3 It's usually not a genuine environmental issue. Usually, it's 

4 political or regulatory or due to other factors, but it often 

5 bogs down midway or towards the end of the EIS process. 

6 The Cowlitz Casino fee-to-trust is an example here 

7 in Washington state. Big project. Not big land-wise; it's 

8 only 152 acres, but big in terms of the scope of the project. 

9 1.2 million square feet of building is proposed; 250-room 
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10 hotel; over 7,000 parking spaces; tribal facilities, and six 

11 alternatives are looked at. I won't go -- then, and this is a 

12 project in process. The draft EIS, the fmal EIS, they're up 

13 on the Internet. This is all public information, public 

14 knowledge, and now at the very tail end of the process, things 

15 are bogged down in Washington. The regional office throughout 

16 this process in Portland was a pleasure to work with. 

17 Processed everything very diligently, but as I mentioned, it's 

18 often not the true environmental issues that come into play and 

19 cause the delays. It's other things. 

20 Not -- so I don't have to just speak about 

21 problematic projects. I put this one, the Chehalis project, 

22 this is also in Washington, a couple hours south of here. With 

23 the Chehalis tribe I was able to confirm with Chehalis' 

24 counsel, Mr. Chesnin, who's here today, that this in retrospect 

25 is viewed as a success. Forty-three acres actually went into 
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1 trust in Grand Mound, Washington. A convention center, hotel 

2 was actually built. It's up and running, and I understand very 

3 successful, very nice place to stay. Took a year to do the EA for 

4 this project, which at the time seemed like a lot of time. It 

5 also seemed real expensive at the time. It cost $40,000 to put 

6 that EA together, and there was some grumbling about that, and 

7 -- but it got done. After the year that was spent to arrive at 

8 a FONSI, a fmding of no significant impact, the land's not in 

9 trust yet. You can have a FONSI without land in trust. 

10 To get it over the hump, to get it the next step, 

file:lllqlDocuments%20and%20Settings/cparsonslDesktoplFull%20Day%20CLE.l.txt[9/16/20 1 0 7:05:49 AM] 



11 took another whole year, which at the time seemed like a long 

12 time, and Harry tells me it took eleven trips back -- of the 

13 tribe back to D.C. to push it along, which I'm sure at the time 

14 seemed like a lot. But in retrospect that was 2005. Most 

15 tribes I work with would love to have this process today. 

16 Today it does not work that way. 

17 And speaking of that, the Menominee project, this is 

18 outside of Chicago, north of Chicago, another large project. 

19 Some of these large projects are billion-dollar projects. To 

20 actually build the project, millions of square feet of 5,000 

21 seat event center, some of them top a billion dollars. 

22 The EIS process is long and expensive, ranging from 

23 -- in the hundreds of thousands to several million dollars, but 

24 I'm not aware of any event that the NEP A document has exceeded 

25 one percent of the total project cost. It's usually a fraction 
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1 of one percent. Unfortunately, it -- that expense comes very 

2 early in the process. It comes upfront when often the tribe, 

3 and if it's a landless tribe, has no funds to fund that 

4 process. So it may be a case where it's not proportionately. 

5 The biggest amount of money to get through a NEP A, but the 

6 timing is terrible for most of our clients. 

7 Another one, this one in California, EIS project. 

8 At the very tail end of the process, it's been going on for 

9 years, another larger project not so much in acreage but in 

10 scope of square footage, environmental issues were, I think, 

11 very effectively addressed through the EIS process, and then it 
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12 just hit a wall with the BIA. 

13 And where it hits a wall is typically in Washington, 

14 and right now it is -- the way it stops is the EIS process 

15 requires Federal Register notices. These used to be routine. 

16 Someone fills out a form in Washington, walks it across the 

17 hall, the notice runs in the Federal Register, Notice of 

18 Availability of an EIS. Now, it's apparently become political. 

19 Those notices are not being run routinely; they're stopping 

20 somewhere in the process, and several of these EIS projects are 

21 getting bogged down at that point. 

22 One big advantage of doing EAs is EAs don't require 

23 a Federal Register notice. They require a notice in the 

24 newspaper, which anyone can run very easily. 

25 Hannahville project, this is in Detroit, also in the 
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1 EIS process. 

2 I want to spend a few more minutes, if I have four 

3 or five more minutes, on more of the detailed case study of Elk 

4 Valley Rancheria's fee-to-trust, because as I mentioned, 

5 there's only a couple. Actually, only two EISs for 

6 fee-to-trust that I'm aware of anywhere in the country that 

7 have made it all the way through the process that resulted in 

8 land actually going into trust. And this, I believe, was the 

9 first one. And I happen to know a lot about it because we 

10 prepared it. This is up on the North coast of California near 

11 the Oregon border. It's 203 acres proposed to be taken into 

12 trust, and it was located less than a mile from the tribe's 
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13 existing reservation. This was one of the challenges. Being 

14 one mile away it was -- there's debate, is it off reservation 

15 or on reservation. A different process for each. The tribe 

16 had an existing casino, but they wanted this land in trust to 

17 replace that existing one. 

18 This, I think, slide, best illustrates what's 

19 involved in the process. This tribe like many submitted an 

20 application to the BIA and started an EA process. That was in 

21 2001. Started the EA in 2002, but then in 2003 after talking 

22 with the BIA, they decided the EA was not going to work. They 

23 needed an EIS. 

24 So an EIS was started with a Notice of Intent end of 

25 2003; draft EIS issued in 2005; [mal EIS in 2006. They 
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1 received their Indian lands determination saying the land would 

2 be eligible for gaming, which was a huge milestone in 2007. 

3 In 2008, a ROD, a record of decision, was issued by the BIA, which 

4 is, again, the equivalent of a FONSI for an EA, and that, with 

5 a ROD, the NEP A process is essentially over. Then the land was 

6 actually taken into trust in 2008, lands and trusts. There was 

7 no lawsuit, no legal challenge, so unfortunately by then the 

8 whole economy had collapsed, so now the tribe sits there with 

9 their 203 acres in trust, but they have yet to break ground on 

10 their facility because this took a long time, and the economic 

11 circumstances have changed, and their original projections are 

12 in the process of being relooked at. 

13 For this particular EIS, there were five cooperating 
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14 agencies, three federal, and two local. Other approvals that 

15 were processed or obtained were MODs with both the city and the 

16 county. In California there's the Coastal Commission, and the 

17 Fish and Wildlife issued a Section 7 concurrence on Endangered 

18 Species Act. These are the alternatives. Everything from golf 

19 courses to off-site alternatives, this is a real big issue, the 

20 alternatives and it takes a lot of time and money to address 

21 them, but if you don't, at the end of the process you're 

22 vulnerable, your NEP A document could fail. 

23 The project site in relation to the Pacific Ocean is 

24 shown here, and also the tribes up above that, the tribes 

25 existing reservation and other tribal properties. Part of the 
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1 project description is describing what is the proposed project. 

2 Architects need to be brought on. Various engineers, golf 

3 course designers, and even on alternatives. And this is an 

4 off-site alternative down the road. We looked at that right on 

5 the ocean. The tribe owns it. Didn't really want to put their 

6 facility there, but the EIS needed to study it anyway, 

7 including getting all the engineers and architects and 

8 technical team and biologists and archeologists out there to 

9 look at the site. And some people call it a throw-away 

10 alternative. That it's, why do you spend all the time and 

11 money on it if you're not going to build there anyway. Well, 

12 the reason you do is because you don't want to end up like 

13 Pokagon or Huron going through years and years of studies, only 

14 to be told to start over in the end. This is really important. 
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15 Environmental issues, traffic, land use, noise, all 

16 these things have to be studied. It only takes one mistake or 

17 one omission in the end for your document to be sent back and 

18 told to go do it over again. An aerial view of the site, it's 

19 the cleared area. 

20 So we really study these things in great detail, and 

21 an EIS, the Chehalis EA, for example, was about -- I don't 

22 think it was even two inches thick. It was maybe an inch 

23 thick. The Cowlitz EIS, I couldn't bring it in because I'd 

24 exceed the weight limit on the plane, but it's literally this 

25 thick [indicating], and going through the process we were still 
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1 accused of not being thorough enough and leaving things out. 

2 So we look at visual effects, water quality and 

3 hydrology, drainage patterns, all these technical issues, 

4 habitats and biological issues, this tribe developed a resource 

5 management plan to manage other areas of their property, and in 

6 the end the culmination is you have a nice signing ceremony, 

7 the BIA comes out, the regional director, the tribal chairman 

8 sign the document, the deed is transferred into trust, and it's 

9 a very happy day, and all the trials and tribulations are 

10 hopefully soon forgotten. 

11 So that's my presentation, and my contact 

12 information is in the handout if anyone has any questions 

13 later. Thank you. 

14 MR. ERIC EBERHARD: Thank you, David. 

15 Darryl LaCounte is next. No introduction needed, 
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16 I'm sure. Darryl, it's yours. 

17 MR. DARRYL LaCOUNTE: Is this one hot? 

18 MR. ERIC EBERHARD: Yeah, they're all hot. 

19 Wherever you want to sit is --

20 MR. DARRYL LaCOUNTE: Hello. Unlike 

21 Mr. Anderson, Ms. Wells previously, I'm not going to take you 

22 back to 1763. I will take you back to March 16th of this year. 

23 That's about as good as my memory is. 

24 When the Secretary of the Interior had a 

25 conversation with the Regional Directors, the BIA Director that 
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1 you met briefly this morning, Mike Black alluded to the Secretary, 

2 and what he -- what he did was established fee-to-trust as a 

3 priority. And think about the significance of that in itself. 

4 A Secretary of the Interior is saying, I'm hearing from tribes; 

5 I'm hearing from individuals, and what I'm hearing is you're 

6 not processing these cases fast enough. 

7 I doubt if that conversation has ever occurred since 

8 the enactment of the IRA back in 1934. I doubt very seriously. 

9 So it's a very good opportunity at this point to address some 

10 of the things that David just went through and others have gone 

11 through. And in addition to that, you met the director this 

12 morning, and you have with you a new Director of the Bureau of 

13 Indian Affairs, which is very uncanny or uncommon in this 

14 organization, he's a pretty rational human being. And he's 

15 very committed to doing this, and in doing so, prior to his 

16 appointment, he called me before it was announced, and he said, 
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17 'Will you help me?' And I said, 'Absolutely, I will help you.' 

18 I had no idea this was how I was going to help him, but I'm more 

19 than willing to help him, and there's a whole bunch of people 

20 around the country that are as well. And that came with the 

21 man, not necessarily the title. 

22 So we have a heck of an opportunity to make some 

23 improvements. And so what he asked me to do was to take a look 

24 at how we can decrease the processing time; how we can expedite 

25 these cases, what can we do? So I dug into it, and the first 
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1 thing that came to my mind, or came to be a realization, was we 

2 really don't have a program. It's never been any kind of a 

3 priority. Ms. Wells alluded to the Artman years. So you have 

4 to be somewhat careful what a priority can be and what can come 

5 out of that. 

6 But with this Administration and with this Director 

7 I guarantee you it's the intent of the priority is a whole lot 

8 different than the only time it's been a priority in our 

9 history, which was for a brief period in '07 and '08. 

10 That being said, we've -- we've started the process, 

11 and most of you in this room I know are familiar, very familiar 

12 with the government and how government can work and how slow it 

13 can work at times. And an unfortunate event just occurred in 

14 the Gulf of Mexico that really has a huge impact on not only 

15 this program, but a whole lot of other programs within the 

16 Department ofInterior. 

17 Nonetheless, we're proceeding, and to this point the 
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18 two major goals that I have and that the Director has, is 

19 number one, to improve communication with applicants. Improve. 

20 When I say applicants, I mean tribes and individuals. I know 

21 the tribes get a lot of the press or a lot of the attention of 

22 the Secretary, but we have many, many individual applications 

23 as well. And it's apparent to me that we can do a much better 

24 job of communicating with you and with these individuals. 

25 And so a couple of things are happening as we speak. 
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1 We have put together informational material for distribution, 

2 which is the start of communication. Just what is an 

3 application? What is the fee-to-trust process? What are those 

4 things? And I previously alluded to the length of time things 

5 can take, and I had hoped to be able to hand some of those out 

6 today, but I haven't been cleared to do that yet. 

7 I brought them along, but I can't tum them out, and 

8 when we can they will -- we will make sure we get them to Eric, 

9 and they are distributed to all the people that need to see 

10 them. They should be available at any office, and we'll 

11 continue to work on that sort of material. 

12 We also, during the previous administration, some of 

13 you are probably familiar with the fee-to-trust handbook that 

14 was put together. The Director and myself have looked at the 

15 handbook, and we've made a pretty quick determination that it 

16 needs a revision, too. 

17 I can't help but notice when I first opened it and 

18 looked at it, by the time I got to step one I was on page 16. 
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19 Whoa. That's not really a handbook; that's not a guide to 

20 assist our individuals or anybody else who chooses to read it. 

21 So in light of the improvement in communication, the 

22 other major goal I have is to improve the tools available to 

23 our staffs to process these applications. The message that 

24 we're hearing from the Secretary, from the Assistant Secretary, 

25 from the Director, is we need to be more efficient; we need to 
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1 process these; we need to get answers to folks. A lot of the 

2 infonnation that applicants are required to put together, that 

3 we've heard in previous presentations, are time sensitive. The 

4 delays that can be caused by processing cost tribes and 

5 individuals a lot of money for various economic endeavors, for 

6 whatever they choose to do with it. It may cost somebody the 

7 opportunity to build a house or get financing, whatever it is. 

8 So we're focused on doing that, and it's actually 

9 kind of fun to do, because, again, as I alluded to, I don't see 

10 any kind of a national standardized program. 

11 You heard from the folks in the Northwest Region who 

12 have a program established, and you heard David speak about the 

13 folks in California. They have one established, but we don't 

14 have any essentially standards to work with. We can develop a 

15 curriculum to train our employees. Number one, when you're not 

16 standard, that's very difficult to do. And it's also very 

17 difficult to try and -- tribes, for lack of a better word, not 

18 to train them but to provide the infonnation. They should be 

19 able to get the same infonnation at anyone of our locations on 
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20 how the process works, how NEP A is implemented, how an ESA is 

21 accomplished, who's qualified to do those things, and those are 

22 what we're looking at. 

23 I've said, as I've gone around the country in the 

24 past two months, you run into folks, Oh, we're different. 

25 It's so different here. Well, the process isn't different. 
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1 The challenges may be different, but the process itself should 

2 be a standardized process that everyone of us can look at and 

3 know exactly what the expectation is of the applicant, what the 

4 expectation is of the BIA, what the expectations are of the 

5 solicitor's office; what the expectation is for the local 

6 governments. We should be able to do that. 

7 Last week I had, I guess it was an opportunity to 

8 address the Western -- the National Association of Western 

9 Interstate County's Organization, specifically on fee-to-trust. 

10 And walking in that room, it was a little more difficult than 

11 walking in here, although I was a little bit apprehensive about 

12 coming in here, but going in there I immediately noticed South 

13 Dakota, California, Washington, Oregon. I thought, this could 

14 be fun. 

15 But what I did, what I did, and I'm going to make 

16 the same pitch today, it is, I said number one, this is a 

17 right. This is a right for Indian people, Indian tribes. 

18 Congress has granted this right. I know that you're upset by 

19 it for two reasons. Number one, it's impacting your local tax 

20 base; number two, it may be gaming related. That may offend 
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21 you in some way, shape, or form. But your anger, your 

22 opposition is aimed at the wrong people. Do not aim it at the 

23 tribes. If you have an issue with it, aim it at Congress, 

24 right where it belongs. We can take the contentiousness out of 

25 this if Congress will, in fact, work with local governments to 
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1 compensate them much more easily than they do for a loss of tax 

2 revenue. And I would point at tribes and ask you as well, 

3 would you help them? Why not? Let's take the contentiousness 

4 out of this. Your voice is much stronger than my voice, much 

5 stronger than the BIA's. When you go to your congressman, and 

6 you're involved in one of these that most likely is 

7 contentious, go on behalf of the counties as well. I think 

8 that if you are able to convince Congress that you've given us 

9 this right, we're taking advantage of the right, while we're 

10 impacting the local government, you can fix that. 

11 And that's the way it should work. I really fmnly 

12 believe that's the way it should work. And surprisingly 

13 enough, I was thanked by some of the counties. They said that 

14 I was right, that they had been focusing their anger at the 

15 wrong entities, and hopefully I made somewhat of an input -- or 

16 imprint in them on that. 

17 I really firmly believe that it is a tribe's right; 

18 it is an individual's right, especially on reservation. 

19 Obviously, off-reservation gets much more contentious, but we 

20 see opposition to on reservation acquisitions that have been in 

21 trust for many years. They went out with a stroke of a pen 
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22 over night, tried to bring them back in. They get a shot at 

23 saymg, 'No. We object.' So that was a message I delivered 

24 there. 

25 Ms. Wells alluded to some of the policy that is out 
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1 there, and the Director and I have had that discussion about 

2 trying to revisit all the policy that is out there and to 

3 formulate a comprehensive policy. Take everything that we've 

4 got, take a look at it. Undoubtedly, there's something out 

5 there that's going to conflict with something else that's been 

6 written. That's just the nature of the game that we're in, the 

7 nature of government that appears to be. You can probably open 

8 any regulation, and within that same regulation you can fmd a 

9 contradiction, so we're pretty positive we can fmd that within 

10 the policy. And we're hoping very seriously that we can --

11 that we can revisit all of it and supercede what has been 

12 written and put out and put it in a comprehensive document that 

13 people understand. 

14 Again, I think that's part of being transparent, and 

15 that's what this administration has committed to. We think 

16 it's every tribe's right to understand the rules, every 

17 applicant's right to understand the rules. You may not like 

18 the rules. Like I say, I don't like necessarily all the rules 

19 that we have to deal with, and you've heard some of them today. 

20 However, they are the rules that we're playing under, and our 

21 marching orders is at this point is to make the process more 

22 efficient. 
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23 Certainly, there's much larger things than visiting 

24 the current process that can be done. However, we haven't been 

25 given the green light to do some of those things, so right now 
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1 it's -- to try to give our employees the tools to do the job to 

2 assist them in doing the job, and to get information out to the 

3 tribes. 

4 That being said, we've drafted a policy that -- I know 

5 it kind of contradicts what I just said, but we're trying to 

6 establish some time frames for our employees. And these are 

7 internal policies saying, once you get this application, here's 

8 how much time you have to do this. If you have documents that 

9 make this ap- -- or you don't have documents in your possession 

10 that make it incomplete, you're going to communicate in 

11 writing, and you're going to specifically request those and 

12 here's the time frames you're going to do it in. 

13 Without that, what's happening to us now is we're 

14 trying to get our arms around what our application list 

15 presently is. And it's very difficult to do. We have -- we do 

16 -- I mean, you've heard the horror stories. We have 

17 applications that have been lingering since 1988 or whatever it 

18 is, whatever that number is, but the application is please take 

19 this land into trust. And we don't have legal description; we 

20 don't have title -- we don't have anything, but we've chosen to 

21 keep those on the books. Well, I think we need to get our arms 

22 around exactly what we have that's legitimate under the present 

23 rules that we work under, what we operate under. 
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24 And so, hopefully within this particular fiscal 

25 years which ends September 30th, we're going to have a much 
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1 better handle on what that actual workload is, because we're 

2 going to try and implement the policy that says, If we haven't 

3 heard from you in four years on this, please let us know if 

4 you're still interested, or please provide whatever 

5 documentation is missing. You're always free to reapply, but 

6 we're going to return the application to you until you complete 

7 it. And those are the rules we operate under, and they can 

8 change, unfortunately not overnight, as many of you know. 

9 Again, it may seem kind of aggressive what we're 

10 trying to do right now, but I think it's imperative that we do 

11 that so that we have our employees, who have very limited resources, 

12 working on legitimate applications that the applicants fully 

13 intend to see all the way through the process. To see it 

14 through to a decision, and hopefully that decision is, yes, 

15 we'll bring this land into trust. 

16 But right now I think a lot of our resources are 

17 spent on applications that have been stale dated, have been 

18 lingering for quite some time, and I think we need to eliminate 

19 those from our system so we can get a better handle on it. 

20 We've also, over the past, I suppose, five years, 

21 and speaking about tools for our employees, a system was 

22 developed called the fee-to-trust tracking system, which we're 

23 evaluating the usefulness of that tool at this time as well, 

24 and whether or not it's something that we intend to sustain or 
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25 if we intend to go a different route. 
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1 The concept of it was, it was to help us better 

2 manage the workload. What it appears to me to be at this 

3 point, it's just an additional burden to the workload. It's 

4 not assisting me. So either we need to make some vast 

5 improvements there or get a system that is better suited to 

6 assist the employees in tracking particular cases. 

7 You can shut me off whenever you'd like. I think 

8 I've probably already gone over my time. 

9 MR. ERIC EBERHARD: I'll rescue you. 

10 MR. DARRYL LaCOUNTE: And I guess I'll say 

11 one thing, and then I'll get out of your way, which is, the 

12 changes that we intend to make in the short run, we will in fact 

13 communicate as best we can to tribal leaders so that they know 

14 what's coming and that their people will understand what's 

15 commg. So with that, thank you for your time. 

16 MR. ERIC EBERHARD: Thank you, Darryl. 

17 Appreciate it. 

18 Weare about ten minutes behind schedule, but I 

19 don't want to cut off questions if there are questions for any 

20 of the panelists. If we could take maybe five minutes to do 

21 questions. 

22 Chairman Norris. 

23 CHAIRMAN NED NORRIS, JR.: Thank you. 

24 Question's for Mr. LaCounte. I'm encouraged, and 

25 I'm -- I have some reservations about your comments and 
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1 Mr. Black's comments about commitment and willingness to move 

2 forward on these applications. I was extremely encouraged to 

3 hear Assistant Secretary Echohawk at, I believe it was NCAI in 

4 Palm Springs, talk about his -- the need to make decisions, 

5 that there's fee-to-trust applications, and they need to make 

6 decisions, and they need to be prepared to stand by those 

7 decisions and defend those positions. And I was like, great, 

8 man, we're going to move finally. We're going to move on these 

9 things. And nothing happened. Nothing's happened since. 

10 March, last month, or a couple months ago is when Secretary 

11 gave you all this directive now. Maybe that's part of the 

12 movement to make things happen. And I don't know, I guess I 

13 should for the record, my name is Ned Norris, Jr. I'm the 

14 Tribal Chairman for the Tohono O'odham Nation in Arizona. 

15 And I'm sure you're aware, and I'm looking at some 

16 numbers here, I'm sure you're aware -- well, first of all, I 

17 guess it's my understanding that there's some 1,950 some odd 

18 applications for fee-to-trust applications pending nationally. 

19 And I'm not sure, that's a number I was given. But some of the 

20 numbers that I shared with the audience at NCAI in -- last 

21 January I believe it was, was pointing out the last year of the 

22 Bush administration in comparison to the first year of the Obama 

23 administration. And I handed Assistant Secretary Echohawk 

24 those numbers. And for those of you that aren't familiar with 

25 those numbers, in the last year of the Bush administration, 
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1 fee-to-trust decisions were ten, and fee-to-trust decisions 

2 involving the NEP A process were 14, so the last year of the 

3 Obama -- or the Bush administration, there was the processing of 

4 24 of those pending applications. The first year of the Obama 

5 administration, there were zero decisions involving fee-to-trust 

6 and four decisions involving the NEP A process. 

7 And when you think about all the criticisms that we --

8 that I, and I think I know a lot of other people have against 

9 the -- against the Bush administration, I kind of fmd it 

10 interesting that there were 24 and only four here, so 

11 something's wrong. And I guess for me, I'm -- I'm a little 

12 optimistic about hearing your comments, and I'm wondering if 

13 anything's really going to happen. 

14 One of the things I think that needs to make sure you 

15 under- -- you all take into consideration, is you've got--

16 you've got land acquisitions going through the discretionary 

17 process; you've got land acquisitions going through a mandatory 

18 acquisition process. 

19 Tohono O'odham Nation has a mandatory acquisition. And 

20 in fact, the regional office in the Phoenix area already made a 

21 decision last May in 2009, that our man- -- that our application 

22 was, in fact, a mandatory acquisition; that it fit the 

23 requirements of Public Law 99-503; that it fit the requirements 

24 of the -- under the exception clauses under the gaming -- it fit 

25 the gaming requirement law, and recommended that the Central 
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1 Office make the decision and take land into trust. And we're a 
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2 little over a year later, and we still don't have a decision. 

3 And your failure to act and make those decisions that need to be 

4 made is costing my tribe millions of dollars to get a decision 

5 finalized at your area, at the Central Office. 

6 So I'm encouraged from what I hear, and I think it's 

7 pretty ob- -- pretty clear from in the media, that we have filed 

8 a lawsuit against United States govermnent in March of 2010, 

9 essentially arguing amongst a lot of other legal issues, that 

10 the Department of Interior has failed to act -- has failed to 

11 act on an Act of Congress. And it's unfortunate that we've had 

12 to go -- gone that route, but it's the only alternative that 

13 we have. We were not getting any decisions. 

14 So I guess my question to you is whether or not the 

15 Secretary's directive that came out in March of 2010, includes a 

16 fee-to-trust applica- -- fee-to-trust applications involving 

17 gaming acquisitions? 

18 MR. DARRYL LaCOUNTE: Absolutely. The 

19 Gaming Office is also under the Department of Interior. 

20 Unfortunately, it's not presently under the Director of the 

21 Bureau ofIndian Affairs. 

22 But yes, the mandate is to the Solicitor's office. 

23 It's to Interior. I guarantee Mike and I will take your 

24 concerns back with us. I'm not a gaming expert by any stretch 

25 of the imagination. Again, that goes right to the Assistant 
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1 Secretary's level. It bypasses the Bureau of Indian Affairs. 

2 It -- that's the result of the reorganization during the Bush 
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3 Administration. 

4 As for the cases that you spoke about that were 

5 processed in the last year of the Bush administration, there 

6 were a lot of them processed. Those were the cases that were 

7 sitting in D.C. throughout, pretty much, the Bush 

8 administration that should have been acted on during that time 

9 frame. The one thing that did happen with Artman when he came 

10 in, was essentially he said, let's get those back out to the 

11 field and let them make a decision. 

12 So there was, for lack of a better word, some 

13 low-hanging fruit there to be made. 

14 I would -- I don't know where you got your numbers, 

15 but I know I personally signed in the first year of the Obama 

16 administration, I know that I signed three particular 

17 applications in the state of Montana. Now, I don't know, like 

18 I say where you got your numbers, but we took a significant 

19 amount of land in trust in the Blackfeet Reservation and the 

20 Crow Reservation. 

21 So I can't speak for the rest of the country because 

22 I haven't -- you also spoke to 1900 applications pending. I 

23 spoke about us getting our arms around what's really out there. 

24 I think the number's going to probably be closer to 1500, and I 

25 think by the time we run the policy that I talked about through 
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1 the process, I think that's going to be trimmed down by about 

2 25 percent. 

3 So again, I don't know where your numbers came from, 

file:lllqlDocuments%20and%20Settings/cparsons/DesktoplFull%20Day%20CLE.l.txt[9/16/20 10 7 :05:49 AM] 



4 but I know what I can speak from experience that I personally 

5 did that when I was acting in my former capacity. 

6 So we will take your message regarding your gaming 

7 application. I'll get some information from you before I leave 

8 here. Okay? 

9 CHAIRMAN NED NORRIS: I -- I appreciate 

10 that, and I appreciate your willingness to take this back. I'm 

11 not -- I'm not optimistic about it, because we have raised these 

12 concerns over the course of the last year, several months over 

13 the last year, to a number of people at the national level. We 

14 have spoken to Mr. Echohawk; we have spoken to Solicitor General 

15 Kagan; we have spoken to everybody and anybody that would listen 

16 to us. And nothing. 

17 MR. DARRYL LaCOUNTE: Okay. 

18 CHAIRMAN NED NORRIS, JR.: Nothing. And--

19 and you're costing my tribe a lot of money. 

20 MR. DARRYL LaCOUNTE: Okay. 

21 CHAIRMAN NED NORRIS, JR.: It's not 

22 necessarily -- necessary for us to be having to put out the 

23 kind of money we're putting out just to defend our right. 

24 MR. DARRYL LaCOUNTE: Agreed. 

25 CHAIRMAN NED NORRIS, JR.: Thank you. 
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1 MR. ERIC EBERHARD: If! may, Mr. Vice 

2 Chairman, we are considerably over time. If we can, we'll take 

3 your question and then end this panel and get the next panel 

4 going. I know that there are probably others that want to ask 
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5 questions, but I also want to try to keep us on schedule, so 

6 please proceed. Thank you. 

7 VICE CHAIRMAN RONALD SUPPAH, SR.: Thank 

8 you. Ron Suppah, Confederated Tribes of the Wann Springs, 

9 Vice-Chainnan. 

10 Mr. LaCounte, does the Secretary's initiative to move 

11 fee-to-trust mean that the NEPA process or the fee-to-trust, 

12 will be kept moving? 

13 MR. DARRYL LaCOUNTE: It means that NEPA is 

14 part of that process, and it means that, yes, it is. And I can 

15 speak from personal experience there, too, that we do have some 

16 folks on our staffs that are qualified to perfonn NEP A. Now, 

17 the regional directors got the same message that the Director 

18 got, that we all got, and I've seen personally in the Rocky 

19 Mountain region where our regional director went to that 

20 environmental specialist and said, you're going to do these 

21 things. It's not something you did before, but you're going to 

22 go do them now. 

23 VICE CHAIRMAN RONALD SUPPAH: Maybe just a 

24 follow-up comment. I hate to see the tribe have to go through a 

25 consultation process of the regs and policies, because people 
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1 are frustrated to the extent that the time out to where the 

2 tribes are getting really frustrated with the process, and what 

3 some sort of action taken by the Department of Interior. I hope 

4 that we can -- we can work -- work some sensible solution. 

5 MR. DARRYL LaCOUNTE: I agree 
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6 wholeheartedly, and I'll say this, and I hope you can understand 

7 what I'm saying. That there are many who would like to revisit 

8 the regulations. I think there's a considerable risk to doing 

9 that at this point. I think while these that we have aren't 

10 perfect, what we could get could be a heck of a lot worse. 

11 And so I agree. Sitting down and meeting with 

12 tribes, it is probably in the short amount of time we may have 

13 to get some progress done, is probably a very good approach, 

14 and I appreciate that from you. 

15 MR. ERIC EBERHARD: Thank you, Darryl, and 

16 thanks to Greg and Tom and David. Where'd David go? 

17 [Second session ends.] 

18 [A brief break is taken.] 

19 [Third session begins.] 

20 MR. DOUG NASH: With that, we'd like to 

21 call our next panel up and its moderator, Mr. Ron Allen. Ron, 

22 perhaps a man who needs no introduction to many of those -- many 

23 of you here. Ron is involved regionally and nationally. For 

24 those of you that don't know, he's been Chairman of the 

25 Jamestown S'Klallam Tribe since 1977, I believe. A good friend 
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1 of our Institute for Estate Planning. And I'll leave it to Ron 

2 to introduce the panel members and proceed. 

3 CHAIRMAN RON ALLEN: Well, goodmoming 

4 everyone. I've got a little rough voice, but I think I'll work 

5 my way through it. 

6 We got a good panel here, and you know the comments 
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7 that Ron and Ned are raising are issues that are -- they're 

8 deeply embedded in all of our tribes with regard to the 

9 importance of this process, and this panel is going to try to 

10 talk about all the many reasons why it is important for us. 

11 You can see from the outline in the brochure here 

12 that land is everything, and we -- and we, it's a common phrase 

13 that we use in Indian country. Actually, I should back up. 

14 For the record, I'm Ron Allen. As Doug said, 

15 Chairman and CEO for Jamestown S'Klallam Tribe. I'm very 

16 active nationally, so a lot of these issues that Ron and Ned 

17 and others will be bringing up I'm very, very familiar with 

18 because we work really closely with the Bureau. 

19 I think one of the things that is important here is 

20 we are the choir. I'm talking to the choir. You guys all get 

21 it. We all know what we're trying to do here. We know what's 

22 important for the tribe. 

23 We as tribal leaders are very impassioned about 

24 this. It is about reacquiring and restoring our homelands for 

25 a lot of reasons. And our panel here is going to talk about 
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1 all the main reasons. Part of this panel, as I said, gaming is 

2 not a dirty word. Well, we'll talk about gaming, but we'll 

3 also talk about economic development. It's about tribes 

4 becoming self-reliant again. And economic development is a big 

5 part of that. But it's not just economic development. It's 

6 about our culture; it's about our education; it's about our --

7 taking care of our youth; taking care of our elder; taking care 
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8 of our families; taking care of our communities; becoming 

9 self-reliant and getting there. And quite frankly, restoring 

10 our homeland for our control, our jurisdiction for the 

11 protection of our people. That's what we're all about. That 

12 land-into-trust process is a big deal for each and every one of 

13 us. 

14 And so we're going try to underscore the passion, 

15 the emotion, the objective that we as tribal leaders have, in 

16 order to serve our people and restore our land base to what we 

17 believe it should be. 

18 I do want to take this quick opportunity. There's a 

19 lot of phrases we use off reservation gaming, those kinds of 

20 phrases that -- that that I think are misused. They're an 

21 abuse of a current political system relative to tribal 

22 homelands. 

23 Our homelands are what they are, and they do 

24 overlap. There is no question about it. We all know the 

25 history of our communities and they do a lot of overlapping. 
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1 The mere fact that we have reservations where they are is a lot 

2 of history, is a lot of politics, and it's not our fault quite 

3 frankly. You can, some can say you could blame our past 

4 chiefs, but quite frankly it is where the federal government 

5 and America basically pushed the Indians out of sight, out of 

6 mind. That's a phrase I like to use. 

7 And you know, people you're good in these 

8 hills until they find gold. Nah, nah. We don't want you over 
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9 there; we want you over here. And quite frankly so we get put 

10 in places that really aren't advantageous to us. And one last 

11 point about it. The off reservation shopping for 

12 land-in-trust, for casinos, or economic development of any 

13 other sort, we want location, location, too, and we have every 

14 damn right to have locations where our traditional territories 

15 were. 

16 And so the issue is that we get a little irritated 

17 when the federal government tries to narrow down where our 

18 traditional territories are that we can reapply to our homelands. 

19 And does it have to be adjacent? No. It doesn't have to be 

20 adjacent. So who the hell are they as the federal government 

21 or Congress to try to dictate any kind of rules that would 

22 require either it be adjacent or near. It'd have to be a half 

23 a mile near. I mean, quite frankly, a couple hundred feet. 

24 Then it goes back to Congress, and -- or it goes back to the 

25 central office and they make some decisions. 
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1 . So we do get a little impassioned about this, and we 

2 want to right the ship. And as the last points were being 

3 made, is it -- move this process along, guys. 

4 And I'm a part of the budget process, and I'm a big 

5 supporter of Mike and the Bureau system in terms of getting the 

6 resources that they need to process it. Get all the right 

7 people in the right place so that they can get this job done. 

8 So with those opening comments, I'm not going to 

9 trump LynDee; I'm not going to do the Joe Delacruz before time 
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10 we owned it all. But we do have a strong history and a strong 

11 alliance to the land that is so important to our people. 

12 We have a panel. We got three guys on our panel who 

13 are all going to make presentations. Did you guys decide which 

14 way, who's going to go ftrst? Just go along the order of the 

15 panel here? All right. Then we will do that. Since Leonard 

16 is our Honorable Chairman from Suquamish Tribe and has been 

17 very active with his tribe, and if he had reacquired his 

18 homeland, we wouldn't have an Oliphant case. 

19 CHAIRMAN LEONARD FORESMAN: That's not 

20 on the list here. 

21 CHAIRMAN RON ALLEN: It's not on the list? 

22 CHAIRMAN LEONARD FORESMAN: No. 

23 CHAIRMAN RON ALLEN: All right. Supposed to 

24 stay focused, hey? 

25 CHAIRMAN LEONARD FORESMAN: Yes. 
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1 CHAIRMAN RON ALLEN: All right. So I'll 

2 turn it over to Leonard, and Leonard you can go ahead and go 

3 through your presentation. 

4 CHAIRMAN LEONARD FORESMAN: Okay. 

5 Thank you, Ron. 

6 I'm Leonard Foresman. I'm Chairman of the Suquamish 

7 Tribe, and I'd like to welcome you here to Seattle. The city 

8 was named for one of our chiefs. Chief Seattle signed the 

9 Treaty of Point Elliott in 1855, and our reservation was 

10 established under that treaty. And it's an 8,000 acre 
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11 reservation; it was enlarged in 1864 to its current size. 

12 And we've pretty much suffered every federal policy 

13 that can be applied in any country on a reservation. 

14 And of course our reservation was allotted in 1886 

15 under the treaty, which was a little interesting in that it was 

16 one year prior to the Dawes Act, but it did result in our 

17 landing -- our reservation allotted to 51 families at that 

18 time, and no land was set aside for the tribe at all. The 

19 tribe wasn't recognized in any way. 

20 There was 70 acres that was set aside for the U.S. 

21 Indian agent and the school and all those things that were 

22 promised to us that really never occurred. 

23 So we inherited, was essentially land base that was 

24 established and put together to assimilate us into what they 

25 considered American -- the American mainstream at that time. I 
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1 think we're still trying to figure out what the American 

2 mainstream is, if there is one. 

3 So anyhow, I want to kind of keep this brief, which 

4 is difficult to do, but I will try because we're running out of 

5 time here. 

6 But what was interesting, they allotted every piece 

7 they could, including our tribal cemetery, which was kind of --

8 kind of strange in that they allotted each one of our members, 

9 and I think they expected him to farm it, which is kind of 

10 funny in a weird way, but immediately turned it over back to 

11 the Indian agent and said I'm not going to take a possession of 
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12 the tribal cemetery. 

13 So the Indian agent actually put the tribal cemetery 

14 in trust for the tribe, so there was one place where they did 

15 allow. 

16 After the Bureau ofIndian Affairs and the tribes 

17 had set this up, we had an aggressive land option process on 

18 the reservation that with our connection to Seattle and the 

19 connections that the Indian agent had with the city of Seattle, 

20 with the ferry dock -- mosquito fleet ferry dock at Suquamish, 

21 the land was aggressively allotted to elders with no heirs, 

22 elders that didn't have -- didn't speak the language, that they 

23 could declare non competent under these certain acts that were 

24 passed by Congress, and resulting in two thirds of the 

25 reservation being sold off in the end. 
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1 About a third was remaining in trust. About 90 

2 percent some of that was owned by individual allottees who had 

3 held onto to their lands or just didn't move to the reservation 

4 and then it just kind of got distributed out to hundreds of 

5 different allottees. But in the end we had about -- the 70 

6 acres came back to the tribe. After that, was condemned by the 

7 U.S. Army for a proposed fort in 1904. And that was at our 

8 home village of Old Man House where Chief Seattle was born and 

9 was raised and where a lot of our people continued to live. 

10 And so that was condemned, as we assumed they would 

11 build a fort and we would get the land back when they were 

12 done. They never built the fort; they sold the land off to a 
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13 real estate company and we lost that 35 acres of waterfront in 

14 addition to everything else that we lost. 

15 And then the other 35 acres we leased out in a 

16 50-year lease in 1968, and so in eight years we're going to get 

17 that other 35 acres back. We've been able to acquire some of 

18 that back. 

19 So with this backdrop we were impoverished, and we 

20 started some of the self-determination programs in the 1970s. 

21 Started out with one employee. He's our vice-chairman right 

22 now, and because of a number of things, have a fishing economy, 

23 and also with gaming we've been able to reacquire quite a bit 

24 of our government structure back, and through the help -- with 

25 some of the help with the agreements. Some of the fulfillment 
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1 of the trust responsibility by the federal government, we have 

2 all the tribal programs now. 

3 What we did do was when gaming was, the Gaming Act 

4 was passed and there was a lot of talk about gaming, the 

5 state's compacts were first signed in -- was that the 90s, Ron? 

6 VICE CHAIRMAN RONALD SUPPAH: I think it 

7 was. 

8 CHAIRMAN LEONARD FORESMAN: The first 

9 compact was signed --

10 VICE CHAIRMAN RONALD SUPPAH: Yes. 

11 CHAIRMAN LEONARD FORESMAN: -- in the 

12 state of Washington --

13 CHAIRMAN RON ALLEN: Uh-huh. 
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14 CHAIRMAN LEONARD FORESMAN: -- in the 

15 early 90s. Our tribe was very interested in that. But the 

16 early compacts only provided for table games, and we were at a 

17 location that we were unsure if we could make any money doing 

18 that. But general council asked us to go ahead and open it even 

19 if we just broke even, it provides some jobs. 

20 And that was what, pretty much what we did in '95. 

21 Then later when the machines were introduced, we were able to 

22 increase our revenue and able to invest in a new facility. And 

23 in 2002, we opened up a new facility, and have had better 

24 income from gaming that's allowed us to reacquire a lot of land 

25 on the reservation, invest in education. We have full ride 
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1 scholarships for all our tribal members who want to go to 

2 college if they keep a 3.0 average, so if anybody -- got any 

3 tribal members here at Seattle U, be sure to take it easy on 

4 them, because their scholarship could ride on their grade 

5 point. Just a plug there. 

6 And then we also have a high school program. We 

7 have our own 30-student high school. We've built, with the 

8 help of some state and foundation funding, also the tribal 

9 funding, we've built a new building called the House of the 

10 Awakened Culture that hosts a number of different cultural 

11 events. We've been able to acquire some businesses on the 

12 reservations, including most recently the White Horse Golf 

13 Course, which is about a 398 acre parcel. So we've had a lot 

14 of successes with that long-range plan. 
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15 One of the things that we did do early on was that 

16 we didn't acquire management partners or anything like that. 

17 We actually did traditional financing with bank loans. We 

18 hired our own people, because we really felt we really wanted 

19 to do this ourselves. We've been very self-sufficient; we've 

20 waited and been patient in order to be -- to maintain control 

21 over our fmances and our employees and our financial 

22 arrangements, which has been able to give us a lot more freedom 

23 to do all the things. 

24 We also set up a separate board of tribal members to 

25 oversee our economic development. We have one council member 
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1 on that. The rest are all appointed by council, so we kind of 

2 separate some of the politics from casino and other business 

3 enterprise management. And we've also had a strong investment 

4 in diversification too. So we have property management; we 

5 have a construction company; we've got -- now we're in the --

6 we've been in the golf business for about three months, so I'm 

7 still getting used to that. Perhaps somebody in here can give 

8 me some lessons. I'm sure there's some chairmen out there that 

9 play golf, but I only play once a year so I don't know if 

10 there's a training academy that the Bureau has for that. 

11 Anyway, that's all I have. I'll go ahead and tum 

12 it over to our next panelist. 

13 CHAIRMAN RON ALLEN: And our next is Alex 

14 Skibine, who is an SJ. Quinney -- Quinney professor oflaw at 

15 the University of Utah. 
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16 Alex. 

17 PROFESSOR SKIBINE: Actually, I'm a 

18 professional impersonator, and I've been impersonating George 

19 Skibine. 

20 Anyway, --

21 CHAIRMAN RON ALLEN: We have some documents for 

22 you to sign before you leave. 

23 PROFESSOR SKIBINE: -- I want to thank Eric 

24 and Heather Sibbison for inviting me here and doing this 

25 conference. 
127 

1 Last night Heather asked me, you know: What are you 

2 going to talk about? And I said, 'Well, the Indian Child 

3 Welfare Act, of course.' And she looked at me with a puzzled 

4 look. And I said: 'What? Didn't you tell me to talk about 

5 ICWA.' And I think she mentioned IGRA. And I said, 'ICWA, IGRA.' 

6 I mean why can't she speak English with a French accent like 

7 everybody else. Right? 

8 No, actually, I teach -- I've been teaching for 20 

9 years at Utah, and I teach con law. Actually, I teach two con 

10 law classes. One is short for constitutional law, and the 

11 other one is not. It's also known as Federal Indian Law. It's 

12 how the Supreme Court has conned the tribes of a lot of their 

13 sovereignty and most of their land. So anyway, two con law 

14 classES. 

15 Let me say I'm going to talk not about ICWA, 

16 although IC so I decided that I was going to compromise. I was 
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17 not going to talk about IGRA. But I was go -- I was not going 

18 to talk either about ICW A. But I was going to talk about the 

19 IRA, the Indian Reorganization Act. And the Indian 

20 Reorganization Act, especially Section 5, the fee-to-trust 

21 authority, the section shares something with the Indian Child 

22 Welfare Act. Right? And I think it basically tries to make 

23 sure that the tribes' two most precious assets are retained 

24 in Indian hands. ICW A deals with our kids, and -- and the 

25 IRA deals with the land. And in effect, there was some 
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1 similarity in the treatment of Indian land and Indian kids at a 

2 certain amount of time, a certain point of history. 

3 And so basically what I want to talk a little about 

4 is the executive branch trust duties to implement the Indian 

5 Reorganization Act and Section 5 and why it is important for 

6 them to do this, to, in effect, to take their trust role 

7 seriously. So I want to make three points in this. 

8 The first thing is that why was the IRA enacted? 

9 Well, it was enacted as -- and I really appreciated the 

10 presentation of LynDee Wells this morning. She said that over 

11 90 million acres of land were taken from the tribal ownership 

12 as a result of the Allotment Era. Okay? And then I started 

13 doing the math and she was saying the land that was acquired, 

14 and my question to you is: 'We're still owed 87, 88 million 

15 acres. So what's the problem, right?' We still are owed a lot 

16 of the land that has never come back into trust. So that's 

17 number one. 
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18 And I think number two and one thing that we have to 

19 remind the people that are against Indian interest and that she 

20 did not mention is that all of this land transfer was, in 

21 effect, illegal. That's the way the Indians should think about 

22 this: It was an illegal transfer of land from the Indian 

23 tribes to the non Indians. To remind you what happened in the 

24 Lone-Wolf versus Hitchcock case, the court basically said, 

25 well, Congress did it. They have plenary power; they have 
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1 trust power. We're going -- we're going to presume it's for 

2 the benefit of the Indians, the allotment process. And 

3 otherwise it's a political question. End of the story. 

4 Of course, that case was eventually overturned in 

5 the 1970s. But in effect, that is, I think it was an illegal 

6 land transfer. I mean, sure, the federal courts have upheld 

7 it. But they should not have -- I think we should remind 

8 people that in effect it was a gross expropriation of Indian 

9 land. 

10 Number two, why should the Executive take the Trust 

11 Doctrine seriously in implementing the IRA, has to do -- by the 

12 fact that, as sad as it may be, they're probably the only 

13 friends we have. Right? And so that's the -- that's the 

14 problem. Basically, look who else is around. Congress is not 

15 the trustee for the tribes. Right? Congress basically has 

16 given itself plenary pow -- the Court has given the Congress 

17 plenary power, and the Trust Doctrine is not applicable to 

18 control the acts of Congress. Right? 
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19 As Bob Clinton at Arizona once said, Congress has 

20 plenary power pursuant to the Indian commerce power and there's 

21 no internal limitations to it. There's only external ones, 

22 meaning that there may be other parts of the Constitution that 

23 could put the brakes on Congress but there's nothing within the 

24 commerce power that puts the brakes on. 

25 So ultimately Congress is not bound by the trust 
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1 relationship. And the courts have not exactly been our 

2 friends, especially during the Rehnquist years. I can only 

3 remind you that the courts have gone out of their way to 

4 basically say that the tribes do not have authority over fee 

5 land. Right? They have divested the tribes of authority over 

6 non-Indians, non Indian fee land within the reservation. City 

7 of Sherrill was a gross injustice, went out of its way to 

8 basically allow state jurisdiction over Indian land within the 

9 reservation. Another equally gross case, I think, is Cass 

10 County versus Leech Lake, where Justice Thomas basically said 

11 that land owned in fee by the tribe, inside their -- inside 

12 their reservation was still taxable by the state. 

13 And of course, I think the courts have gone out of 

14 their way to make sure that reservations get disestablished. 

15 And the latest one is my own reservation, the Osages, which was 

16 held to have been disestablished by the 10th Circuit just this 

17 year. 

18 So ultimately we don't have that many friends. And 

19 the states have not been our friends, either. The states have 
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20 gone out of their way to challenge every trust transfer, even 

21 when the BIA has actually agreed to it. 

22 And some of the arguments that have been raised 

23 consistently as being kind of far off, one of the things 

24 they've said, 'Well, Section 5 is a violation of the 

25 Nondelegation Doctrine because there are no standards.' And the 
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1 other thing now they are saying, 'It's a violation of the Tenth 

2 Amendment to allow the Secretary to take land into trust 

3 outside the Indian reservations because it interferes with 

4 state sovereignty.' So they have not been our friends. 

5 And that brings me, then, to the duty of the BIA 

6 concerning -- and the Secretary of the Interior, concerning 

7 Section 5. And here, the Secretary of the Interior used to 

8 take the position that in effect his administration of Section 

9 5 was not reviewable under the AP A because he had full 

10 discretion to do whatever he wants. Right? I think LynDee 

11 mentioned that. And in effect eventually the state said, 

12 'Well, if that's true, that's a violation of the Non-delegation 

13 Doctrine because it's a standardless delegation; there are no 

14 intelligible principles.' So the Secretary of the Interior 

15 says, 'Oops. Maybe, then, I should add some standards.' 

16 So they changed their position. They said, 'Well, 

17 yeah -- no, no, we do have standards under the IRA.' 

18 And so from having no standards, now they seem to be 

19 in the process of devising so many standards that ultimately 

20 they have frozen land transactions. From no standards now to 
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21 too many standards. So in effect, there should be a just 

22 middle. 

23 And this brings me to my third point, and that is 

24 the issue of the right vision of the trust relationship. And I 

25 think it's important, because they're, sometimes the way -- I 
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1 was listening to LynDee Wells and the various interpretation 

2 and limitation of the rules. And it seems to me that the 

3 BlA's -- or I'm sorry -- the Interior Department of the United 

4 States is under the impression that the trust relationship is 

5 changing. This is like one of my favorite movies called Atlantic 

6 City where Burt Lancaster says, 'Ah, the Atlantic Ocean. It's 

7 not what it used to be.' And of course, that was even before 

8 what happened in the Gulf, right? And it seems to me that 

9 sometimes some people are saying now, that Trust Doctrine, it's 

10 not what it used to be. 

11 And the question is: Why is this? What -- and --

12 and here you have to look at two versions of the trust. There 

13 was the initial version of the trust, which is basically that 

14 the responsibility of the United States arises from the history 

15 of the relationship and from intemationallaw like the 

16 Doctrine of Discovery. And it was John Marshall's vision of 

17 the trust, I think my colleague at Oregon, Mary Woods, said it 

18 was the sovereign trust version. 

19 And under this, then, the trust relationship comes 

20 because there was all of those huge land transfers that took 

21 place from the -- from the tribes to the United States. 
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22 I think that our moderator doesn't want to sound 

23 like Joe Delacruz and say, We used to own it all, but the fact 

24 is there's three things and only three that the Indians should 

25 remind the outside -- the outside society. One, they did have 
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1 full sovereignty in the beginning; number two, they did own all 

2 of the land in the beginning; and three, the white man has 

3 basically taken most of their sovereignty and most of their 

4 lands away. And it's as a result of this that there is 

5 a Trust Doctrine. 

6 In return, we have the Trust Doctrine. And the 

7 Trust Doctrine basically, to me, is not just a -- anything. 

8 It's basically a quasi-constitutional doctrine that basically 

9 was the doctrine by which the Indian tribes were incorporated 

10 into the political and geographical limit of the United States. 

11 So it's not something that can change or that can be tossed 

12 out. 

13 The other version of the Trust Doctrine is the one 

14 that arose during the Kagama years, during the late 1800s and 

15 early 1900. And there, this was the doctrine at the time that 

16 the court basically used the Trust Doctrine to give plenary 

17 authority to Congress over the tribal resources like tribal 

18 land and then justify the taking of land. 

19 And this, under that doctrine, the only reason there 

20 is a trust, then it's because Indians are helpless and/or 

21 incompetent. They're helpless, and that's why we have a Trust 

22 Doctrine, because we feel sorry for them. That's not true, 
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23 because there's a very dangerous aspect to this doctrine. If 

24 that's true, then today suddenly, when I grew up -- and it was 

25 a long time ago, white people were always kind of racist 
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1 against Indians because, and they said, Well, those Indians, 

2 they're lazy, they're unemployed, they're uneducated, they're 

3 poor, they're dependent. Well, now you have another story. 

4 'Well, those Indians, they are -- they are too educated, they're 

5 too smart. In effect, they're too rich. So we don't need to 

6 feel sorry for them, and that means there's no trust.' 

7 That's the danger with having the wrong conception 

8 of the Trust Doctrine, because -- and the Trust Doctrine is a 

9 doctrine that in effect incorporated the tribe into the United 

10 States. And it was done -- it came up -- it's an exchange for 

11 our full sovereignty and all the lands that we gave. 

12 Now, if you want to terminate that, that's okay. 

13 But then, give us back the land and the sovereignty, and then 

14 I'll go for that. 

15 Thank you. 

16 CHAIRMAN RON ALLEN: Okay. Our last panelist is 

17 Steven Light. He's the Associate Professor, Institute for the 

18 Study of Tribal Gaming Law and Policy at the University of North 

19 Dakota. You're up. 

20 ASSOCIATE PROFESSOR STEVEN LIGHT: I hope 

21 you don't object --

22 CHAIRMAN RON ALLEN: No, no, you can stay there. 

23 It's okay. 
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24 MR. DARRYL LaCOUNTE: I'm going to step out 

25 of the way. I have a large presence here. I don't want to get 
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1 in the way of ... 

2 ASSOCIATE PROFESSOR STEVEN LIGHT: Well, I 

3 don't -- that's not my intent, I promise you. 

4 Oh, I know everyone's looking for lunch. They're 

5 looking for all kinds of -- oh, boy, let's see. Oh, it's going 

6 to mess with my formatting. Did I look? No. All right. 

7 Well, I want to thank all of you for the 

8 opportunity. Great, distinguished panel, Professor's Skibine, 

9 Chairman Foresman, and thanks also to Ron Allen, to Eric 

10 Eberhard, to Heather, to Doug, everyone who has invited me 

11 here. I want to thank all of you as well for taking the time 

12 to listen to our presentations. 

13 This is an opportunity now, having heard a little 

14 bit from Chairman Foresman about some of the benefits for one 

15 particular tribe, and then from having heard from Professor 

16 Skibine about kind of an over-arching view ofland-into-trust, 

17 and as a follow-up to what we've seen this morning, I'm going 

18 to give you a little bit about gaming. 

19 And gaming has been mentioned. It's been at the 

20 forefront. It's been at the margins. Let's see what we can 

21 do. 

22 Why did this happen to my PowerPoint? I don't know. 

23 Let's see. All right. Am I doing the right thing? 

24 So as the Chairman mentioned, I'm the Co-Chair of 
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25 the Institute for the Tri- -- Study of Gaming Law and Policy at 
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1 the University of North Dakota. My co-director, Kathryn Rand, 

2 is the dean of the law school at UND, and also wants to thank 

3 everyone for the invitation to be here. She is at the ABA 

4 Dean's Conference right now, and so I'm representing her and 

5 representing also a body of work that we've done from an 

6 academic perspective. 

7 How great is it to bring together lots and lots of 

8 practitioners and individuals who work with tribes all the time 

9 on the ground, as well as to get a few academic perspectives, 

10 because there is some utility to looking at things from a 

11 36,000 foot level. 

12 And so that's a lot of what Kathryn and I do. We 

13 take a look at this from the broad level, and so I'm going to 

14 introduce some concepts with which many of you are familiar, 

15 but some of you may not be. So we have touched on them at the 

16 margins. 

17 Let's talk about gaming on newly acquired lands in 

18 the context of tribal gaming. Specifically, and of course I 

19 tum to one of the great authorities that one can find, and 

20 that would be South Park. 

21 Now, one of the areas in which Kathryn and I analyze 

22 and think about the impact of Indian gaming is imagery and 

23 symbolic imagery. And so one of our main arguments is that 

24 tribes in a lot of ways, and please don't take offense of this, 

25 have been put on the map to a lot of non Indians because of 
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1 gaming. And so it's really in the last 20 years that a lot of 

2 non Indians have realized that, hey, there are these tribal 

3 people out there, and they do some things. They don't all fall 

4 into the stereotypes that Professor Skibine mentioned, but also 

5 it's a way to develop some new stereotypes. 

6 And if you look at South Park and satire as it may 

7 be, what I've highlighted for you is the main plot point in 

8 this particular episode, which is that an entire town is bought 

9 by a fictional tribe. That's how the land is acquired. They 

10 simply buy the land and then there's no need to place that into 

11 trust. That would be too difficult for South Park. They 

12 simply open a casino after they tear down the entire town, 

13 build a super highway right to the casino door. That's good 

14 business, isn't it? I think so. 

15 So those are the kinds of images that are out there. 

16 Now, just to talk you through, and again I'm aware that some of 

17 you are quite familiar with this, but I think it always makes 

18 sense to take a little overview, the exceptions that are 

19 present in the Indian Gaming Regulatory Act concerning taking 

20 land into trust, so remember that most of what we're hearing 

21 about today involves the fee-to-trust process that is 

22 completely separate and independent from the Indian Gaming 

23 Regulatory Act. The statutory requirements in IGRA for 

24 something called a Section 20 determination involve some basic 

25 exceptions to the general rules, that as of October 17th I 
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1 believe 1988, in effect the status of taking land into trust 

2 for the purpose of gaming was frozen. 

3 The exceptions, and there are four basic exceptions 

4 involved, lands within a contiguous to a tribe's existing 

5 reservation concerning the last recognized reservation, 

6 concerning the settlement of a land claim and the one on which 

7 I would like to focus and most of us focus, and that is the 

8 so-called the two-part determination, or what Professor Rand 

9 and I call the "best interest exception." 

10 The best interest exception in Section 2719, first 

11 of all at the outset requires no ties to reservation land. The 

12 basic requirements involve a consultation process with the 

13 Interior Secretary speaking to the tribe that's trying to take 

14 land into trust for purposes of gaming, with state officials, 

15 and of course that should raise some red flags immediately, and 

16 with officials of nearby tribes, which presents some 

17 interesting political connotations. 

18 The two part determination that the Interior 

19 Secretary must make is that the lan- -- the acquisition of the 

20 land for the purpose of gaming is in the best interest of the 

21 tribe and its members, and I'm pulling statutory language here. 

22 And secondly, is not detrimental to the surrounding community. 

23 Now, as we all know, and as you can see, these are 

24 two incredibly fraught statements. What is the best interest 

25 of the tribe and its members? And what is not detrimental to 
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1 the surrounding community? And by the way, what the heck is 
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2 the surrounding community anyway? 

3 Now, one of the key elements in IGRA additionally is 

4 the idea that the state, primarily in the fonn of the governor, 

5 according to the statute has the ability in effect to veto this 

6 detennination. 

7 So the federal government acts; the Interior 

8 Secretary says this is in the best interest of the tribe and 

9 its members; this is not detrimental to the surrounding 

10 community, and the governor says no. 

11 For students of constitutional law and federal 

12 Indian law -- he's gone? Professor Skibine? Oh, dang. I was 

13 trying to impress him. I was going to say, we would know that 

14 states theoretically should have no power whatsoever over 

15 American Indian tribes. 

16 Now, the Carcieri decision has been discussed at 

17 some length, and so I'll just bullet point the main holding 

18 because we've heard a lot about it, and certainly very infonned 

19 presentation the key note by Professor Anderson this morning. 

20 But this has some serious implications as what was discussed as 

21 well. 

22 The idea that the Indian Reorganization Act does not 

23 authorize the Interior Secretary to take land into trust for 

24 the benefit of a recognized Indian tribe now under federal 

25 jurisdiction after 1934. As you remember the decision in 
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1 effect pivots on this conception of now. So what does now 

2 mean? Or what is the meaning of it, right? 
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3 Also mentioned for us by our earlier presentation is 

4 the guidance memo from the Interior Department from Carl 

5 Artman, and so I'll just bullet point a couple of key points 

6 for you there, because that was discussed very well earlier. 

7 And actually, if you're interested, Kathryn Rand and Alan 

8 Meister and I co-authored an article about a year ago in the 

9 Gaming Law Review in which we addressed and critiqued the 

10 commutable distance idea from the perspective of law policy and 

11 politics and economics. 

12 But the keys here are the commutable distance idea, 

13 the distance a reservation resident can reasonably commute. As 

14 we've heard, that's an intriguing concept. I mean, we could 

15 get into that, but what are the implications there? What is a 

16 reasonable commute? In North Dakota where I'm from, a 

17 reasonable commute might be quite long. Might be an hour. But 

18 an hour driving in North Dakota is sure different than an hour 

19 driving around Seattle or Chicago, isn't it? So some 

20 intriguing implications there. 

21 And the general principle idea, looking at or 

22 looking for, and giving way to significant negative economic 

23 consequences on reservation life in this kind of cost benefit 

24 analysis. 

25 As I understood it, my second role here today, 
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1 taking this 36,000 foot view is to take a look at whether Indian 

2 gaming works. And I put that in quotes. Of course there are a 

3 lot of different ways to think about whether -- how and whether 
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4 Indian gaming works, and we heard a case study from Chairman 

5 Foresman there. 

6 In terms of overall impacts, as we think about it in 

7 an overview way fIrst of all for the tribes, very simple kind 

8 of way if you're thinking about messaging on this. And I've 

9 learned as a member of a business school that messaging is now 

10 a verb, so that the -- while tribal gaming is not intended to 

11 be a job creation program, the creation of jobs has been 

12 paramount, that it reduces unemployment rates, reduces poverty 

13 rates, provides for public services, preservation of cultural 

14 traditions, education, infrastructure, economic development, 

15 diversifIcation. These are all the kinds of things that were 

16 touched on at least in brief by Chairman Foresman. 

17 These are all empirically verifIable. You can talk 

18 to NIGA if you want for an advocacy position, or you can look 

19 at academic studies, and they're going to show you the same 

20 things. 

21 For state and local economies, and this is sometimes 

22 what gets painted over with a broad brush, I'm going to give 

23 you some positives and negative. First of all, there are some 

24 indications that there may be substitution effects, and this is 

25 something that folks would want to be aware of from an 
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1 economics perspective. The idea of taking dollars that 

2 individuals, consumers might spend in your local mom and pop 

3 restaurant or in movie theater, instead spending them in a 

4 casino, how do you think about the cost benefIts there? 
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5 The development of rural areas, I'm from North 

6 Dakota. I can tell you that there are strong impacts in rural 

7 areas that you might not see in a less rural area, so great 

8 relative increase in terms of positive effects. 

9 Multiplier effects for tax dollars. A common 

10 argument that's out there that's raised is, hey, these tribes 

11 and these tribal casinos, they don't pay any taxes. Well, we 

12 know there are a number of ways to actually combat that 

13 argument. Think about the multiplier effects in tax dollars, 

14 and of course revenue sharing agreements and direct payments. 

15 For individuals, well, it's entertainment, isn't it? 

16 So that's one way to think about it. Of course there are very 

17 serious considerations about compulsive gambling, problems with 

18 pathological gambling. But what the studies generally show is, 

19 amazingly enough, despite the prevalence of tribal casinos, the 

20 rate of problem and pathological gambling has stayed about the 

21 same. 

22 Talk with you a little bit here. Some variables 

23 impacting success. Number one, tribal capacity. This is 

24 something that a number of us in the field have made some 

25 strong arguments about, that you cannot look at dollars alone. 
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1 And certainly this goes to existing casinos as well as the 

2 opportunity to take land into trust for the purposes of 

3 operating a casino. 

4 What are the tribes priorities? That's going to 

5 differ from tribe to tribe. It's very important to be able to 
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6 layout, here are the priorities of our tribe in specifics. 

7 Don't take a pan Indian view. It's not the case that all 

8 tribes have the same priorities. 

9 What are the socioeconomic opportunities and 

10 deficits on the existing reservation for the community? And 

11 what is the capacity of governmental institutions? I was very 

12 interested to hear Chairman Foresman say that the tribe has 

13 adopted a model, which I think is a very good one, which is to 

14 separate or disaggregate the economic development arm which 

15 deals with the gaming issues from governance. Right? 

16 And so that's something that you see in terms of 

17 institution building that can be a very positive message for 

18 those who are thinking of politically or otherwise investing in 

19 gammg. 

20 State political culture and intergovernmental 

21 relations. What is the nature of the relationship with the 

22 state? Are you dealing with John Hoeven in North Dakota, or 

23 are you dealing with Arnold Schwarzenegger in California? 

24 Obviously, there are going to be some key aspects there that 

25 are going to be differential from state to state. 
144 

1 What is the nature of intertribal relations? This 

2 is kind of one of those elephants in the room, but the fact of 

3 the matter is that there is not a unified front on gaming, and 

4 I know you know that as well. So the question of the nature of 

5 intertribal relations where land is going to be acquired in the 

6 state like California, contentious. 
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7 Other political legal and regulatory challenges at 

8 the local, state, and federal level. Professor Skibine hinted 

9 at this, some of the newer stereotypes. What does it mean to 

10 be an Indian? After all it was Donald Trump who at a hearing 

11 in 1992 before Congress said of the Pequots, the Mashantucket 

12 Pequots, Those don't look like Indians to me. They don't look 

13 like Indians to Indians. And Donald Trump, what he says goes. 

14 And public opinion also and the influence over that 

15 is very critical. 

16 Finally, of course, location, location, location. 

17 Duh. Obvious. Yes. When Kathryn and I write about what we 

18 call the Spectrum of Success we think about the ways that the 

19 tribal -- that small number of tribes with very lucrative 

20 casinos on the basis of location and market base, market share, 

21 in relation to tribal have nots, South Dakota, North Dakota, 

22 the Great Plains, and so forth, Minnesota, the way that that 

23 spectrum of success can be used or misused and misperceived by 

24 policymakers. And certainly the land into trust calculus for 

25 off reservation gaming can change that calculus. 
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1 Winding down here because I know we need to do that, 

2 if you were looking for indicators of success, and here my job 

3 as I saw it was to give you some suggestions, some food for 

4 thought. Can we look for measures of metrics of diversified 

5 economies in which gaming is not the only answer? And which 

6 land taken into trust is not necessarily just going to be used 

7 for gaming purposes. Can we look for in common employment 
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8 rates or unemployment rates that are in line with the rest of 

9 the state or the rest of the United States? Can we look for 

10 measures of strong and responsive governance that addresses the 

11 needs of tribal members? And can we look for federal, tribal, 

12 state, local intergovernmental relations that work? So these 

13 are some possible metrics. 

14 What do the cards hold? Well, it's probably likely 

15 that in Congress the Carcieri fix is dead, at least for the 

16 time being. That's something to be aware of. Secondly, we're 

17 coming up on midterm elections -- so by the way I'm a political 

18 scientist, so I'm going to talk a little bit about this. 

19 Our own senator, Byron Dorgan, the Chair of the 

20 Indian Affairs Committee, has announced that he is not going to 

21 be running again, so that presents some intriguing 

22 implications. Kathryn and I have had a chance to testify 

23 before the Indian Affairs Committee when John McCain was chair, 

24 when he had a bee in his bonnet about off reservation gaming. 

25 Then when Senator Dorgan was chair, in which he also seems to 
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1 have a little bit of the bee interestingly. 

2 The Obama administration, the question of maybe it's 

3 rocking the boat. Why rock the boat? Why not leave in place 

4 what's in place. Priorities, we've heard some about the Gulf 

5 perhaps changing some of those priorities or otherwise. It's 

6 likely that the guidance memo is going to be still relevant, if 

7 not determinative, kind of hanging around in the background. 

8 The courts are always a wild card. The question of 
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9 intertribal agreement or disagreement, that's important and the 

10 economics is key as well, especially in thinking about projects 

11 that get stalled out. We heard reference to that later. 

12 Finally, some recommendations. Is it possible to 

13 fmd a constructive way to resurrect the Carcieri fix in 

14 Congress by speaking to the right members at the right time? I 

15 would point out to everyone in the room that the midterm 

16 elections are going to be critical, and then once that shakes 

17 down there may be some progress that could be made. Right now 

18 the Democrats are running scared. 

19 Secondly, is it possible to lobby state governors, 

20 talking about the economic benefits and the ripple effects that 

21 occur, really laying those out for them for land that's taken 

22 into trust? 

23 Thirdly, the known unknowns. That's maybe not my 

24 phrase. I think it was prior secretary of defense. But the 

25 Indian team is in place for the most part at this point. We're 
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1 going to have a fully staffed permanent NIGC with some new 

2 members. We can begin to see how that sets out. 

3 Is it possible that Ken Salazar and others focused 

4 in the Interior Department on what needs to be done in the Gulf 

5 can actually provide an umbrella or a screen, if you will, to 

6 do some productive stuff concerning land into trust? 

7 Is it possible to make the argument that the 

8 commutable distance memo, because it's non-binding, because 

9 actually if it were substantive, it would violate the tenets of 
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10 administrative law? That it should not be seen as actionable. 

11 And what can tribes do to look for that unified 

12 front to communicate in ways that can bring the spectrum of 

13 success into focus, and to realize that in a lot of ways for 

14 better, for worse, and as sovereign entities, this is a 

15 critical time and unity is key? 

16 And of course, can the economics of gaming right now 

17 and the opportunities that come from acquiring land, placing it 

18 into trust, creating these multi-million or multi-billion 

19 dollar developments, can those opportunities actually 

20 facilitate local partnerships? And that was mentioned as well. 

21 I think that's criticaL 

22 So those are my thoughts for you, and I appreciate 

23 your time and thanks very much. If you have any questions or 

24 anything, I'll be happy to take them or over lunch as well, and 

25 I'll be moderating the last paneL And you can see our Web site 
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1 at Indiangamingnow.com as welL Thanks. 

2 CHAIRMAN RON ALLEN: I will say that gaming is 

3 the one industry that has made a significant difference for 

4 Indian country. It certainly hasn't for probably 300-plus 

5 tribes, but for those who are in it, it has made a difference. 

6 And even those who aren't in it, the tribes who have been 

7 successful have helped pull our agenda forward. 

8 And it's not just about gaming; it's not just about 

9 economic development; it is about culture; it is about our 

10 community; it's about the thing- -- many other things that we 
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11 need in our community. And I think the reason we're here is 

12 not just to discuss the reasons why this is important to us, 

13 but how we're going to get a system using Mike and Larry Echoh 

14 Hawk and those that are in the system to move the agenda. Move 

15 the agenda so we can reacquire that land, so we can move on, 

16 move our agenda in our homelands. 

17 Do we have time for questions, or do you want to 

18 just leave questions for lunch or what? Eric? 

19 MR. ERIC EBERHARD: Take five minutes if 

20 there--

21 CHAIRMAN RON ALLEN: Take five minutes of 

22 questions. Anybody have questions for any of our panelists? 

23 And next. Oh. 

24 

25 MS. TUELL: I wanted to ask Professor 
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1 Skibine, in looking at this I wrote an article, too, called A 

2 Note to President Obama. Can a Red Man Get Ahead, Man? And 

3 part of what --

4 CHAIRMAN RON ALLEN: Can the Red Man get what? 

5 MS. TUELL: Can the Red Man Get 

6 Ahead, Man? And it had to do with this gaming policy, because I 

7 think -- this got pushed through the Bush administration was 

8 essentially for, quote, "Keep the Red Man on the Rez Man." And 

9 -- and it's been very hard for me not to see like a huge outcry 

10 with leadership on that sort of basic tenet that you're talking 

11 about trust, and what is the role of the Bureau, and where they 
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12 see it, and what they need to do to go forward. 

13 Part of the frustration in Indian country is not 

14 those acquisitions that are on reservation or contiguous that 

15 had nothing to do with gaming, but that it's the gaming 

16 decisions that have not been made -- and of the environmental 

17 decisions that have laid for almost two years and getting 

18 longer for some folks at three to four years on some of the 

19 environmentals. And what that means for the basic trust and 

20 when a tribe says, Can I get an answer? Can I get a yes? Can 

21 I get a no? And when does that answer fmally come when you've 

22 been there; you've talked to all the new officials that been 

23 there. Larry Echohawk testified the other day and said, 'I've 

24 been here 11 months.' Well, he's been there 12 months. When do 

25 you start to do your duty to give tribes an answer? A yes or a 
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1 no needs to come from them. 

2 They did -- they worked in the Bush administration 

3 for almost two years and a little over that to finally publish 

4 these Section 20s. Not one decision has been made under those 

5 Section 20 regulations. 

6 Not one environmental decision of any consequence 

7 has come out of the Obama administration dealing with these 

8 gaming acquisitions. What can we do, in your opinion, to get 

9 the politicals -- I'm happy to see the career folks here, but 

10 they're guided by the political decision makers under Secretary 

11 Salazar. And to say I want to move on regulations when really 

12 the main objective is to take a low-hanging fruit and ship it 
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13 back to the tribes and say, Take your application out so our 

14 list shrinks for our mile stones and performance gaps. That's 

15 not really an answer for Indian country on the ones that are --

16 they're waiting for. Well, what can we do, bullet out of this 

17 or bullet out some directions to get answers for those folks or 

18 tribes that have asked point blank, Secretary Salazar, David Hayes, 

19 Assistant Secretary Echohawk, all his political appointees 

20 below to do something in this particular area. 

21 PROFESSOR ALEX SKIBINE: Yes. Well, I mean 

22 I'm not going to answer politically because you guys know. But 

23 legally it's very tough, and I teach administrative law, and 

24 ultimately governmental inaction is very hard to be sued. You 

25 can sue under the AP A for governmental inaction, but it's much 
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1 harder than once the government actually has taken some action. 

2 I'll give you an example what happened when I was on 

3 Capitol Hill. I worked for Mo Udall for ten years in the 

4 1980s, and there we had a problem with one guy in the 

5 Solicitor's office that will go nameless, but you can see who 

6 it is, who basically, whenever the tribal ordinance would come 

7 in to the approval under the IRA of the Secretary, if he didn't 

8 like it, he would just shove it under his desk and ignore it. 

9 So basically, we, Mo Udall introduced a bill that 

10 amended the Indian Reorganization Act and said basically said, 

11 if once the tribe does that, you have a certain amount of time, 

12 and you have to give your decision. And if you don't give it 

13 by a certain amount of time it will be deemed approved. And 
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14 then we also said something about you can only decline to 

15 approve it if it's -- federal law. 

16 So maybe this is something that you guys can push in 

17 Congress, similar to what we did, I think it was 1988 or '86 

18 with the IRA. 

19 CHAIRMAN RON ALLEN: All right. Got time for 

20 one more question. Is there one more question out there? Yes, 

21 Bill. 

22 CHAIRMAN BILL IY ALL: Chairman Bill lyall, 

23 Cowlitz Tribe. I just, Professor Light, I liked your comment 

24 about under the smoke screen or whatever, but the reality is 

25 that the Secretary is very much involved and very much in a 
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1 tough position, and that release [ cough], but is there maybe an 

2 opportunity from that that says you've got better things to deal 

3 with, release this now, and move it back to the BIA and let them 

4 do their job. And I think the BIA could quite capably handle 

5 that right now and take it to that leveL And I know that 

6 ultimately it does involve Department of Justice and Department 

7 of Interior, but let the BIA do their job now and look forward. 

8 ASSOCIATE PROFESSOR STEVEN LIGHT: Well, 

9 thank you very much for the comment, and I'll just answer 

10 briefly, which is, I think you've stated it very well yourself. 

11 In my view and in answer to the prior question as well, I 

12 understand that taking the approach that good information and 

13 sound information changes minds might be a little bit naive at 

14 times. 
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15 CHAIRMAN BILL IY ALL: Okay. 

16 ASSOCIATE PROFESSOR STEVEN LIGHT: But I 

17 actually think in my view that the midtenn election is pivotal, 

18 and that they are going to be some opportunities for 

19 conversations that can be constructive with the right 

20 infonnation presented, not being seen as pushing an agenda, but 

21 providing the opportunity for individuals in the administration 

22 to do the right thing in a quiet way. 

23 So that's how I personally would approach it. I 

24 agree with your thoughts on that. 

25 CHAIRMAN RON ALLEN: One thing in wrapping up 
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1 here, Steven, at one of his last slides said the Carcieri fix is 

2 dead. For us as tribal leaders, it's never dead. We can't ever 

3 think it's dead. We gotta keep pushing the envelope. 

4 Just last week I'm -- I was in Inouye's office, 

5 basically saying you got one more time. Come on. Let's make a 

6 run at it. We know where our problems are politically. So we 

7 as politicians whether it's Jamestown or Cowlitz Tribe or 

8 whoever's out there is going to help. We got to push that 

9 envelope because that's a fix- -- that fix is a big deal. 

10 I think the Bureau can move the agenda forward. But 

11 they can move the agen- -- there are some problem areas because 

12 of different issues with the tribe whether or not they're 

13 treaty tribes or not treaty tribes or other criteria they want 

14 to make. 

15 And then the other issue of the Solicitor's office 
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16 wants to have -- almost have these perfect cases in place 

17 before they're going to move applications forward to be 

18 challenged. 

19 So quite frankly a lot of this has to do is move the 

20 agenda. Get Larry and those guys, move them. Move them. Even 

21 if you think it's wrong or you think you're weak, we got to 

22 move the case. We got to move our agenda, and I think that 

23 politically we got to move it, and you lawyers gonna need to 

24 help us to make sure we cover our bases and make our arguments 

25 to counter any kind of challenges that are going to come up. 
154 

1 The challenges are going to come up no matter what. 

2 That's what I think. They're going to come up no matter what. 

3 Let's go deal with it. 

4 Thanks, guys. Let's have lunch. 

5 [Session ends at 1:07 p.m.] 
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1 MR. EBERHARD: I do want to take just a couple minutes 

2 to point out that there actually was a time when there was 

3 federal money available for tribes to acquire land, and it's 

4 not that long ago. And you may recall that in the Indian 

5 Self Determination Act there is authorization for funding to 

6 acquire land. 

7 The Land Consolidation Act actually has an authorization 

8 in it to provide tribes with funding to develop comprehensive 

9 plans. There are various authorizations in federal law to 

10 deal with the funding piece of the process. It has been a 

11 long, long time since there was general funding available. 

12 There has been some tribal-specific funding available from 

13 time to time during the last 20 years. 
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14 But basically at the point where representative Yates 

15 retired from the congress and was no longer chair of the 

16 House Appropriations Interior Subcommittee, the money pretty 

17 much dried up. And there was a period in there before IGRA 

18 really kicked in where there was no money available even in 

19 the private sector. 

20 And the money that has been available in recent years 

21 really has been pretty much connected to gaming, either by 

22 tribes using gaming revenues to acquire land or by commercial 

23 and other creditors providing credit to tribes to help gaming 

24 facilities. 

25 With that we are going to start with Barry, and he's 
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1 going to read to us from a statement that Chairman Garrow 

2 from St. Regis Mohawk had intended to deliver today and was 

3 unable to be here with us. So, Barry. 

4 MR. BRANDON: As Eric said, my name is Barry Brandon. 

5 Currently I'm the president of Humken Consulting. Humken is a 

6 Muscogee Creek word. That's how we say one. And I'm 

7 obviously a member of that tribe. 

8 As Eric said, the St. Regis Mohawk Tribe who actually 

9 helped underwrite the program today wanted to be here. They 

10 had an emergency that came up. Chief Mark Garrow was going 

11 to be here but instead what he did is he sent me a statement 

12 that we'll include into the formal record. And the letter is 
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13 single spaced. It's about four pages long, single spaced, so 

14 it's quite extensive. 

15 If you follow the St. Regis Mohawk Tribe in tenns of 

16 some of the issues that they've had, they've both had land 

17 claim issues, they've tried to take land into trust near 

18 their reservation for other economic development non-gaming 

19 purposes. As well, they have attempted to establish a 

20 project in the Catskills which is a gaming project, all of 

21 which have been thwarted over the last ten years. 

22 So to some extent I think it's consistent with this 

23 panel because I think one of the things Mark would also tell 

24 you is they have spent millions and millions of dollars 

25 trying to get these parcels taken into trust. The lO-year 
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1 delay, obviously, has wreaked havoc both in tenns of 

2 fmancial -- just the human resources issues as well as, as 

3 we all know they, become political issues both in the larger 

4 sense and at the tribal level in particular. 

5 So anyway, I will read just a short excerpt and then 

6 we'll make sure this gets put into the record if you want to 

7 read this full letter. 

8 "The St. Regis Mohawk Tribe appreciates the invitation 

9 to present at this conference and sends our regrets that we 

10 weren't able to be here today. We believe that it is 
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11 important to continue the dialogue that we'd begun with this 

12 administration last fall and that all tribes, regardless of 

13 their individual wealth, be heard on this issue. Land 

14 acquisition for tribes like the St. Regis Mohawks is 

15 essential to our continued existence." 

16 This letter, now it kind of skips to more recently in 

17 terms of some of their interactions with the current 

18 administration. 

19 "In the spring of 2009 the st. Regis Mohawk tribal 

20 leaders were invited by the new administration to meet with 

21 the Department of Interior officials to discuss the affect of 

22 the actions of the previous administration on our tribe. We 

23 discussed with Laura Daniel Davis __ It who is the associate 

24 deputy secretary. She works for David Hayes. "Our belief is 

25 that we have been treated unfairly, that actions that have 
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1 been taken by the former administration that drastically 

2 affected our ability to exercise our rights had cost the 

3 Tribe an enormous amount of money, time, and other resources, 

4 and that the most egregious action was that this had all 

5 taken place behind closed doors without any consultation or 

6 due process to the affected tribes. 

7 "We were assured by her that day and by Mr. Echohawk, 

8 assistant secretary Echohawk, on numerous occasions since 

9 that the quote 'guidance' as well as other decisions made by 
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10 the previous administration without consultation of the 

11 affected tribes, were under review and that a decision on how 

12 to address these issues were, quote, 'forthcoming.' 

13 "It has been over a year since those meetings and we, 

14 along with other tribes affected by the department's apparent 

15 moratorium on any land into trust decisions, have heard 

16 nothing from this administration. Specifically, today we 

17 have been asked to comment on the cost to the tribe of the 

18 actions -- and probably more significant, inactions -- by the 

19 Department of Interior and Bureau of Indian Affairs on our 

20 applications. 

21 "While we could provide you with the monetary breakdown 

22 in terms of the attorneys fees, lobbyist's fees, extensive 

23 environmental studies, traffic studies, etc., the St. Regis 

24 Mohawk Tribe believes the greatest cost of these experiences 

25 to our government and to the Mohawk people is the growing 
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1 lack of trust in the federal government and its promises to 

2 Indian Country. The frustration of trying to work within the 

3 existing federal system and of following the rules set before 

4 us just to have the rug pulled out from under us is quickly 

5 drawing the St. Regis Mohawk Tribe to its only conclusion 

6 possible, that the, quote, 'best interests of the Mohawk 

7 tribe' side of the two-party determination is an 
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8 insignificant factor once the government starts weighing its 

9 loyalty to big business, wealthy tribe, and influential state 

10 politicians. 

11 "We, like the other tribal leaders participating today, 

12 are hoping that conferences and discussions such as the one 

13 taking place today bring a national spotlight on an issue 

14 that is at the heart of our ability to maintain our culture 

15 our communities, and our economic stability, the right to 

16 reestablish our land bases through the legitimate process set 

17 out by Congress to do so." 

18 My understanding is this will be signed by the three 

19 Mohawk Chiefs and then put into the record. So with that, I 

20 will segue now to our panel and have a few comments to make. 

21 Probably the primary reason I'm sitting here today as a 

22 lawyer and Indian law practitioner is in large part due to my 

23 grandmother. My grandmother is a full blood Muscogee Creek 

24 Indian. Like maybe some people in this room or maybe your 

25 parents or maybe your grandparents, she experienced 
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1 interactions with forces outside her Indian world as a young 

2 child where she was extracted from her home in Oklahoma. She 

3 was sent to a boarding school, they cut her hair, she could 

4 not speak her native tongue, and that was her indoctrination 

5 into all things, that Indians are bad and you need to be 

6 something other than an Indian. 
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7 So as I came along and got to know her and would ask her 

8 lots of questions about growing up in the northeastern part 

9 of Oklahoma and where our tribal town is, Coweta, and asked 

10 her where our family's land had been and what had happened to 

11 it. And, obviously, as part of the allotment process that we 

12 heard about this morning, all of our family lands were gone 

13 by that time. And obviously the best way to get Indians to 

14 disperse -- because I fmd Creek Indians all over the 

15 place -- is to obviously destroy their land base and there's 

16 nothing to keep them there anymore. 

17 So really it was interesting to me to kind of learn 

18 through her eyes and to understand from her what she believed 

19 to be the injustices of having been an Indian in Oklahoma 

20 during that time and so on and so forth. But it also 

21 instilled a great curiosity in me about the injustice and 

22 what could be done about it, because I really sensed from my 

23 grandmother that she really had this sense of helplessness, 

24 that there was no one there to really help out when her 

25 family was losing everything. 
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1 So as I then grew up and got a little bit more 

2 intellectually curious and started understanding that maybe 

3 the study of law, and particularly Federal Indian law could 

4 help me put some of these pieces together, just 
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5 intellectually, it's really what led me to have a desire to 

6 go to law school. 

7 And I actually went to law school here. My family moved 

8 out of Oklahoma when I was a kid and I grew up in this area, 

9 went to the law school at the University of Washington. But 

10 I can still remember the day that I got the letter, opened 

11 the letter, said, Congratulations you've been accepted to the 

12 University of Washington School of Law. 

13 So the fIrst person I wanted to tell was my grandmother. 

14 So I pick up the phone and call my grandmother and said, 

15 'Grandma, I got good news.' She said, 'What's that?' I said, 

16 'I've been accepted to law school.' Her fIrst words were, 

17 'Good. Get my land back.' And I share that because obviously, 

18 to me, it's really been a touchstone of my professional 

19 career because I understood, as I've gotten older and 

20 practiced, I really understand that her comment was really 

21 the hallmark, I think, of why a lot of people are attracted 

22 to federal Indian law and policy, in that it's an attempt 

23 to -- we all know the injustices and the wrongs, but looking 

24 for opportunities to go back and to recapture those things 

25 that had been lost and restore them to their rightful owners 
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1 and to work the systems that have been so heavily weighted 

2 against Indian people. 

3 But I also found it interesting that my grandmother, for 
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4 as little understanding she had, she had an understanding 

5 that there was a process out there by which Indians could 

6 regain their lost land. I mean, she knew that. So, 

7 obviously she was an Indian living in an Indian community, 

8 but it was important. And obviously the very first thing 

9 that she thought of when she thought she was going to have a 

10 grandson who could access the laws of this country was to 

11 regain that lost land. 

12 Again, I'm just reiterating points that have been made 

13 by others in terms of the importance ofland and particularly 

14 the processes. And as we sit here today, the legal and 

15 lawful processes that are in place today that are simply 

16 being ignored and have been for many tribes for many, many 

17 years. 

18 Knowing that we were going to have this recorded -- and 

19 Eric was specific about making sure that we stay factually 

20 correct and those types of things -- one of the things I did 

21 is I said, 'You know what, it's one thing to have a mouthpiece 

22 like me saying something, but I know that there's got to be 

23 some other source out there.' So,lo and behold, I found a 

24 Fitch Ratings report for those who follow money. 

25 Fitch Ratings, these are analysts that look at the 
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1 different type of industries and they comment because the 

file:///qlDocuments%20and%20Settings/cparsonslDesktoplFull%20Day%20CLE.l.txt[9/16/20 10 7:05:49 AM] 



2 people that are going to invest in these markets want to know 

3 exactly what's going on. And this is entitled "Native 

4 American Gaming Insights," and the subtitle is 

5 "Off-Reservation Gaming Approvals: How Will The Feds Play 

6 Their Hand." This is from November of 2009 so it's 

7 relatively recent. So I'm going to, as I deliver some of my 

8 comments, quote directly from this. 

9 It was prepared by Meghan Newberger, Michael Paladino, 

10 and William Warlich, none of whom, I'm sure, are Indian 

11 lawyers or have anything to do with Indian law and policy 

12 other than they're following this strictly from a fmancial 

13 standpoint. So I found their perspective on what's going on 

14 to be very enlightening in terms of a view of someone who is 

15 simply advising clients as to whether or not this industry is 

16 one in which they would advise them to spend any kind of 

17 money m. 

18 So, again, I mean I think arguably the ability for 

19 tribes to take land into trust and recover lost homelands is 

20 the most valuable economic development tool that tribes have 

21 in their tool box. And unfortunately, as we sit here today, 

22 the ability to do that, it's broken. Let's face it. It's 

23 broken. It's not happening. 

24 And I know that probably every Tribal Leader and every 

25 representative of every tribe in this room could stand up and 
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1 tell you a ton of stories about their efforts to try to get 

2 to the next spot. And, unfortunately, the policies that are 

3 in place and being held today are, in my opinion, really 

4 hurting the tribes that really need it the most, the ones 

5 that are the poorest ones, the tribes that -- again, someone 

6 talked today, location, location, location. Well, if you had 

7 location, location, location, you got in the game a long time 

8 ago. So now it's fallen down to the ones that didn't have 

9 location, location, location. 

10 And what they're doing is they're looking at a statute 

11 that was created in 1988 that clearly contemplated for those 

12 that couldn't get location, location, location, there would 

13 be a system by which they could attempt to do this. 

14 And the bar to do that, in my opinion, because I've done 

15 it, it is extremely high and requires a lot of things coming 

16 together. So just so that I'm not speaking out of tum, I'll 

17 read from you from the Fitch Ratings Report. And again, this 

18 focuses on gaming acquisitions, but I think the analysis is 

19 the exact same for non-gaming acquisitions in the overall 

20 scheme of -- let's take gaming off of it. Let's just call it 

21 economic development. Gaming is what it is, but it's the one 

22 tool that tribes have for economic development. 

23 So I don't think there's that big a distinction as, I 

24 think professor Barry March pointed out. Politically, you 

25 can throw out these charged words of off-reservation or rich 
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1 gaming tribes and all that and it's really just a red 

2 herring. 

3 Here's what it says, "After two decades of spectacular 

4 growth, the Native American gaming industry is at a 

5 crossroad. Two critically important issues will detennine 

6 the future for expansion of the industry; whether Tribes will 

7 have access to the debt capital needed to fmance growth, and 

8 federal government policy decisions regarding approvals for 

9 future native American gaming developments on off-reservation 

10 lands. 

11 So that's really the whole purpose of this thing. The 

12 two are interrelated. Are tribes going to get money? Well, 

13 what I think you're going to hear here is that, look, 

14 without any clear direction or leadership on these issues of 

15 these lands, they're not going to get money. The money is 

16 not going to be there. 

17 I think Jeff is going to share more on some of these 

18 issues as well so I'll try to hit the highlights and he can 

19 dig a little deeper into it. 

20 Again, as I said, the bar is high. Here's what they say 

21 about it, "Since the promulgation of the Indian Gaming 

22 Regulatory Act set the framework for the Native American gaming 

23 industry in 1988 there has been significant political 

24 controversy. Proponents of expansion tout the benefits of 

25 economic development while opponents decry 'reservation 
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1 shopping' and the ills associated with the expansion of 

2 casino gaming. What is indisputable, however, is that it has 

3 never been easy for a Tribe to obtain regulatory approval for 

4 gaming off reservation land." 

5 Again, contrary to the point made from South Park that 

6 you buy the land and you build a casino and you do it, they 

7 have it right on. It's a very, very difficult process. It 

8 says, "Complying with the myriad requirements necessary to 

9 gain these approvals consumes vast amounts of resources, and 

1 0 from start to fmish the process can take more than 10 years. 

11 Whenever a tribal government begins this process, obtaining 

12 eventual approval is far from guaranteed and recent 

13 developments have made the likelihood of a successful outcome 

14 even more remote. These developments include guidance and a 

15 rule published by the U.S. Department of the Interior in 2008 

16 as well as the 2009 U.S. Supreme Court ruling in Carcieri." 

17 So here's people writing in an unbiased way trying to 

18 inform people whether or not you should invest in these 

19 markets and saying, 'You know what, it's tough.' It's going to 

20 get tougher because of the lack of a clear policy and because 

21 of the Supreme Court. 

22 So I guess the other point, too, and I know that there 

23 may be some disagreement as to whether or not there is a, 

24 quote, "moratorium" or whatever, here's what their view is. 
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25 "The impact of the 2008 DOl rule and guidance amounts to an 
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1 effective ban on approvals for new off-reservation gaming 

2 projects at the present time." 

3 So that's someone who is not connected, who is just 

4 looking at it from what they see and what they observe. And 

5 I guess the final point to make from the Fitch ratings is one 

6 I think others have already made today, which is the lack of 

7 progress on these policies. It is about economic development 

8 across the board. 

9 And you can throw the red herring and say it's all about 

10 gaming and those types of things, but the fact of the matter 

11 is that without the ability for tribes to continue to look 

12 and reacquire and to acquire lands, there is going to be an 

13 end to opportunities for economic development in Indian 

14 Country, period. 

15 So, again, I've thought that. I've had that 

16 conversation with many people in this room. So what does 

17 Fitch say about that? It says, "Over the longer term, Fitch 

18 believes that clarity on the issue of off-reservation trust 

19 land acquisitions would benefit all parties involved in the 

20 gaming industry. At the present time, vast amounts of money 

21 and other resources are wastefully deployed not only by 

22 tribal governments seeking off-reservation casino approvals 

file:l!lqlDocuments%20and%20Settings/cparsonslDesktoplFull%20Day%20CLE.l.txt[9/16/201 0 7:05:49 AM] 



23 but also by many other constituents with an interest in the 

24 outcome of these decisions. Furthermore, the ability to take 

25 land into trust is a unique and valuable economic development 
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1 tool used by Native American Tribes and the utility goes far 

2 beyond gaming. Certainly in the Carcieri ruling but also in 

3 some respects of the 2008 Dol actions, the ability of tribes 

4 to use this tool for purposes other than gaming land 

5 acquisition has been effective, potentially affecting other 

6 tribal, government, and economic development initiatives." 

7 And so again, that concluding paragraph would say that 

8 for those that are trying to wave the flag and trying to 

9 maintain and facilitate relationships with the credit markets 

10 and other people who lend money, there is a negative report 

11 going on. 

12 The people that pick this up and read it are like, 'Let's 

13 take Indian country development off the table and focus on 

14 other things where we may want to put our money, because the 

15 policies guiding how we can possibly do that are so muddy and 

16 nothing is happening on them. Lets go somewhere else.' 

17 And so that in the long run is hurtful to Indian 

18 Country. It drives up the cost of doing business. Jeffis 

19 going to tell you that. All these uncertainties and all 

20 these question marks that hover around, they make getting 

21 this money more and more expensive. 
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22 So with that, I'll close. I think Chairman Norris 

23 pretty much summed it up in his comments with respect to the 

24 frustrations and the amounts of money that lack of clarity on 

25 these policies are costing Indian tribes around the country. 
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1 So with that I'll pause and turn it over to Jeff, who I'm not 

2 sure if you're going to introduce him or not. 

3 

4 ffiFFCAREY 

5 

6 MR. CAREY: I'll make a couple comments while we're waiting 

7 for the graphic to pop up first. We were ready to fmance the 

8 St. Regis Mohawk Casino when the commutation rule shot us 

9 down, and it prevented us from moving forward properly. I'd 

10 also comment that the Muscogee Creek is a wonderful credit, 

11 and I wish the State of New Jersey, where I live, had the 

12 same fiscal policies. They actually spend next year what 

13 they made this year. So they always have a one-year floating 

14 budgetary stabilization fund. It's a great thing. It's a 

15 wonderful credit. 

16 When you see some examples of best practices you want to 

17 point them out because everybody, particularly in the 

18 financial services industry, capital markets participants, 

19 they're always ready to pounce on stereotypes. The South 
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20 Park theme is an example. They're always ready to pounce and 

21 tum back the clock on what tribal governments have worked to 

22 accomplish over the last 20 years in building a capital 

23 markets presence. 

24 And what I wanted to do briefly in trying to document 

25 some of the cost that people are talking about today. I'm a 
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1 non-lawyer, so please be patient with me as I talk about 

2 points of law. As Native American banker at Bank of America 

3 Merrill Lynch I've had to become a pseudo-lawyer and rely on 

4 many of you who are in the room and others who are Indian law 

5 expert counsel to stay out of the Lake of the Torches problem 

6 or other issues, and frankly to be an advocate within the 

7 capital markets for tribal governments, because there's a lot 

8 of need. 

9 And when we had the most recent fmancial crisis there 

10 was a stepping back. And Fitch stepped back a little bit. 

11 They used to be more favorable. Then they started looking 

12 at, instead of Tribal Governments owning enterprises, they 

13 started looking at tribal enterprises that happened to be 

14 governments. And they started leading with the corporate 

15 metric instead of the government metric, and we keep trying 

16 to bring it back into government focus. 

17 I wanted to talk about cost today and I think you also 

18 have a handout. So it's a problem for the markets if you, as 

file:lllqlDocuments%20and%20Settings/cparsons/DesktoplFull%20Day%20CLE.l.txt[9/16/20 1 0 7 :05:49 AM] 



19 knowledgable Indian Law counsel, can debate it for more than 

20 five minutes. We have a rule in due diligence, if the 

21 lawyers argue about an issue for more than five minutes, it's 

22 a problem. 

23 And what happens in the capital markets is investors, 

24 banks, will extract value. They'll say, Excuse me, you're 

25 not as good a credit as you thought you were. This is a 
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1 problem. It's a risk. And as Barry said earlier, they'll 

2 either extract it in higher interest rates, tougher 

3 covenants, or they just won't lend to you at all. 

4 And what's happened is many of the tribes who are most 

5 impacted by Carcieri or by related issues don't have market 

6 access in the fixed income market. Fitch reflects a 

7 fixed-income market, not an equity market. You want a 

8 return. You want predictability. You want to schedule a 

9 term. The debt's going to be repaid on time. That's what 

10 they evaluate. They don't evaluate equity issues. 

11 And unfortunately what's happened with these issues is 

12 that tribes that are most impacted, that have to live through 

13 this uncertain period of land into trust without visibility, 

14 have had to go to equity-like markets that have increasingly 

15 become more expensive and more limited, particularly in the 

16 most recent recession. 
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17 So I'm going to start out, very briefly, to summarize 

18 the burdens that all tribes face in entering the market. 

19 This is an extreme. I won't outdo what LyuDee did, before 

20 time, but here's Wall Street -- the wall was originally to 

21 keep Indians out -- where our Native American Tribes as 

22 borrowers in 2010 accomplished a great deal. $20 billion in 

23 securities deals, over $20 billion. Several nations are SEC 

24 registered issuers, although we don't necessarily recommend 

25 it. 
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1 A large number of nations have bank facilities totaling 

2 more than $15 million. Bank of America alone has over a 

3 billion and a half invested in Indian country as a principal. 

4 28 nations have raised capital in the bond or note 

5 markets mostly in what's called the high yield market. Six 

6 nations have been awarded investment-grade ratings, many by 

7 Fitch, which are typical for state and local governments but 

8 rare in Indian Country, showing the burdens that you face as 

9 borrowers, and many have issued tax-exempt bonds, although we 

10 had to settle with the IRS in 2007, now called tribal economic 

11 development bonds under the stimulus act. 

12 There's tremendous progress but there's always 

13 challenges, whether it's the high profile debt restructurings 

14 or defaults -- that are very limited in Indian Country but 

15 happen to capture a disproportionate coverage in the Wall 
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16 Street Journal and other publications -- recent court 

17 decisions, everybody is running around, Lake of the Torches, 

18 the market is open, bonds are trading, don't panic, and 

19 current market and high yield conditions. 

20 What's changed? Well, gaming, we've talked about gaming. 

21 That's given the means for many Tribes to build a profile in 

22 the capital markets, economic self sufficiency, increased 

23 sophistication, and government maturity since self 

24 determination. 

25 Goals. I think I'm not going to try to outdo Ron Allen 
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1 in terms of goals. He spoke about it very articulately. 

2 Protection of his people, culture, restore homelands in 

3 native communities. But it's a focus. You have to 

4 constantly remind the market that Tribal Governments lack 

5 broad-based tax bases and have to use business enterprises 

6 including gaming to provide for your government functions. 

7 You already face many barriers of entry, and this is 

8 where the print gets small, but tribes have really worked 

9 over the last 15,20 years to overcome and standardize many 

10 of these things as much as possible. But there are a number 

11 of issues that, when you add the land into trust issue, it's 

12 a tipping point in terms of cost and availability of capital. 

13 Heres the tipping point here. 
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14 Fixed income markets provide the best cost in terms for 

15 Tribal Governments. That's why State and Local Governments 

16 are all over it in terms of the municipal bond market. And 

17 it's something that tribes have made tremendous progress in 

18 the last 15 years in issuing, amortizing bonds, longer-term 

19 debt, like other nontribal governments. But there's always a 

20 balance of issues that has to be worked out. And land 

21 becomes an essential component to credit. As you look at any 

22 of these options for how tribes can structure or borrow, land 

23 is the critical precondition or starting point. 

24 When you look at cost and availability of capital -- and 

25 we routinely talk about the various spectrums of cost, high 
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1 yield and investment grade. And we were fortunate, probably, 

2 to have 10, 11 tribal clients that get into investment grade. 

3 What happens with land is you don't even get in this 

4 category. If you don't have land, you're over here and 

5 you're off the chart. So you have to look for fmancial 

6 backing during this period in a different type of market. 

7 Lack of process, visibility, and timing for land into 

8 trust adds to execution risk and lowers value creation for 

9 the tribe over time. So even if you get through this 

10 process, if you get through this process of regulatory and 

11 political approvals and perfecting your security interests, 

12 all these issues that we're taught in the financial markets 
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13 to deal with; and we can put it in a model and we can 

14 evaluate it and we can assign ratings and we can assign 

15 interest rates, the cost of getting through the up-front 

16 process -- which doesn't have a process, or where the rules 

17 change -- you can't put a process like that in a computer and 

18 evaluate it properly. 

19 The high-risk investment without land and trust 

20 visibility, it defies, as I mentioned, a financial analysis. 

21 The lack of predictable rules and time frame, you can't put 

22 in a discounted cash flow analysis because you don't have 

23 enough precedent to say, Is it going to take a year? Is it 

24 going to take five years? Is anybody paying attention? 

25 Legal uncertainties require higher rates of return for 
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1 these up-front costs, as many of you and other tribes 

2 impacted have to bear. The changing rules challenge 

3 investment by fixed return markets. We can't properly value 

4 changes in Section 20 determinations, the Warm Springs 

5 doctrine, the commutation rule. And we have specialists like 

6 myself who deal with this full time, and yet it's a challenge 

7 for us to be able to advocate and understand proper pricing. 

8 And as Barry said earlier, investors in our market at some 

9 point throw up their arms and go, 'This is too speculative. 

10 It's too much trouble to invest. We'll go invest somewhere 
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11 else.' 

12 The high risk limits players and requires high returns. 

13 And we've been fortunate in Indian Country to have a few 

14 successful tribes who have backed tribes during this period. 

15 We've had a withdrawal, though, of most of the public gaming 

16 companies including Station, who went bankrupt, who was a 

17 player in pre-land-into-trust development processes. We have 

18 a very limited universe of private investors and developers, 

19 and sometimes their ability to fund -- we have one situation 

20 that's topping $80 million just to the point of actually 

21 doing a project financing. And that stretches and strains 

22 and interrupts the funding process and makes it harder for 

23 the impacted tribes to have predictability in terms of being 

24 able to complete a process. 

25 The record of sell downs and overlapping creditors, 
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1 we've come in and fmanced out a whole group of investors, 

2 some very reputable investors who tried very hard to work 

3 in Indian Country and others who have been, frankly, more 

4 predatory in terms of how they've dealt with the tribes 

5 during a vulnerable or desperate period. 

6 The focus has been on gaming enterprises as well because 

7 they can't get to the government projects or other forms of 

8 economic development. It's complicated under IGRA, as a 

9 proprietary interest, to repay these up-front loans for this 
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10 unpredictable period or is it a proper return on investment. 

11 Repayment periods extend well beyond seven years, as you can 

12 see, with relinquishment agreements or other forms of debt 

13 being repaid by Tribes and the tribal share can be very 

14 limited during the early periods of any enterprise success. 

15 It also means that during this period, the tribes 

16 affected miss opportunities, whether it's the IGRA envisioned 

17 exclusivity period, as states expand licensed gaming or 

18 casinos or other forms of gaming, the tribes effectively miss 

19 the fIrst mover advantages. 

20 And sometimes it's the stimulus package. Tribes without 

21 land can't avail themselves of the Stimulus Act's Tribal 

22 Economic Development Bond program. So there's a whole lost 

23 opportunity to access the tax exempt market. You lack a 

24 sovereign balance of power. 

25 Now, there's some successes, and there was some success 
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1 today. The Commonwealth of Massachusetts Senate included the 

2 Wampanoag Act in their bill for gaming legislation -- a huge, 

3 huge accomplishment and milestone on behalf of the Mashpees 

4 because of the inevitability of land into trust -- but built 

5 on an uncertain time frame. And there was a loss in the 

6 leverage or the balance of power that exists for sovereign 

7 tribes to deal with states as mutual sovereigns instead of 
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8 from a position of weakness. 

9 The position within expanded State-licensed gaming 

10 markets, that's the example where the Wampanoag Act was 

11 successful today, at least at this stage, hopefully in the 

12 full legislation. But others have not been because they lose 

13 that ability to leverage. 

14 A Tribal/State compact is supposed to be a mutual 

15 process, but without land and without Secretarial procedures 

16 and other tools that were taken for granted or benefited 

17 tribes in the past, it becomes harder to get the State to the 

18 table. It took the Seminoles 22 years and a lot of resources 

19 to get the State of Florida to the table and they had land. 

20 Exposure to additional court challenges, I think Bob 

21 Anderson said this morning when he was waving his hand, 'Well, 

22 maybe it will take litigating a couple cases.' Well, people 

23 in the credit markets grab their hearts when they hear that. 

24 It may warm your hearts but it doesn't warm our hearts. 

25 Litigating a couple cases, so be it, is not our motto. It 
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1 costs you money. 

2 Difficulty in attracting third-party prefmancing 

3 capital, that's what I talked about earlier, the need to move 

4 to equity-type investors instead of fixed income investors. 

5 And as I said in my testimony at the House Natural Resources 

6 Committee more than a year ago, it has the possibility it has 
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7 created two tiers of tribes, those with market access and those 

8 without market access. 

9 Clarity, Fitch used that term. The more that there's 

10 clarity in a Carcieri fix, it lowers the cost. It provides 

11 predictability. It provides more access to funding partners 

12 to help you meet your goals. Regulations, policies, 

13 procedures that are subject to continued reinterpretation, 

14 consultation, litigation, are not the answer and they're not 

15 going to help the situation. 

16 Greenfield Finance just threw in a slide of a success. 

17 The last Greenfield to be done was the Nottawseppi Huron 

18 Potawatomi Indians Battle Creek. They overcome Abramoff and 

19 other hurdles to federal recognition. They had stalwart and 

20 selfless tribal government leadership. My last conversation 

21 with Laura Spurr, a great leader, I called her and I said, 

22 'Laura, the Gun Lake asked us to come and talk to them about 

23 their casino. It's in your market area. What should we do?' 

24 Laura paused and she said, 'Jeff, we both fought Abramoff. 

25 We both fought the same battle. Help them. If you can do 
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1 something.' Now, we didn't get selected but I got her 

2 permission and her leadership showed there even though it 

3 will impact the Fire Keepers Casino. 

4 Initial resources derived from State-recognized lands, 
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5 the Michigan recognition of some lands helped their process, 

6 fair and balanced State of Michigan compacting process, a 

7 lengthy support for a superior development, truly a 10-year 

8 process. They liked the project manager so much they named 

9 the sports bar after him. 

10 Location benefiting both the tribe and the greater 

11 Battle Creek area, leading gaming management with public 

12 company transparency where there was a confidence in the 

13 market, solid project credit. But what was it built on? It 

14 was built on getting an initial reservation proclamation. We 

15 couldn't have done it without that. So now we'll tum to a 

16 tribe that's stuck and hear where the funding sources have 

17 not been so optimistic. 

18 

19 VICE CHAIRMAN PHILLIP HARJU 

20 

21 VICE-CHAIRMAN HARJU: Good afternoon. My name is 

22 Phillip Hatju. I'm the vice chairman of the Cowlitz Tribe. 

23 Hmju is not a tribal name. My mother who was a Cowlitz member 

24 married a full-blooded Fin. So Harju was a Finnish name. It was 

25 my father's name. I want to thank Seattle University Law School 
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1 and Eric and Doug for inviting me here. It's a pleasure to be 

2 on this panel with the distinguished people. 

3 I'm a little jealous of Barry. When I graduated from 
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4 the University of Washington in 1976 with honors as an 

5 undergraduate, I got a letter from the UW Law School, but 

6 they didn't have that -- so I attended the University of 

7 Puget Sound Law School and, I'm sure, if any of you don't 

8 know where that is, Professor Nash can explain to you where 

9 that institution is now. That's why I get those alumni 

10 requests from Seattle U. 

11 I can't say anything any better than most of the tribal 

12 leaders that have spoken and the people up here. I know 

13 Chairman Norris and all the words -- and you never can follow 

14 Ron Allen on anything in Indian Country. They do a wonderful 

15 job. 

16 I do want to bring perspective just a little bit. I'm 

17 on a panel on fmancing. Kind of funny, I'm in a landless 

18 tribe that has no casino, no money, and I'm on the panel on 

19 financing. So I want to thank Heather Sibbison, our lawyer, 

20 for getting me onto this. 

21 But I'm here because we do have a partner and the only 

22 reason the Cowlitz are in our odyssey of trying to get land 

23 into trust is we have a partnership with the Mohegan Tribe of 

24 Connecticut and they've had to borrow money in the credit 

25 markets. They have been our solid partners. The only reason 
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1 that we're here, we have a credit facility with a large bank. 
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2 I won't mention the name of it, and I'm very grateful for the 

3 work that the Mohegans have done. 

4 But when I look at this agenda, I don't know who wrote 

5 this, it talks about the dire needs of Indian Country. When 

6 you borrow money, the banks don't just give it to you for 

7 free. You pay interest on that. And you borrow millions and 

8 millions of dollars to get land into trust or to work with a 

9 partner, there's costs. It costs the Indian Country. 

10 I can tell you that we have -- our [mal environmental 

11 impact statement, which was [mally sent in January, our 

12 package went to the central office and our fee-to-trust 

13 application involves gaming, so it's at the central office, 

14 was sent in 2009. The environmental impact statement, I 

15 think it's almost $4 million just for the environmental 

16 impact statement, the cost to the Tribe. We had to borrow 

17 that money. We're going to be paying interest on that money. 

18 That's just for the Environmental Impact Statement. 

19 The land is probably over $20 million. We're over $30 

20 million in debt for a landless tribe and still don't have one 

21 acre of trust land or a reservation. I have to tell you as a 

22 tribal leader and a tribal member, that's hurtful. It should 

23 be hurtful in Indian Country that the Federal Government 

24 requires a Tribe -- we spent 25 years in the federal 

25 acknowledgment process and got acknowledged -- Kevin Gover 
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1 signed our acknowledgment on February 14 of 2000 -- which is 

2 Cowlitz Day, which I get as a holiday, then, for the tribe. 

3 But it's been 10 years since that was done. We still 

4 don't have one acre in trust. We're a landless tribe. We 

5 have over 3600 members. We're scattered all over Western 

6 Washington, the northwest, and the country because of 

7 policies of the Federal Government. 

8 In 1855 we had treaty negotiations with Territorial 

9 Governor Isaac Stevens. We didn't get a treaty. We didn't 

10 get a reservation. The Cowlitz have been fighting the 

11 federal government since 1855. So if this is going back to 

12 the Bureau of Indian Affairs, time is now for the Cowlitz 

13 people. We've been patient but it's been a long time and we 

14 don't have a reservation. 

15 So the cost, we are, as I said, millions of dollars. 

16 The banks don't lend you the money for free. The Mohegans 

17 are a good partner but they deserve a return on their 

18 investment; the Cowlitz deserve land in trust. So in regards 

19 to money, the financing should horrify people out there, what 

20 small tribes, disadvantaged tribes and landless tribes. 

21 I've been asking the Bureau of Indian Affairs for the 

22 last five years for a list of how many landless tribes have 

23 fee-to-trust applications pending at the bureau and I still 

24 have not gotten an answer from any federal official. They 

25 say, Well, we can talk about this. I'll get back to you. I 
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1 still never heard how many landless tribes there are, and 

2 I'll make that request again. How many landless tribes have 

3 fee-to-trust applications pending at the Bureau ofIndian 

4 Affairs? I'd like to know that number. 

5 Everyone has talked about all the things that raise the 

6 cost here. When the Cowlitz fIrst tried to get land into 

7 trust, we had an environmental assessment. The rules at the 

8 Bureau of Indian Affairs were you could get land into trust 

9 with an EA and you could go forward. 

10 And then we ran into all the problems and we made the 

11 decision, Well, we wouldn't want to slow this application 

12 down so we'll go to the full environmental impact statement. 

13 The Mohegans came on board, they loaned us some money, and we 

14 said, We don't want to slow this down. We'll do a full 

15 environmental impact statement. That was in 2004, 2005, 

16 whatever. 

17 I guess we were wrong about slowing it down, but it's 

18 all done. It's all pending in Washington D.C. So I've 

19 appeared in front of the Senate Indian Affairs Committee. I 

20 was at the BIA consultation in Sacramento last June when they 

21 discussed land-into-trust issues. 

22 And I want to repeat my theme. Inaction in Indian 

23 Country has grave consequences to the Tribes. I'm going to 

24 say that three times before I'm done here. Inaction has 

25 grave consequences. I know it's easy for the BIA, for their 
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1 solicitors office, 'We want a perfect case or we want to make 

2 sure we have all the rules in place, we want to see all this.' 

3 Inaction for a landless tribe costs millions and millions of 

4 dollars. 

5 We've heard Chairman Norris talk about his for this tribe, 

6 inaction on all of these things. So I would urge anyone 

7 that -- and I'm preaching to the choir here for people in 

8 this room. They understand that the whole process is wrong 

9 for taking land into trust in Indian Country. NEPA is being 

lOused as a weapon against the tribes. I heard one of speakers 

11 say we have cooperating agencies. Many of these local 

12 governments and cooperating agencies, they use the NEP A 

13 process to slow down the fee to trust application. They use 

14 it as a weapon. It's an environmental policy act, it's not a 

15 political act, but it's used that way. 

16 So when we look at the regulations and rules from the 

17 BIA, Section 20 of IGRA and all of that. All of these issues 

18 mean things to tribes. And, you know, I promised my mother 

19 when she was alive -- she knew I was an attorney. I wasn't 

20 working for the tribes at the time. I was a trial attorney. 

21 I prosecuted, a trial attorney, so it's a little strange to 

22 be talking and sitting down because in court you have to 

23 stand up when you talk. But I'm learning to talk while I sit 

24 down. 
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25 But I promised her I would get land into trust. I 
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1 promised her and some of the elders, I promised my mother we 

2 would take care of our elders and our children. I'm going to 

3 keep this promise, but for the life of me I didn't know it 

4 would take this long. 

5 I've stopped asking our tribal administrator how many 

6 elders have passed since 2000 that have never seen land into 

7 trust in our reservation. It is hurtful. I talked to some 

8 of our elders. Some of them don't care about a casino. They 

9 don't care about that. They would like a reservation, a 

10 tribal center, a museum and some of those cultural and 

11 important issues for the tribe. 

12 And it is difficult to be a landless tribe when we talk 

13 about the culture and tradition and doing things. I do want 

14 to highlight some of the other things that were said that I 

15 don't think the Bureau of Indian Affairs even realizes half 

16 the time. As a landless tribe, we didn't get to participate 

17 in many of the stimulus funds. There are -- most of the 

18 grants that are offered by the various federal agencies, 

19 without land we can't apply for most of those grants. And 

20 there are tax consequences that the State -- without land 

21 we don't get a tax exemption. 

22 There are 29 federally recognized tribes in Washington. 
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23 Only the Cowlitz have to pay sales tax and all the other fees 

24 for stuff that's used for essential government services, we 

25 still have to pay state sales tax because we don't have a 
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1 reservation. 

2 So all of those things are costs to the tribe. So we 

3 borrow money, we wait for the federal government, but there 

4 are costs. So I just implore people when they talk to their 

5 elected officials or they go back to Washington D.C. or we 

6 talk about congressional action, Professor Sibine was right. 

7 The Administration should be the friend of the tribes. There 

8 is a trust responsibility. And I would urge, if you go to a 

9 meeting where there are county and State officials, I think 

10 the first thing you should say is the Bureau of Indian 

11 Affairs has a trust responsibility to every federally 

12 recognized tribe in this country. 

13 I always like to say when I hear people from the state 

14 and federal government, I ask them to harken back to 1987 

15 when the Cabazon case was decided, I ask them in 1987 when 

16 Cabazon was decided, how many state governments shared 

17 revenue with federally recognized tribes? Now, the state 

18 governments have the power to tax. A lot of them had budget 

19 surpluses. How many of them shared revenues with federally 

20 recognized tribes? The answer is zero. And so we passed 

21 IGRA. There was no revenue sharing in IGRA. 
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22 So now I hear federal agencies, I hear local government 

23 people saying it's time for the tribes to share revenues with 

24 the state and the local government. Again, I want to harken 

25 back. The state has never shared revenues with the tribes 
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1 before and IGRA never required tribes to share revenue. 

2 So certainly we have to pay for the impacts of land into 

3 trust if there's fire and police and those things. Tribes 

4 are doing that. They're working out agreements, memorandum 

5 understandings. 

6 But, again, what's important is we've got to remember 

7 that we have to take care of our tribal people, our elders, 

8 our children. And what I like to tell the federal 

9 government -- and I'm glad to see the banks are here and 

10 everyone. The tribes aren't asking for hand outs. Most of 

11 the tribes want to be in a position so they can take care of 

12 their own people. And putting them millions of dollars in 

13 debt is not the way to do that. 

14 So, please, when we look at these regulations, remember 

15 the costs that are there, the trouble we have with fmancing 

16 and markets, we need certainty. And banks, bankers, credit 

17 markets, they're very conservative. They like certainty and 

18 they like things decided. And so we need decisions made for 

19 Indian Country so that we can have the financing, we can 
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20 work with the banks, the credit markets, other tribes, and 

21 help tribes. 

22 And, again, I appreciate the time do this. I also want 

23 to thank the Warm Springs leaders. I followed them. I grew 

24 up in Southwest Washington. My mother grew up in the Gorge, 

25 in Carson, Washington, as part of the St. Martins and had a 
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1 lot of intertie with the tribes up in the Columbia River 

2 gorge. 

3 And I went to one of their hearings in Hood River and I 

4 had to listen to a citizen come up and say, The Warm Springs 

5 don't belong in the Columbia River. Their reservation is in 

6 Central Oregon. They don't belong here. And I said, who do 

7 you think was on the Columbia River since time immemorial? 

8 So please remember that when you look at tribes and 

9 costs, that we are in our historic area, many of the tribes 

10 are. And we need help in financing these projects and we 

11 need certainty from the Bureau of Indian affairs when we talk 

12 about costs. Thank you. 

13 MR. EBERHARD: Do we have any questions for this 

14 panel? 

15 

16 CHAIRMAN BILL IY ALL: I just want to thank Seattle 

17 University for allowing our vice chair to speak on our behalf. 

18 I just want to reiterate the penalty that is being passed along 
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19 because of this delay. It really resides on the individual 

20 tribal members. And I believe Jeff got into it on the slide. 

21 The profitability question is very significant. We've looked at 

22 profitability five years ago, and it was slim. 

23 And now it's probably beyond what that -- the amount of 

24 money that's going to be available to the tribal members is 

25 going to be far less than we had hoped. But the bottom line 

Van Pelt, Corbett, Bellows 

192 

PERSPECTIVES ON TRIBAL LAND ACQUISITION IN 2010 , 6/3/10 

1 is it will take us now many more years to pay back that money 

2 before that money can be delivered out to services for the 

3 tribal members. That's where the penalty resides. I did 

4 emphasize that to Larry Echohawk and I believe that's part 

5 of his philosophy in bringing Michael Black on to help us out 

6 with that. Thank you. 

7 MR. MICHAEL DERRY: Michael Derry with the Guidiville Indian 

8 Rancheria. Just have a question not just for the panel but 

9 for the whole room. I think each tribe has its own horror 

10 story about the delays and how it's affected us at home and 

11 financially and politically, and I guess that's probably one 

12 of the reasons we're all here today is to figure out what we 

13 can do about that. 

14 We've probably all been to DC and voiced our concerns up 

15 and down to the political people, to the career people up and 

16 down in the Interior. I guess single voices aren't being 
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17 heard very well. What do we do as a group to have a 

18 collective voice to see if we can make something change. I 

19 guess it's a question for everyone. 

20 MR. CAREY: I won't answer the question. Banks make bad 

21 witnesses these days in Washington. 

22 MR. BRANDON: Singular voices aren't working and maybe a 

23 collective voice may work. I can't speak for everyone. I 

24 can't speak for everyone I think that perhaps that's how we 

25 can use the reception and other things, to kind of network a 
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1 little bit. I know that folks that I've talked to, there's a 

2 lot of synergy in terms of everyone's gonna fight their own 

3 fights. But coming together and doing things as a group to 

4 capture even greater momentum taking this through. 

5 CHAIRMAN NED NORRIS: If I could just make a comment on 

6 that, I've got to be leaving before the reception I've got 

7 meetings tomorrow for the Indian Gaming Association meetings. 

8 But I think what happens after today is critical to our success 

9 or our failure in moving land into trust issues forward. And I 

10 think that we have to come to the reality that not only are 

11 the anti-Indian, anti-gaming, anti folks working against us, 

12 we have some very wealthy tribes working against this effort. 

13 And as long as the wealthiest of wealthy tribes have the 

14 revenue to fight against us, they are going to be moving in 

15 that direction and we need a unified effort here. We need a 
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16 unified front. We need to come together as one voice on the 

17 same issue, and we need to do that before the National 

18 Congress of American Indians in a couple, three weeks from 

19 now. 

20 And so if anything I would hope that the reception 

21 tonight talks about how we're going to accomplish unity, how 

22 we're going to accomplish a unified front, how we're going to 

23 work together to make sure that the national voices hear us 

24 and that the wealthiest voices aren't just there working 

25 against us. 
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1 UNIDENTIFIED SPEAKER: You know, IGRA set the time 

2 frame bar on loans at seven years. And the question is for 

3 either smaller tribes or tribes that either aren't going to be 

4 doing gaming or have already committed their gaming proceeds to 

5 their gaming operations, how does a tribe get past that, get a 

6 loan for economic development that runs longer than five or seven 

7 years which, in commercial terms, is the wrong number? 

8 MR. CAREY: We've had success -- and there's no one 

9 right answer. One of the reasons we specialize in covering 

10 tribal governments is because of the diversity of the 

11 credits, the diversity of the government structures and the 

12 resources, so I can't give one right answer. 

13 I can say that we've had, certainly up through 2007, we 
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14 had a great deal of progress in selling longer term bonds, 

15 particularly if it was governmental purposes, essential 

16 government functions, excuse me. We could sell bonds --

17 we've sold bonds as long as 30 years which is what state and 

18 local governments do routinely. And that sort of resource is 

19 what we're trying to develop on a more routine basis, whether 

20 it's trying to show some success with the tribal economic 

21 development bond program so we can have a broader exception 

22 for economic development purposes for tribes. 

23 I mean, my former institution, Merrill Lynch, 

24 contributed into a settlement in 2007 because we believe that 

25 tribes have the right to issue for economic development 
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1 purposes as broadly as state and local government. And that 

2 included hotels and golf courses and things like that. 

3 I think we have to go back and continue those efforts 

4 because that's a part of expanding the capital markets in 

5 providing debt structures that are sustainable for your 

6 governments and not simply seven year revolving loans that 

7 have to be repaid. 

8 Bullet structures don't work for governments; bullet 

9 structures work for commercial gaming companies. But you are 

10 not a commercial gaming company. You need amortization and 

11 you need length of debt that matches the useful life of the 

12 assets of your governments and that's an objective. We've 
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13 had to take many steps back in 2008, 2009, and 2010 but we 

14 hope to be able continue to progress. But part of that is 

15 having a land base on which you can build an economic 

16 development diversification. 

17 MR. BRANDON: I'd like to add to it. The five and seven 

18 years in IGRA is tied to management contracts. Those tribes 

19 that choose not to use management contracts and create their 

20 own corporate structure and hire their own employees, they 

21 are not encumbered by that. I've represented tribes by that, 

22 that have been down to the high yield markets and taken loans 

23 with 8 year repayment. But it's a two-edged sword there 

24 because you'd like to advise a tribe, 'Hey, maybe this is a 

25 better fmancial structure. You can hire your own employees 
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1 and run it without a management contractor.' Unfortunately, a 

2 lot of the management contractors also serve as 

3 predevelopment partners who help tribes get to that point. 

4 So it is a sticky wicket but it's a good point because 

5 if you have that partner and suddenly you realize that even 

6 though you've finally gotten land and you're now trying to 

7 get a compact approved, and we've got a compact approved, 

8 we've got to get a management agreement approved. As you've 

9 heard with some of these stories, you get to a point where 

10 this casino is not going to make any money. We are so 
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11 indebted to everyone, we're basically going into business to 

12 pay all these people off. And the tribe is going to get very 

13 little. So it's interrelated but one way to avoid it is to 

14 not have a management company so you don't have to have a 

15 management agreement. 

16 

17 

18 

CHAIRMAN STANLEY "BUCK" SMITH 

19 CHAIRMAN SMITH: Good afternoon, everyone. It's an honor 

20 to be here, and I might add that I'm not a college graduate. 

21 Way back in the 50's I graduated from high school and I thought 

22 that was quite an honor. But it's really an honor to be here in 

23 front of everybody and giving you my comments. It's a pleasure 

24 to me to represent my people, the Confederated Tribes of Warm 

25 Springs. 
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1 So with that I'll go in here with my list. I looked as 

2 this list. Ronnie and the lawyer over there, they've been 

3 working on this for years and I've just been a chairman for a 

4 month. But I looked at this list, then I looked at a date 

5 and it said they've been working on this for almost nine 

6 years so I guess this list is not too bad. 

7 Anyway, my name is Buck Smith. I'm the chairman of the 

8 Warm Springs Tribal Council. In my comments today I want to 

9 talk about the tribe's gaming project in the Columbia River 
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10 gorge and the tremendous cost and frustration we have had to 

11 deal with in taking the land into trust on the project. 

12 First let me give you a little background. My ancestors are 

13 Columbia River people. I'm a Wasco Indian. My forefathers 

14 lived right were our casino project will be located in the 

15 town of Cascade Locks on the Columbia River. 

16 Our 1855 treaty with the United States was negotiated 

17 and signed not far from Cascade Locks. Today our Warm Springs 

18 Tribal members actively exercise treaty fishing hunting and 

19 other off-reservation rights in the Cascade Locks area. Our 

20 reservation is located less than an hour drive south of the 

21 Columbia River. In 2001 tribal membership voted 

22 overwhelmingly in a referendum to have the Tribal Council 

23 pursue gaming projects in our traditional homeland in the 

24 gorge. 

25 The reason the tribal members voted this way is simple. 
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1 We have a beautiful but isolated reservation that has always 

2 relied on natural resources, mainly timber, to generate 

3 revenue for our Tribal government. But the timber industry 

4 has been steadily declining in this decade and our income 

5 from the Tribal forest resources is now a small fraction of 

6 what it was 20 years ago. 

7 We simply must find a major new source of revenue to 
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8 fund our government and create jobs for our nearly 5,000 

9 tribal members, 60 percent of whom are unemployed, 40 percent 

10 of whom live in poverty. A resort and casino on the 

11 Interstate highway in the gorge which would be close to the 

12 reservation in the heart of our treaty ceded homeland is the 

13 only opportunity we see with potential to turn around our 

14 worsening fmancial situation and create hundreds and 

15 hundreds of jobs for our tribal members. 

16 The Tribal voters were right. We simply must pursue the 

17 project to secure the fmancial future of our Tribal 

18 government and our Tribal members. In view of our worsening 

19 financial situation, considering that the Tribe must bear all 

20 the cost of pursuing fee-to-trust approval for the Cascade 

21 Locks gaming project. 

22 We have been, understandably, very resentful of 

23 unnecessary cost added by the Interior Department due to the 

24 following; Interior's long and unexplained delays in 

25 processing our application, Interior's unnecessary and 

Van Pelt, Corbett, Bellows 

199 

PERSPECTIVES ON TRIBAL LAND ACQUISITION IN 2010,6/3/10 

1 unannounced changes in policies and rules we must follow to 

2 obtain approval, Interior's unjustified requirements imposed 

3 on our application. 

4 Let me explain what I mean. In early 2005, Warm Springs 

5 filed an application to take a 45-acre Cascade Locks 

6 industrial park site into trust and have it declared eligible 
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7 for gaming. We came to the site at the invitation of the 

8 local city and county governments and the Governor of Oregon. 

9 They wanted this development located in the almost empty 

10 Cascade Locks industrial park to fulfill a goal of the Gorge 

11 National Scenic Area Act calling for development, especially 

12 tourism-based businesses within the city limits of the gorge 

13 towns and cities such as Cascade Locks. They also wanted the 

14 Tribe to locate the casino in the Cascade Locks industrial 

15 park instead of building a casino on the Tribe's gaming 

16 eligibile trust allotment near Hood River, Oregon. 

17 To comply with the wishes of the local community and the 

18 Oregon Governor we agreed to this land swap and applied to take 

19 the Cascade Locks into trust. When we started the fee-to-trust 

20 process the first thing we did was agree to pay the 

21 environmental contractor hired by the BIA to prepare an 

22 environmental impact statement for the trust acquisition. 

23 We were told that the NEP A process leading to a final EIS 

24 and a record of decision would take 18 to 24 months. We would 

25 pay the contractor $2.8 million. But it is now over five 
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1 years later and NEP A process is not finished and the Tribe 

2 has paid the contractor over $4 million, with $78,000 still 

3 to be paid to complete the NEP A process. 

4 Why has the NEP A process taken so long and cost so much 
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5 more than we were told? The reason is simple. Interior 

6 Department Officials in Washington D.C. deliberately delayed 

7 and extended the process, and thereby increased the cost. It 

8 began early in the process when Interior officials ordered 

9 BIA in Portland to reopen the scoping phase, adding cost to 

10 the process. 

11 Then Interior officials required the EIS to study one 

12 additional alternative and then later another alternative. 

13 Those additions to the EIS added at least a year to the 

14 process and required the tribe to pay the contractor over 

15 $700,000 more in fees. 

16 Then interior officials required that the public comment 

17 period on the draft EIS be enlarged from the usual 30 days 

18 with one public meeting to 90 days with five public meetings, 

19 again adding months and thousands of dollars to the cost of 

20 the NEP A process. 

21 Then there have been very long unexplained delays in 

22 NEP A process. The draft EIS for the Cascade Locks project 

23 was ready for public comment in June 2007. It usually takes 

24 just a few weeks for a draft EIS to be approved for 

25 publication in the Federal Register, but in our case the 
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1 draft EIS was not published in the Federal Register until 

2 nearly nine months later in February 2008. 

3 At the time, officials in Secretary Kempthorne's office 
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4 said the reason for delay was so that administration could 

5 develop a new Indian gaming policy. Now history repeats 

6 itself and the [mal EIS for the Cascade Locks project has 

7 been awaiting Federal Register publication since September 

8 2009, over eight months, with no end in sight, again using 

9 the same justification as the last Administration. 

10 Officials in Secretary Salazar's office explained that 

11 delay by saying that they were working on a new Indian gaming 

12 policy. Of course the [mal EIS is not a decision on whether 

13 to approve the project, nevertheless, Secretary Salazar's 

14 moratorium on gaming decisions had been explained without any 

15 justification to block routine NEP A actions such as 

16 publication of our [mal EIS. 

17 Our problems and frustrations with delays and added costs 

18 go well beyond the NEP A process since we filed our fee to trust 

19 and gaming eligibility applications in April 2005. The 

20 Interior Department has reversed past practices, overruled 

21 precedent by refusing to approve our class III gaming compact 

22 with Oregon's Governor because the gaming site is not yet in 

23 trust. 

24 Interior has modified the Office of Indian Gaming 

25 Management's checklist requirements for the gaming 
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1 acquisition process with the clear objective of making the 
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2 process more time consuming, costly, and difficult. Interior 

3 has adopted new regulations governing the IGRA section 20 

4 process with no grandfathering, thus forcing BIA staff and the 

5 Tribe to consult with a dozen additional cities and counties 

6 more than three years after consultations under the former 

7 rules had been completed. 

8 After the time period for additional consultation with 

9 the surrounding community was concluded, Interior granted 

10 consultation status to a Tribe located 100 miles from the 

11 gaming site even though the new regulations call for such 

12 tribes to be no more than 25 miles away. 

13 Interior announced in an internal policy guidance memo a 

14 new commutability standard which only later WarmSprings was 

15 determined to have met after Secretary Kempthorne directed 

16 the Acting Deputy Assistant Secretary of Indian Affairs 

17 personally to drive the distance between the Cascade Locks 

18 gaming site and the reservation. 

19 The change in the rules, policies, and procedures within 

20 the fee to trust gaming process have proven to be extremely 

21 time consuming and costly. Together with the added cost of 

22 the NEP A process, Warm Springs officials estimate that we 

23 have spent from $10 million to $11 million of our own 

24 diminishing funds pursuing the fee to trust process for this 

25 project. The tribe cannot afford this process that has 
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1 lasted far longer and cost far more than BIA offices led us 

2 to believe when we started. Maybe that is what Interior 

3 officials in the last Administration and in this 

4 Administration hope, that we will exhaust our resources and 

5 simply give up in frustration. 

6 But we cannot afford to do that. We have been in the 

7 process too long, almost 10 years since our membership passed 

8 the gorge casino referendum. It is too important to the 

9 future of our people and our land to quit now because we have 

10 been treated so unfairly. Instead, we will push back as hard 

11 as we can and insist that this Administration promptly and 

12 fairly complete consideration of our application. We will 

13 rely on our justifiable expectation that this Administration 

14 will act in good faith to implement IGRA which was enacted by 

15 Congress to assist tribes with gaming related economic 

16 development. 

17 This last week we wrote a letter to Interior officials 

18 demanding that they comply with federal statutes and 

19 regulations requiring timely completion of the NEP A process. 

20 As we stated in our letter: "Unjustified delay in completing 

21 the NEPA process for our project is not only unfair, it's 

22 unlawful." 

23 We will continue to write letters, seek meetings with 

24 Interior Department offices to voice our concerns about 

25 unwarranted delays with NEP A and other land acquisition 
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1 processes. So far we have had no success with these efforts. 

2 In fact, since last November all of our meeting requests with 

3 senior political officials in Interior to discuss Cascade 

4 Locks projects have been denied. We now have a 

5 situation where Interior officials not only refused to move 

6 our application forward, they even refused to talk to us 

7 about it. 

8 This has been a huge disappointment for us. We expect 

9 so much more from the new Obama administration. Nonetheless, 

10 our Tribal Council has an obligation to our nearly 5,000 

11 members to continue to work as hard as we can to make this 

12 project a reality, to fulfill the hopes and aspirations of 

13 our people. We will never back down from that 

14 responsibility. 

15 Thank you on behalf of the Confederated Tribes of Warm 

16 Springs. 

17 

18 CHAIRMAN NED NORRIS 

19 

20 CHAIRMAN NORRIS: Thank you for this opportunity to share 

21 the Nation's situation with you. And as it was spoken earlier, 

22 we're pretty much speaking to the choir on this issue. However, 

23 I think the more we all understand each other's situation, the 

24 better we're able to understand how we're going to move 

25 forward on this issue. 
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1 And I do appreciate the representative from BIA who is 

2 here, Michael Black, for remaining here, and I'm excited 

3 about sharing this information with you at this forum here. 

4 I wanted to acknowledge 3 of our 22 council members that 

5 are here, Councilwoman Francis Miguel who chairs the 

6 Legislative Commerce Committee, Councilwoman Lorraine Eiler 

7 who chairs our Natural Resources Committee, and Councilwoman 

8 Evelyn Juan-Manuel who chairs our Budget and Finance 

9 Committee. They're 3 of the 22 council members that we have 

10 serving on the Tohono O'odham Legislative Council. 

11 And back when I fIrst started working for the Tribe in 

12 1977, we still had 22 Council members but I think we only had 

13 no more than fIve women on the Council at that time. And 

14 today I think we have no more than fIve men on the Council. 

15 Three men on the Council. So as I've always said, never 

16 underestimate the power of the native woman. 

17 The Tohono O'odham Nation is located in the 

18 southwestern/south-central part of the State of Arizona. We 

19 have pretty much 3, 4 different land bases that comprise the 

20 Tohono O'odham Nation. We have 2.8 million square acres of 

21 reservation land. 

22 2.8 million square acres of reservation land. When you 

23 look at the ancestral lands of the O'odham, just as we all 

24 realize, our ancestral lands aren't necessarily where we're 
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25 at today or include the lands outside of where we're at 
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1 today. 

2 The O'odham ancestral lands include where the City of 

3 Tucson sits today all the way north to where the Superstition 

4 Mountains are, which would essentially be Scottsdale, Phoenix 

5 Arizona, all the way west to the Colorado River. And I've 

6 seen mapped O'odham villages as far south as Sonora, Mexico. 

7 And so when you look at the 2.8 million square acres and 

8 compare that to the ancestral lands of the O'odham Nation, 

9 you realize that 2.8 million acres isn't a lot of 

10 reservation. 

11 We have in excess of 28,000 enrolled tribal citizens. 

12 We estimate that about 51 percent of those tribal citizens 

13 reside within the 2.8 million square acres. We continue to 

14 have about nine villages that are O'odham villages that 

15 continue to exist in Mexico. We have about 1500 enrolled 

16 tribal citizens in Mexico, not necessarily because they want 

17 to be in Mexico but when the international border was 

18 established it essentially cut them off from the part of the 

19 O'odham Nation that ended up in the United States. 

20 When you look at the annual average income of our 

21 reservation, annual average income is about $8,137 dollars, 

22 in contrast to the average of other Arizonans which is about 
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23 $25,303. The life expectancy within the Nation's Indian 

24 Health Service region is about 69.2 years, and if you compare 

25 that, that's about 8 years shorter than the U.S. average 
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1 which is about 76.9 years. Overcrowding in our homes is 5 

2 times larger than that for the greater U.S. population, with 

3 nearly 1I3rd of all our homes on our reservation affected. 

4 One in five households on the reservation lacks hot and cold 

5 piped water, a flush toilet, or a bathtub or shower. 

6 Nationally, only 1 in 100 homes lack these basic necessities. 

7 More than half of our reservation, more than half of our 

8 on-reservation families are headed by a single parent. 

9 With regards to the issue of the international border, 

10 as I said, we have 75 miles of international border. The 

11 whole issue of immigration, migrant activity, illegal drug 

12 trafficking, illegal cargo activity, has had a significant 

13 impact on our nation. In fact, the Nation has been 

14 criticized internally from some of our tribal members and 

15 criticized by other Tribes and some non-Indian entities as to 

16 how the Nation is dealing with the issue of migrant activity 

17 and so on and so forth in securing the United States border. 

18 But in a lot of ways we're caught between a rock and a 

19 hard place, because we realize that to secure the border is 

20 necessary to protect the United States of America; at the 

21 same time, we have to be able to protect the members of the 
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22 O'odham Nation, not only in the United States, but those 

23 O'odham that continue to live in Mexico as well. We estimate 

24 that we spend about $3 million annually fighting the United 

25 States Government in the immigration problem. 
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1 Now, with regards to the Nation's fee-to-trust 

2 application, the O'odham Nation, as I said, is comprised of 

3 about three different land bases. One of those lands was 

4 once called the Gila Bend Indian Reservation. At that time 

5 we were called the Papago Tribe of Arizona. The Gila Bend 

6 Indian Reservation initially was in excess of 22,000 acres in 

7 1887. The Gila Bend Indian reservation was in excess of 

8 22,000 acres. In 1909, that 22,000 acres was decreased to 

9 10,000 acres. 

10 In the 1960's the federal government constructed the 

11 Painted Rock Dam at the Gila Bend Indian Reservation, and as 

12 such, in the 1970's and 1980's, the O'odham population in the 

13 Gila bend Indian reservation were displaced. The dam did 

14 what it was supposed to do. It backed up water. It flooded 

15 out our reservation of 10,000 acres and as such totally 

16 destroyed any use of that land back in the 1960's and 1970's. 

17 That land today is totally destroyed. It has no benefit 

18 whatsoever to anybody. 

19 And in displacing our tribal members, they displaced 
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20 from 10,000 to 40 acres where they're at today, and that is 

21 right outside the town of Gila Bend, Arizona. 

22 The United States Government, in acknowledging that they 

23 totally destroyed the Gila Bend Indian Reservation, and also 

24 acknowledged that they displaced tribal members to 40 acres, 

25 passed what's called the Gila Bend Indian Land Replacement 
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1 Act, or Public Law 99-503. In that act, the Federal 

2 Government essentially said, Tohono O'odham Nation, San Lucy 

3 District, which is the Gila Bend Indian community, you now 

4 have the Public Law 93-503 to replace land that was totally 

5 destroyed. You can buy up to 99,880 acres, and here's $30 

6 million for you to be able do that. 

7 That Act was passed by the United States Congress in 

8 1986. So, since the passage of that Act and receipt of those 

9 dollars, the Nation, along with the San Lucy district, has 

10 been looking to purchase replacement land that would replace 

11 the land that was totally destroyed by the flooding of the 

12 Painted Rock Dam construction. 

13 The law mandates that the Secretary of the Interior take 

14 land into trust for the Nation as long as the new land meets 

15 certain requirements set out in the law. Specifically, the 

16 law says that the Secretary, at the request of the Tribe, 

17 shall hold in trust for the benefit of the Tribe any land 

18 which the Tribe acquires and acquires under 99-503. 
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19 "Shall take into trust" is the key language in that 

20 legislation. That, in our detennination, and actually in the 

21 detennination of the BIA, has detennined that that is in fact 

22 a mandatory acquisition, land acquisition. There are some 

23 other requirements that we have to comply with. 

24 We can purchase land within anyone of three counties in 

25 the State of Arizona, Pinal County, Pima County or Maricopa 
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I County. We also have the authority, once we purchase that 

2 land, it has to be unincorporated land in anyone of those 

3 counties. 

4 So, in 1993, the Tohono O'odham Nation purchased 134.88 

5 acres of land under the provisions of 99503 in West Phoenix, 

6 in the west valley near Glendale, Arizona. 

7 I want to talk about some of the delays that have been 

8 caused as a result of our application. We went through an 

9 exhaustive search for land in the right location. Part of 

10 what we were dealing with in looking for land is the fact 

11 that the public knew the Nation had $30 million to purchase 

12 land. And the landowners that knew we had $30 million were 

13 outrageous with what the asking price was for land. 

14 And that was part of the problem that the San Lucy district 

15 and Tohono O'odham Nation had in acquiring land. 

16 But also we had to make sure that the land that we 
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17 purchased met the requirements of the Settlement Act and that 

18 it was also suited to best address the Nation's dire needs 

19 for significant economic development. Part of what 99503 

20 does is acknowledges that the Nation lost any economic 

21 benefit of the 10,000 acres, that it was totally destroyed as 

22 a result of the construction of the Painted Rock Dam. 

23 The Nation made a conscious decision to wait until the 

24 Obama Administration took office before requesting that the 

25 Secretary take this Maricopa land into trust. We believed 
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1 that the new Administration would be more likely to apply the 

2 law in a fair, objective manner. We believed that. I still 

3 believe that today. Even though it's been 16 months that we 

4 haven't had a decision, I still believe that the 

5 Administration will be objective in looking at this land 

6 acquisition. 

7 Accordingly, we filed an extensive document fee-to-trust 

8 request in late January 2009. The 135 acres that I'm talking 

9 about is three pieces of property that was already purchased 

10 under the 99-503. The first land that was already purchased 

11 that has been taken into trust is 3200 acres of working farm 

12 under 99-503. In that land acquisition it was already 

13 determined that 99-503 is a mandatory land acquisition. It is 

14 a settlement of a land claim that was allowing us to replace 

15 land that was totally destroyed by the government's Painted 
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16 Rock construction, dam construction. 

17 And so we knew, in filing our application, what we 

18 needed to file in order to make this process much smoother 

19 and a much faster transition once we filed the application 

20 for the 13 5 acres. 

21 Our settlement act requires the secretary to take into 

22 trust at least three areas of land for the Nation. The 

23 department already has taken one of those areas of land into 

24 trust for the Nation under the Settlement Act and there are 

25 existing Interior memoranda and opinions supporting that 

Van Pelt, Corbett, Bellows 

212 

PERSPECTIVES ON TRIBAL LAND ACQUISITION IN 2010,6/3110 

1 first acquisition. 

2 So it was for this reason that we had a high comfort 

3 level that our second acquisition would move quickly once we 

4 submitted the application for the land. Within only a few 

5 months the Department's Regional Solicitor's Office and 

6 Regional BIA office worked together to determine that our 

7 application satisfies the requirements of our Settlement Act. 

8 They determined that the Secretary was required to place 

9 the land into trust and they forwarded their completed 

10 paperwork to headquarters for [mal decision. This was back 

11 in June 2009. And a year later, June 2010, we still don't 

12 have a decision even though the regional office had already 

13 determined this is a mandatory acquisition. 'Your application 
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14 meets the requirements of 99-503 and meets other requirements 

15 and Central Office, we recommend that you take the land into 

16 trust.' Still no action. 

17 After we were in interim contact with the Department and 

18 contacts that we instigated -- you know, the Bureau never 

19 called us on any of this, on our application. We 

20 continuously went to them and said, 'What's the status? Can 

21 you give us some information? What is the hold up? Let us 

22 know what the hold up is so that we can start addressing 

23 those issues.' Nothing, nothing, nothing, we were not getting 

24 any response. 

25 To the best we could tell, work on our application had 
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1 stopped and no official reasons were given to us. But 

2 informally we were told that no applications involving Indian 

3 gaming would move forward until the Department completed an 

4 Indian gaming policy review. 

5 Obviously, we protested that our application was for a 

6 mandatory acquisition and so the policy review was irrelevant 

7 to our application. But aside from our protest, it hasn't 

8 had any impression on the Bureau because they're still 

9 maintaining that position. 

10 Unfortunately, the Tohono O'odham Nation had no choice 

11 but to sue the Department of Interior and we have had to ask 

12 the Supreme Court to instruct them to implement the law. 
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13 Essentially we're arguing that the Department of Interior is 

14 failing to act on an Act of congress, and that's essentially, 

15 among a lot of other legal issues, part of what we're 

16 argumg. 

17 And in doing that it's kind of -- it's really sad that 

18 here we have a department, the Department of Interior, that 

19 has a trust responsibility to act on our behalf to do things 

20 in the best interest of tribes and in our case have failed to 

21 act. And our only alternative is to file a lawsuit against 

22 them to try to force them to do their job. 

23 So it's a real sad situation that we're faced with and 

24 I'm sure that many of you are faced with as well. When we 

25 talk about the hardships and the harm cost for the 
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1 department's delay in processing our applications -- I know, 

2 Ron I said 10, 15, minutes I think I'm going over a little 

3 bit -- with regards to the financial hardships, many of 

4 what's already been talked about today. 

5 And you heard me earlier express to the Bureau that this 

6 whole issue is costing, unfortunately, the Tohono O'odham 

7 Nation hundreds and thousands and millions of dollars to 

8 defend our rights. 

9 And it's really unfortunate beca~se that's hundreds and 

10 thousands and millions of dollars that aren't going towards 

file:lllqlDocuments%20and%20Settingsicparsons/DesktoplFull%20Day%20CLE.l.txt[9/16/20 1 0 7 :05 :49 AM] 



11 the benefit of our people, the benefit of the O'odham, the 

12 benefit of my people. We're not able to do what we need to 

13 do with building houses and building roads and taking care of 

14 those infrastructure needs that we have because we're 

15 spending money trying to force the government to do the job 

16 that they're required to do. 

17 Since our application was filed, we have had to hire two 

18 additional law firms to handle the specialized litigation on 

19 both the federal and state level, litigation which would not 

20 have occurred if the secretary had not delayed its compliance 

21 with our settlement act. These additional legal costs come 

22 on the heels of the significant amount of money the Nation 

23 already has spent on the preparation and the application 

24 itself. 

25 Indeed, the cost of the application itself was 
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1 substantial. We submitted extensive documentation to insure 

2 the Department would have at its fmgertips every bit of 

3 information necessary for its timely review and action. 

4 With respect to the game change, even more disturbing 

5 than the money is the prospect that the rules may change again 

6 while the Department contemplates its policy review. During 

7 the 16 months that have passed since we submitted our 

8 application and the 12 months that have passed since the 

9 regional office recommended that our land should be taken 
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10 into trust, entities that do not like our fee to trust 

11 application have had ample time to work to try to change 

12 rules, to try to prevent the department from ever taking the 

13 land into trust. 

14 And one of those efforts that I want to share with you 

15 is the Arizona State Legislature's efforts to pass HB 2297. 

16 HB 2297, essentially -- and I pulled it up here because I 

17 wanted to share with you specifically what HB 2297 says. 

18 It says, "notwithstanding any other provisions of this 

19 article, one, a city or town may annex any territory that is 

20 surrounded by the city or town or that is bordered by the 

21 city or town on at least three sides if the landowner has 

22 requested that the federal government take ownership of the 

23 territory or hold the territory in trust." 

24 You know, and when you think about it, that's the kind 

25 of effort -- I mean, there's really some strange legislative 
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1 stuff coming out of Arizona. But that's the attitude, that's 

2 the sentiment. In addition to not only HB 2297, when the City 

3 of Glendale passed a resolution opposing the O'odham Nation's 

4 project, in a public meeting, one of those city council 

5 members sat up there in front of an audience and said, 'An 

6 Indian Reservation, not in my back yard.' 

7 Really tells you the kind of sentiment that we're 
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8 dealing with on this issue and it really tells you that 

9 racism, discrimination, and those things are alive and well 

lOin this 21 st century and that is part of the harm that is 

11 caused when we get delayed in decisions that need to be made. 

12 Let me just end here, just to say that the Tohono 

13 O'odham Nation has followed the law. We're confident that if 

14 you read the letter of the law we should be fme. We ask 

15 that decisions need to be made, but the Interior's moratorium 

16 on off-reservation gaming treats us as if we're breaking the 

17 law and we're not. And we need some action, and we need to 

18 pull ourselves together, and we need to be unified on this, 

19 on all these issues because there's a lot of people out there 

20 that are opposing us and there's a lot of wealthy tribes out 

21 there that are opposing this. And I think we need to come to 

22 that reality and we need to move forward unified. 

23 

24 CHAIRMAN RON ALLEN: I'm very familiar with the Tohono 

25 O'odham's plight. Our challenge is with the federal system, 
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1 but then now you get the State involved and you get your sister 

2 tribes engaged and it's really an unhealthy environment that 

3 we have to try to help clean up. 

4 

5 

6 

CHAIRMAN JANICE MABEE 
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7 CHAIRMAN MABEE: I'm Janice Mabee, Chairman of the Sauk 

8 Suiattle Tribe, which is a small band or tribe in the North 

9 Cascade Mountains. It's absolutely beautiful so if you ever 

10 get lost for something to do, we've got rivers and lakes and 

11 streams and excellent fishing. 

12 The Sauk Suiattle Tribe is located in the Cascade 

13 Mountains in Northwestern Washington at the confluence of the 

14 Sauk River and the Suiattle River. The Tribe had adjudicated 

15 rights under the 1855 Point Elliott Treaty. Long before 

16 there were any white people in the area we lived on both 

17 sides of the Sauk and the Suiattle River at Sauk Prairie 

18 which is the site of one of our major villages. 

19 But in the 1880's our land was taken and given to 

20 non-Indians who burned our tribal long houses that had stood 

21 there for generations, leaving our people landless and 

22 scattered. Many of our tribal members, including my great 

23 grandparents retreated to the more remote areas on the 

24 Suiattle River. 

25 My first home was with my grandparents on such an 
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1 allotment. We lived there in a home setting and I was taught 

2 my traditional ways and we spoke our Lushootseed language but 

3 in very quiet whispers. We weren't allowed to speak it out 

4 loud where white people could hear. 
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5 Our days would be started with both a bath in the Icy 

6 Creek and a house that ran alongside of our house, our prayers 

7 and then our food. We had no running water and we had no 

8 electricity. Our entertainment was to sit by the wood stove 

9 and talk and tell stories into the late night until we fell 

10 asleep. 

11 In 1913, Congress appropriated funds to purchase lands 

12 to be held in trust for our tribe. In the 1920's in an effort 

13 to address our displacement from our land, the United 

14 States issued trust patents to us. I grew up on one of those 

15 trust allotments on the Suiattle River. 

16 In the 1960's the homes were burned while our people 

17 were working in the fields harvesting crops. They were 

18 burned because the U.S. Forest Service had been informed at 

19 that time they were taking the land and our land was 

20 considered abandoned since we hadn't lived there for six 

21 weeks. 

22 In addition to the destruction of one of our major 

23 villages and the loss of our land, our Tribe also suffered in 

24 other ways. Despite our existence for many generations deep 

25 in the Cascade Mountains, little is known about our people by 
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1 non-Indians. Researchers had begun to lump us together with 

2 other tribes for convenience. This ignorance led to the 

3 belief that we were not a separate tribe. 
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4 Nonetheless, our tribe continued to exist and live in 

5 the area of our homeland despite the hardships of not having 

6 a reservation land base. 

7 On April 6, 1935, the Tribe voted to adopt the IRA. In 

8 1972 a letter from the BIA Deputy Commissioner, the Tribe was 

9 described as having organization status and was traditional 

10 in manners. In 1975, the Tribe adopted the constitution and 

11 was approved by the Secretary of the Interior under the 

12 authority of the IRA. 

13 In 1982 two small parcels of land totaling 23 acres were 

14 taken into trust for the Tribe and designated as 

15 reservations. That land was broken into two parcels miles 

16 apart. While we have built 20 houses on it, it is inadequate 

17 to meet our demands for tribal housing, our tribal government 

18 facilities and economic development. It is also threatened by 

19 the flooding of the Sauk River which is designated wild and 

20 scemc. 

21 In an effort to supplement our reservation land, we 

22 submitted a trust application for a 1.64 acre parcel that is 

23 adjacent to our reservation. We wanted to acquire this land 

24 to provide homes for our members and sites for our government 

25 facilities, economic development, and so tribal members and 
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1 their families can obtain employment and receive tribal 
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2 government services near their home. 

3 Our application should have been a simple on-reservation 

4 fee-to-trust acquisition the BIA region routinely handles. 

5 But as a result of the confusion generated by the Carcieri 

6 decision and the unwillingness of the Regional Solicitor to 

7 make a decision without written guidance from the Department 

8 of Interior, our application has been put on hold. 

9 So despite the treaties dating back to the 19th century 

10 and despite the 1913 Congressional appropriation for land 

11 purchases, despite the trust allotments dating from the early 

12 20th century and despite the April 6, 1935, vote to adopt the 

13 IRA, the Sauk Suiattle Tribe is being adversely affected by 

14 the Carcieri decision. More to the point, we have been 

15 adversely affected by the Department's delay in acquiring 

16 land into trust as a result of the Carcieri decision. 

17 The IRA was enacted as a tool to restore tribal 

18 communities to help promote economic growth and self 

19 determination. Weare concerned that this tool provided in 

20 the IRA has been weakened by the Carcieri decision and in a 

21 time when reservation Indians and the cities and the counties 

22 that surround them need economic aid most. 

23 The Carcieri decision has called the Secretary's 

24 authority under the IRA in question, but the Department has 

25 done nothing to remedy or even respond to the decision in over 
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1 a year. 

2 Weare also concerned that the tribes that were not 

3 fonnally recognized in 1934 typically do not have large 

4 reservations and, in fact, are the very tribes in need of 

5 having land taken into trust for housing, government 

6 facilities, and economic development. 

7 By treating tribes recognized after 1934 differently 

8 from those recognized earlier, the Supreme Court essentially 

9 is punishing those tribes who have already suffered the most 

10 and who face the greatest struggle to preserve a homeland, 

11 provide government services, and foster economic development. 

12 The Department is compounding this inequity by failing to 

13 articulate any guidance for trust acquisitions in response 

14 to the Carcieri decision instead of simply delaying action on 

15 those acquisitions. Every day that the Department delays in 

16 responding to the Carcieri decision in processing our tribe's 

17 fee-to-trust application means another day that our tribe can 

18 not provide adequate housing and government services to our 

19 people and cannot engage in meaningful economic development 

20 opportunities. 

21 Our tribe needs this land and the housing and the 

22 services and potential economic growth that it will provide. 

23 The Department's delay also is negatively impacting the 

24 surrounding community which would benefit from both the 

25 construction jobs and spending at local businesses that would 
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1 be created if we could build the housing and government 

2 facilities planned for our trust land. 

3 In a time when jobs are hard to come by and the economy 

4 is weak, the Department's continued delay is causing real 

5 harm to our Tribe and our neighbors. We hope that the 

6 Department, our federal trustees, will act to remedy these 

7 harms by implementing the IRA in a timely manner and in a 

8 manner consistent with its trust obligations so that the Sauk 

9 Suiattle Tribe and other tribes like us can use the tools 

10 provided to acquire additional land, engage in economic 

11 development and provide much needed services for our housing 

12 and our members. Thank you. 

13 CHAIRMAN RON ALLEN: Well, here's a couple of examples, a 

14 land based tribe and a small tribe that is trying to get their 

15 land base reestablished. You've got landless tribes like the 

16 Cowlitz Tribe just trying to get their land established. As 

17 a matter of fact, I even remember the Cowlitz Tribe, when they 

18 first put in their application they were deliberating on do they 

19 say they're going to do gaming or do they not say they're 

20 going to do gaming because they wanted their home base. And 

21 they were advised, 'Tell them right up front what you're going 

22 to do and that gaming will be part of that property.' And 

23 unfortunately, as Phil made the point, is that they lost the 

24 opportunity. They probably could have gotten that land into 

25 trust or portions of it for their tribal operations, but they 
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1 chose to do it the right way and they're paying the price for 

2 it. 

3 So each one of these examples are showing that it's high 

4 cost for each of the tribes. So we might have a little bit 

5 of time for a couple question. Bill? 

6 CHAIRMAN BILL IY ALL: I just wanted to comment on Chairman 

7 Norris. He mentioned the NCAI and Chairman Norris and myself 

8 worked with NCAI and President Jefferson Keel to pursue a 

9 resolution earlier this year in DC. And we were successful to 

lOa limited degree, and we're going to go back to South Dakota and 

11 do the same thing all over again. But there is a disincentive 

12 for some of the Tribes to really put their names in. Some of 

13 them think maybe we're spending our political capital to help 

14 out some of these other tribes. 

15 But there's also those who are just opposing it on a 

16 competitive basis because they feel that they're going to 

17 lose. Well, here I want to point out that the Warm Springs 

18 and the Cowlitz, we're ultimately 32 miles apart, and we have 

19 offered whole-hearted support to each other on our projects 

20 and continue to do that. 

21 I can't understand the competitive issue. Yes, it is 

22 going to affect the bottom line, but, I mean there is a 

23 competitive market everywhere you go, virtually. And it's 

24 just a matter of delivering the quality to make the project 
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25 pay. 
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1 But ultimately I think my voice to some of the other 

2 Tribes that might have been on the negative side of that is 

3 that we're all related. We're cousins. We know we've been 

4 cousins into time immemorial. Those of us who are dealing 

5 with family members, those relationships, those are scars 

6 that last many, many generations. So that's the voice that I 

7 wanted to echo to those that might step up against us. 

8 CHAIRMAN RON ALLEN: There's no question that the gaming 

9 industry has imposed a new kind of cultural value in the tribal 

10 leadership and the choices that they're making with regard to 

11 the gaming impact or the perceived impact. It's not a 

12 foregone conclusion that it will negatively impact another 

13 casino. And all you have to look at is the Foxwood and the 

14 Mohegan 15 miles apart. And the day that Mohegan opened up 

15 was the biggest day Foxwood ever had. It's a synergy. So it 

16 is not true that because a couple more casinos open up in a 

17 similar market or neighboring market that it would negatively 

18 impact them. 

19 So it's the assumption that we want to comer the 

20 market. So the question at the end of the day is are we 

21 really sister tribes? Do we really respect each other and 

22 there's room on the bench for everybody? I saw some hands 
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23 going up in the back. 

24 PROFESSOR WILLIAM RODGERS: I'd like to make the point 

25 that NEPA imposes obligations on the government agency. The 
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1 only party who decides here, in the language of the statute, 

2 is the responsible federal official. That's the party that's 

3 taking the action. All the tribes are coming in hoping for 

4 the government to take the action. 

5 So, to me, that raises serious questions about whether 

6 the Department of Interior in any shape or form can 

7 arbitrarily delegate or impose the study obligation on the 

8 applicant. Now, most cases where this happens, it's usually 

9 some giant industry and they want the authorities to rubber 

10 stamp what they're doing. And if they delegate it property 

11 to the consulting fIrms and properly to the adviser and then 

12 swear that this is what we think, then that delegation holds 

13 true. 

14 But I think as you look at these cases, remember that 

15 the duty here belongs to the Federal Government. It's 

16 imposed on the Federal Government. And that doesn't 

17 necessarily mean you are recruited into complying with the 

18 obligations. 

19 CHAIRMAN RON ALLEN: Good point. Part of the issue--

20 this panel is about the burdens that are imposed on the Tribes 

21 because of a delayed process. But part of the issue that we're 
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22 wrestling with is the camel nose in the tent or the elephant 

23 in the room. It's the politics. A senator calls up the 

24 secretary -- Senator Feinstein from California says, 

25 'Mr. Secretary, I got a problem. I do not want to see any 
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1 more gaming.' The Carcieri fix, quite frankly -- the problem 

2 is Reid in Nevada, Feinstein in California, Reed up in Rhode 

3 Island, they got issues. And the issues should not be there, 

4 but they don't totally understand the problems. 

5 So the politics is also imposing pressures on the 

6 Administration. So a lot of our staff want to process it, 

7 and they're ready to go, but they're being trumped by D.C. 

8 politics. Yes. 

9 MS. BOLAND: This is just a statement to follow up on 

10 leasing. My name is Little Fawn Boland and I work on behalf 

11 of the Guidiville Tribe. About three weeks ago we had 21 

12 meetings in four days in D.C. from the White House all the 

13 way down. And just to speak to your statement about working 

14 together, everybody said to us offline, you know, as soon as 

15 you get out of the meeting they comer you in the hall or get 

16 in the elevator with you or even some called after the fact 

17 and said, 'We need you to empower us. We need you to call us 

18 on the mat so that we're forced to act.' Because, 

19 realistically, the timelines we were hearing regarding the 
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20 gaming policy being issued is now spring 2011. That's what 

21 we were being told in numerous meetings and they're not going 

22 to release anything until that comes out. So now we're 

23 looking at spring 2011. 

24 And we were told by numerous people if you want any 

25 action before spring 2011 you need to have Indians banging 
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1 drums in front of Interior. It needs to be a protest. 

2 You're just perceived right now as a handful of angry tribes. 

3 They'd rather not have an angry Senator calling them and 

4 have a few angry tribes and they perceive it as just a few 

5 tribes. 

6 They don't see us as a big block and they don't see the 

7 political down side right now of not moving forward. The 

8 down side for them right now is having to deal with Feinstein 

9 and every single one will invariably bring that up in the 

10 meeting, how can you help us deal with her? And we don't 

11 have that answer. So I think what you're saying about 

12 working together, but having a perceived coalition to empower 

13 them to say it's not just a handful is the only way it's 

14 going to work. 

15 UNIDENTIFIED SPEAKER: Just to add to that, we had also 

16 heard that there might be even then a positive decision ready 

17 to go and the senator called and said I don't want this to 

18 happen. And we had heard those rumors too and I wouldn't doubt 
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19 it. She's the head of appropriations committee for Interior 

20 that's basically intimidating them. 

21 CHAIRMAN RON ALLEN: It could be a senator within the state; 

22 it could be a senator from outside of the state. There's a lot 

23 of forces out there. And we know that. We're tracking it. 

24 But Ned's right. At NCAI we try to unify our effort, protect 

25 our sovereignty, protect each other's right to pursue our 
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1 goal. 

2 CHAIRMAN NED NORRIS: I think real quickly, too, that 

3 there's another national organization that we need to look 

4 towards for some assistance here, and I'm talking about the 

5 National Indian Gaming Association. I mean, when was the 

6 last time we heard the National Indian Gaming Association 

7 arguing on behalf of those tribes that have pending fee to 

8 trust applications. I find it rare if any time we've done 

9 that, which brings the question in my mind, why? Why isn't 

10 the National Indian Gaming Association -- because arguing or 

11 supporting this issue for these fee to trust applications, 

12 when that in essence is really why they exist to begin with. 

13 So I think that we need to begin to ask our own National 

14 Indian Gaming Association where are you at on this, or who is 

15 paying you to not act on this? 

16 
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17 

18 

19 

20 

21 

22 

23 

24 

25 

[End of fourth session, 3:47 p.m.] 
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1 ROUND TABLE OPENING ADDRESS 

2 COMMENTS BY ERIC EBERHARD: 

3 MR. EBERHARD: This is our fmal panel of the day, and 

4 Steve Light is the moderator. And we are going to try to 

5 fmish just a few minutes before five. 

6 Vice Chairman Suppah has stayed here to assist us with 

7 the closing prayer, and we genuinely appreciate that. He 

8 had a family issue come up today and he does need to get 

9 home tonight and he has a seven 0' clock flight. 

10 So we want to try to wrap up a little bit before five 

11 so that he's sure to get to the airport on time. That 

12 doesn't mean that the discussion can't continue while you 

13 have refreshments or we could even continue in here if you 

14 want to. But we do want to make sure that we are 
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15 respectful of the time requirements for the vice chairman. 

16 So with that, I'm going to tum it over to Steve and 

17 the panel, thank you. 

18 

19 ROUND TABLE OPENING STATEMENT 

20 ASSOCIATE PROFESSOR STEVEN LIGHT: Again, thank you so 

21 much for this opportunity to Seattle University School of Law. 

22 What a terrific event this has been today. And I think we 

23 should probably acknowledge right now, should we not, the 

24 hard work and efforts of all those at the Seattle University 

25 School of Law especially Eric Eberhard and, of course, 

Van Pelt Corbett Bellows, (206) 682-9339 

PERSPECTIVES ON TRIBAL LAND ACQUISITION, 6/3/10 232 

1 Dean Clark as well. 

2 We have had a long day, a wonderful day, a very 

3 productive day, I certainly hope; and I'm sure we all 

4 agree. 

5 We have a panel that falls in the category of last but 

6 not least. And so we're going to be hearing from three 

7 distinguished panelists today. And it's going to be my job 

8 to pretty much stay out of the way but also hopefully 

9 assist you in generating some questions and some 

10 discussion. 

11 The main idea here is synthesis, so Looking Forward is 

12 the title of the panel. 
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13 So we've heard from a lot of voices today. What can 

14 we take from this that actually is productive? 

15 We've heard about the importance of history. We've 

16 heard about the importance of the legal and political sense 

17 of tribal sovereignty. We've heard about the compromise of 

18 that tribal sovereignty at certain times, including through 

19 the Carcieri decision. 

20 We've heard about the federal trust obligation, and we 

21 certainly want to keep that in mind as manifested in the 

22 IRA, as manifested in IGRA. 

23 We have heard also or should be thinking about 

24 strategically where we go. Whom do you approach, what 

25 entities: federal, agencies, state level, local, 
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1 intertribal? Where do you fmd those partnerships to move 

2 forward on land into trust issues? 

3 We've heard about the politics and have been thinking 

4 about the politics of dollars and cents, but mostly 

5 dollars; and so it's important to keep that in mind. 

6 And I would also emphasize thinking about the 

7 disaggregation of land into trust from gaming. 

8 So in the last panel, we sort of were seeing that 

9 really come together again. But maybe -- even though I 

10 think about and study gaming -- maybe this a time for us to 
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11 be thinking strategically about ways to disaggregate gaming 

12 from the real heart of the issue, which is land into trust. 

13 Now that's my introduction for us. None of those 

14 issues may come up from our panelists or all of them may. 

15 And at this point, I'm privileged to introduce our 

16 first panelist who is Mary Anne Kenworthy; who has stepped 

17 in for us today very graciously and will be speaking to us 

18 to kick off our discussion today from the Office of the 

19 Solicitor, correct? 

20 MARY ANNE KENWORTHY: Yes. 

21 STEVEN LIGHT: Okay. Thank you, Mary Anne. 

22 

23 

24 

25 

1 

2 
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PANALISTS' PRESENTATIONS 

3 MARY ANNE KENWORTHY 

4 MARY ANNE KENWORTHY: Good afternoon everyone okay. So 

5 I'm going to start off my comments with an apology. I 

6 realize that nobody was expecting me, and they were much 

7 more looking forward to hearing from the Deputy Solicitor 

8 for Indian Affairs. And so I do apologize for that. 
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9 And I would hope since it was about this time 

10 yesterday when I was notified that I would be speaking on this 

11 panel that you all will be kind to me. Okay? So that 

12 would be -- that's what I ask. Okay? I'll do my best. 

13 So I -- I've caught most of the -- many of the 

14 presentations today, not every single one. And I want to 

15 clarify at least where the Solicitor's Office is right now. 

16 I can, you know, talk to so many things. Obviously I'm not 

17 a policy person, I'm a staff attorney in the regional 

18 office in Portland; I have, however, been intimately 

19 involved with the Carcieri issue since the first litigation 

20 was filed in federal court in '97. So I am familiar with 

21 all of these issues. 

22 So at this point, I want to make clear -- and I'm not 

23 so sure because if this has come through -- I mean the 

24 Department firmly believes that there are only a small 

25 number of tribes that are affected by this decision. 
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1 I mean I think that's true of everyone. Now I understand if 

2 you believe or think that you are a tribe that is affected 

3 or believe your application to have land taken into trust 

4 is being delayed because there may be a Carcieri issue, 

5 that's really no consolation. But I do want to get that 

6 out there that we're -- there are not -- the Department 
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7 doesn't believe that there are a lot of tribes that are 

8 affected. 

9 Okay, and mainly before anybody asks; No, there is no 

10 list of the tribes that are affected, too. Okay? Because 

11 that's the other question that comes up, it doesn't exist. 

12 There isn't a list. Okay? So I'll get that out of the 

13 way. 

14 And earlier this morning, Professor Anderson was 

15 speaking about what he thought the Department should do, 

16 and I think he'll be happy that we are proceeding on a 

17 case-by-case basis now. I mean there's not -- we are going 

18 to review applications that have potential Carcieri 

19 problems. 

20 I will admit that there has been a delay where in D.C. 

21 everyone struggled with how are we going to address this? 

22 Is there going to be an "M" opinion? Are there going to be 

23 regulations? Are we going to do a case -- you know -- for 

24 example. What are we going to do? And during that time 

25 period, there wasn't any action taken on applications that 
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1 may have a Carcieri problem. I admit that. 

2 Now, I'd -- so I'd like to -- I'm hoping this is a 

3 little bit of good news: that's no longer there. We're 

4 going to move forward on these cases as they come into the 
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5 region to be reviewed. The last memo from the Director --

6 from George Skibine -- back in March directed that if the 

7 BIA thought there was any kind of a potential problem if it 

8 wasn't really clear that there was absolutely no Carcieri 

9 issue that those applications needed to be sent over to the 

10 Solicitor's office for review. 

11 That happened and then, you know, we were -- it was 

12 put on hold while we kind of -- while everyone figured out 

13 what would happen. Okay. 

14 So we are moving forward with those which brings up 

15 the question which what I think I'd like to do -- I don't 

16 know -- so then the question is the review would be, you 

17 know, was this tribe that has an application pending for 

18 land into trust ''under federal jurisdiction in 1934," so 

19 how do we determine that? And we can talk about that. I 

20 think John -- I would -- that was my understanding of what 

21 this panel was to discuss. So I would like to talk about 

22 that, but I think John wants to go first and -- no? 

23 JOHN DOSSETT: No. Why don't you go ahead. 

24 MARY ANNE KENWORTHY: Okay. 

25 JOHN DOSSETT: And I'll follow up. 
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1 MARY ANNE KENWORTHY: All right. So -- okay -- so 

2 what does "under federal jurisdiction in 1934" mean? Okay? 
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3 I think there's a very easy answer for some tribes. And I 

4 think we've -- and we've been operating that way. There 

5 was what's been referred to as the Haas List published in 

6 1947 of all of the tribes who were -- who had an election 

7 to vote on the IRA, to organize under the IRA or voted to 

8 reject organizing under the IRA. That list is out there. 

9 It was published in '47. There are 258 tribes on there. 

10 If your tribe's on that list, that's the end of the 

11 discussion; I mean the end of the inquiry as far as we're 

12 concerned. Okay? There's -- you know -- there are 

13 other -- if -- you know -- if there -- if you have a treaty 

14 and there are lands set aside and you have treaty lands and 

15 then -- or there are other lands set aside by the 

16 Department in the -- you know -- before 1934, around the 

17 '30s, somewhere in that time that were set aside under --

18 or that clearly the Department was taking action on 

19 there -- that's -- that shows that that's pretty much done. 

20 I think that those are -- those are easy. 

21 There are a lot of reports that were required. There 

22 was a 1934 annual report on Indian populations that was 

23 required. There was an 1884 appropriations act that 

24 required that the Indian superintendants, the 

25 superintendants of Indians to do a census every year and 
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1 submit that. 

2 I mean there is -- there are -- historical records are 

3 out there like that. One of those things like -- you look 

4 to one of those type of things, that's done I think. 

5 And so there was a question earlier from someone -- I 

6 forget who it was -- who said are we -- you know -- on our 

7 applications do we need to address this and my answer is 

8 affirmatively "Yes." 

9 And most -- if you're in this category, it's two 

10 sentences. And that's the end of it. And you go on with 

11 your application and your request and the rest of the 151 

12 requirements and we're done. So -- and then you do that 

13 once and we're done as far as Carcieri is concerned. 

14 So that's -- okay -- so that's the easy -- I think --

IS Rancheria is in California. California is, you know, a 

16 tricky place, because there's all kinds of different 

17 history. I mean every state can say it's different here 

18 but California -- but Rancheria is in 1934 that exists 

19 whether or not -- you know because of the specific history 

20 there of no treaties and all that -- that's a sign that --

21 okay -- good to go, I think. So that's kind of the big 

22 overall kind of easy -- and you're done. 

23 Next -- Bob talked about this earlier today, too --

24 Justice Breyer's concurrence indicated other factors that 

25 may show that a tribe was under federal jurisdiction even 
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1 if they were not on the Haas List, even if they -- for 

2 whatever reason -- we would look to those indicia for that. 

3 Okay, so he cites the tribes that were erroneously 

4 left off, you know, and then administratively, you know, 

5 recognized or restored or something at some point in the 

6 history. And if you can show -- I mean he seemed to think 

7 that that was fine so that would be -- and he gave several 

8 specific examples of tribes that would meet that criteria. 

9 He also had three specific examples of what would show 

10 that you were administratively -- that you were under 

11 federal jurisdiction in 1934 but no, you know, you're not 

12 on that -- the Haas List or there's -- you know -- nothing 

13 else. And that -- or there's something else to go to, and 

14 so he said that treaty -- you know -- a treaty in effect 

15 with the United States in 1934, hunting and fishing rights, 

16 a treaty right, a treaty that would require payments -- you 

17 know -- some type of appropriation that was in effect in 

18 '34, that would be an -- you know -- an indication, a very 

19 strong -- strong one; enrollment with the Indian Office, 

20 which kinds of goes to the whole census and those 

21 requirements that were done there. Those -- look to those 

22 lists, look to that. And then there were -- okay -- any 

23 kind of appropriation, you know, pre-1934 we're talking 

24 about; you know, an appropriation by Congress for whatever 

25 kind of a purpose, any kind of a purpose, would show that 
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1 there's a relationship there, a federal, you know, 

2 relationship there and we would do that. So those are the 

3 kind of indicia that come under -- that would fall under 

4 the Breyer concurrence. 

5 After -- after that if there's still not -- or you 

6 know -- you're sti11looking for more evidence; I mean 

7 there are other things to tum to. And I believe that the 

8 Department is -- in these cases where we have to look at 

9 these facts, you know we're going to consider everything 

10 that you can tum to in order to show a relationship in the 

11 '30s -- you know not June 18th, 1934. I don't think it has 

12 to be on that date you know -- in that time period to show 

13 how the Federal Government was interacting with a tribe. 

14 I believe that restoration acts -- I mean in Oregon we 

15 have three tribes that are -- three termination acts. I 

16 mean by the very act of terminating a tribe you're, of 

17 course, implying that there is this relationship that now 

18 we're ending. And then later when they restored them, most 

19 of those acts have some sort of reference to the IRA of 

20 "all of the privileges that you had before termination are 

21 hereby restored" -- okay -- they're done. That's -- you 

22 know -- that's the end of that. And, actually, they can go 

23 back to the easy ones far as I'm concerned. I'm just -- I 
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24 did my list a little over an hour ago, okay? Okay. 

25 And the other thing to do, we then start to look to 
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1 any services provided to the tribes, any kind of record of 

2 the -- you know -- the agent, the superintendent, the --

3 the -- you know -- any sort of enforcement action, anything 

4 under the trade and intercourse acts -- all those things --

5 the Snyder Act, monies appropriated for all kinds of 

6 things, and that. 

7 And we would have to look to all of the evidence, 

8 which would mean if there's evidence that's damning in some 

9 way, you know, we also have to look to that. 

10 There's been a lot of discussion about a Collier 

11 letter saying you're not under jurisdiction -- you know, 

12 you weren't under federal jurisdiction in, you know, 1934 

13 so therefore that's the end. I mean, I don't believe that 

14 that's the end of the story. I mean you have to like --

15 there has to be some sort of evidence to refute that. 

16 I mean I was thinking about this and this would just 

17 be based on my experience as being in D.C. for seven years 

18 and now being out here for almost that same time. 

19 There are a lot of letters that go out in D.C. that 

20 never really trickle down to what's going on in the field. 

21 So you could kind of like go back to 1934. So that's what 
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22 I think. But if those letters exist we have to address 

23 them. I mean we can't you know -- so that's the thing. 

24 And then at the end at this point it's just going to 

25 come down to weight, you know, of how much evidence do we 
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1 have to show this or not, and I don't think it's a -- it's 

2 a -- you know -- I mean we haven't discussed about this, 

3 you know, what's the standard and all that stuff; but, you 

4 know, I think the burden should be pretty -- the 

5 preponderance, that it works for me -- I'm not -- okay --

6 this is just me talking not the Department because we don't 

7 have a policy on this yet, you know, okay so this is -- so 

8 we're going to have to weigh it when we don't get it 

9 through one of those easy things. So I'll stop now. 

10 

11 JOHN DOSSETT 

12 JOHN DOSSETT: All right. Thank you. John Dossett 

13 with the National Congress of American Indians. First 

14 thanks very much to the sponsors of the conference. It's 

15 really great to be here. 

16 I guess I'll talk a little bit about the Carcieri 

17 issues first and then tum more to land to trust generally. 

18 It's really helpful to hear you talk about the factors 

19 that will be considered. You know we've been -- since the 
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20 decision came down, we've been talking to the Department of 

21 Interior about various ways to interpret this. And I think 

22 it's good to hear that for probably most tribes that there 

23 are relatively simple things that they can demonstrate 

24 factually that they were under federal jurisdiction in 

25 1934. That will make things go faster. 
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1 And I think that's the way most tribes are viewing 

2 this issue: They're looking at their tribal history. What 

3 was going on in 1934? And they can show -- they can show 

4 trust allotments or treaty fishing rights or something that 

5 was going on at the time. And I know the majority of 

6 tribes fall into that boat. 

7 There are some tribes, particularly on the east coast, 

8 where they did not have this relationship with the Bureau 

9 of Indian Affairs in the 1930s. And they're going to be 

10 relying on a different set of arguments that -- what I 

11 wanted to talk about was those arguments and why I think 

12 they are of concern to every tribe. 

13 One of the problems we've had with Carcieri both in 

14 the legislative solution and in getting the Department 

15 motivated to address this issue is that there's a 

16 perception that only a relatively small number of tribes 

17 are going to be affected by Carcieri. 
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18 And I have a concern that this may be broader concerns 

19 for all tribes because the issues that are coming up 

20 particularly for the east coast tribes are the 

21 constitutional nature of Congress's authority in Indian 

22 affairs. 

23 And it's -- the litigation is reviving very old, 

24 common law legal doctrines that the Supreme Court hasn't 

25 visited in a hundred years or more. 
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1 Some of these legal doctrines are, you know, from 

2 Sandoval, a distinct Indian community. Well, what's a 

3 "distinct Indian community"? And do we really want the 

4 federal courts now revisiting that question under a 

5 constitutional mandate where the Court is going to say, 

6 'Well, this is a constitutional question.' 

7 You know, the way the Supreme Court looks at it these 

8 days, they'll be saying 'Well, we get to decide whether or 

9 not -- it's sort of like, Well, is this a navigable 

10 waterway? We're going to decide whether this is an Indian 

11 tribe that the Federal Government has jurisdiction over.' 

12 Another question that was very common in the old cases 

13 that are now being revived is, Is this a tribe that has 

14 maintained tribal relations? 

15 Well, a hundred years ago, it was probably pretty easy 
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16 to detennine whether or not a tribe has maintained tribal 

17 relations, but today that's much more difficult. 

18 I brought along a -- I thought it was relevant to 

19 Seattle -- I brought along an article from the Seattle 

20 Post-Intelligencer: "Tribes Fear Agency's New Policy." 

21 This was in 1992 the Department of Interior under the first 

22 Bush administration issued a decision denying recognition 

23 to the Miami Tribe of Ohio. And in that decision, hidden 

24 in the decision, was -- getting into this question of 

25 whether or not tribes have maintained tribal relations --
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1 the Department of Interior asserted the right not only to 

2 detennine that for the purposes of the F AP process; but in 

3 the future to decide that tribes had not maintained their 

4 tribal relations so that they could tenninate tribes that 

5 may exist right now but would no longer exist let's say --

6 let's say a hundred years from now. 

7 Questions arise about a tribe: 'Have you maintained 

8 relations; has the tribe become too assimilated, too 

9 intennarried with the surrounding population, particularly 

10 for a small tribe.' 

11 And then is the Department of the Interior or the 

12 federal courts going to have authority to start 

13 detennining, 'Well, are you really an Indian tribe or are 
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14 you something else entirely?' 

15 At least, you know, my concern, you know, being an 

16 attorney for NCAI and supposed to have this big picture of 

17 federal Indian law and what it's all about; I guess one of 

18 the things I'm really concerned about is that this Carcieri 

19 litigation could revive these questions of -- and give 

20 authority to the courts somehow that the courts are going 

21 to be able to decide who's an Indian tribe and who's a 

22 tribal member. 

23 I guess a related question to this is we know the 

24 Court wants to get back to Morton v. Mancari and the 

25 Indian Preference Question. 
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1 The Indian Preference Question is -- you know, you 

2 look back at these old decisions about who an Indian is, 

3 and right now there's a lot of litigation on the Major 

4 Crimes Act, very similar concerns in the Department of 

5 Justice about this where -- you know this question of who 

6 is an Indian; well, one of the factors is whether or not 

7 you've maintained relationships with the tribe. And so --

8 'Oh, an Indian person living in Washington, D.C., let's have 

9 a factual determination about whether or not they've 

10 maintained relationships with their tribe.' 

11 They go back and visit their tribe. They vote in 
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12 tribal elections or maybe they don't. I mean what kind of 

13 factors are the courts -- I mean these are decisions the 

14 tribes need to have control of themselves, and we don't 

15 really want the federal courts getting into them at all. 

16 I guess that's why I believe that fixing the Carcieri 

17 issue is important to every tribe in the country so that we 

18 take this decision away from the courts. 

19 And if we can't get Congress to fix it -- and by the 

20 way I don't think the Carcieri fix is dead -- we're hoping 

21 to have a Carcieri summit on July 13th where we get tribes 

22 together in Washington D.C. working with Senator Dorgan--

23 that's a good date for Senator Dorgan -- and really try to 

24 push this issue once more to get a fix done this year. 

25 But even if we can't get it done legislatively, I 
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1 believe it's really important that the Department of 

2 Interior takes a firm legal stance on these questions 

3 because -- I mean right now this is -- you know one of the 

4 fundamental authorities of the Secretary of Interior is to 

5 determine who's an Indian and who's an Indian tribe. 

6 And the litigation that's -- right now, there's about 

7 nine different cases pending around the country where 

8 tribes are being challenged -- the Secretary is being 

9 challenged on his authority to take land into trust for 
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10 tribes because of Carcieri. 

11 So the litigation is coming. I mean whether the 

12 Interior does anything or not and whether -- you know 

13 whether congress does anything or 

14 not--

15 MARY ANNE KENWORTHY: In all of those cases the 

16 decisions to take the land into trust were issued before 

17 Carcieri case. So these are all being brought after -- you 

18 know -- after the fact. So there's no Carcieri records at 

19 all in any those. 

20 JOHN DOSSETT: Right, right. 

21 MARY ANNE KENWORTHY: So that's another problem. I 

22 mean we haven't -- yeah. 

23 JOHN DOSSETT: Anyway, I wanted to bring some of those 

24 things out. But I am really glad to hear that you guys are 

25 working on some of these criteria, and I think it's really 
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1 good. 

2 I guess the other thing I wanted to mention was I 

3 thought it was really great to hear Darryl LaCounte talk 

4 about the program you guys are developing to get to work on 

5 land to trust generally. 

6 You know the remarks I had prepared were -- I was 

7 basically going to recommend almost everything that Darryl 
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8 suggested. So it was really great to hear that. I hope 

9 that -- and I believe that some of that -- you know, there 

10 was a resolution that came to the NCAI Executive Committee 

11 at the executive council winter session. And the 

12 resolution was encouraging and calling the Department of 

13 Interior to task for failing to move forward on land into 

14 trust: land into trust for general purposes, for gaming 

15 purposes, for all purposes. Tribes across the board are 

16 frustrated with the long delays on land into trust. 

17 Unfortunately, there was some disagreement about the 

18 resolution at NCAI, but what the board did agree on 

19 everybody agreed that plain old land to trust every tribe 

20 in the country wants it and want that to move forward. 

21 The question about gaming issues is going to be taken 

22 up in a couple of weeks in Rapid City. 

23 But the board instructed us to follow-up with a letter 

24 to the Secretary of Interior and really urging the 

25 Secretary to move on land into trust. And I'm really glad 
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1 that the Secretary did that and that you guys are taking 

2 action on this. 

3 I think it's -- I guess the example I wanted to use is 

4 that, you know, in about 2000 the Department of Interior --

5 I had to bring up probate because we're here with 
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6 Doug Nash -- but the -- you know -- the Department of 

7 Interior had a backlog of 20,000 probate cases, and the 

8 Cobelllitigation was really bringing that to light. They 

9 had a lot of litigation pressure on them to do something 

10 about it. 

11 And probate cases in a way are kind of like land-to-

12 trust decisions. I mean you've got to develop a record. 

13 You've got -- there's a lot of work for the probate clerks 

14 to develop a record on those things. You've got to have a 

15 hearing before an administrative law judge to get them 

16 done. And they had to conduct 20,000 of these cases, and 

17 they didn't have enough resources. 

18 So they hired Booze Allen -- I believe it was 

19 Booze Allen -- came in and put together a management plan 

20 and a tracking system and a set of benchmarks and standards 

21 and goals and created some urgency and some oversight. And 

22 it really was a management problem within the Department of 

23 Interior. 

24 And today, I mean at least what the Department of 

25 Interior says is that they've caught up with the backlog. 
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1 I mean it took them some time to do it, but they resolved --

2 I mean you'd think the Department ofInterior -- we all get 

3 sort of frustrated or we think nothing can ever change --
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4 but the Department of Interior can get stuff done when it 

5 decides to do it. 

6 And so I wanted to just make a few comments on what 

7 Darryl had suggested or maybe some suggestions because I 

8 thought everything was really good. 

9 First is I fully agree that the last thing we need is 

10 new regulations. That would just delay the process and 

11 they would sit on the shelf forever. NCAI has been through 

12 this. This is how I got to know Heather Sibbison in the 

13 first place. It took years and then -- and we wound up 

14 with no regs and that process created so many enemies. It 

15 wound up in the White House. It wound up in the halls of 

16 Congress. It was really a terrible process, and it would 

17 not be helpful today. 

18 But having some sort of a management plan. In 

19 particular tribal leaders have been asked over and over 

20 again for some sort of time frames even if they're 

21 voluntary time frames so that there's some sort of 

22 measurement stick by which a decision could be made. And 

23 yet there's currently nothing in place like that; some sort 

24 of prioritization. You've already mentioned that. I think 

25 that's really good. 
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1 Tribes have asked for -- if there's going to be a 
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2 tracking system -- and I believe there is a tracking 

3 system -- the tribes would have some sort of access to that 

4 so that they could know where they stand in the system. 

5 The hiring and training of staff is obviously really 

6 very important. I know that President Allen mentioned it. 

7 You know NCAl wants to support a budget for 2011 that's 

8 going to include more realty staff. They really have a 

9 problem with having enough realty staff. We can all 

10 complain, but we have to help them get the appropriations 

11 to get the job done. So that's part of NCAl's job. 

12 And that means, you know, more realty clerks, more 

13 environmental staff, and all that goes with that. 

14 I did have some questions -- you know, one of the 

15 things they did when they took up the probate backlog is 

16 that they distinguished between different types of cases. 

17 They didn't lump them all together. I mean that's one of 

18 the things that creates a backlog is that you get these 

19 bottlenecks. 

20 They distinguished between the easy cases that they 

21 could resolve and then the more complicated cases that took 

22 more development. 

23 And I think the same thing is true with land to trust: 

24 you could distinguish between easy on-reservation 

25 acquisitions that can be done relatively quickly without 
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1 much controversy, get those done. And then put your 

2 resources more onto the more difficult cases that might 

3 require more environmental work or something like that. 

4 In addition, they also distinguished between the long 

5 pending backlog cases, you know ones that had been sitting 

6 around for 20 years and really prioritized those. 

7 I think you could make more friends among the tribes 

8 right now if you picked up some of those 20-year old, on-

9 reservation land-to-trust acquisitions and just put them 

10 into trust. 

11 It would be great for tribes' budgets. These tribes 

12 are still paying taxes on all of these properties. And it 

13 would really go a long way. 

14 One question I did have about that is some of these 

15 acquisitions are pre-1995, so they pre-date the existing 

16 regulations. At least my understanding of the law is that 

17 the tribe would have a right to have its application 

18 considered under the regulations that existed at the time 

19 that they made the application. There's a lot of case law 

20 on that. But I think that you guys may have to look at 

21 that whether -- you know -- if you have really, really old 

22 applications, do they have to comply with the standards 

23 that were created by the Department of Interior much later? 

24 And I think the answer to that is "No." 

25 Two more things I'll mention. One is that I think 
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1 recently all of us have been astonished to fmd that that 

2 BP deep water oilrig was approved under a categorical 

3 exclusion. And that basically every offshore oilrig in the 

4 entire United States has been approved under a categorical 

5 exclusion; and meanwhile, if you want to build a bam in 

6 Indian country, you've got to do it at least an EA if not 

7 something else. 

8 And, you know, Dean Suagee, who's a real NEP A expert, 

9 has long advocated that the BIA should perhaps revisit its 

10 categorical exclusions and try to -- particularly for 

11 acquisitions where there's no change in use -- to have a 

12 categorical exclusion so that you could speed up the 

13 process for certain types of transactions and that way 

14 maybe save your resources for other transactions that will 

15 take more. 

16 And then fmally, you know, one thing about the 

17 probate backlog is the reason it happened is because of the 

18 Cobelliitigation. It probably never would have happened 

19 if it weren't for the Cobelliitigation. 

20 And I think -- you know -- tribes may need to think 

21 about some of this litigation under the Administrative 

22 Procedures Act. If these delays continue and the 

23 Department doesn't pick it up to start forcing the 

24 Department's hands by doing AP A litigation. 
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25 I thought it was -- talking to the Shinnicock 
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1 Nation -- now this is on an unrelated issue -- but, you 

2 know, Shinnicock used the unreasonable delay of agency 

3 action under the Administrative Procedures Act to force a 

4 decision on their recognition process. And they got a 

5 district court decision that laid out some timelines and 

6 said, 'Hey, you know, you can't just not make a decision for 

7 27 years. That's unreasonable.' 

8 And there are plenty of tribes -- I mean we sat down 

9 with the NCAI executive committee and starting talking to 

10 Assistant Secretary Echo Hawk, and among the 12 tribal 

11 leaders on the executive committee, three or four tribes 

12 had pending applications of over 20 years. So it's really 

13 common out there to have very, very old applications, maybe 

14 they're stale. I think -- we're going to need to talk 

15 about, I think, what to do with the old applications and 

16 the best way to handle them. But it may be that more 

17 pressure needs to be put on the Department because they 

18 have a lot of competing priorities and maybe the only way 

19 to get them to pay attention to -- is friendly -- we'll 

20 think of it as friendly litigation; but anyway, litigation 

21 or something to force the action. 

22 Anyway, I'll leave my remarks there. 
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23 ASSOCIATE PROFESSOR STEVEN LIGHT: Thanks very much. 

24 I'm going to take my prerogative here as the moderator to 

25 clear my name for just a second, because I'm fascinated 
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1 that more than one person has come up to me and the one 

2 sound bite they remember from my talk was "Carcieri is dead" 

3 the Carcieri fix. 

4 But that's not actually what I would argue. I 

5 actually am taking a position of optimism and thinking 

6 about politically what are the strategies that can be 

7 employed at what points. 

8 So one possible leverage point would be now, say, 

9 before Senator Dorgan -- from my home state -- actually 

10 steps down; perhaps this is a time for him to leave a legacy? 

11 Another option would be to be considering and ramping 

12 up for the time after the midterm elections and -- and as 

13 Little Fawn was mentioning -- you know, the process towards 

14 spring 2011. 

15 So I just want to say for the record that I gave a 

16 flipside to that, which is that there are ways to deal with 

17 the Carcieri fix, and I actually think that that is 

18 probably one of the more productive things that could be 

19 done. 

20 With that though, perhaps Professor Anderson would 
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21 have some things to say since he has addressed that issue 

22 this morning. And I think it's great we can bring it back 

23 around to you. So--

24 PROFESSOR ROBERT ANDERSON: Okay. Thanks. 

25 ASSOCIATE PROFESSOR STEVEN LIGHT: -- you're on. 
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1 ROBERT ANDERSON 

2 PROFESSOR ROBERT ANDERSON: Well, I had a lot of time 

3 this morning, so thank you. And I'll just have a few points. 

4 I mean I agree with I think everybody who's made the 

5 point that having congress do a Carcieri fix would be the 

6 best thing of all possible worlds. 

7 I liked Alex's suggestion if it's not in the 

8 legislation now -- and I doubt that it could be added --

9 would be to force a time line, like on the constitutional 

10 revision, in order to force action within the Department. 

11 But that's unlikely to happen. 

12 Even if congress acts, it's not going to preclude some 

13 state that is aggrieved from making a constitutional 

14 challenge to congress's power to identify a group as 

15 eligible under the IRA. 

16 It's also not going to end the potential challenges in 

17 these criminal cases where individuals who are represented 

18 by federal public defenders or other private counsel are 
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19 going to raise these defenses when they're prosecuted under 

20 the Major Crimes Act that they're not really an Indian and 

21 that, you know, Sandoval and so on should be revisited. 

22 But in any event, it would be better for congress to 

23 act rather than having the Department's action challenged 

24 administratively. 

25 Now, I would hope that congress would act; but ifnot, 
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I I'm glad to hear the list of things that Mary Anne provides 

2 us, you know, from the decision and from commonsense that 

3 could support these individual decisions out of the Agency 

4 to take land into trust for tribes that might be within the 

5 class affected by Carcieri. 

6 And, you know, that will allow the Department to make 

7 these decisions. You don't have to take the broad 

8 jurisdictional position that I assert is correct legally if 

9 you've got facts that show that you need it; you know 

10 that's what you need. And if you can fit within that as I 

11 think that any tribe that's recognized under the F AP 

12 process could do, aside from the unfortunate concession in 

13 the Narragansett case then, you know, go forward. 

14 Litigation as a forcing mechanism, you know that might 

15 be necessary and there are cases pending that I've heard 

16 about today. You know, but we know that in the short run 
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17 that buys us a disclaimer from the Department that they 

18 can't talk: to you because it's in the hands of the Justice 

19 Department. But, you know, that's not necessarily true. 

20 It can serve as a vehicle for settlement of cases and, you 

21 know, if need be, you know, you got to have all these 

22 things going on at once. 

23 I mean the ideas that have come out of this meeting, 

24 especially the last panel, I thought about, you know, 

25 making this compelling case for movement on the part of the 
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1 Department is -- you know -- is extremely persuasive and 

2 fmding out how to crack the political nut of -- you know, 

3 it was interesting because when Secretary Babbitt was, you 

4 know, in office, he had -- Slade Gorton was the chairman of 

5 the Appropriations Committee and he had to deal with him on 

6 a regular basis and the Republicans controlled the Senate. 

7 And in some ways that was almost better than what we have 

8 now, because now you've got this deference game going on 

9 with the senators of the same party chairing these 

10 committees. 

11 I'm not advocating for a change in the political 

12 makeup; but I'm saying, you know if it takes a little extra 

13 push to get the politicals to pay attention and move 

14 forward and to do the right thing. 
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15 Finally, I think Steve mentioned the notion of 

16 disaggregating the, you know, trust land decisions from 

17 gaming; and, you know, it's like trying to unscramble an 

18 egg. 

19 I mean they never were, you know, linked at the hip 

20 except in very narrow circumstances in the restored lands 

21 decisions and the initial reservation exception to Section 

22 20. 

23 I mean Section 20 leaves to the governors as to 

24 whether or not land that is already taken in trust off 

25 reservation is eligible for gaming. But that fact is lost 
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1 on most rational people. And most of the people that are 

2 involved on the state and county side are not rational on 

3 these issues. 

4 So I don't know how you address that; but, you know, 

5 maybe that's something for the academics to -- and 

6 political scientists -- to help figure out. 

7 So that's basically all I have. I think it would be 

8 better to hear from people or better yet to even end early. 

9 ASSOCIATE PROFESSOR STEVEN LIGHT: Well, that's a lot 

10 of pressure on me right there. 

11 I appreciate very much the comments from the panelists 

12 here. And we did hear some specifics, particularly in 
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13 relation to opportunities in relation to the Carcieri 

14 decision. 

15 Perhaps I would actually take any questions at this 

16 point as we're coming close to the end. And then I can --

17 sir, chainnan? 

18 

19 ATTENDEES'CO~ENTS 

20 CHAIRMAN NED NORRIS: I just want to clarify that the 

21 resolution that Mr. Dossett was referring to that NCAI took 

22 into consideration at the executive board meeting was 

23 sponsored by the Tohono O'odham Nation. And it's kind of 

24 interesting that there was some disagreement as Mr. Dossett 

25 had explained. 
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1 But that disagreement didn't occur until after the 

2 executive board unanimously approved that resolution and 

3 had the president's signature on that resolution as well as 

4 the secretary of the NCAI attesting to that resolution. 

5 And for me, in my opinion, that was another example of 

6 how the wealthiest of wealthy tribes are able to mobilize 

7 their lawyers and lobbyists to convince the NCAI board to 

8 table a resolution that they had already approved a day 

9 before they decided to table it. 

10 So I want to make sure we understand what really 
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11 happened at NCAL 

12 ASSOCIATE PROFESSOR STEVEN LIGHT: Does anyone care to 

13 respond or shall we --

14 CHAIRMAN RON ALLEN: I will. I mean I'm on the board. 

15 And I agree with Ned in one sense. It was passed, and we 

16 were trying to move in the right direction to accomplish the 

17 direction with respect to the tribes trying to say 

18 collectively, 'We object to any state trying to intervene 

19 with regard to any tribe and its relationship with the 

20 Federal Government to put land into trust.' And they were 

21 trying to be very surgical about that position. 

22 This is an issue where we as NCAI have a standing 

23 policy we cannot pass any policy that we're going to have 

24 any position if any of our member tribes have any kind of 

25 difference of opinion, because we can't get in between 
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1 them. We do everything by consensus. 

2 But it isn't the fIrst time that we've had to rescind 

3 a resolution because a tribe wanted to intervene -- and 

4 that's what happened with Ned's tribe -- a tribe in his own 

5 area; a sister tribe, mind you -- they basically said, 'No, 

6 we don't agree.' 

7 And that put us in an awkward position and our 

8 president in an awkward position. We have to rescind by 
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9 policy. 

10 And it's very unfortunate because it undennined a 

11 principle that the Tohono O'odham were trying to advance. 

12 We do not believe that any state should have any role 

13 whatsoever outside of Section 20 with regard to taking land 

14 into trust. It should not -- the Federal Government should 

15 take their concerns under consideration, but that's it. 

16 And they were trying to actually fmesse a law to 

17 prevent them from taking land into trust. We thought 

18 that was absolutely outrageous. 

19 So, you know, that's where we were kind of coming 

20 from. We try for unity. And to the Tohono O'odham's 

21 credit, they modified their original resolution in order to 

22 fmd that common ground, because they came out much 

23 stronger in their original resolution. 

24 ASSOCIATE PROFESSOR STEVEN LIGHT: I wonder could I 

25 persuade you maybe to defer that point --
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1 MICHAEL DERRY: Sure. 

2 ASSOCIATE PROFESSOR STEVEN LIGHT: -- unless it's --

3 MICHAEL DERRY: I just had a question for him. 

4 ASSOCIATE PROFESSOR STEVEN LIGHT: Oh, well, maybe what 

5 I'd like to do if! could -- and perhaps I could ask you to 

6 defer that for the discussion -- since we just have a few 
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7 minutes and people are getting itchy to go. 

8 What can we take from this -- and by "We," I mean 

9 you -- if! were running this in a classroom, I'd say, 

10 Well, okay, it's time to brainstorm. 

11 So can there be some discussion collectively right now 

12 together? 

13 What would people say are the best strategies legally, 

14 politically, administratively, and so forth, to move 

15 forward? 

16 It seems like that's a good point to conclude our 

17 discussion. Please? 

18 KATE KRUEGAR: I think the gentleman across the way 

19 from me said it: The tribes really need to fmd a way to 

20 unify on some of these issues because that is how congress 

21 or any governmental body weighs things: how many voters are 

22 out there? How much money can I be affected by in terms of 

23 their voting and the interest of my populace? Am I really 

24 reflecting the needs of the United States or the needs of 

25 my jurisdiction? 
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1 And when you show up individually, it's not making a 

2 dent. I see this just on a county level. I live on the 

3 west side of Clallam County, which has practically no 

4 people. And it seems like everything Clallam County does 
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5 is what the east side needs. That's how it looks to the 

6 west side. 

7 And I think that's how the government works at every 

8 level: They look at how many people are affected and does 

9 this really matter. And unless the tribes find a way to 

10 unify on this issue -- I'm not saying every issue -- but 

11 unless they fmd a way to unify on land-to-trust lawmaking 

12 and policy making, it's not going to win because the 

13 legislators are not impressed with just a handful of people 

14 coming. 

15 ASSOCIATE PROFESSOR STEVEN LIGHT: Okay. Let's try and 

16 bullet point it real quick. 

17 So we've got searching for ways to fmd tribal unity. 

18 Now that's an intriguing one. We did hear about pushing 

19 for NIGA involvement in addition and sort of coming 

20 together. Lance? 

21 LANCE BOLDREY: Yeah, back to Chairman Norris' point 

22 and how it intersects, I think, with unifying tribes on 

23 this issue. 

24 I think we all have to bear in mind the elephant in 

25 the room that the chairman has pointed out several times. 
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1 And that's that by far the largest and most significant 

2 political force right now on blocking land into trust for 
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3 gaming purposes are other tribes and tribal lobbyists. 

4 Jack Abramoff is still alive and with us. He's just 

5 been replace by native lobbying firms. And his clients are 

6 still doing the exact same thing. 

7 So I don't think there's any ability to fmd a 

8 completely common ground on land to trust unless we're 

9 going to say, 'We're all going to be for land into trust 

10 except gaming.' 

11 So the tribes in this room, the tribes that are 

12 seeking land for gaming purposes, are the ones who have to 

13 speak up. And while there may be -- you know -- take the 

14 NCAI resolution as I think a perfect example: Was it 

15 withdrawn ? Yes, it was. 

16 But the fact that it was put together and was treated 

17 and logged into the BIA system as passed and received as 

18 correspondence before it was withdrawn, and the fact that 

19 the Secretary of Interior himself saw a chart that showed, 

20 Here's what the Bush administration did in the last year; 

21 Here's what the Obama administration has done to date. 

22 That's what embarrassed him into the action of going to the 

23 Regional Directors and talking to folks in the BIA and 

24 saying, 'My God, we've got to take land into trust.' 

25 And it's only that sort of embarrassing the Department 
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1 or providing that kind of political support for those in 

2 the Department who want to do the right thing that I think 

3 is going to be a factor. 

4 ASSOCIATE PROFESSOR STEVEN LIGHT: Maybe let's just go 

5 with the three hands that are up, and that will wrap us up. 

6 And so since I cut you off earlier, and then we'll go to 

7 those two and --

8 MICHAEL DERRY: I've got a simple positive 

9 administrative bullet point --

10 ASSOCIATE PROFESSOR STEVEN LIGHT: Good. 

11 MICHAEL DERRY: -- that can help the process. And 

12 this is just really for Director Black. 

13 And it has to do with stove piping of just the simple 

14 noticing process. You know to get Federal Register 

15 notices in for NEP A and decisions like that almost all of 

16 those things used to be at the Regional Office. Regional 

17 offices useD to be able to issue those notices. Then sort 

18 of late in the Bush administration, that authority got 

19 stove piped up to D.C. And it just stopped. It just 

20 stopped. Simple administrative things that aren't -- you 

21 know -- they aren't decisions. It's just a simple step in 

22 the administrative process. It's not a decision, but yet 

23 those get stove piped up to D.C. and they tum into 

24 political -- you know -- political weapons against tribes. 

25 And it's very simple. It worked real well before when 
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1 the Regional Offices did it. And there's no reason why 

2 they couldn't continue that process. That would help a 

3 lot. 

4 At least then documents -- environmental documents 

5 that tribes spend millions of dollars on wouldn't expire. 

6 You know basically the shelf -- they only have a certain 

7 shelf life and then they're gone. And so that process just 

8 to keep them alive would help a lot. 

9 ASSOCIATE PROFESSOR STEVEN LIGHT: Okay. Thank you very 

10 much. Two more bullet points, the two hands that were up. 

11 LORETTA TUELL: Mary, what I was thinking is is that 

12 you said really good words here today, but part of the 

13 problem has been that we've been dealing with the 

14 Department for a long time and trying to get the Deputy 

15 Solicitor to communicate as to what was going on in the 

16 Department. 

17 As much as four days ago, she said that they were 

18 going to attempt to do some bookend consultations at NCAI 

19 to talk about, you know, internally still what they're 

20 doing with their Carcieri development and as they're moving 

21 forward with policies that reflect out of that, being the 

22 gaming policy, et cetera. So she planned on going out and 

23 consulting with the tribes more. 

24 To hear you today, what we need to hear in Indian 

25 country is clear communication as to what's coming from the 
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1 Department, specifically from the Solicitor, on these 

2 issues with Carcieri; as well as just that consultation 

3 that is going back and forth. 

4 It would be great if the Department could come up with 

5 some clear facts for us. There has been land going into 

6 trust for tribes that clearly make these marks that you're 

7 talking about. 

8 From when Carcieri started to now, how much land has 

9 gone into trust for those tribes would be helpful for us to 

10 know; because it hasn't actually stopped. 

11 The real stop has been those gaming acquisitions and 

12 the failure to publish Federal Register notices on the 

13 things that do go in the Federal Register. Under average 

14 fee to trust, it doesn't go in the register. 

15 I can see in the political reasoning why the 

16 Department wants those in central office. They have 

17 historically since back in the Clinton administration held 

18 those up and there's reason for them because there are 

19 political implications. 

20 But there's no reason to hold environmentals when 

21 they've had their review in the Solicitor's Office. 

22 We've had meetings with the Solicitor that says they 

23 have nothing on their desk, that all of them are now in the 
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24 political office waiting to be published. 

25 If that's the case, then your job is done and these 

Van Pelt Corbett Bellows, (206) 682-9339 

PERSPECTIVES ON TRIBAL LAND ACQUISITION, 6/3110 268 

1 have turned into major political decisions. And the tribes 

2 need to hear that in a way that they can address it in a 

3 very helpful way. 

4 And part of that goes to NCAL And I would request 

5 from the board member who's here and your general counsel 

6 here to at least have a memo ready at NCAI that talks about 

7 this policy of conflict between tribes, because I think 

8 that was evoked without clarity in the meeting; because the 

9 resolution that I actually read in the board meeting was 

10 largely encompassing saying, 'We support land into trust.' 

11 Well, you can take it in a very quick meeting -- you 

12 were there, Ron -- and tum rules on their head without 

13 some black-letter law in your face. It becomes very --

14 there's a conflict with the tribes. I think pre the 

15 meeting you need to have black-letter law of what this 

16 means and what's the scope of it; because ifNCAI is not an 

17 institution to make policy, make stands for Indian country; 

18 then it becomes ineffective. As a consensus organization, 

19 it stands for nothing unless we can all agree in this room, 

20 and that's chaotic. So I think that would be a helpful 

21 thing for NCAI to have, too. 
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22 And then just the way we communicate with the 

23 Department on some of these rules and trying to help 

24 facilitate us getting better communication back and forth. 

25 And I would ask Director Black to actually not to 
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1 try and reinvent the wheel. You have a lot of people that 

2 have worked on land into trust through Bush one, Clinton 

3 two -- or Bush two. And what you've seen is that they've 

4 created a lot of lists: there's a lot of tracking. 

5 What I would say is look at best practices. There are 

6 a couple of regions that have been doing very well, have 

7 put a lot of land into trust and can stand up as a 

8 measurable marker for the Department to see about going 

9 forward. And there are some regions that have put 

10 obstacles, the Northwest is one. 

11 This BLM thing that's a DM -- you know -- a 

12 Departmental Mandate. Is that something that even has to 

13 happen when it's not happening in all the other regions? 

14 But what it does do is it creates bureaucracy in the 

15 Northwest, and it gives people job security in other ways. 

16 When in other regions, land is going into trust without it. 

17 And even if it's a voluntary, it's moving much faster than 

18 the Northwest is. 

19 There are some internal things that the Department can 
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20 do in coordination with your Director and the Solicitor's 

21 office to streamline the fee-to-trust process without having 

22 to reinvent new guidelines and new rules. 

23 And this idea of creating shorter lists because we 

24 shunt them all back to the tribes for being, you know, not 

25 in compliance, not with all the rules; that's an easy way 
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1 to say you've reached your milestones, but it's very 

2 difficult for the tribes to feel like anything's happening 

3 on their side of the table. 

4 ASSOCIATE PROFESSOR STEVEN LIGHT: Well, that's some 

5 good bullet points. And I think we're going to actually--

6 I'm going to have to close us down at this point because we 

7 have a generous offer for a closing that's coming up. 

8 So if we have additional discussion, of course we'll 

9 have an opportunity to do that in the reception. 

10 I want to thank the panelists and thank you all for 

11 your participation, and I'll tum it back over here. 

12 

13 CLOSING 

14 DOUGLAS NASH: I'd like to thank this panel and all 

15 previous panelists and all of you. 

16 Before we close, I'd like ask our friend, Ron Suppah, 

17 again if he would close us out with a blessing before we 
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18 go. 

19 Ron, would you do that? 

20 

21 CLOSING BLESSING 

22 VICE CHAIRMAN RON SUPPAH: This morning I sang a Washoe 

23 song. And the translation is that the Creator calls loudly 

24 across the land. And today I think that the Creator's love 

25 was heard because we have so many gifted people here today to 
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1 seek an answer. 

2 I don't feel very good right now. My grandson died 

3 this morning, and my wife is calling me about every hour 

4 telling me that I need to get home so I can help her. But 

5 that's neither here nor there. 

6 But I think the best way -- like I said this 

7 morning -- that I know how to talk to the Creator is 

8 through my Washoe belief, which the song that -- I'll just 

9 sing one verse today. But I think that -- it's about the 

10 Creator giving everything and everyone a light. And as 

11 long as we take care of that light, the Creator will 

12 continue to bless us with everything that we need. 

13 And today, today that light is bright in this room. I 

14 can see it. Weare genuinely seeking an answer for a 

15 problem of all of the brother and sister tribes. And we 
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16 have come together as a family should, and we have agreed 

17 to help one another. 

18 But 1'd like to maybe sing just one verse of this song 

19 about the light [Vice Chairman Ron Suppah, Sf., sings]. 

20 DOUGLAS NASH: Thank you, Ron. Our condolences to you 

21 and your family. 

22 I would like thank all of you for your time and your 

23 attention and your contributions today; on behalf of 

24 Seattle University School of Law and the Center for Indian 

25 Law & Policy, our great appreciation to you. 
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1 And safe travels home. We have the reception set up 

2 in the lobby right here, and we hope your schedules will 

3 allow you to join us for a while and to continue some of 

4 the conversation that's been started. 

5 Thank you very much. 

6 [Conference round table concluded at 5:05 p.m.] 
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Early History - Trust Lands 
Proclamation of 1763: land claimed via discovery or conquest held "under the dominion and 
protection" of the Crown for the "use of the Indians" 

Treaty Reservations 1778 - 1871: Treaty language either (a) recognized aboriginal title (b) 
exchanged public lands for aboriginal lands and/or (c) provided for land purchase from U.S. 
or another tribe and described Indian land estate (e.g., fee simple, permanent possession, 
use and occupancy) 

Marshall Court 1823 - 1831: relationship between U.S. and tribes like ward to guardian -
title to unceded Indian lands split, where U.S. holds "ultimate title" and tribe holds 
"occupancy title" 

End of Treaty Era 1871 - Reservation lands 166,000,000 acres 

Executive Order Reservations 1855 - 1919: public domain lands set aside for reservations 

Statutory Reservations 1860s - today: statutes usually authorize specific lands withdrawn 
from public domain or purchase of private lands to establish a reservation for the "sole use 
and occupancy" or extend current boundaries 



Early History 

1887 - Reservation lands 137,000,000 acres 

General Allotment Act 1887 - first Congressional use of term "in 
trust" 

1887 - 1934, over 90,000,000 acres of Indian land taken out of 
trust status 

Indian Reorganization Act 1934 - repudiates allotment and 
creates first general authority for Secretary to take land in trust 

1934 - 1948: 3,700,000 acres restored to trust status through 
IRA authority 

1943: last year funds appropriated for IRA land acquisition 



Early History 

1948: BIA policy shifts once again to removing restrictions on 
alienation 

1948 - 1957: 2,600,000 acres taken out of trust and either sold 
or taken for federal projects such as Garrison and Oahe 
Reservoirs 

1953: House Concurrent Resolution 108 Termination Policy 

1953 - 1970: over 1 ,440,000 acres lost through termination 

1973 - 1975: Menominee Restoration Act and Indian Self
Determination Act repudiate termination 



Early History 

1977 - American Indian Policy Review Commission Final 
Report to Congress Recommendation: 

Congress should "[m]andate that the Secretary of the Interior 
establish and make public specific criteria for accepting Indian 
lands in trust. Such criteria should include a presumption that 
land owned in fee by a tribe or to be acquired in fee shall be 
accepted in trust unless the Secretary sets forth in writing 
sufficient reason for refusal." 

1978 - BIA publishes Proposed Land to Trust Rule 

1980 - Final Land Acquisition Rule published 



The First 57 Years 
(1934-1991 ) 

1934 Indian Reorganization Act 

1934 - 1980: Secretary acquires land in trust through agency 
practice and discretion of agency and regional staff 

Many court challenges to meaning of authority vested in IRA 
and Secretary's exercise of discretion under IRA 

1978 First proposed Fee to Trust regulations 

1980 First Fee to Trust regulations adopted 

1991 First amendments to Fee to Trust regulations 



1980 Regulations 

Established basic framework for decision-making. 
Factors: 
statutory authority for the acquisition 
need 
purpose for land use 
impacts on state and local governments resulting 
from jurisdictional conflicts, land use conflicts, 
and removal of the land from the tax base, and 
effect on BIA's ability to service new land. 

45 Fed. Reg. 62,037 (Sept. 18, 1980) 



1980 Regulations 

• Expressly provided for: 

- on-reservation and contiguous acquisitions, 

- acquisitions within tribal consolidation areas, and 

- off-reservation acquisitions when necessary for "tribal self-
determination, economic development, or Indian housing." 

45 Fed. Reg. 62,036 (Sept. 18, 1980). 

1982: Relevant part of 25 CFR (120( a)) is re-designated as Part 
151 (hence, "the 151 regs"). 

47 Fed. Reg. 13,326 (Nlar. 30, 1982). 

--------- ----



The First 57 Years (1934-1991) 
Important Collateral Dates 

1934: Indian Reorganization Act 

1951: Congress stops funding DOl's tribal land 
acquisition program - tribes now must find own 
funding 

1978: First Fee to Trust regulations proposed 

1979: The National Environmental Policy Act 

1980: First Fee to Trust Regulations Adopted 

1988: The Indian Gaming Regulatory Act 



The Next 19 Years (1991-2010) 
Era of Rapid Change - Uncertainty 

1990 - Secretary issues policy on off-reservation and 
non-contiguous acquisitions 

1991 - Proposed Amendments to 151 Regulations 
regarding Off-Reservation for Gaming (incorporated 
Secretary's 1990 Policy and states that amendment 
needed because of increase in off-reservation 
requests for economic development, particularly 
gaming) 56 Fed. Reg. 32,278 Ouly 15,1991) 

1995 Amendments (explicitly increases burden for 
off-reservation acquisitions) 



The Next 19 Years (1991 - 2010) 

1995 Amendments to 151 Regulation 

Clinton Administration abandons draft 151.12 
(proposed in 1991) in favor of a separate rulemaking 
procedure for off-reservation acquisition for the 
purpose of gaming. 60 Fed. Reg. 32,878 (June 23, 
1995) (never finalized). 

However, new Section 151.11 "Off-Reservation 
Acquisitions." Just as for on-reservation, the 
Secretary still considers: statutory authority, need, 
purpose for land use, state/locality impacts, and BIA 
service ability, but the burden on tribes is increased for 
off-reservation acquisitions. 60 Fed. Reg. 32,879 
(June 23, 1995). 



The Next 19 Years (1991- 2010) 

1995 Amendments to 151 Regulation 
Section 151.11 (c) requires a "plan which specifies the 
anticipated economic benefits of the proposed use" 
when the land is being acquired for "business 
purposes." 60 Fed. Reg. 32,879 (June 23, 1995) . 

. Section 151.10(h) is added, requiring NEPA 
compliance for the acquisition. 60 Fed. Reg. 32,879 
(June 23, 1995). 



The Next 19 Years (1991- 2010) 

1995 Amendments 
The Secretary considers "the location of the land 
relative to state boundaries and its distance from the 
boundaries of the tribe's reservation," and as this 
distance increases, the Secretary will give "greater 
scrutiny" to the benefits of the acquisition and "greater 
weight" to the impacts on the state/locality. 60 Fed. 
Reg. 32,879 (June 23, 1995). 

This language is the focus of the Artman Guidance 
adopted in 2008. 



The Next 19 Years (1991- 2010) 

1996 Amendment 
In response to an 8th Circuit decision (holding § 5 of the IRA 
unconstitutional on non-delegation grounds), subsequently 
vacated. 
Interior adds 151.12(b), providing notice to the affected area 
surrounding the acquisition and waiting 30 days before title 
is taken into trust. Intended to facilitate the possibility of 
judicial review- which was the primary concern of the 8th 
Circuit in its decision. 61 Fed. Reg. 18,082 (Apr. 24, 1996). 

September 2000: Proposed Part 292 Rule for Off-Reservation 
Land to Trust for Gaming published (never finalized) 



The Next 19 Years (1991- 2010) 

January 2001 Amendments (Major Overhaul) 

Based on proposed 1999 proposed regulations promulgated by Clinton 
Administration. 

Divided Section 151 into six "subparts" 1) discretionary on-reservation; 2) 
discretionary off-reservation; 3) mandatory acquisitions; and 4) tribal land 
acquisition areas. 66 Fed. Reg. 3460 (Jan. 16, 2001) 

Added 120 day limit for the Secretary to make decision on application (Section 
151.5(f)(2). 

Streamlines mandatory acquisition process. 

Created new category for landless tribes acquisitions: Tribal Land Acquisition 
Areas (TLAA) - "an area of land approved by the Secretary and designated by a 
tribe within which the tribe plans to acquire land over a 25-year period of time." 
TLAA's given a presumption in favor of acquisition, with some regulatory 
caveats. 66 Fed. Reg. 3463 (Jan. 16, 2001). 



The Next 19 Years (1991- 2010) 

2001 Regulations (On-Reservation Acquisitions) 

Clear distinction between discretionary on and off
reservation acquisitions. For on-reservation 
acquisitions, framework of the 1980/1995 regulations 
generally preserved. 

The final rule establishes a presumption in favor of 
accepting land into trust for on-reservation acquisitions. 
On-reservation acquisitions will be denied only if the 
acquisition will result in severe negative impacts to the 
environment or severe harm to a local government. 



The Next 19 Years (1991- 2010) 

2001 Regulations (Off-Reservation Acquisitions) 

Preamble: Interior states that it "has always and continues to 
recognize" the benefits of off-reservation acquisitions. 66 Fed. Reg. 
3455. 

Comments limiting off-reservation acquisitions to former tribal lands or 
creating a presumption against trust status for off-reservation lands 
rejected. "We believe these approaches are inconsistent with the 
Secretary's responsibilities under existing laws and the IRA." Id. 

Off-reservation acquisitions must be necessary for economic 
development, self-determination, housing, natural resource protection 
or land consolidation. Meaningful benefits to the Tribe must outweigh 
demonstrable harm to the local community. 

-~.-------------- -



The Next 19 Years (1991- 2010) 

2001 Regulations (Off-Reservation Acquisitions) 

Department states it will not accept title to off
reservation land if the acquisition will result in severe 
negative impacts to the environment or severe harm to 
a local government. 

Regulations explain that as the distance from the 
tribe's reservation increases, greater scrutiny is given 
to the anticipated benefits of the acquisition and 
greater weight is given to the concerns of the local 
community. 66 Fed. Reg. 3463 (Jan. 16, 2001). 



The Next 19 Years (1991- 2010) 

Withdrawal of 2001 Regulations 

August 2001: 'Notice of delay of implementation of January 2001 
amendments published 

November 2001: Bush Administration withdraws promulgated 
Regulations 66 Fed. Reg. 56,609 (Nov. 9, 2001), stating: 

"Strong opposition" to the TLAA category of acquisitions, among other 
concerns. 

Standards of review for applicant vs. opponent of the acquisition were 
"unfair." 

"Department will conduct consultation ... in its efforts to promulgate a 
new rule [regarding]: applications for housing or home site purposes to 
meet individual housing needs; the requirement of land use plans; the 
standards of review used in reaching a determination of whether to 
accept land into trust; the availability of applications for review ... " 



The Next 19 Years (1991-2010) 

Departmental Policy Actions, Statements and Guidance: 

October 2001: Checklist for Gaming Related Acquisitions 

February 2002: Assistant Secretary requires all off-reservation applications be 
reviewed by Central Office 

2004: Department begins to require preparation of EISs rather than EAs 

May 2005: Warm Springs Compact rejected - Secretary states IGRA did not authorize 
approval of off-reservation compact unless land already in trust. James Cason Letter 
to Governor, May 20, 2005. 

May 2005: Revisions to Checklist for Gaming Acquisitions published (10 mile radius 
notification to local governments, requires submission of written agreements where 
jurisdictional or land use conflicts exist, recommends EIS for "large gaming facilities 
that are likely to be controversial in affected communities") 

January 2008: "Guidance" on Off-Reservation Acquisitions for Gaming 



Current Status 

1995 Regulations in effect but 
implementation guided by various 
Departmental Policy Statements, 
particularly Asst. Secretary Artman's 
January 3, 2008 Guidance Memo 



Current Status 

January 3, 2008 Artman Guidance Memo 

"Interprets" § 151.11(b), which provides that greater scrutiny to the 
anticipated benefits of the acquisition and greater weight to the concerns 
of state and local governments. 

Directs how the Bureau will give "greater weight" to the concerns of state 
and local governments. 

Relevant intergovernmental agreements must be included or an 
explanation as to why there are none. Failure to achieve these agreements 
"should weigh heavily against approvaL" 

Applicant must provide "comprehensive analysis" of whether the facility 
is compatible with relevant state and local zoning and land use 
regulations. An application without such an analysis should be denied 

---------~-----~--



Current Status 

January 3, 2008 Guidance Memo 

"Commutability" Requirement: If distance between reservation and the 
parcel exceeds a "commutable distance" ("the distance a reservation 
resident could reasonably commute on a regular basis to work"), 
Guidance requires applicant address the following questions: 

What is the on-reservation unemployment rate? How will it be affected 
by the gaming facility? 
How many tribal members are likely to leave the reservation to seek 
employment? How will this affect quality of reservation life? 
How will the relocation of reservation residents affect their long-term 
identification with the tribe and the eligibility of their descendants for 
tribal membership? 
What are the on-reservation benefits from the proposed gaming 
facility? Will any revenue be used to create on-reservation job 
opportunities? 



Current Status 

January 3, 2008 Guidance Memo 

Takes a narrow view of the IRA, stating that it "was primarily intended to redress the effects 
of the discredited policy of allotment" and that the "the Secretary has typically exercised 
discretion regarding trust land acquisition authority to take lands into trust that are within, or in 
close proximity to, existing reservations." 

Issued without tribal consultation or public notice and an opportunity for comment. 

Unsupported by the IRA, Interior's long history of taking off-reservation lands into trust, or 
IGRA, the new policy was used to deny numerous applications the day following its issuance. 

Obama Administration 

"Guidance" not rescinded; application continued to be defended in court. 

August 2009 - Decisions regarding Off-Reservation for Non-Gaming to returned to Regions 

January 2009 - present: New Administration reports that it is conducting "commutability 
review". No consultation to date. 

February 2009: Carcieri v. Salazar. Consultation conducted in Spring 2009. No further 
action by the Department. 



Conclusion 

The regulatory process been in constant flux over the past 
fifteen years. The burdens placed on applicants for fee-into
trust lands have increased substantially since the 1980 
Regulations, especially when the land is off-reservation 
and/ or when gaming is involved. 
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FEE TO TRUST PROCESS 

NUTS AND BOLTS 

Greg Argel, Realty Officer, NWRO 

and 
Tom Caster, Bureau of Land Management Indian 

Lands Surveyor, NWRO 



PRELIMINARY PLANNING 

Do we need to own the subject property? No. Two alternatives: 
Tribe to convey to U.S. in trust for tribe or Seller conveys to U.S. in 
trust for Tribe. 

If we purchase the property or if we have been deeded the 
property by an agency of the U.S. J what should be included in our 
files? 

Phase I Environmental Site Assessment from Seller. Title Policy. 
Surveys. 



What do I need to start the pro 
what do we need to provide 

hat are the I 
which is 50% of the 



What are the requirements for the Title Commitment provided 
by the Department of Justice Title Standards 2001? 

Commitment should name lithe United States of America in trust 
for [Tribe]" as proposed insured. 

The form of title insurance to be issued should be ALTA U.S. 
Policy - 9/28/91. 
Commitment with no expiration date is preferable. 

Complete, legible copies of the instruments referenced in 
Schedule B of the commitment must be provided with the title 
evidence. 

(Pages 16 and 17 of the Standards) 



BLM Review of Land Description (LOR) 
and Chain of Surveys (COS): 

Derives from Part 303 of Department Manual at 
Chapter 7 entitled, IIStandards for Indian Trust 
Lands Boundary Evidence", effective October 9, 
2007. The NWRO requirement is not a 
requirement for survey. LDR and COS review and 
certification may lead to requirement for survey. 
(February 12, 2010 Memo of the Northwest 
Regional Director) 



Why do I need this? 

-A Provision of the Boundary Standards states: 

Protect and preserve Indian trust assets from boundary 
conflicts, trespass, unauthorized use, and ambiguous 
land descriptions. 



-allows parties to resolve IIfatal flaws" prior to the 
property being placed into trust status. 

This allows for more options to be used to resolve title 
and location issues, such as boundary line agreements, 
boundary line adjustments, adverse possession claims, 
etc., without the 001 being involved. 



-the BIA national fee to trust handbook requires an informal 
LOR by the BILS. 

The Northwest Region has concluded that this should be a 
formal more in depth process. 

Therefore the directive requires an LOR and on a case by 
case basis a COS. 



-How do we get the certificates from the BlM? 
-Tribe decides if they want to hire a CFEDS* or the BLM 
to do the certificates. 
*CFEDS: Certified Federal Surveyor - A state licensed 
surveyor that has passed a rigorous additional training 
program provided by the BLM. This training stresses the 
various and unique survey requirements in Indian 
country and is a part of the fiduciary trust model. 
Advantage of a CFEDS is timeliness. The CFEDS can 
gather the information, perform a field visit (and do the 
survey) if needed, can complete the certificates and 
submit them to BLM for review and final signature in a 
much faster timeframe. Also if a survey is being done
the CFEDS can assist the tribe in negotiating remedies 
to any of the survey/title issues. 



-What are the steps to use? 
1. Tribe submits a worksheet to BLM (request) 

2. BLM or CFEDS completes the initial part of the 
certificates. 

3. BLM does final review and final signature on the 
ce rtificates. 

4. Certificates and all data sent to BIA with Tribes 
receiving copy of the certificates. 



-How long does this take? 

If a CFEDS is hired to do the initial part of the certificates, 
the BLM will have the final certificates to BIA with 30 days of 
receipt. 

If BLM is requested to do the entire certificate, due to 
workload demands, it will usually be approximately 120 
days to submit completed certificates to BIA. 

*This does not include the time it will take to do a field 
survey and resolve issues with title and location that may be 
discovered. 



-How much will this cost me? 

BLM does have a deposit schedule for their work. If certificates are 
complex and cost more a bill is sent and if the cost is less the remaining 
funds are refunded. 

LOR: Initial portion and final certificate: $500.00 
Final review and final certificate: $250.00 

COS: Initial portion and final certificate: $1500.00 
Final review and final certificate: $250.00 

The BLM Oregon and Idaho offices and a CFEOS that has substantial 
experience with the certificates reported a cost range of $500 to $800 for 
the LOR and $700 to $1,000 for the COS. 
The Salish and Kootenai Tribe at the Flathead, Montana Reservation 
hired CFEOS to do the initial certificate work. The BLM final review costs 
were $100 to $200 per certificate. 

Some Tribes have a CFEOS do certificates on their properties even if not 
going into trust. They want to know issues with their property no matter 
what the land status is. 



What kind of information must we submit to facilitate 
review of our application? 
Requirements for an application: 
Written Request 
Setting out the identity of the parties, 
Description of the land, 
Other information which would show that the acquisition 
comes within this part. 
(25 C.F.R. Section 151.9) 



Criteria to be addressed by applicant and considered 
by the approving official when the land is located in or 
contiguous to an Indian reservation and not mandated: 

Statutory authority and any limitations; (25 C.F.R. 
Section 151.1 O(a)) 

Need of the tribe for additional land; (Section 
151.10(b)) 

Purposes for which the land will be used; (Section 
151.10(c)) 

If for individual Indian, amount of trust land already 
owned and degree to which needs assistance in 
handling his affairs; (Section 151.10(d)) 



Impact on the State and its political subdivisions resulting 
from removal of the land from the tax rolls; (Section 
151.10(e)) 

Jurisdictional problems and potential conflicts of land use 
which may arise; (Section 151.1 O(f)) 

Whether the Bureau of Indian Affairs is equipped to 
discharge additional responsibilities resulting from trust 
acquisition; (Section 151.1 O(g)) 

Information that allows the authorized official to comply 
with 516 OM 6, Appendix 4, the National Environmental 
Policy Act (NEPA), and Hazardous Substances 
Determinations (602 OM 2). (Section 151.1 O(h)) 



What information should we provide when the land is 
outside of and noncontiguous to the tribe's reservation? 
Information addressing the criteria in 1-8 above; (Section 
151.11(a)) 
Location of the land relative to state boundaries and 
distance from the tribe's reservation; as distance between 
reservation and subject land increases, greater scrutiny of 
justification of anticipated benefits. Greater weight given to 
concerns of state and local governments having regulatory 
jurisdiction over the subject land. 
(Section 151.11 (b)) 
Where business purpose, tribe to provide plan that 
specifies anticipated economic benefits; (Section 
151.11(c)) 
3D-day notice to state and local governments. To be 
prepared for approving official by BIA or by tribal staff that 
compacts or contracts realty. (Section 151.11 (d)) 



What is our role in the Title Examination by Regional 
Solicitor required by 25 C.F.R. 151.13? 

The tribe will advise the approving official of the Special 
Exceptions in the title commitment that are acceptable 
to the tribe. These will be included in the memorandum 
from the approving official to the Solicitor requesting a 
Preliminary Opinion of Title. 

Tribes that compact or contract realty may draft and 
prepare the request. 



The Tribe will eliminate any liens, encumbrances or 
infirmities identified by the Preliminary Opinion of Title. 

What Exceptions are never acceptable? 

Unpaid taxes 

Mortgages an Deeds of Trust 

Lack of access 

Covenants creating liens against property 

Special assessments creating liens against property 

----



What Exceptions are generally acceptable? 

Existing right of way for utility or road 

Tribal laws 

Questions as to water rights (often listed for property 
subject to water adjudication) 



Exceptions that may be acceptable depending on 
exact circumstances: 

Mineral reservations if there is little likelihood they will 
be exercised or if the future exercise would not 
adversely impact applicant's planned use of the 
property. 

Questions about water boundaries if not in conflict 
with planned use. 

Personal restrictions against certain uses of property, 
but only if they cannot be enforceable as liens against 
the property. 



What is our role in providing information to the Bureau of 
Indian Affairs in complying with the National 
Environmental Policy Act? 

At what point in the process is NEPA compliance 
required? NEPA compliance is required before the 
decision. 

Who is the contact for NEPA questions? 

B.J. Howerton, Regional Environmental Coordinator, 
NWRO 
Tel No.: (503) 231-6749 



If we have a question as to whether NEPA compliance 
requires a Categorical Exclusion or an Environmental 
Assessment, what do we do? 

You need to contact the Regional Environmental 
Coordinator. 

If we have to do an EIS for NEPA Compliance, what do 
we do? You need to contact the Regional Environmental 
Coordinator and work with him on contracting a firm to 
prepare the EIS. 

COSTS?: Too many variables to predict from -0- for a 
Catex to several $1 OO,OO's for an EIS. 



What is our role in providing information to the Bureau 
of Indian Affairs for approval of a Phase I Environmental 
Site Assessment? 

Who is the contact for Phase I ESA questions? 

Who is qualified to conduct a Phase I ESA? 

Q. Brown, Regional Environmental Scientist, NWRO 
Tel No.: (503) 231-6753 



At what point should the Phase I ESA be conducted? 

If there was a Phase I ESA prepared for the acquisition by 
the Tribe in fee that disclosed no contamination issues, 
the Phase I ESA for the government's acquisition of the 
property should be done after the decision and before the 
acceptance. 

Phase I ESA's have a 6-month shelf life. 

Costs?: Too many variables to predict: From $4,000 to 
$100,000 



Decision: 

What is included in the decision? 

Consideration by the approving official of the criteria in Section 151.10, and, if 
off-reservation, the criteria at 151.11 and any other information or justification 
requested by the approving official pursuant to Section 151.12. 

Who must receive the decision? If the Bureau decision maker issues a 
separate memorandum analyzing the application, the Bureau must include a 
copy of that memorandum with the decision letter to the applicant and all 
interested parties. (Memorandum from Deputy Commissioner of Indian Affairs to 
All Regional Directors dated December 20, 1999) 

I BIA has held that failure to provide that analysis to all interested parties will 
result in the Board's vacating the Bureau's decision or require further 
proceedings before the Board. (34 IBIA 37,42 (1999)) 



Is the decision appealable under 25 C.F.R. Part 2? Yes. 

The letter must advise that the decision is appealable 
under Part 2. 

When must notice of an appeal of the decision be filed? 

The notice of appeal must be filed in the office of the 
official whose decision is being appealed within 30 days 
of receipt by the appellant of the notice of administrative 
action. (25 C.F.R. Section 2.9) 



Publication: 

After the Bureau issues a decision and provides for 
administrative appeal rights and the administrative 
appeal process is exhausted, the Bureau may publish a 
notice of final agency action to accept title to the land in 
trust. 

This notice of final agency action must be published in a 
local newspaper when approval authority is at the 
Regional or agency level, in the Federal Register when 
at the Central Office level. 

This notice allows 30 days for judicial review of the 
Bureau's decision. (25 C.F.R. Section 151.12(b)) 



Certificate of Inspection and Possession: 

A Bureau official must conduct the inspection of the 
property immediately prior to closing and prepare and 
execute a Certificate of Inspection and Possession. 
(Standards, Pages 13, 14, 27 - 30) 



Deed Acceptance: 

What is our role in deed acceptance? 
Contract or compact tribal realty programs may 
prepare the deed. 

The deed will be signed accepted by the approving 
official. (25 C.F.R. Section 151.14) 

The Tribe will have the deed recorded in the county 
records, pay any outstanding taxes and request a 
final title policy as of the date of the recording. 



Final Opinion of Title by the Solicitor: 

What is our role in obtaining a final opinion of ti 
fi · 



Fee to Trust - Nuts and Bolts 
Presented by: Greg Argel, Realty Officer 
NW Regional Office 

1. Do we need to own the subject property? No. Two alternatives: Tribe to convey to U.S. in trust 

for tribe or Seller conveys to U.S. in trust for Tribe. 

2. If we purchase the property or if we have been deeded the property by an agency of the U.S. , 

what should be included in our files? Phase I Environmental Site Assessment from Seller. Title 

Policy. Surveys. 

3. What do I need to start the process? Who do we go to and what do we need to provide them? 

A. Title Commitment (25 C.F.R. Section 151.13, December 20, 1999 Memo from Deputy 

Commissioner of Indian Affairs). What are the liability limits? An amount not less than a 

sum which is 50% of the consideration paid for the property. Where consideration is more. 

than $100,000, liability amount should be not less than a sum 50% of the first $100,000 and 

25% of portion of the value in excess of that amount. (Page 17 of Standards). Where land 

has been donated use the estimated value of the land. (Page 18 of Standards) 

B. What are the requirements for the Title Commitment provided by the Department of Justice 

Title Standards 2001? 

(i) Commitment should name "the United States of America in trust for [Tribe)" as 

proposed insured. 

(2) The form of title insurance to be issued should be ALTA U.S. Policy - 9/28/91. 

(3) Commitment with no expiration date is preferable. 

(4) Complete, legible copies of the instruments referenced in Schedule B of the 

commitment must be provided with the title evidence. 

(Pages 16 and 17 ofthe Standards) 

4. BLM Review of Land Description (LOR) and Chain of Surveys (CaS): Derives from Part 303 of 

Department Manual at Chapter 7 entitled, "Standards for Indian Trust Lands Boundary 

Evidence", effective October 9,2007. The NWRO requirement is not a requirement for survey. 

LDR and COS review and certification may lead to requirement for survey. (February 12, 2010 

Memo of the Northwest Regional Director) 

5. BLM ROLE IN FEE TO TRUST IN THE NORTHWEST REGION 

Why do I need this? 

-A Provision of the Boundary Standards states: 

Protect and preserve Indian trust assets from boundary conflicts, trespass, unauthorized use, 

and ambiguous land descriptions. 

-a Land Description Review (LDR) and Chain of Survey (COS) insure a thorough review of the 

subject property for title and/or survey defects. 

-allows parties to resolve "fatal flaws" prior to the property being placed into trust status. This 

allows for more options to be used to resolve title and location issues, such as boundary line 



agreements, boundary line adjustments, adverse possession claims, etc., without the 001 being 

involved. 

-the BIA national fee to trust handbook requires an informal LDR by the BILS. The Northwest 

Region has concluded that this should be a formal more in depth process. Therefore the 

directive requires an LDR and on a case by case basis a COSo 

- How do we get the certificates from the BLM? 

Tribe decides if they want to hire a CFEDS* or the BLM to do the certificates. 

*CFEDS: Certified Federal Surveyor - A state licensed surveyor that has passed a rigorous 

additional training program provided by the BLM. This training stresses the various and unique 

survey requirements in Indian country and is a part of the fiduciary trust model. 

Advantage of a CFEDS is timeliness. The CFEDS can gather the information, perform a field visit 

(and do the survey) if needed, can complete the certificates and submit them to BLM for review 

and final signature in a much faster timeframe. Also if a survey is being done- the CFEDS can 

assist the tribe in negotiating remedies to any of the survey/title issues . 

. -What are the steps to use? 

1. Tribe submits a worksheet to BLM (request) 

2. BLM or CFEDS completes the initial part of the certificates. 

3. BLM does final review and final signature on the certificates. 

4. Certificates and all data sent to BIA with Tribes receiving copy of the certificates. 

-How long does this take? 

If a CFEDS is hired to do the initial part of the certificates, the BLM will have the final certificates 

to BIA with 30 days of receipt. 

If BLM is requested to do the entire certificate, due to workload demands, it will usually be 

approximately 120 days to submit completed certificates to BIA. 

*This does not include the time it will take to do a field survey and resolve issues with title and 

location that may be discovered. 

-How much will this cost me? 

BLM does have a deposit schedule for their work. If certificates are complex and cost more a 

bill is sent and if the cost is less the remaining funds are refunded. 



LOR: Initial portion and final certificate: 

Final review and final certificate: 

cas: Initial portion and final certificate: 

Final review and final certificate: 

$500.00 

$250.00 

$1500.00 

$250.00 

The BLM Oregon and Idaho offices and a CFEDS that has substantial experience with the 

certificates reported a cost range of $500 to $800 for the lOR and $700 to $1,000 for the cas. 

The Salish and Kootenai Tribe at the Flathead, Montana Reservation hired CFEDS to do the initial 

certificate work. The BLM final review costs were $100 to $200 per certificate. 

Some Tribes have a CFEDS do certificates on their properties even if not going into trust. They 

want to know issues with their property no matter what the land status is. 

6. What kind of information must we submit to facilitate review of our application? 

Requirements for an application: 

A. Written Request 

(1) Setting out the identity of the parties, 

(2) Description of the land, 

(3) Other information which would show that the acquisition comes within this part. 

(25 C.F.R. Section 151.9) 

B. Criteria to be addressed by applicant and considered by the approving official when the land 

is located in or contiguous to an Indian reservation and not mandated: 

(1) Statutory authority and any limitations; (25 C.F.R. Section 

151.10(a» 

(2) Need of the tribe for additional land; (Section 151.1 O(b» 

(3) Purposes for which the land will be used; (Section 151.1 O(c» 

(4) If for individual Indian, amount of trust land already owned and degree to which needs 

assistance in handling his affairs; (Section 151.1 O(d» 

(5) Impact on the State and its political subdivisions resulting from removal of the land from 

the tax rolls; (Section 151.1 O(e» 

(6)Jurisdictional problems and potential conflictsof iand use which may arise; (Section 

151.10(f» 

(7) Whether the Bureau of Indian Affairs is equipped to discharge additional responsibilities 

resulting from trust acquisition; (Section 151.1 O(g» 

(8) Information that allows the authorized official to comply with 516 OM 6, Appendix 4, 

the National Environmental Policy Act (NEPA), and Hazardous Substances 

Determinations (602 OM Z). (Section 151.1 O(h» 

c. What information should we provide when the land is outside of and noncontiguous to the 

tribe's reservation? 

(1) Information addressing the criteria in 1-8 above; (Section 151.11 (a» 



(2) Location of the land relative to state boundaries and distance from the tribe's 

reservation; as distance between reservation and subject land increases, greater 

scrutiny of justification of anticipated benefits. Greater weight given to concerns of 

state and local governments having regulatory jurisdiction over the subject land. 

(Section 151.11 (b» 

{3} Where business purpose, tribe to provide plan that specifies anticipated economic 

benefits; (Section 151.11 (c» 

(4) 30-day notice to state and local governments. To be prepared for approving official by 

BIA or by tribal staff that compacts or contracts realty. (Section 151.11 (d» 

7. What is our role in the Title Examination by Regional Solicitor required by 25 C.F.R. 151.13? 

A. The tribe will advise the approving official of the Special Exceptions inthe title commitment 

that are acceptable to the tribe. These will be included in the memorandum from the 

approving official to the Solicitor requesting a Preliminary Opinion of Title. Tribes that 

compact or contract realty may draft and prepare the request. 

B. The Tribe will eliminate any liens, encumbrances or infirmities identified by the Preliminary 

Opinion of Title. 

What Exceptions are never acceptable? 

(1) Unpaid taxes 

(2) Mortgages an Deeds of Trust 

(3) Lack of access 

(4) Covenants creating liens against property 

(5) Special assessments creating liens against property 

What Exceptions are generally acceptable? 

(1) Existing right of way for utility or road 

(2) Tribal laws 

(3) Questions as to water rights (often listed for property subject to water adjudication) 

Exceptions that may be acceptable depending on exact circumstances: 

(1) Mineral reservations if there is little likelihood they will be exercised or ifthe future 

exercise would not adversely impact applicant's planned use of the property. 

(2) Questions about water boundaries if not in conflict with planned use. 

(3) Personal restrictions against certain uses of property, but only if they cannot be 

enforceable as liens against the property. 

8. What is our role in providing information to the Bureau of Indian Affairs in complying with the 

National Environmental Policy Act? 

At what point in the process is NEPA compliance required? NEPA compliance is required before 

the decision. 

Who is the contact for NEPA questions? 

B.J. Howerton, Regional Environmental Coordinator, NWRO 

Tel No.: (503) 231-6749 



If we have a question as to whether NEPA compliance requires a Categorical Exclusion or an 

Environmental Assessment, what do we do? You need to contact the Regional Environmental 

Coordinator. 

If we have to do an .EIS for NEPA Compliance, what do we do? You need to contact the Regional 

Environmental Coordinator and work with him on contracting a firm to prepare the EIS. 

COSTS?: Too many variable to predict from -0- for a Catex to several $100,00's. 

9. What is our role in providing information to the Bureau of Indian Affairs for approval of a Phase t 

Environmental Site Assessment? 

At what point in the process is the Phase I ESA required? 

Who is the contact for Phase I ESA questions? 

Q. Brown, Regional Environmental Scientist, NWRO 

Tel No.: (503) 231-6753 

At what point should the Phase I ESA be conducted? If there was a Phase I ESA prepared for the 

acquisition by the Tribe in fee that disclosed no contamination issues, the Phase I ESA for the 

government's acquisition of the property should be done afterthe decision and before the 

acceptance. Phase I ESA's have a 6-month shelf life. 

Costs?: Too many variables to predict: From $4,000 to $100,000. 

10. Decision: 

A. What is included in the decision? Consideration by the approving official ofthe criteria in 

Section 151.10, and, if off-reservation, the criteria at 151.11 and any other information or 

justification requested by the approving official pursuant to Section 151.12. 

B. Who must receive the decision? If the Bureau decision maker issues a separate 

memorandum analyzing the application, the Bureau must include a copy of that 

memorandum with the decision letter to the applicant and all interested parties. 

(Memorandum from Deputy Commissioner of Indian Affairs to All Regional Directors dated 

December 20, 1999) IBIA has held that failure to provide that analysis to all interested 

parties will result in the Board's vacating the Bureau's decision or require further 

proceedings before the Board. (34 IBIA 37, 42 (1999» 

c. Is the decision appealable under 25 C.F.R. Part 27 Yes. The letter must advise that the 

decision is appealable under Part 2. 

D. When must notice of an appeal of the decision be filed? The notice of appeal must be filed 

in the office of the official whose decision is being appealed within 30 days of receipt by the 

appellant of the notice of administrative action. (25 C.F.R. Section 2.9) 

11. Publication: 

After the Bureau issues a decision and provides for administrative appeal rights and the 

administrative appeal process is exhausted, the Bureau may publish a notice of final agency 

action to accept title to the land in trust. This notice offinal agency action must be published in 

a local newspaper when approval authority is at the Regional or agency level, in the Federal 

Register when at the Central Office level. This notice allows 30 days for judicial review ofthe 

Bureau's decision. (25 C.F.R. Section 151.12{b» 



12. Certificate of Inspection and Possession: A Bureau official must conduct the inspection of the 

property immediately prior to closing and prepare and execute a Certificate of Inspection and 

Possession. (Standards, Pages 13, 14,27 - 30) 

13. Deed Acceptance: What is our role in deed acceptance? Contract or compact tribal realty 

programs may prepare the deed. The deed will be signed accepted by the approving official. (25 

C.F.R. Section 151.14. The Tribe will have the deed recorded in the. county records, pay any 

outstanding taxes and request a final title policy as ofthe date of the recording. 

14. Final Opinion of Title by the Solicitor: What is our role in obtaining a final opinion of title? The 

Tribe will forward the final title policy to the approving official for a request for final opinion of 

title. Contract and compact tribes may draft the request for final opinion of title. 

15. Recording in the Government Title Plant: The deed, final title opinion, final title policy, CIP and 

copy of the publication will be recorded in the Regional Title Plant 

END OF PROCESS: The United States can now defend title. 
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RECENT/ONGOING BIA FEE-TO
TRUST NEPA DOCUMENTS 

• Gun Lake Casino EA • Enterprise Casino EIS 

• Hannaville Casino EIS • lone Casino EIS 

• Cowlitz Casino EIS • Timbisha Casino EIS 

• Kenosha Casino EIS • Lytton Casino EIS 

• Barstow Casino EIS • Auburn Casino EA 

• Elk Valley Casino EIS • Shingle Springs EA 

• Graton Casino EIS • Cherokee Casino EA 

• Guidiville Casino EIS • Jena Choctaw Casino EA 

• Chehalis Conv. Cntr. EA • Seminole Hotel EIS 



NEPA TRIGGER 

• Fee-to-Trust Application - Bureau of Indian Affairs 



BUREAU OF INDIAN AFFAIRS 

• Agency Offices 

• Regional Offices 

• Central Office - Washington, DC f 

I 
I' , 

~ijWV 
• Office of Indian Gaming Management - Washington, DC 



POSSIBLE NEPA COOPERATING 
AGENCIES 

• Environmental Protection Agency 

• Nearby Tribal Governments 

• Army Corps of Engineers 

• US Fish and Wildlife Service 

• State Department of Transportation 

• Local City and/or County 



TYPES OF NEPA DOCUMENTS 

• Environmental Impact Statement 

• Environmental Assessment 

• Categorical Exclusion 

ENVIRONMENTAL IMPACT STATEMENT Environmental Assessment 
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AGENCY NEPA GUIDELINES 

• BIA NEPA Handbook (59 lAM 3-H) 

• OIGM Revised Checklist for Gaming-Related Acquisitions 
(March 2005) 

- --------



ENVIRONMENTAL PROCESS 
OVERVIEW 

• Develop project descriptionr------------------, 
and alternatives 

• Meet with BIA to discuss 
NEPA process 

• Develop strategy for 
implementation of off-site 
improvements 

• Develop strategy for permits 

• Prepare EA or EIS 



NEPA DOCUMENTS 

ENVIRONMENTAL IMPACT STATEMENT (EIS) 

• For large and/or controversial projects 
• Typically required for large or off-reservation casinos, 

power plants, landfills 
• NOI» Scoping Report » Draft EIS » Final EIS 
• Minimum 30 day comment period on NOI 
• Minimum 45 day comment period on DEIS 
• Public hearings on NOI and DEIS 
• Leads to Record of Decision (ROD) 
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RELATED APPROVALS 
• Indian Lands Determination - Eligibility of site for gaming 

• Indian Gaming Regulatory Act 

• Section 106 Concurrence - Cultural Resources - National 
Historic Preservation Act 

• Section 404 Clean Water Act - US Army Corps - Wetlands 

• Clean Air Act - General Conformity Determination 

• Section 7 Consultation - USFWS - Endangered Species Act 

-----



BIA - NIGC TRACK RECORD 

• Auburn Rancheria Casino EA (BIA Pacific Region) 
City of Roseville v. Norion, 219 F. Supp. 2d 130 (D. D.C. 2002) 

• Pokagon Casino EA (BIA Midwest Region) 
TOMAC v. Norion, No. 01-0398 (D.D.C. 2005) 

• Huron Casino EA (BIA Midwest Region) 
CETAC v. Norion, No. 02-1754 (D. D.C. 2004) 

• Shingle Springs Casino EA (NIGC) 
EI Dorado County v. Norion, No. CV-S-02-1818 GEB/DAD (E.D. 
Cal. 2005) 



"BULLETPROOFING" 

• Adequate range of 
alternatives 

• Detailed descri 
a Ite rn atives 

• Indirect effects 

• Cumulative impc ". 

• Environmental 
consequences 

• Enforceable mitl 

DR. 



KEY ISSUES 

• Socioeconomic Conditions 

• Traffic 
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• Water / a 

• Public 

PROJECTE 
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• Growth n~uc~ ~ 
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OTHER BIA EISs 



Chehalis Convention Center EA 

• 43 acre FTT 
• Grand Mound, WA 
• 125,000 sf Conv. Cntr. 
• 200 room hotel 
• 1600 parking spaces 
• 200 employees 
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Menominee Casino/Hotel EIS 
• Kenohsa WI ·1.4 M Sq. Ft. 
• 223 acre FTT • 400 room hotel 
• Existing dog track • 5000 seat event center 
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Pointe Malate Casino/Hotel 

• San Francisco Bay Area • Reuse of historic buildings 
• 266 acre FTT • 7560 parking spaces 
• 1.5M Sq. Ft. • Tribal Offices 
• 1130 hotel rooms • 6 Alternatives 



Hannahville Romulus Casino/Hotel 

• Romulus MI 
• 24.6 acre site 
• 9.8 acre FTT 
• 426,000 Sq. Ft. 
• 200 room hotel 
• EXisting business park 
• 5 alternatives 



Elk Valley Rancheria 
Martin Ranch 

Fee-To-Trust Project 

Lead Agency: 

u.s. Department of the Interior 
Bureau of Indian Affairs 

Pacific Region Office 
2800 Cottage Way, Room W-2820 

Sacramento, CA 95825-184 
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ELK VALLEY MARTIN RANCH 

• 203.5 acre parcel 

• Del Norte County, CA 

• 1 mile from Rancheria 

• Proposed casino/hotel 

• Replace existing casino 



MAJOR MILESTONES 

• 4/2001 - Application submitted/Tribal resolution 

• 5/2002 - EA started 

• 12/2003 - NOI to prepare EIS 

• 9/2005 - Draft EIS issued 

• 10/2006 - Final EIS Issued 

• 7/2007 - I ndian Lands Determination 

• 1/2008 - Record of Decision issued 

• 3/2008 - Land taken into trust 



COOPERATING AGENCIES 

• u.s. Army Corps of Engineers 

• U.S. Fish and Wildlife Service 

• U.S. EPA 

• CA Fish and Game 

• City of Crescent City 



OTHER APPROVALS 

• MOU with City of Crescent City 

• MOU with Del Norte County 

• Coastal Commission Consistency Determination 

• USFWS Section 7 Concurrence 



PROPOSED PROJECTS AND 
AL TERNATIVES 

• Proposed Project: 

- Trust acquisition of 204 acre Martin Ranch site 

- Construction of a resort including casino, hotel & conf. center 

- Public water and sewer service 

• Other Alternatives: 

- Alternative B: Golf course, hotel, convention center (no casino) 

- Alternative C: Golf course, hotel, convention center AND casino 

- Alternative D: Enderts Beach site casino, hotel & conv. Center 

- Alternative E: No Project 
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ARCHITECTURAL RENDITION 
OF PROPOSED PROJECT 
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ENVIRONMENTAL ISSUES 

• Geology/Seismicity 
• Water Resources 
• Air Quality 
• Biological Resources 
• Cultural Resources 
• Socioeconomics 
• Traffic 
• Land Use 
• Public Services 
• Noise 
• Hazardous Materials 
• Visual Resources 



EXISTING SITE 



AERIAL VIEW 



VISUAL EFFECTS 

• Project site outside of Coastal Zone on eastern side of Hwy 
101 

• Site visible for a few seconds from vehicles on 101 

• Project unobtrusive and visually pleasing 

• Earth tones / compatible with natural environment in 
foreground 

• Existing rocky knoll will partially block view of site 



WATER QUALITY AND HYDROLOGY 

• The resort project would be built on an area that 
represents 0.6 percent of the watershed to Crescent City 
marsh 

• Runoff would be slowed by a series of vegetated swales 

• Post construction runoff would mimic preconstruction 
conditions 

• A grading and drainage plan in the EIS provides a 
detailed hydrological analysis 

• Mitigation measures and specific best management 
practices are listed in the EIS 
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RESOURCE MANAGEMENT PLAN 

• The area within the Coastal Zone will be left in its current 
condition, and will enhance the views from the 
casino/hotel. 

• Future uses on the trust land will be restricted by federal 
laws governing wetlands and endangered species. 

• The Tribe will prepare a Resource Management Plan to 
preserve the natural beauty and habitat values of the 
property. 





CONTACT INFORMATION 

For more information please contact: 

David Zweig (dzweig@analyticalcorp.com) 

Analytical Environmental Services 
1801 7th Street, Suite 100 
Sacramento, CA 95811 
Phone (916)447-3479 
Fax (916)447-1665 



Land is Everything and Gaming is Not a 

Dirty Word- So Why Is It So Hard to 

Game On Newly Acquired Land? 

Steven Light, Associate Professor 

Institute for the Study of Tribal Gaming Law and Policy 

University of North Dakota 
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Professor of Political Science & Public Administration 
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College of Business & Public Administration 
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Institute for the Study of Tribal Gaming 
Law and Policy at the University of North Dakota 
Steven Andrew Light, Professor, Political Science & Public Administration 
Kathryn R.L. Rand, Dean & Floyd B. Sperry Professor, School of Law 

, l\. r'\ University of 
U ~('1 North Dci1kota 

IndianGamingNowocom 

Indian Gaming Now is Serious Business. 
We Know It. 

• Research 

• Education 

• Service 

• Blog 

• Consulting 
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, l\.. r\ Universntv of 
U ~I..I North Dakota 

Part I 

°GAMING ON NEVVLY 
ACQUIRED LANDS 
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IGRA's Exceptions to Prohibition on 
Gaming on Newly Acquired Lands 
(or "Section 20 Determination" pursuant to 25 u.s.c. § 2719) 

• I. Lands Vlithin or contiguous to tribe's 
existing reservation 

• 2. For tribes without reservations, lands 
within last recognized reservation & 
Vlithin state in which tribe currently located 

• 3. Settlement of land claim, or initial 
reservation, or restoration of lands 

• 4. TVio-part determination 
o "Best Interests" exception 

I l\.. r'\ Universttv of 
U ~j.J North Dakota 
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"Best Interests" Exception 
§ 2719(b)(I)(A) 

• No tie to reservation land required 

• Requirements 
o u.s. Secretary of Interior consults with tribe, state 

officials, & officials of nearby tribes 

o Determination 
I. Best interests of tribe & members 

2. Not detrimental to surrounding community 

o Governor concurs 
"Veto" power 

, ~ r\ UniverStN of 
U ~I""· North Dci1kota 

5 



Carcieri v. Salazar (Feb. 2009) 

• Supreme Court holds IRA doesn't 
authorize Interior Sec'y to take land into 
trust for benefit of "recognized Indian 
Tribe now under Federal jurisdiction" 
after 1934 

• "Now" = 1934, not time when Sec'y acts 

I l\. r'\ University of 
U "I (,J North DaKota 
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2008 Guidance Memo from Interior Dep't 

• "Commutable distance" threshold 
o "distance a reservation resident could 

reasonably commute on a regular basis to 
work at [the off-reservation] tribal gaming 
facility" 

• "General principle" 
o "the farther the [gaming facility] is from the 

reservation, the greater the potential for 
significant negative economic 
consequences on reservation life" 

J ~ n University of 
U "I tJ North Dalkota 
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I l\.. r\, University of 
U '11..1 North Dakota 

Part II 

°DOES INDIAN GAMING 
"'NORK"? 
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Impacts of $26.58 Industry 
• Tribes 

o Jobs 
o Reduced poverty 
o Public services 

~':ijr:! '~lo!' " J Jill' . . . ',~, 

o Economic development & cfi'versifi 'cation 

• State & local economies 
o Development of rural areas 
o Increased tax dollars 
o Revenue-sharing agreements 

• Individuals 
o Entertainment 
o Problem gambling & related issues 

, It... T""\ Univers~tv of 
U ~ t.;l North DC(kota 
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Variables Impacting Success 
• Tribal capacity 

o Pri 0 riti es 
o Socioeconomic deficits 
o Government institutions 

• Politics 
o State/tribal political culture & intergovt'l relations 
o Intertribal relations 
o Political, legal, & regulatory challenges 

• Location, Location, Location 

, l\. T"\ University of 
U "I tJ North Dc:11kota 
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When Does Indian Gaming "Work"? 
Indicators of Success 

• "I've heard it said that 
Indians shouldn't 
become involved in high
stakes gambling because 
it tarnishes our noble 
heritage. Personally, I've 
never believed in the 
nobility of poverty. 
Personally, I bel ieve in 
the nobility of breakfast, 
lunch and dinner." 

--Sherman Alexie 

, l\.. r\ University of 
U "I ~~. North Dci1kota 

• Diversified economies 

• Income & employ'ment 
levels in line with rest 
of U.S. 

• Strong & responsive 
governments that can 
address needs of tribal 
members 

• Improved tribal-state
local-federal relations 

11 



VVhat Do the Cards Hold? 

I l\.. T"'\ University of 
U "I tJ North DcI<.ota 

• Carcieri fix is dead 

• Midterm elections, and Senate 
Indian Affairs Committee Chair 
Byron Dorgan (D-ND) retiring 

• Obama respects tribal 
governments, but why rock boat? 

• Ken Salazar's priorities 

• Distance likely to remain relevant, 
maybe determinative 

• Courts are wildcards 

• Intertribal disagreement & 
competition 

• Changing economics 

12 
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Statement of St. Regis Mohawk Tribe 

Chief Mark Garrow, St. Regis Mohawk Tribe 



.St. Regis Mohawk Tribe 
Statement for 

Perspectives on Tribal Land Acquisition in 2010: 
A Call to Action 

June 3, 2010 

The St. Regis Mohawk Tribe appreciates the invitation to present at this conference, and 
sends our regrets that we were unable to be there today. We believe that it is important to 
continue the dialogue that was begun with this Administration last fall and that all tribes, 
regardless oftheir individual wealth, be heard on this issue. 

Land acquisition, for tribes like the St. Regis Mohawks, is essential to our continued 
existence. Our tribe's recognized reservation covers approximately 14,000 acres in Upstate 
New York. Our current land claim litigation has been moving through the federal courts for 
over 30 years. In 2005, we came very close to negotiating a settlement with all parties 
involved: New York State, New York Power Authority, local counties and all three Mohawk 
governments (the Tribe, which has jurisdiction as a US Federally recognized tribe, the 
Mohawk Council of Akwesasne, which has jurisdiction over the portion of our territory that 
is located within the exterior boundaries of Canada, and the Mohawk Nation Council of 
Chiefs, the traditional government of the Mohawks). 

While moving through the state legislative approval process, the Supreme Court decided the 
Sherrill case involving the Oneida Nation of New York. Finding that the Oneida Nation had 
allowed its claims to sit too long, the Supreme Court determined that the only way for the 
Oneida Nation to regain its original reservation was to use the existing Land Into Trust 
process. 

This holding resulted in the State parties to our land claim settlement withdrawing their 
agreement and it never receiving fInal approval by the State legislature. Much of the land 
within the land claim area had already been purchased by the Tribe, or by individual 
Mohawks in anticipation of the settlement of the claim. 

As a result of the failure of the land claim settlement agreement to gain fInal approval, the St. 
Regis Mohawk Tribe made a decision to follow the advice of the Supreme Court and being 
applying to take those lands into trust. In April of 2007, we fIled an application to take into 
trust 39 acres of land, adjacent to the existing reservation. Despite the apparent logic of 
using the existing land into trust process to acquire this land, which was already being 
utilized by the Tribe's Environment Division as a Solid Waste Transfer Station, the Tribe has 
been unable to do so. 

The majority of delays in this process have been due simply to the BIA's failure to process 
documents. For example, it took 11 months from the date of the Tribe's reply submission for 
the BIA to notify us that it needed additional and missing information to complete the review 
process. It took fIve months for the BIA to even provide to us the local government's 



response to the application. To add insult to injury, after many inexcusable delays on the 
part of the Bureau to process the application, and over a year after we began the process, we 
were informed that our Phase I assessment had expired and had to be redone. 

The Bureau's response to this application has been one of excuse after excuse as to why the 
application has not been processed. From their losing critical documents provided by the 
Tribe, such as the original warranty deed, to failure to respond timely to FOIA requests from 
the local governments, it is clear that the Bureau is either purposely delaying the processing 
of this application, or is administratively incapable of processing it. 

Despite many inquiries, the St. Regis Mohawk Tribe is still awaiting word from the Bureau 
as to the status of this application. 

Although this is our first land into trust application involving our reservation, the St. Regis 
Mohawk Tribe is not unfamiliar with the tactics of the Bureau when it applies to land into 
trust for the purpose of gaming. 

Our Tribe's experience represents what is without question the most compelling example of 
an Indian tribe that was completely "blind-sided" by a policy that was developed solely as a 
thinly-veiled pretext for denying all off-Reservation fee-to-trust applications. Our Tribe went 
to extraordinary lengths to satisfy every conceivable requirement of federal and even state 
law in order to bring the Monticello Racetrack Project to fruition. 

Let me begin by providing you with some background on how our project developed and 
why it was complete, for all intents and purposes. 

Between 1996 and 2000, the St. Regis Mohawk Tribe sought approval of 29 acres of land in 
the Village of Monticello under the existing fee-to-trust regulations. In April of2000, then 
Assistant Secretary of Indian Affairs, Kevin Gover issued an affirmative Section 20 
determination that the Tribe's application would be in the best interest of the Tribe and its 
members, and would not be detrimental to the surrounding community. He wrote to then
New York Governor George Pataki requesting his concurrence in this determination, and 
asserted that the Department would acquire the land into trust upon the Governor's 
concurrence. 

From May 2000 through July 2005, the tribe explored the viability of pursuing an alternative 
Section 20 project at a nearby location. 

In 2005, the St. Regis Mohawk Tribe reactivated its fee-to-trust application for the 29.31 acre 
site at the Monticello Raceway site and, after consultation with George Skibine, Acting 
Deputy Assistant Secretary for Policy and Economic DevelopmentlDirector of Indian 
Gaming Management Staff, confirmed that the two part determination received by the project 
was still valid, and upon the Governor's concurrence the Department would resume 
consideration of the application to take land into trust at Monticello Raceway. Skibine also 
informed us that the environmental work would likely need to be "refreshed" and revised. 



On October 31, 2006, the BIA Eastern Region submitted the FONSI and fmal EA to the BIA 
Central Office with the recommendation to take the land into trust and issue the FONSI and 
two months later, on December 21, 2006, Associate Deputy Secretary Cason signed the 
FONSI and sent transmittal letters to the Tribe and to Governor Pataki requesting his 
concurrence with the Department's Section 20 secretarial determination. The December 2006 
FONSI was the third one issued by the Department for the construction of the Tribe's casino 
project at the Monticello Raceway site. 

On February 18, 2007, Governor Spitzer signed a letter concurring and, on behalf of New 
York State, entered into a gaming compact with the Tribe. The St. Regis Mohawk Tribal 
Council sent a letter to Secretary Kempthorne formally requesting that he approve the Tribe's 
fee-to-trust application and acquire the land into trust for its intended purpose. 

Numerous and repeated requests to meet with Secretary Kempthorne to discuss the apparent 
delay in rendering a final decision on the Tribe's application were made by the Tribe and 
ignored by the Secretary. After months of silence, on January 4, 2008 the Tribe received its 
form letter denial. We had never been provided any indication that the application was 
deficient or that it lacked any key information, nor had we been provided with any 
opportunity to provide additional information on the Department's "commutability" 
concerns. 

There have been numerous discussions on the legality of the Secretary's actions and on the 
legality of the "commutability factor" imposed by the "Guidelines" issued by the Bureau on 
January 3, 2008. It is not necessary to repeat them here. 

What we would like to point out is that in the Spring of 2009, the St. Regis Mohawk Tribal 
leaders were invited by the new administration to meet with Department of Interior officials 
to discuss the affects of the actions of the previous administration on our Tribe. We 
discussed, with Laura Daniels Davis, our belief that we had been treated unfairly, that actions 
had been taken by the former administration that drastically affected our ability to exercise 
our rights under IGRA, had cost the tribe an enormous amount of money, time and other 
resources, and that the most egregious action was that this had all taken place, behind closed 
doors, without any consultation or due process to the affected tribes. We were assured by her 
that day, and by Mr. Echohawk since, on numerous occasions since, that the "Guidance", as 
well as other decisions made by the previous administration without consultation of the 
affected tribes, were under review and that a decision on how to address these issues were 
"forthcoming. " 

It has been over a year since those meetings, and we, along with other tribes affected by the 
Department's apparent moratorium on ANY land -into -trust decisions, have heard nothing 
from this Administration. 

Specifically, today, we have been asked to comment on the cost to the Tribe ofthe actions 
and, probably more significant, inactions by the Department of the Interior and Bureau of 
Indian Affairs on our applications. While we could provide you with the monetary 



breakdown in terms of attorney's fees, lobbyist's fees, extensive environmental studies, 
traffic studies, etc., the St. Regis Mohawk Tribe believes that the greatest cost of these 
experiences to our government, and to the Mohawk people, is the growing lack of trust of the 
federal government and its promises to Indian country. 

The frustration of trying to work within the existing federal system and of following all of the 
rules set before us, just to have the rug pulled out from under us, is quickly drawing the St. 
Regis Mohawk Tribe to the only conclusion possible: that the "best interests of the tribe" 
side of the two part determination is an insignificant factor once the federal government starts 
weighing its loyalties to big business, wealthy Tribes and influential state politicians. 

We, like the other Tribal Leaders participating today, are hoping that conferences and 
discussions such as the one taking place today bring a national spotlight on an issue that is at 
the heart of our ability to maintain our cultures, our communities and our economic stability,
- the right to reestablish our land bases, through the legitimate process set out by Congress to 
do so. 
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ORAL STATEMENT OF BUCK SMITH 

CHAIRMAN, WARM SPRINGS TRIBAL COUNCIL 

FEE TO TRUST CONFERENCE 

SEATTLE, WASHINGTON 

JUNE 3,2010 

Good afternoon. My name is Buck Smith and I am Chairman of the 

Warm Springs Tribal Council. In my comments today, I want to talk 

about my Tribe's gaming project in the Columbia River Gorge and the 

tremendous cost and frustrations we have had to deal with in taking land 

into trust for this project. 

First, let me give you a little background. My ancestors are Columbia 

River people. I am a Wasco Indian, and my forefathers lived right 

where our casino project will be located, in the town of Cascade Locks 

on the Columbia River. Our 1855 Treaty with the United States was 

negotiated and signed not far from Cascade Locks, and today our Warm 

Springs tribal members actively exercise our Treaty fishing, hunting and 

other off-reservation rights in the Cascade Locks area. 
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Our Reservation is located less than an hour's drive south of the 

Columbia River, and in 2001 the tribal membership voted 

overwhelmingly in a referendum to have the Tribal Council pursue a 

gaming project in our traditional homeland in the Gorge. The reason 

the tribal members voted this way is simple: we have a beautiful but 

isolated reservation that has always relied on natural resources-mainly 

timber-to generate revenue for our tribal government. But the timber 

industry has been in steady decline for decades and our income from the 

tribal forest resource is now a small fraction of what it was 20 years ago. 

We simply must fmd a major new source of revenue to fund our 

government and create jobs for our nearly 5,000 tribal members, 60% of 

whom are unemployed and nearly 40% of whom live in poverty. A 

resort and casino on the interstate highway in the Gorge, which would be 

close to the Reservation and in the heart of our Treaty ceded homeland, 

is the only opportunity we see with the potential to tum around our 

worsening fmancial situation and create hundreds and hundreds of jobs 

for our tribal members. The tribal voters were right-we simply must 
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pursue this project to secure the financial future of our tribal government 

and our tribal members. 

In view of our worsening financial situation, and considering that the 

Tribe must bear all of the costs of pursuing fee-to-trust approval for the 

Cascade Locks gaming project, we have been understandably very 

resentful of unnecessary costs added by the Interior Department due to 

the following: 

• Interior's long and unexplained delays in processing our 

application: 

• Interior's unnecessary and unannounced changes in the policies 

and rules we must follow to obtain approval; and 

• Interior's unjustified additional requirements imposed on our 

application. 

Let me explain what I mean. 

In early April, 2005, Warm Springs filed our application to take the 25 

acre Cascade Locks Industrial Park site into trust and have it declared 
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eligible for gaming. We came to this site at the invitation of the local 

city and county governments and the Governor of Oregon. They wanted 

this development located in the mostly empty Cascade Locks Industrial 

Park to fulfill a goal of the Gorge National Scenic Area Act calling for 

development, especially tourism based businesses, within the city limits 

of Gorge towns and cities, such as Cascade Locks. They also wanted the 

Tribe to locate the casino in the Cascade Locks Industrial Park instead of 

building a casino on the Tribe's gaming eligible trust allotment near 

Hood River, Oregon. To comply with the wishes of the local 

community and the Governor, we agreed to this "land swap' and applied 

to take the Cascade Locks site into trust. 

When we started the fee-to-trust process, the first thing we did was agree 

to pay the environmental contractor hired by the BIA to prepare an 

Environmental Impact Statement for the trust acquisition. We were told 

that the NEP A process, leading to a fmal EIS and a Record of Decision, 

would take 18 to 24 months and we would pay the contractor $2.8 

million. But it is now over five years later, the NEP A process is not 
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finished and the Tribe has paid the contractor over $4 million with 

$78,000 still to be paid to complete the NEPA process. 

Why has the NEP A process taken so long and cost so much more than 

we were told? The reason is simple, Interior Department officials in 

Washington, D.C. deliberately delayed and extended the process and 

thereby increased the cost. It began early in the process, when Interior 

officials ordered the BIA in Portland reopen the scoping phase, adding 

months to the process. Then Interior officials required that the EIS study 

of one additional alternative, and then, later, another alternative. Those 

additions to the EIS added at least a year to the process and required the 

Tribe to pay the contractor over $700,000 more in fees. Then, Interior 

officials required that the public comment period on the draft EIS be 

enlarged from the usual 30 days with one public meeting to 90 days with 

five public meetings, again adding months and thousands of dollars to 

the cost of the NEP A process. 

Then, there have been the very long and unexplained delays in the 

NEP A process. The draft EIS for the Cascade Locks project was ready 
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for public comment in June, 2007. Usually, it takes just a few weeks for 

a draft EIS to be approved for publication in the Federal Register. But, 

in our case, the draft EIS was not published in the Federal Register until 

nearly nine months later, in February, 2008. At the time, officials in 

Secretary Kempthome's office said the reason for the delay was so that 

the Administration could develop a new Indian gaming policy. Now, 

history repeats itself and the fmal EIS for the Cascade Locks project has 

been awaiting Federal Register publication since September, 2009 -

over eight months - with no end sight. Again, using the same 

justification as the last administration, officials in Secretary Salazar's 

office explain the delay by saying that they are working on a new Indian 

gaming policy. Of course, the final EIS is not a decision on whether to 

approve the project. Nevertheless, Secretary Salazar's moratorium on 

Indian gaming decisions has been expanded without any justification to 

block routine NEP A actions such as publications of our final EIS. 
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Our problems and frustrations with delays and added costs go well 

beyond the NEP A process. Since we filed our fee-to-trust and gaming 

eligible application in April, 2005: 

• Interior has reversed past practice and overruled precedent by 

refusing to approve our Class III gaming compact with 

Oregon's governor because the gaming site is not yet in trust; 

• Interior has modified the Office of Indian Gaming 

Management's "checklist" requirements for the gaming 

acquisitions process with the clear objective of making the 

process more time consuming, costly and difficult; 

• Interior has promulgated new regulations governing the 

IGRA Section 20 process with no grandfathering, thus 

forcing Portland BIA staff and the Tribe to "consult" with a 

dozen additional cities and counties more than three years 

after consultations under the former rules had been 

completed; 
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• After the time period for additional consultations with the 

surrounding community was concluded, Interior granted 

consultation status to a tribe located 100 miles from the 

gaming site, even though the new regulations call for such 

tribes to be no more than 25 miles away; 

• Interior announced in an internal policy guidance memo a 

new "commutability" standard, which only later Warm 

Springs was determined to have met after Secretary 

Kempthorne directed the Acting Deputy Assistant Secretary 

for Indian Affairs personally to drive the distance between 

the Cascade Locks gaming site and the Reservation. 

These changes in the rules, policies, and procedures within the fee-to

trust gaming process have proven to be extremely time consuming and 

costly. Together with the added costs of the NEPA process, Warm 

Springs officials estimate that we have spent from $10 million to $11 

million of our own diminishing funds pursuing the fee-to-trust process 

for this project. 
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The Tribe cannot afford this process that has lasted far longer and cost 

far more than BIA officials led us to believe when we started. Maybe 

that is what Interior officials in the last administration and in this 

administration hope; that we will exhaust our resources and simply give 

up in frustration. But we cannot afford to do that. We have been in the 

process too long-almost ten years since our membership passed the 

Gorge casino referendum-and it is too important to the future of our 

people and our land to quit now because we have been treated so 

unfairly. Instead, we will push back as hard as we can and insist that 

this administration promptly and fairly complete consideration of our 

application. We will rely on our justifiable expectation that this 

administration will act in good faith to implement IGRA, which was 

enacted by Congress to assist tribes with gaming-related economic 

development. Just last week, we wrote to Interior officials demanding 

that they comply with federal statutes and regulations requiring timely 

completion of the NEPA process. As we stated in our letter, the 

unjustified delay in completing the NEP A process for our project is not 

only unfair, it is unlawful. 
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We will continue to write letters and seek meetings with senior Interior 

Department officials to voice our concerns about unwarranted delays 

with NEP A and the overall land acquisitions process. So far, we have 

had no success with these efforts. In fact, since last November, all of 

our meeting requests with senior political officials in Interior to discuss 

the Cascade Locks project have been denied. We now have a situation 

where Interior officials not only refuse to move our application forward; 

they even refuse to talk to us about it. This has been a huge 

disappointment for us. We expected so much more from the new 

Obama Administration. Nonetheless, our Tribal Council has an 

obligation to our nearly 5,000 members to continue to work as hard as 

we can to make this project a reality and fulfill the hopes and aspirations 

of our people. We will never back down from that responsibility. 

Thank you. 
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Native American Gaming Insights 
Off-Reservation Gaming Approvals: How Will the Feds 
Play Their Hand? 

Introduction 
After two decades of spectacular growth, the Native American gaming industry is at a 
crossroad. Two critically important issues will determine the future for expansion of 
the industry: whether tribes will have access to the debt capital needed to finance 
growth, and federal government policy decisions regarding approvals for future Native 
American gaming developments on off-reservation lands. With respect to access to debt 
capital (in the form of bonds and bank loans, which historically have been the primary 
source used to finance growth of the industry), it is not surprising that investor 
sentiment on the sector has soured over the past 18 months, as poor trends in regional 
gaming markets pressure credit profiles, three tribes defaulted on bond payments in 
2009, and the Mashantucket Pequot Tribal Nation announced a forbearance agreement 
with its senior lenders as the tribe seeks to restructure its debt load. However, recent 
credit market activity, most notably an October 2009 $200 million bond issuance by the 
Mohegan Tribe of Connecticut, which represents the first bonds sold in Indian Country 
since May 2008, illustrates that investors remain willing to lend to tribal entities 
despite the relative lack of hard asset security and the unique legal issues involved in 
lending to a sovereign government. 

Fitch believes it is unlikely a tribe would be successful in arranging debt financing for a 
large-scale greenfield casino development in the current operating and credit market 
environment. However, over the longer term, assuming an economic recovery leads to 
stabilization of gaming operating trends and improved investor sentiment, an even 
more limiting factor is the position of the federal government relative to granting 
regulatory approvals to construct such a project on trust land. These regulatory 
approvals are critical to the viability of such projects, because operating a casino on 
trust land confers unique benefits relative to commercial gaming activity, which is 
heavily regulated and taxed by state governments. 

Since the promulgation of the Indian Gaming Regulatory Act (IGRA) set the framework 
for the Native American gaming industry in 1988, there has been significant political 
controversy. Proponents of expansion tout the benefits of economic development, 
while opponents decry "reservation shopping" and the ills associated with the 
expansion of casino gaming. What is indisputable, however, is that it has never been 
easy for a tribe to obtain regulatory approval for gaming on off-reservation land. 
Complying with the myriad requirements necessary to gain these approvals consumes 
vast amounts of resources, and from start to finish the process can take more than 10 
years. Whenever a tribal government begins this process, obtaining eventual approval is 
always far from guaranteed, and recent developments have made the likelihood of a 
successful outcome even more remote. These developments include guidance and a 
rule published by the U.S. Department of the Interior (001) in 2008, as well as the 2009 
U.S. Supreme Court ruling in Carcieri v. Salazar. 
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Federal Legislation 
Relevant to Off
Reservation Gaming 
Project Approvals 
The Indian Reorganization 
Act of 1934. The federal 
government derives its 
authority to take land into 
trust for the benefit of 
tribes from this legislation, 
specifically Part 151. A 
decision with respect to a 
land into trust application 

2 

is sometimes referred to as 
a "Part 151 determination." 

The Indian Gaming 
Regulatory Act. When 
promulgated in 1988, IGRA 
set the framework for the 
Native American Gaming 
Industry. Unless a parcel of 
off-reservation land taken 
in trust after 1988 meets 
IGRA requirements, it is not 
eligible for gaming. 

Corporates 

The actions taken by the 001 under the Bush Administration in 2008 were clearly an 
effort to curb off-reservation gaming expansion. Since the Obama Administration took 
office in January 2009, there has been speculation as to whether the federal 
government will at some point take action to roll back the prohibitive Bush era policies. 
DOl officials have recently made public comments that the department is reviewing its 
off-reservation gaming approval policy, while several bills introduced in Congress would 
provide a legislative solution for the issue raised by the Carcieri v. Salazar ruling. Fitch 
is closely monitoring developments on the federal legislative and policy front to assess 
their impact on the sector. 

This report explains the 2008 DOl actions and the Carcieri ruling, the associated impact 
of these developments on the approval process, and the actions the federal government 
now may take with respect to these issues. The report also provides a summary of the 
implications for the credit outlook for the sector. The Appendix (beginning on page 7) 
provides a glossary of relevant terms and a simplified overview of the most critical 
section of IGRA with respect to off-reservation gaming approval. 

u.s. Supreme Court Decision: Carcieri v. Salazar 
Background 
To conduct gaming on a given parcel of land, a tribe must secure two important 
approvals regarding land status. The land must be taken in trust by the federal 
government for the benefit of the tribe, and that parcel of trust land must be approved 
to be used for gaming purposes. The DOl has the authority to make these decisions, and 
two separate pieces of legislation are involved: the Indian Reorganization Act of 1934 
(IRA), and IGRA. 

• The IRA gives the DOl the authority to take land into trust and outlines the 
considerations for doing so, but the legislation has nothing do to with Indian gaming 
specifically. 

• To be approved for gaming purposes, a parcel of land taken into trust after 1988 
must meet the requirements of IGRA. The DOl calls this step a "lands 
determination. " 

• The DOl has never formally specified a particular sequence for considering approval 
of an off-reservation gaming proposal. Assessment of the land into trust application 
and the IGRA lands determination can happen simultaneously or separately, if a 
tribe decides to convert use of a parcel previously taken in trust to gaming at a 
later date. 

A February 2009 U.S. Supreme Court ruling has affected the step of the approval 
process that involves having land taken into trust. In this case, Carcieri v. Salazar, the 
state of Rhode Island challenged a Bureau of Indian Affairs decision to take land in trust 
for the Narragansett Indians for the purposes of developing a housing project. In its 
ruling, the U.S. Supreme Court effectively stated that the federal government cannot 
take land into trust for a Native American tribe that was not under federal jurisdiction 
as of 1934, when the IRA was enacted. 

Impact 
The ruling will affect all pending or future land into trust applications for tribes that were 
not clearly under federal jurisdiction in 1934. The ruling has implications for all land into 
trust requests, not just those intended to be used for casino gaming purposes. Indeed, 
the majority of land into trust applications to the DOl are for purposes other than gaming, 
including other tribal government or economic development uses. For those tribes that 
were under federal jurisdiction in 1934, the processing of land into trust applications 
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2008 DOl Guidance 
and Rule Are 
Interrelated, but 
Address Different 
Issues 
The January 2008 guidance 
addressed the land into trust 
application process. 

The May 2008 rule addressed 
the circumstances under 
which a parcel of off 
reservation land qualifies 
under one of the IGRA 
exceptions to allow gaming 
on lands taken into trust 
after 1988. 

Corporates 

should proceed as before the ruling. The term "under federal jurisdiction" is ambiguous. 
Clearly, a tribe that is federally recognized can be classified as being under federal 
jurisdiction, so those tribes which were federally recognized by 1934 are unaffected by 
the ruling. The most significant impact will be felt by those tribes that were not federally 
recognized before 1934 and either have a land into trust application pending or seek to 
submit such an application in the future. A possible solution for those tribes may be to 
prove that they were under federal jurisdiction at the time of enactment of the IRA. 
Tribes will have to work with the 001 to pursue this course of action, and there is 
currently no process identified for how this would proceed. 

Nationwide, there are many tribes operating casino gaming on trust lands which were 
not federally recognized and therefore not clearly under federal jurisdiction by 1934. 
Fitch believes that these gaming operations are unlikely to be affected by the ruling. 
Only Congress has the power to place land into or remove land from trust, and existing 
law limits challenges to federal land acquisitions after occurrence to a narrow set of 
circumstances, preventing these lands from being taken out of trust. 

Possibility of a Legislative "Fix" 
Congressional legislation would be the most straightforward method to fix the problem 
raised by the ruling. Three separate bills recently introduced in Congress (one in the 
Senate, two in the House) would accomplish this by making slight amendments to the 
language of the IRA to reaffirm the ability of the U.S. government to take land into 
trust for all federally recognized tribes. Based on public comments from 001 officials, 
the Obama Administration supports a legislative solution that restores the ability of all 
federally recognized tribe to pursue land into trust applications. However, the timing of 
the legislative process with respect to these bills is unclear and there are certainly 
many higher legislative priorities facing Congress at this time. It appears that the 001 is 
continuing to process land into trust applications in the meantime. However, evaluating 
the status of the land into trust application process is difficult, as it is hard to obtain 
accurate information as to the number of pending applications and the intended use of 
the lands. What is clear is that it has always been a cumbersome process. The U.S. 
Government Accountability Office has published reports critical of the DOl's process for 
evaluating applications, citing a huge backlog of requests and a long lag time in 
processing applications, although much of the delay is attributable to litigation 
opposing trust acquisitions. 

2008 DOl Guidance and Rule 
Background 
In May 2008, 001 promulgated a rule under IGRA, specifically related to the sections of 
the legislation that describe the exceptions a parcel of off-reservation land acquired in 
trust after 1988 must meet in order to qualify for gaming purposes. The rule clarifies 
the standards the 001 will use when interpreting the various exceptions. The May 2008 
rule followed guidance published by the 001 in January 2008, which addressed taking 
off-reservation land into trust for gaming purposes. The January 2008 guidance related 
specifically to the criteria used by 001 when considering a land into trust application, 
which are stipulated by the IRA. The May 2008 rule and January 2008 guidance attempt 
to address the controversy related to off-reservation land acquisitions for gaming 
purposes, which has been a hot-button political issue ever since the passage of IGRA set 
the framework for the Native American gaming industry in 1988. 

The 2008 001 rule and guidance did not go as far as Congressional bills introduced in 
2005-2006 by Sen. John McCain and other legislators in curbing the potential for off
reservation casino projects. Sen. McCain's draft bill proposed complete elimination of 
the IGRA two-part determination process for gaming on off-reservation land, which is 
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Per IGRA, gaming is allowed on off
reservation land taken in trust 
after 1988 (sometimes referred to 
as "newly" or "after-acquired 
lands") only if it meets one of 
these exceptions: 

The land is taken in t rust as 
a result of the settlement 
of a land claim. 

The land is the initial 
reservation of a newly 
federally recognized tribe. 

The land is restored to trust 
status for the benefit of a 
tribe that was stripped of 
and later restored to 
federal recognition. 

If the land does not qualify under 
one of these exceptions, the tribe 
must pursue approval of a two-part 
determination (see the Appendix 
on page 7) . 
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considered the most controversial of the IGRA exceptions. Although that legislation 
ultimately died in committee, Congress could again consider legislative changes to IGRA, 
which would supersede the relevance of any 001 rules of guidance. 

Impact 
One of the most important parts of IGRA is Section 20, which relates to gaming on lands 
acquired after Oct. 17, 1988 and allows for off-reservation gaming on these "newly 
acquired lands" under certain circumstances, which are called exceptions. (For a more 
complete explanation of the IGRA exceptions, see the side box and Appendix on page 7). 
The May 2008 rule addresses three primary issues. 

• It clarifies the interpretation of the exceptions by providing definitions for key 
terms in IGRA Section 20, the original language of which is vague. 

• It clarifies what conditions a parcel of newly acquired land must meet to qualify 
under the settlement of a land claim, initial reservation, or restored lands 
exceptions. 

• It clarifies the process the 001 will use when assessing a parcel under the two-part 
determination exception , including specifics on what information must be provided 
to the 001 during the application process. 

The most controversial aspect of the rule involves the requirement that a tribe 
demonstrate a modern connection to a parcel of off-reservation land that it is seeking 
to use for gaming purposes under the initial reservation or restored lands exceptions. 
For tribes seeking a two-part determination, the rule stipulates that the application 
provide information on the distance of the land from the location where the tribe has 
its core governmental functions, as part of assessing the potential benefits and adverse 
impacts of the project to the tribe and its members. 

The modern connection requirement has been interpreted by many involved parties as 
a "commutability" standard. While the rule does not specify an exact distance 
limitation, it stipulates that the land be located within a "reasonable commuting 
distance of the tribe's existing reservation," "near where a significant number of tribal 
members reside," or "within a 25-mile radius of the tribe's headquarters or other tribal 
government facilities." 

The May 2008 001 rule and January 2008 001 guidance address different issues. While 
the May rule addresses considerations for gaming use approval for a parcel of off
reservation land, the January guidance addresses considerations for assessing land into 
trust applications. As noted earlier in this report, the two issues are closely related; a 
land into trust application and consideration of whether the parcel will meet one of the 
IGRA exceptions can be reviewed by the 001 simultaneously. The impact of the January 
guidance with respect to the approval process is very similar to that of the May rule. 
Like the May rule, the January guidance introduced the idea of a com mutability 
standard when 001 is considering off-reservation land into trust applications for gaming 
purposes. 

At the time of the publication of the January 2008 gUidance, 30 tribes had land into 
trust applications pending for off-reservation gaming sites. The 001 immediately 
rejected 10 of these on the basis that the lands were further than a "reasonable 
commuting distance" from the reservation, and returned the applications of another 11, 
citing incomplete information. 
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001 Actions on Trust Applications Following January 2008 Guidance 

Applications Returned Citing Incomplete Information 
Yseleta del Sur Pueble of Texas (Dona Ana County, NM) 
Turtle Mountain Chippewa Tribe (Grand Forks, NO) 

Muckleshoot Tribe of Washington (King and Pierce 
Counties, WA) 

Lower Elwha Tribe (Clallam County, WA) 
Lac Vieux Desert Band of Lake Superior Chippewa Indians 

(Dickinson County, MI) 
Kickapoo Tribe and the Sac and Fox Nation (Wyandotte 

County, KS) 
Ho-Chunk Nation (Cook County, IL) 

Dry Creek Rancheria (Sonoma County, CAl 
Colorado River Tribes (Blythe, CAl 
Confederated Tribes of Colville, WA (Wenatchee, WA) 
Burns Paiute Tribe (Ontario, OR) 

Source: U.S. Department of the Interior. 

Applications Denied 
Stockbridge Munsee Community of WI, (NY Catskills) 
Big Lagoon Rancheria and Los Coyotes Band of Cahuilla 

and Cupeno Indians (Barstow, CAl 
Hannahville Indian Community (Romulus, MI) 

Chemehuevi Tribe (Barstow, CAl 
St Regis Mohawk (NY Catskills) 

Jemez Pueblo, NM (Anthony, NM) 

Lac du Flambeau Band of Lake Superior Chippewa 
(Shullsburg, WI) 

Mississippi Band of Choctaw Indians (Jackson County, MS) 
Seneca-Cayuga Tribe of Oklahoma (Montezuma, NY) 

Outlook Under the Obama Administration 
The impact of the 2008 001 rule and guidance amounts to an effective ban on approvals 
for new off-reservation gaming projects at the present time. The important question at 
the moment is whether the federal government under the Obama Administration will 
take action to relax the modern connection requirement. The 001 has held consultation 
sessions with tribal governments on the issue, and officials have recently indicated in 
public comments that the government is reviewing its off-reservation gaming approval 
policy. However, there has been no clear indication as to the timing of a decision, and 
it is uncertain whether the department will reverse the current stance. 

The issue remains highly controversial politically, and since the 2008 guidance and rule 
were published many members of Congress have made known their position on either 
side of the issue. Legislators from Nevada, California, and Arizona - all states with 
substantial existing gaming interests, both Native American and commercial- recently 
expressed their opposition to off-reservation expansion in a letter to the 001. This was 
countered by a response from New York Sens. Schumer and Gillibrand, who support off
reservation casino proposals in the Catskills region. While no member of Congress has 
indicated that they will introduce legislation during this session to address off
reservation gaming approvals, such action could be preCipitated by whatever decisions 
are made by the 001 in its current policy review. If Congress were to pass legislation 
addressing the issue, it would supersede the relevance of any 001 rules or guidance. 
The last time legislation to address the issue was seriously considered by Congress was 
in 2005-2006, when several bills proposed changes to IGRA that would have drastically 
limited off-reservation expansion. 

Credit Implications 
The current roadblocks to industry expansion are a near-term positive for Native 
American tribes with established casinos, as well as for their commercial counterparts, 
particularly in the context of depressed credit markets and a poor gaming operating 
environment. The effective ban on off-reservation gaming approvals will provide a curb 
on the amount of additional gaming capacity coming online. Fitch does not expect that 
either the ruling in the Carcieri v. Salazar case or the 2008 001 actions will jeopardize 
the legal status of off-reservation casino operations established prior to these 
developments. 
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Over the longer term, Fitch believes that clarity on the issue of off-reservation trust 
land acquisitions would benefit all parties involved in the gaming industry. At the 
present time, vast amounts of money and other resources are wastefully deployed, not 
only by tribal governments seeking off-reservation casino approvals, but also by many 
other constituents with an interest in the outcome of these decisions. Furthermore, the 
ability to take land into trust is a unique and valuable economic development tool used 
by Native American tribes, and the utility goes far beyond gaming. Certainly in the case 
of the Carcieri ruling, but also in some respects of the 2008 001 actions, the ability of 
tribes to use this tool for purposes other than gaming land acquisitions has been 
affected, potentially affecting other tribal government and economic development 
initiatives. 
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The following list is a selected group of terms that are often used in reference to trust 
land acquisitions and gaming land use approvals. The source of the definitions includes 
the relevant legislation and other federal government publications. 

Indian Reorganization Act of 1934 (IRA). With respect to gaming land use approvals, the 
IRA governs the part of the process that involves the federal government taking the 
land into trust for the benefit of the tribe. The federal government derives this 
authority from part 151 of the IRA. 

Part 151 Determination. Term sometimes used to refer to the process of the DOl 
assessing a tribe's land into trust application. 

Indian Gaming Regulatory Act (IGRA). This 1988 legislation set the framework for the 
Native American gaming industry. 

Indian Lands. This term is important with respect to IGRA. IGRA defines "Indian Lands" 
as 1) all lands within the limits of any Indian reservation, and 2) any lands with trust or 
restricted fee status. All lands meeting the first part of the definition are eligible for 
gaming, and lands meeting the second part of the definition after 1988 are eligible if 
they meet the criteria of one of the IGRA Section 20 exceptions. 

IGRA Section 20. The section of IGRA that describe the criteria lands taken in trust after 
1988 must meet to be eligible for gaming purposes. 

Newly or After Acquired Lands. Lands acquired in trust after passage of IGRA in 1988. 
These lands must meet one of the Section 20 exceptions to qualify for gaming use. 

Modern Connection. This term was introduced by the May 2008 DOl rule implementing 
Section 20 of IGRA. The rule says that a tribe can demonstrate a modern connection to 
a parcel of land by one of the following: 1) the land is located near where a significant 
number of tribal members live; 2) the land is within reasonable commuting distance of 
the tribe's reservation; 3) the land is within 25 miles of the tribe's governmental 
headquarters or facilities; 4) other factors (left open-ended). 

Commutable Distance. As defined in the January 2008 DOl guidance on taking off
reservation land into trust for gaming purposes: "A commutable distance is considered 
to be the distance a reservation resident could reasonably commute on a regular basis 
to work at a tribal gaming facility located off reservation." 

IGRA Lands Determination. Term sometimes used to refer to the process of assessing 
whether a parcel qualifies for gaming purposes per the language of IGRA. 

IGRA Two-Part or Secretarial Determination. A determination by the federal 
government that, for a parcel of off-reservation land taken in trust after 1988 and 
which does not meet one of the other Section 20 exceptions, 1) a proposed gaming 
facility is in the best interest of the tribe and its members, and 2) it would not be 
detrimental to the surrounding community. 

Native American Gaming Insights November 11, 2009 7 
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Illustration Of IGRA Lands Determination Process 

Regulatory Approval Process for Gaming on Land Acquired after Oct. 17, 1988 

Source: Fi tch . 

Can use for gaming once taken in trust 
by Federal Government. 
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Perspectives on Tribal Land Acquisition in 2010 Finding Money, Running Out of Money 
Native Governments & Wall Street 

I Wall Street & Indians in 1664 

• Map of New York City in 1664, showing wall on Wall Street 

• Wall was to keep the Indians out 
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Perspectives on Tribal Land Acquisition in 2010 
Finding Money, Running Out of Money 
Native Governments & Wall Street 

I Wall Street & Indians in 2010 

• Over $20 billion in "Wall Street" securities deals 

• Several Nations are SEC registered issuers 

• A large number of Nations have bank credit facilities, totaling more than an estimated $15 
billion 

• 28 Nations have raised capital in the bond or note markets - mostly in the high yield market 

• 6 Nations - 1 with energy resources, 5 with gaming operations - have been awarded higher 
investment grade ratings by national rating agencies; rare in Indian Country but typical for 
state and local governments 

• Many Nations have issued tax-exempt bonds, including Tribal Economic Development Bonds 

However, the tremendous progress made by tribes and their enterprises is now somewhat challenged by a few high profile 
debt restructuringsldefaults and recent court decisions, as well as current high yield and bank market conditions 
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Perspectives on Tribal Land Acquisition in 2010 
Finding Money, Running Out of Money 
Native Governments & Wall Street 

I VVhathaschanged? 

• Gaming: the growth in Native American financing transactions grew at impressive rates to 
accommodate the continued expansion of Native American gaming 

• Economic self-sufficiency: Tribes are building economic foundations to reduce dependence 
on federal programs 

• Increased sophistication: Tribes are partnered with development and market experts to tap 
the traditional bank loan market and the tax-exempt, private placement (insurance 
companies), high yield and investment grade bond and note markets 

• Governmental Maturity: Tribal governments have used re-recognition and self
determination to control their own destiny and exercise sovereignty in business and credit 
decision-making 
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Perspectives on Tribal Land Acquisition in 2010 Finding Money, Running Out of Money 
Key Considerations for Tribes 

I Goal of economic self-sufficiency guides decision-making 

• Ensure long-term financial security 

• Provide revenue streams to government programs for benefit of members 

• Provide employment, training & career development opportunities for members 

• Protect Tribal assets 

• Preserve sovereignty 

Lacking a broad tax base, Native governments are focused on business enterprise growth 
and diversification and wealth retention to create and protect economic self-sufficiency 

4 
Bankof America ~ 
Merrill Lynch 



® SEATTLE 
UNIVER.SITY 

.~. SCHOOL OF LAW 

Perspectives on Tribal Land Acquisition in 2010 
Native American Tribes as Borrowers 
Already Face Higher Barriers of Entry 

Accessing Bank Lending & Capital Markets 

Presentation3 6/1/2010 3:11:35 PM (6) 

• Lenders and investors have concerns about the effectiveness & enforceability of waivers of 
sovereign immunity, applicable law, venue for dispute resolution & tribal court jurisdiction 

• Inability of tribe to pledge trust land and improvements on such lands and uncertainties with 
respect to whether tribes can grant liens on tribal fee lands reduces available collateral for 
tribal financings 

• Diversity of tribal governmental structure and tribal laws already increases due diligence 
costs to lenders, investors and their legal counsel 

• Uncertainty as to eligibility of tribal issuer or borrower to be a II debtor" under the federal 
bankruptcy code has added to the risk premium or higher interest rates on tribal loans and 
securities 

• Tribes are not 'exempt issuers' under the Securities Act and, hence, can only sell their debt to 
a relative small universe of qualified institutional investors 

• The IRS applies a different test to tribes than to state and local governments with respect to 
II essential governmental functions" which limits tribal access to the tax-exempt municipal 
markets 

• The Indian Gaming Regulatory Act (IGRA) requirement that tribes have II sole proprietary 
interest" in gaming operations eliminates equity financing structures for such projects and 
prevents public-private partnerships possible with non-tribal governments 
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Perspectives on Tribal Land Acquisition in 2010 Native American Tribes as Borrowers 
Context 

Balancing Issues to Participate in the Bank Lending & Capital Markets 

• Sovereign immunity preservation 

• Tribal court jurisdiction 

• Limited obligation with pledge of 
Tribal assets 

• Unconditional management control 
of enterprise 

• Freedom to take Tribal dividends 

• Legally effective waiver 
of sovereign immunity 

• Arbitration or state/ federal 
jurisdiction 

• Security interest in revenue assets 
to extent permitted by law 

• Participation in management 
decisions if operating performance 
deteriorates 

• Dividends permitted only if 
operating performance meets 
specified requirements 

More balance & reasonable tenns for Tribes in ''fixed income" markets 
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Perspectives on Tribal Land Acquisition in 2010 
Native American Tribes as Borrowers 
Context 

Tribal Land is Essential Component to Credit 

Borrower 

Tribal Government 

Enterprise/Authority 

Corporation/Operating Company 

Security/Collateral 

Unsecured = 
"full faith and credit" 
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Types of Debt 

General Obligation ("GO") 

Revenue Obligation 

Asset-Backed 

Lease-Purchase 
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Perspectives on Tribal Land Acquisition in 2010 Native American Tribes as Borrowers 

Cost & Availability of Debt 
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Lack of Land-Into-Trust Process Visibility Puts Impacted Tribes JlOff the Charts" 

Life Cycle Greenfield 

Cash Flow None or Low 

Experience/ First-time Issuer/Manager, Developer 
Reputation 

Competition Saturated market 

Issuer 
Perception 

Volatile environment/no compact 

High Execution Risk 

Repayment Risk 

Expansion 

Moderate 

Potential entrants 
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Mature 

High 

Experienced Issuer/Project, Mgmt Team 

Protected local monopoly 

Stable Tribal government/long-term compact 
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Perspectives on Tribal Land Acquisition in 2010 

I Critical Components 

Native American Tribes as Borrowers 
Value Creation Split 
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Lack of process visibility and timing for Land-In-Trust adds to execution risk and lowers 
value creation for impacted tribes 

< Less - - - - -- - - - - Value Creation for the Tribe - - - - - - - - -More> 

• Regulatory / political approvals 

• Perfected security interest in revenue assets 

• Casino or other Enterprise project construction, timing costs & phasing 

• Costs of Management 

• Compact Negotiations/Secretarial Procedures, if gaming 

• Repayment of Developer/fhird Party obligations 
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Perspectives on Tribal Land Acquisition in 2010 Native American Tribes as Borrowers 
Equity-Like Investment vs. Fixed Income Obligation 

High Risk Investment Without Land-in-Trust Visibility 

• Political process defies financial analysis 

• Lack of predictable rules & time frame for discounted cash flow analysis 

Presentation3 6/ 1/ 2010 3:11:35 PM (11) 

• Legal uncertainties result in higher required rates of return for third-party, up front 
investments 

• Prospect of more court challenges adds to delay and further burdens tribal credit feasibility 

• Responding to additional process & questions will require expensive & cumbersome research, 
legal & consultant costs 

• Changing II rules" challenges investment by fixed return markets 

- Section 20 - Consultations 

- "Warm Springs" doctrine - Secretarial procedures 

- Commutation rule - Unapproved management agreements 

Can become "too speculative" or "too much trouble" to invest in sectors of Indian Country 

10 

- -----

Bankof America ~ 
Merrill Lynch 



~SEATTLE 
\~J UNIVERSITY 

.• ow.. SCIIOOL OF LAW 

Perspectives on Tribal Land Acquisition in 2010 
Native American Tribes as Borrowers 
Equity-Type Investment in These Cases 

High Risk Investment Limits Players / Requires High Returns 

• A few successful tribes 

• Withdrawal of most public gaming companies 

• Very limited universe of private investors j developers 

• Extended process strains or interrupts funding 

• Record of difficult selldownsj overlapping creditors 

Presentation3 6/1/ 2010 3:11:35 PM (12) 

• Focus on gaming enterprises, not government projects or economic diversification 

• Complicated under IGRA parameters 

• "Proprietary interest" or proper return on investment 

• Repayment periods well beyond 7 years 

• Tribal share can be very limited in initial years 

• Trust land-related uncertainties & delays can result in missed opportunities for certain tribes 

• IGRA-envisioned" exclusivity" erodes 

• ARRA provisions expire 
11 
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Perspectives on Tribal Land Acquisition in 2010 
Native American Tribes as Borrowers 
Lack of Sovereign "Balance of Power" 

Erosion in Tribal Credit & Market Access 

• Tribal-State compacting 

• Position within expanded, state-licensed gaming markets 

• Exposure to state & local government taxation 

• Exposure to additional court challenges 

• Difficulty attracting & maintaining third-party, pre-financing capital 

Presenta tion3 6/1/2010 3:11:35 PM (13) 

• Two tiers of tribal governments - one with bank/ capital markets access and one without 

A straight-forward Carcieri decision "fix" would provide clarity to prospective lenders, 
investors & other capital markets participants 

~------------------
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Perspectives on Tribal Land Acquisition in 2010 Finding Money, Running Out of Money 
Context 

I Greenfield Financing 

Customized financing for new, project-related gaming clients remains somewhat challenging under current market conditions 

Banker's Role 

• Understand the Tribe's objectives, 

both short-term and long-term 

• Customize finance plan which 

balances: 

• Nation's needs 

• position for maximum investor 

interest 

• Present the offering to the market 

Consider Market Conditions 

• Market conditions 

• interest rate volatility 

• investors' appetite for credit 

• Gaming sector market 

dynamics 

• Improving, but volatile market 

reception for new gaming 

projects/capex 

• No tribal greenfield or high 

yield debt since early 2008 
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Consider Investors' 
Requirements 

• Demonstrated market 

opportunity 

• demographics, competition & 

trends 

• Minimize execution risk 

• construction , ramp up and 

stabilization 

• Confidence in development! 

management team 

• Stable Nation governance 
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Perspectives on Tribal Land Acquisition in 2010 
Finding Money, Running Out of Money 
Accessing Capital in 2010 

I Lasting Impact on Market Access 

• Disclosure and Reporting: SEC registration versus Rule 144A/ private placements 

• Structure: perfected security interest in cash flows, flows of funds via bank trustee, higher 
maintenance covenants/ triggers, more amortization/ smaller balloons, shorter tenure 

• Balance between Tribal Sovereignty and Capital Markets/Bank Requirements: broader 
recourse under default, input on management decisions, more limited tribal distributions 

• Governmental Needs: budget stabilization funding; financial as well as economic 
diversification; core needs, particularly minimum distributions 

• Evolving Issues: bankruptcy, enforcement of limited waivers, restructurings 

• Enterprise Project Justification: phasing, discounting of projections, equity 

• Cost of Capital: higher costs, fewer sources/ participants 
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Perspectives on Tribal Land Acquisition in 2010 
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New Issue April 2008 

$340,000,000 

• . , .. 
FireKeepers Development 

Authority 

13.875% Senior Secured Notes 

Sale Bookrunner 

Merrill Lynch 

Finding Money, Running Out of Money 
Tribal Lands = Economic Development 

I Overview 

Presentation3 6/ 1/2010 3:11:35 PM (16) 

• On April 22, 2008, Merrill Lynch priced a $340 million Senior Secured Notes offering for 
FireKeepers Development Authority ("FDA"), a wholly-owned, unincorporated instrumentality 
of the Notawaseppi Huron Band of the Potawatomi, a federally recognized Indian Tribe located 
near Battle Creek, Michigan 

• The $340 million Senior Secured Notes were offered with a coupon of 13.875% and sold at 96% of 
par. The Notes are due May 1, 2015 and are initially rated B3/B 

• In addition, FDA closed a $35 million furniture, fixtures and equipment financing 

• The proceeds were used to fund the construction of the FireKeepers Casino, a Las Vegas style 
casino along the 1-94 corridor in South Central Michigan with 2,500 slot machines, 90 table 
games, a 20-table poker room and 5 restaurants, built on the Tribe's reservation near Battle 
Creek, Michigan 

• The Casino was developed and is managed by Gaming Entertainment Michigan, a joint venture 
between Full House Resorts and RAM Entertainment 

I Highlights 

• Overcame hurdles to federal recognition 

• Stalwart and selfless Tribal government leadership 

• Initial resources derived from State-recognized lands 

• Fair & balanced State of Michigan compacting 

• Lengthy support from superior developer 

• Location benefiting Tribe & Greater Battle Creek 

• Leading gaming management with public company transparency 

• Solid project credit 

• Initial Reservation Proclamation 
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Notice to Participants 

"Bank of America Merrill Lynch" is the marketing name for the global banking and global markets businesses of Bank of America Corporation. Lending, derivatives, and other commercial 
banking activities are performed globally by banking affiliates of Bank of America Corporation, including Bank of America, N.A., member FDIC. Securities, strategic advisory, and other 
investment banking activities are performed globally by investment banking affiliates of Bank of America Corporation ("Investment Banking Affiliates"), including, in the United States, Banc of 
America Securities LLC and Merrill Lynch, Pierce, Fenner & Smith Incorporated, which are both registered broker-dealers and members of FINRA and SIPe, and, in other jurisdictions, locally 
registered entities. 

Investment products offered by Investment Banking Affiliates: Are Not FDIC Insured * May Lose Value * Are Not Bank Guaranteed. 

These materials have been prepared by one or more subsidiaries of Bank of America Corporation for the client or potential client to whom such materials are directly addressed and delivered 
(the "Company") in connection with an actual or potential mandate or engagement and may not be used or relied upon for any purpose other than as specifically contemplated by a written 
agreement with us. These materials are based on information provided by or on behalf of the Company and/ or other potential transaction participants, from public sources or otherwise 
reviewed by us. We assume no responsibility for independent investigation or verification of such information (including, without limitation, data from third party suppliers) and have relied 
on such information being complete and accurate in all material respects. To the extent such information includes estimates and forecasts of future financial performance prepared by or 
reviewed with the managements of the Company and/ or other potential transaction participants or obtained from public sources, we have assumed that such estimates and forecasts have been 
reasonably prepared on bases reflecting the best currently available estimates and judgments of such managements (or, with respect to estimates and forecasts obtained from public sources, 
represent reasonable estimates). No representation or warranty, express or implied, is made as to the accuracy or completeness of such information and nothing contained herein is, or shall be 
relied upon as, a representation, whether as to the past, the present or the future. These materials were designed for use by specific persons familiar with the business and affairs of the 
Company and are being furnished and should be considered only in connection with other information, oral or written, being provided by us in connection herewith. These materials are not 
intended to provide the sole basis for evaluating, and should not be considered a recommendation with respect to, any transaction or other matter. These materials do not constitute an offer or 
solicitation to sell or purchase any securities and are not a commitment by Bank of America Corporation or any of its affiliates to provide or arrange any financing for any transaction or to 
purchase any security in connection therewith. These materials are for discussion purposes only and are subject to our review and assessment from a legal, compliance, accounting policy and 
risk perspective, as appropriate, following our discussion with the Company. We assume no obligation to update or otherwise revise these materials. These materials have not been prepared 
with a view toward public disclosure under applicable securities laws or otherwise, are intended for the benefit and use of the Company, and may not be reproduced, disseminated, quoted or 
referred to, in whole or in part, without our prior written consent. These materials may not reflect information known to other professionals in other business areas of Bank of America 
Corporation and its affiliates. 

Bank of America Corporation and its affiliates (collectively, the "BAC Group") comprise a full service securities firm and commercial bank engaged in securities, commodities and derivatives 
trading, foreign exchange and other brokerage activities, and principal investing as well as providing investment, corporate and private banking, asset and investment management, financing 
and strategic advisory services and other commercial services and products to a wide range of corporations, governments and individuals, domestically and offshore, from which conflicting 
interests or duties, or a perception thereof, may arise. In the ordinary course of these activities, parts of the BAC Group at any time may invest on a principal basis or manage funds that invest, 
make or hold long or short positions, finance positions or trade or otherwise effect transactions, for their own accounts or the accounts of customers, in debt, equity or other securities or 
financial instruments (including derivatives, bank loans or other obligations) of the Company, potential counterparties or any other company that may be involved in a transaction. Products 
and services that may be referenced in the accompanying materials may be provided through one or more affiliates of Bank of America Corporation. We have adopted policies and guidelines 
designed to preserve the independence of our research analysts. These policies prohibit employees from offering research coverage, a favorable research rating or a specific price target or 
offering to change a research rating or price target as consideration for or an inducement to obtain business or other compensation. We are required to obtain, verify and record certain 
information that identifies the Company, which information includes the name and address of the Company and other information that will allow us to identify the Company in accordance, as 
applicable, with the USA Patriot Act (Title III of Pub. L. 107-56 (signed into law October 26, 2001» and such other laws, rules and regulations as applicable within and outside the United States. 

We do not provide legal, compliance, tax or accounting advice. Accordingly, any statements contained herein as to tax matters were neither written nor intended by us to be used and 
cannot be used by any taxpayer for the purpose of avoiding tax penalties that may be imposed on such taxpayer. If any person uses or refers to any such tax statement in promoting, 
marketing or recommending a partnership or other entity, investment plan or arrangement to any taxpayer, then the statement expressed herein is being delivered to support the 
promotion or marketing of the transaction or matter addressed and the recipient should seek advice based on its particular circumstances from an independent tax advisor. 
Notwithstanding anything that may appear herein or in other materials to the contrary, the Company shall be permitted to disclose the tax treatment and tax structure of a transaction 
(including any materials, opinions or analyses relating to such tax treatment or tax structure, but without disclosure of identifying information or, except to the extent relating to such tax 
structure or tax treatment, any non public commercial or financial information) on and after the earliest to occur of the date of (i) public announcement of discussions relating to such 
transaction, (ii) public announcement of such transaction or (iii) execution of a definitive agreement (with or without conditions) to enter into such transaction; provided, however, that if 
such transaction is not consummated for any reason, the provisions of this sentence shall cease to apply. Copyright 2009 Bank of America Corporation. 
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TEN YEARS OF TRIBAL GOVERNMENT 
Under The Indian Reorganization Act 

by j-heodore H. Haas, Chief Counsel 

THE INDIAN REORGANIZATION ACT (48 Stat. 984), one of the most 
important and comprehensive I ndian laws, was adopted a few davs be
fore the close of the first Congress which convened in the administration 

of Franklin D. Roosevelt. Although approved by the President on June t 8, 
1934, nOne of the authorized appropriations become available until May 
1935. Though the Act dealt with a wide variety of subjects including land, 
credit, education, Indian employment and tribal organizations, this article 
will be confined to a discussion of the self-government feature. 

KLAMATH INDIANS FIRST PROPOSED INCORPORATION IN 1927 
The first suggestion for the incorporation of tribes was a~vanced in 1927 

by the Klamath Indian tribe o.f Oregon. Indians of other tribes, including Vice
President Curtis, a Kaw Indian, contributed many ideas which were'embodied 
in the bill. The Indian Reorganization Act was presaged bv the enactment by 
ConRress of the Pueblo Relief Act on May 31, 1933, prohibiting the Secretory 
of the Interior from spending moneys appropriated under that Act for the 
various Pueblos "without first obtaining the approval of the governing author
ities of the Pueblo affected." 

While the Indian Reorgonization bill was pending in Congress, Com 
missoner Collier and some of hi!> prindpal aides ottended ten meetings in 

'various ports of the country to discuss and consult with delegations from In
dian reservations and with other Indians about the proposed legislation. 
These conferences constituted a new precedent. They symbolized 0 new 
relation between the Indians and the Indian Office which the Commissioner 
hoped would evolve. In lieu of administrative absolutism there would be 
developed between government of-fic:lals and Indians a partnership in the 
determination of many policies. Instead of the superintendents or Wash. 
ington officials deciding everything, there' would be on area for local self
Qovernment. If the Indian councils proved capable and faithful to their trust, 
:ney woulci be delegated additional power by the Secretory. 

Under the terms of the Indian Reorganization Act power of approval 
or veto c·ver the disposition of all tribal assets wos given to t:,e Indian tribes. 
It also authorized them to toke over control of their own resources and to con-
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duct tribal enterprises as membership corporations which would be subject 
to diminishing federal supervision as the tribal leadership showed a desire for 
more control and an ability to dJr~t their affairs. Other enumerated powers 
were the right to employ legal coun!el (subject to the approval of the Sec
retary of the Interior with respect to the choice of counsel and the fixing of 
fees),- the right to negotiate with federal, state and local govemments, and 
the right to be advised of all appropriation estimates affecting the tribes be
fore such estimates are submitted to the Bureau of the Budget and Congress. 

When a tribe is ready to draft its constitution, a constit~ltional com
mittee of representative tribal members is chosen. It Is the duty of this com
mittee to drow up a constitution which will fit the needs of the tribe. The 
Department offers its assistance in the preparation of such documents, but 
anly to the extent that such assIstance is required. Scrupulous care is exercised 
ta see 'that the document as drafted represents the wishes of the Indians. 

When the constitutional committee has com?leted its draft and is reody 
to preSent the constitution to the tribal members for a vote, an election is 
requested by the constitutional committee or by a petition signed by one-third 
of the adult members of the tribe. The calling of this election Is mandatory 

. upon the Secretary of the Interior when the request is made In the manner 
prescribed bv law. Thus a tribe may vote repeatedly upon the question of 
adopting a constitution, in those cases where such elections have failed to 
carry. It is not within the Secretary's discretion to determine whether or not 
the election sholl be coUed. 

CONSTITUTIONS AND BY·LAWS SUBJECT TO AMENDMENT 
The constitution and by-laws when ratified by majority vote of'the adult 

members of the tribe or of the adult Indians residing on the reservation, as 
the case might be, and approved by the Secretary of the Interior,' could be 
revoked by an election open to the same voters and conducted in the same 
manner. Amendments may be ratified by the tribe and approv'ed by the Sec
retary In the same manner as the original constitution and by-laws. The Act 
also provided that It should not be applicable to any reservation wherein a 
majority of all of the Indians entitled to vote, voted against its opplication. 
The ariginal act provided that elections had to be called on the Act within one 
year after' its approval. However, by the Act of June 15, 1935, this period was . 
extended another year. The amendment to the oct modified this rule so as to 
'reqUire a majority of those voting in an election in which not leu than 30 per 
cent of those entitled to vote actually vote. Although many provisions of t .. · .. 
statute did not originally apply to the T erritary of Alaska or the State of Okio:$ 
homo, the Act of May 1, 1936, (49 Stat. 12S0) and the Act of June 26, 1936, 
(49 Stat. 1967) extended the main proVisions of the Indlon Reorganization 
Act, wlth miMar modifications, to Alcskct and t l Oklahoma. 
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During the period In "Which votes were token on whether the Indian Re
organization Act should apply to the reservations, which extended from i934 
to 1936, 258 elections were held. The Oklahoma and Alaska Indians were not 
conc~med in these elections as they were automatically brought under the 
low. In this balloting, 181 tribes (representing ,129,750 Indians) voted to 
accept the law and 77 tribes (86,365 Indians) rejected it. About half of the 
latter were members of the NavaJo Tribe (45,000) which rejected the oct by 
a close vote. 

At the present time there are 195 tribes, bqnds, and communities, or 
groups thereof, whit!} are under the Indian Reorganization Act, excluding 
Indians in Oklahoma and Alaska. The Act applies to 14 groups of Indians 

. who did not hold elections to exclude themselves from the application of 
the act. 

On October 4, 1935 the first constitution prepared in accordance with 
the Indian Reorganization Act was adopted by the Confederated Salish and 
Kootenai Tribes of the Flathead Reservation, Montano, by a vote of 549 to 
123. It was approved by Secretary Ickes on October 28, 1935. Shortly there
after constitutions were adopted and approved by the Roeky Boy's, Lower 
Brule and Fort Belknap Reservations. Ninety-three tribes, bonds or Indian 
communities In the Unlt3d States hove adopted constitutions and by-laws, and 
seventy-three have been granted charters, permitting them to operate as 
business corporations. 

Many constitutional provisions are substantially the some, notably those 
designed to enable the tribes to take advantage of the specific powers and 
benefits provided for in the Act. There are wide variations, however, in the 
provisions regarding tribal membership, the governmental organization, the 
safeguards available to individual members, the methods of handling tribal 
business and the extent of the supervision of the SeCretary of the Interior. 

TRIBAL GOVERNMENT TAKES MANY FORMS 
While formal tribal organization has token many forms, seme govem

ments . have been adaptations of earli~r tribal organizations. Some have 
meTQed the old and new forms and provided for a modern councU and at the 
some time invested the chieftoiQs with some power. A few organizations like 
the Minnesota Chippewas are confederacies. 

1\fter adopting a constitution llnd by-laws a tribe may, in accordance 
with section 17 of the Indian Reorganization Act. request the Secretary to 
iss.ue a charter to the tribe. This request is made in the form of a petition 
Signed by one-third of the adult Indians. The charter must be ratified by the 
tribe In a special election called by the Secretory. As in the case of the con
stitution, the colling of an election on the charter is mondatory when a peti
tion is presented to the Secretary. A charter thus Issued by the Secretory and 
ratified by the tribe moy not be revoked or surrendered except by an Act of 
Congress. 
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CHARTERED TRIBES BeCOME BUSINESS CORPQItATIONS 
Most tribes subsequently suppiemented their constitutions and by-lows 

by adopting charters. The Indion Reorganization Act provides for the issuance 
to organized Indian tribes of charters containirig such powers as are in
cident to the normal functioning of a business corporation, such as capacity 
to make contracts, to adopt and use its carporote seal, to sue and be sued in 
courts of competent jurisdiction, and other powers as set forth in the follow
Ing language of section 17: "to purchase, take by gift, or bequqst, or other· 
wise, own, hold, manage, operate and dispose of property of every de.scriptiC!n, 
real and personal, including the power to purchase restricted Indian lands, 
and to issue in exchange therefor interests in corPorate property, and such 
further powers os may be incidental to the conduct of corporate business, 
not Incpnsistent with law, ••••• II. 

The exercise of corporate authority by a tribe is limited In certain re
spects by specific prohibitions against any sale, mortgage, or a lease for more 
than ten years, of any land within the reservation boundaries. The grant of a 
charter is mode to enable a tribe more effectively to utilize the powers which 
It \llready possesses as on organized body, (55 I. D. 14), in promoting the wei. 
fare of its members. It bestows regal responsibility upon the organization and 
It adds weight to the legal status of the government body charged by the·mem
bers with the duty and ,?uthority to administer the tribe's powers. 

TRIBAL POWERS LIMITED 
Neither the constitution and by-laws nor a corporate charter give the 

Tribal Council power to control the conduct of members of the tribe except In 
respect to the matters set forth therein. They do not interfere with the pur
suit by the members of their own private objectives except in such ways and 
to £uch on extent as the members themselves have agreed. They do not in
terfere with allotment rights or shares in tribal benefits. The property with 
which the Tribol Council may deal is only the property of the tribe as a whole, 
not thClt of the individual members. Several tribes, whicn have constitutions 
but foiled to ratify charters, have recently' ratified charters, and thus have 
become eligible for loans under the revolving credit fund. 

Many trlbol govemments are approaching the end of the first decade of 
their operation. To some tribes with corporate charters the end of the first ten 
years has a special significance. Most of the l. R. A. chorters provide that 
ofter the charters have been in effect for a specified period of years certain 
supervisory powers of the Secretary of the Interior may be terminated by 
action of the tribal council, the Secretory and the tribe. In some charters the 
supervisory powers of the Secretory may be ter:ninated after a period of 
five years. If the Secretary disapproves the req\.lest for termination by the 
tribal council, the council may be freed from thlt;. ~upervisian If two-thlrds of 
the eligible voters of the tribe concur. 
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SOME DIFFICULTIES OF TR.IBAL GOVERNMENT 
Before the various aspects of tribal governments are dlscussed some of 

~eir difficulties past and present, will be reviewed under the following heud
'"g5: 

1. Federal Indian Policy. 
2. Institutional opposition to tribal government within the Indian Office. 
3. Lack of familiarity among the Indians with white culture. 
4. Misunderstandings and misinterpretations of the Indian Reorgani-

zqtion Act. 
S. The war. 
6. Abolition of the direct governmental services to tribal gov~mment. 

1. Federal Indian Policy. Until comparatively recently the polieY of the 
Federal Govemment has been to convert the Indian to the conventional land 
owning white former •. The first step consIsted in an attempt to break up 
tribal assets into Individual aUotments, to terminate historical tribal govern
ments. and to suppress Indian customs and tribal laws. h a result some 
tribal govemments had virtually dlsin' egrated or hod lost a grept deal of 

. their original vigor and Importance. Broken treaties and promises, Qnd harsh 
to eruel treatment naturally caused many Indians to feel varying degrees of" 
hostility to the white race. The suspicion was ingrained that any new policy 
which might be started by the government was motivated by a desire to aid 
the whites and hurt the Indians. Since Indians were denied their natural way 
of Ufe, the government had to establish the odious ration system which 
sapped initiotive and resourcefulness. Many of the Indians becam~ dependent 
upon.government aid as a consequence. A tradition of. need for assistance 
therefore has been developed among many who have experienced long periods 
of dependency on rations or other government assistance as well as unemploy
",ent or partial employment. 

2. Institutional opposition to tribal government within the In,non Office. 
When the Indian Reorganization Act wos enacted in 1934 a large number 
of Jndian Service officials, Including superintendents and chiefs of divisions 
in the agencies and central office, were skeptical of its .success; in fact there 
were some who did not believe in Indlon self-government •. During several 
previous decodes some important officials of the Service were Juke worm, or 
even unfriendly to many trIbal counci1s. These- employees, consciously.or un- ' 
consciously, relegated Indian organization to the background. They absented 
themselves from council meetings. '* Indian leaders frequently were not ad
vised of reservation programs and other important facts. Often they were not 
consulted in the formulation of. reservation plans. The attitude of the locol 
administration in such cases may be likened to that of 0 colonial administrator 
who feels a keen sens~ of duty as a superior over on inferior people whose 

-Some superlntenclentf who were svmpathetlc: with self-govemment dId. not attend trlbaf 
COIincll meetings unless asked, be~use t:,ey did not wish to '"fluance thlt council. 
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I:ves he controls. The feeling that Indians are not prepared to handle their 
own affairs, though prompted by high motives, may result in a displcy of 
paternalism towards the .Indians which they ~m deeply resent. Any mistakes 
of tribal governments, Which supported the preconceIved idea that Indians 
were unfit, loomed large. Achtevements, by the same mental process were 
forgotten. Fear was manifest among a few that their own power would be to a 
great extent Jeopardized by another body having something to say about the 
management of the reser/otion. They betrayed an obvious annoyance when 
the council made recomme.,dations concerning matters which they regarded 
as peculiarly a governmental responSibility, one within their purview, of 
course. While there has been great progress, there is . still room for improve-
ment. . 

3. Lack of familiarity among the Indians wit" white culture. With the 
exception of a comparotiv61y few tribes and individual Indians, American In
dians are among the most economically depressed groups in the country. Ed
ucated Indians and those experienced in white methods often leave the reser
vation. While there has been a great improvement in the amount of education 
whIch most Indians receive, it is still several years less than that of most whites 
In neJghborlng communities. This leaves a dearth of educated leadership to 
carry on at home. Also the Inability of many of the older Indians to under
$fond English and many of the younger Indians to understand their native 
Indian tongue adds additional barriers. Lock of understanding and 
cooperation between the new and the old generation, an inevitable tanse· 
quence in a rapidly changing culture, Is often Used to keep Indians In '0 divided 
$fatus. Indians in some states are disenfranchised, and even in states where 
~ey vote, nowhere, save possibly in the State of Oklahoma, are many Indians 
elected or appointed to Important offices. All these factors Indirectly reflect 
on focal Indians. For example most Indian councilmen had little experience 
in locar government or in political matters generally prior to the institution 
of self-government on the reservation. Deeply frustrated groups are often 
plagued by Internal rivalry and factionalism. Scapegoats· are often sought. 
The Indians' plight is blamed on a person, a Bureau or a statute. The Com
missioner of Indian Affairs, the Indian Office, the, Superintendent, the 
Council or the I. R. A. may be attacked as the cause of all woes. 

. . 4 •. Misunderstandings and misinterpretations of the In "dian Reorganiza
tion Act. PrIor to the enactment of the Indian Reorgarii%ation Act during the 
early discussions of it. there was some condemnation by the delegates attend. 
ing regional-held meetings ",ver the country, based on misunderstanding of 
the probable effect of th~ statute, or on reasons not connected with the 'pro
posed legislation. As was to be anticipated, some opponents of the new admin
istration including selfish vested interests, conducted a nation-wide campaign 
of false propcgando to defeat the measure. Real' estate interests which had 
been acqulrillg .. lndlan lands.by devious methods, and stockmen and lumber 
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interests which had profited by the inability af the Indians to protect therr 
own resources, waged a campaign designed to perpetuate thefr privileges, 
often through hired Indians. Fentostic rumors were spread, such as: the bill 
was designed to deprive the Indians of the interests in their londs, to toke away 
their allotments and communize them, to put the church out of business, and 
forbid missionaries to work among the Indians. For e)(Qn'lpte, the Navajo 
Tribe rejected the oct by a close vote because many voted in the negative, 
misadvised that its adoption would result in the confiscation of their sheep 
and goats by the government. Even before the voting was c.ver there was 
started the first periodic drive by whites to scuttle the I.R.A, abolish the,ln
dian Service, and tenninate Federal guardianship over resources. This drive 
has recurred periodically. Another method af attack fs to resort to litigation to 
vacate sentence~ of tribal courts imposed for violations of tribal ordinances. 

5. The war.,Slnce most InClion reservations are in rural, thinly populoted 
regionS, the difficulties of transportation within recent times have greatfy 
added to the prQblem of communication so necessary to unity, between Indian 
leaders on and off the reservations. Various meetings, including those called 
by the Indian Service to exchange ideas and diffuse knowledge helpful to tribal 
or')anlzation, have been stopped because of travel restrictions and cuts In 
appropriations. Many courageaus and able leaders were In the armed services 
or defense industries. Many have recently returned arid are again playing a 
vital role in tribal affairs. 

6. Abolition of direct governmental services to tribal government. 
The field staff of the Organization Division, on of whom were Indians, selected 
for tJ:telr zealous espousal of Indian partiCipation, stimulated tribal self-gov
ernment. The failure of Congress to appropriate money for this work has 
retarded the development of tribal organizations on some reservations. 

ACHIEVEMENTS OF TRIBAL GOVERNMENT 
The achievements of tribal governments despite the difficulties which I 

hale briefly enumerated have nevertheless been 0 long step forward. On some 
reservations work in tribal self-government has been laudable. Mast tribal 
councllme"n are seriously endeavoring, to exercise their powers wisely and 
thoughtfully, because they have a stake in the final outcome. On this very 
principle the government predicates its whole program of self..government, 
namely that people who are most active in the making of their government 
will in the long run do most to perfect it. A resume of the accomplishments 
of tribal governments will prove this thesis. . 

1. Self-soyemment and the war. Enemy propaganda has sought, ac
cording to reports, to exploit the weakest link tn our political and economic; 
system. Failure to live up entirely to the American' creed of brotherhood and 
equality has been assailed, particularly in connecti')n with minorities. Persons 
of IndIan ancestry have been included. While sowing the seeds of prejudice 
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In various religi~us and racial groupsl the enemy propagandists argued th~t 
the United States had broken treaties with the Indians Clnd impoverished !-hem 
by redUcing the area and quality of their land. Such propa.gonda for m:.Jny 
reasons has had little effeet on the American Indian. Even before the out .. 
break of the war with Germany and Japen some Indian tribes like the Con. 
federated Tribes of the Worm Springs Reservation of Oregon passed resolu
tions denounelng this propaganda. 

There is no doubt that the gradual increase in self.govemment among 
the IndIans during the last decade has contributed much toward overcoming 
historIcal bittemess. and mistrust felt by some Indian groups against the 
United States. This has been evidenced by Indian leaders who frequently 
expr~ssed their patriotism by speeches and deeds. Tribal councils invested 
oyer two million and a half doHars of funds in war bonds besides making 
slzable contributions to the Red Cross. Moneys were also set aside by some 
tribes to make Icons to tribal members to pay transportation and tuition to 
trade schools in order to prepare members for defense work. A considerable 
amount of tribal land was permitted, leased or sold to the United Stotes 
govemment for war purposes. 

2. Monogement of tribal resources. One of the major functions of 
tribal councils is the management of tribal property. However, on allotted 
reservatIons containing little tribQI land or other tribal resources; some tribal 
councils found It difficult to maintain Interest in self-government after the 
novelty of elections hod wom off. Some of the !.oke States with meager tribal 
assets emphasized social and recreational activities. tn other similar situa
tions, as for example in the State of Oklahoma, the councils were mainly 
concerned with loons, leases, rehabilitatIon and relief. The chairman of the 
Caddo 'Council, by July 19401 IntImated, that the tribal revolving credit fund 
had enabled almost one-third of the tribal membership to be rehabilitated 
and taken off direct relief. 

Tribal councils on the whole have exercised good judgment. in controlling 
their 'resources. Tribal funds have been used to acquire fractionated heirship 
lands, to make loons for the purchase of land, livestock and equipment for 
individual members, and for tribal enterprises, such as livestoek cooperative 
aSsociatIons, tribal farming enterprises (including the producing of hey on 
trIbal land)l producers ond consumers co-operatives, and arts and crafts or-

'ganlzations. Group action through corporations and cooperatives has In
creased the utilization of Indian resources. When the resources are owned by 
the tribe, the benefits of the enterprIse accrue to members of the tribe as a 
whole. Prior to the passage of the J.R.A, only a handful of livestock associa
tions were organl%~. Now they have increased in strength and number total
ing about 160 cooperative livestock associations. Approximately 40 per cent 
of the Indian-owned bee-f cottle is managed by livestoek associations which 
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have played an important role in improving breeding and management prac
tices, range control, and feed pruch.:ctfon and cooperative sales. They have not 
only materially increased the Income derived from the sale of cattle but they 
have enabled the Indians to utilixe more fully- the range lands, including the 
forestry areoa suitable for graZing, aggregating approximately 80 per cent 
of the total Indian land resources. 

In the Initial stages of these enterprises supervIsion is t:sually given by 
Indian ServIce personnel to Insure efficient operation and protection of the 
10cIO of the Federal Government. When the enterprise has created a suffi
cient surplus to insure its repayment, supervision is gradually relinquished 
until fuff responsibility is finally assumed by the Indians. Unfortunately this 
process is often slow. 

~nd management laws deating with aSSignment, leasing, permitting and 
use of tribal lands also have been passed. Unfortunately ec:onc.'l'lic plans for 
the use of Indian property are sometimes mode by Indion Service officials 
with little or no partiCipation by the Indians. Nevertheless, In my opinion there 
has been a slow but graduollncrease in the amount of consultation by govern
n·ent officials with Indian leaders in the framing of policies. It Is becoming 
recognized that a plan, no matter how idyllic, which Is not favored by the 
people affected may be doomed to faUure. 

An increasing number of ordinances hove been enacted by tribal coun. 
ells to protect fish and wildlife, to provide a better and more equitable use of 
tribal land. and to' conserve tribal land from overgrazing. For instance, re
'cently the Papago Tribal Council emItted ordinances reducing excessive stock 
on tribal lands and eradicating horses Infected with dourine. The White 
Mountain Apaches hove appropriated money to round up wild horses. 

The power to approve loans from revolving credit funds to members has 
been pronted to the Flathead Tribe. It is reported that on the whole the 
tribal loan committee has been successful. tn a few Jurisdictions there hod 
been abuses of the power to control certain tribal assets and distribute funds. 
A few tribal treasurers hove misused funds and councilmen, in instanc:es~ have 
appropriated to their own use substantial sums by paying larger per diems 
or for excessive travel. Others have favored relatives and friends. But these 
ore only the exceptional cases. ' 

3. Social welfare and educotion. Some tribes having conducted 
.very extensive home improvement and pu~lic works programs, are thus 
beginning to supplement the work of the government in the field of social 
service. The Apache Tribe of the Mescalero Reservation in New Mexico has 
constructed houses for eoch of the families. Tribal loans have been given 
Indians requiring special medical attention not Q' 'Ollable at local gov~rnment 
hospitals. In addition, committees hove assisted in health, education and 
relief. In a few places the whole relief progrcm has been financed by the 
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tribe. Almost thirty councils have included a compulsory education section 
In their low and order code and three councils have adopted special compul
sory education ordinances. Tribal funds have been used to employ truant 
officers. 

The Mokah Tribe of the Makah Indian Reservation, Washington, bought 
from the United States Government an abandoned construction camp no long
er needed by the U.S. E.,gineers. Under the direction of a tribal council al
most entirely composed (if 'fullbloods, 64 new dwellings were moved to the 
Village of Neoh Boy, the most populous. villoge in the reservation, and about 
250 members of the tribe secured vastly improved homes as a result. Twenty
four ather buildings are utilized as boat houses,. garages, wood shocks and 
other purposes. About $60,000 of tribal funds was expended on the buildings 
and their removal. 

4. Law and order. Under the revised low and order regulations pro
mulgated by the Deportment soon after the passage of the Indian Reorganiza
tion Act, Indion Service officials are prohibited from controlling, obstructing 
or interfering with the functions of the Indian courts. Many councils hove 
adopted their own low and order codes for their reservations which, after Se
cretarial approval, supersede the general regulations. Indian judges, while 
not always meticulous in following the p~oper procedure, have usually been 
conscientious and able in dispensing justice. Yet there is 'room for im
provement in this field. The remuneration of Indian judges and Indian police 
is very low •. Their training in law and procedure is often slight. 

S. Miscellaneous. Tribal governing bodies besides those mentioned 
above have also enacted ordinances and resolutions dealing with a wide vari
ety of other subjects. These include the correction of census roUs, the adop
tion and abandonment of membership, domestic relations including adoption, 
marriage, divorce and the appointment of guardians, inheritance, taxation 
and licensing, and tribal organizations and procedure. Variations in legis
lation will depel''Id upon many facts, such as the power vested in the tribal 
councils by the tribal constitution, the local conditions and the calibre of thl!! 
tribal officials. In distant Alaska the council of the native village of Noatak 
passed ordinances dealing with building permits, the making of wills and the 
straying of dogs. 

6, Medium for c;ontmunication. Ignoran,ce, breeds many ills. Mal
administration, misunder,r.tonding, and the dissemination of misinformation 
result when the channels of communication break down ar are defective. 
The isolation of many reservations makes the transmission of developments 
In the Servica of special importance. One of the major problems of the local 
agency od~ inistratton is to dif.fuse a knowledge of its policies and of other 
important ~ acts to local personnel and others principally affected. 

Tribal leaders having a responsibility of conveying the new~ to their 
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people should be kept advised of matters of importance to the Indians. Trib
al councils offer on excellent medium for the transmittal of this informa
tion. Furthermore, by conferences involving the council, the-superintendents, 
and other government officials, an opportunity is afforded to become coc
quQln~ed with Indian leaders and vice versa: 

7. RecommendQtions. Community government also furnishes a means 
whereby administrators may know the opinions~ hopes and aspirations of the 
lndions. Officials who .are inclined to resent recommendations of Indian 
councils which they consider are in a field outside of the jurisdiction of the 
council are treading on doubtful ground. It is nQt uncommon" for state 
legislatures, municipal councils cnd even Indicn Service superintendents to 
pass resolutions concerning matters outside of their,purview. Tribal councils 
who might do likewise should not be discouraged. Administrators should 
appreciate the Insight gained thereby into Indian thinking. An ability to 
vocalize a complaint <:enstitutes an emotional outlet of distinct sccic! v=itl8. , .... 

A provision of the Indian Reorganization Act whereby the tribe I councils 
were authorized to advise the Secretary of the Interior with regard t ... -eJl..gQ:: 

, prapriation estimates of Federal project!' for the benefit of the tribe has ap~ 
parently been disregarded in part because of the administrative difficulties 
Involved. I believe that explaining to the councils these estimates and secur
ing their views would be a very important educational process for both the In
dian and the government personnel. An important step has already been 
taken. Budgets involving the use of tribol funds are discussed with the ap
propriate trlbol council. 

S. Improvement. Many effective and modem procedures hove been 
established by councils in the conduct of business affairs ond meetings. Trib
al offices are now in evidence, some in the ogency buiJdin9 and others in a 
separate tribal building. The number of persons who go to these tribal of
fices for assistanc~ on some jurisdiction:- exceeds those who visit the agency. 

Most of the Indians have olso increased their knowlege of their consti
tutions and charters. There are still, however, mony questions of interpre
tation of these documents which sometimes test theinRenulty of lawyers. 
Some tribal officials have been accused of violating provisions of their con
stitutions. Such actions may violate the Law and Order Code, in which case 
o remed}' lies throuRh a complaint to the tribol court. In others, recourse 
may be found in the impeachment or recall of the official, where the consti
tution provides for such remedies. Finally the electorote has, in aU cases, 
the obility to elect new officials on the next election doy. 

9. Tribes not organixed under the I. R. A. Four tribes which voted to 
come under the Indian Reorganization Act are operating under conlititutlons 
'not under the Act. 

Thirteen tribes whicll are not under the Indion Reorganization Act are 
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operating under constitutions, Eight of these constitutions have been ap
proved by the Commissioner of Inclion Affairs. The goveming body provided 
for in some of these 'Constitutions hl'lS considerohle power. In other constitu
tions the powers are meager. 

Under the present low, tribes which are not under the Indion Reorgani
zotion Act, connot come within Its provisions, 'and tribes which are under the 
Act connot exclude themselves from its provisions. 

10. Relation between Indian self-sovernment and world ~ce. Oemo
cracy in many parts of the world is on the march;.a march that is inc::reo~ing 
in tempo. The economic income of oppressed people throughout the world 
has become a concem for all and Is receiving widespread attention. World 
peace Is linked up with the attainment of more self-governmentt the decline 
of imperialism and the eliminat~an of general poverty. Colonial people 
everywhere are looking hopefully to the United States Government." It is 
especially important that this country demonstrate the Sincerity of Its Idea's 
~ts ability to effectuate them. On every front this must be exemplified ».! IncreasinQ substitution of local self-govem~ent even on the smallest 
", ~etvationst for bureaucratic control. The Indian Office, together with tribal 
councils, by increasing the standard of living of depressed Indian groups 
and achieving a high measure of self-determination, will be in the vanguard 
af the movement for greater economic and political democracy. 

12 



Tablft .A 

Indion Tribes, t3ands and Communities 
Which Voted to Accept or Reject the Terms 

of the -Indian Reorganization Act, 
the Dates When Electjons Were Held, 

-and the Votes Cast 
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ACTION BY TRIBES ON INDtAN REORGANIZATION ACT 
CThose listed In Neck face type acc:eptecl the ott) 

POP. 
VOTING TOTAl. VOTES 

POP. YIS NO 
ELECTION 

DATES 

ARIZONA 
Colorado Rivet Agenc:y: 

Colorccfo River .... II • If. ... ., ...... .. 

Fort MoioVQ \t ................ ~ .... .. 
Cocopah ............... " ........... .. 

70S 
432 

32 

365 119 
265 102 

8 OK. IS, 1934 
8 Dec. IS 

Fort Apache Aqency: 
18 4 o Nov. 17 

Fart Apache ......... ,. ... " .......... .. 
Papogo Agenqr: 

Gllo BeneS •••••••••••••••••• 
Popago ................... . 

2,718 

228 
5,146 

S25 

1.340 726 

120 18 

21 April 27, 1935 

o tJec. 15 

Son Xavier ....... " ................ .. 
Pima Agenqr: 

3,028 1,267 
283 158 

166 Dec. 15 
22 Dec. 15 

Fort McD_ell ••••• • • • • • • • • • 205 
GRa IUwtr •••••••••••••••••• 4,659 

11' 6S 
2,308 1,188 

7 
116 
66 
IS 

Oct. 27, 1934 
Dec. IS 

592 194 
87 53 

Dec. 15 
Dec. 15 

Salt River •• ................. 1,049 
Ale" CIlia ........ ,. ....................... ,... 179 

Son CarlOJ Anency: 
Sail CarlDJ •••••••••••••••••• 2,843 1.473 504 22 Oct. 27 

Hopi Agenqr: 
Hopi .......................... ". 2,538 

Truxton Conan Agenqr: 
HlIY'OIU'pal ...... .. ... • .. .. .. .. .. .. .. .. • .. .. • 201 
Hualopal •••••• • • .. • • • • • • • .. 451 
Camp Verdo (YaVGpai Apache),.. 451 

Novoja AQency (ArIzona. New Mexico) 43.135 
CAlIFORNIA 

Colorado RIver Agmcy: 
Fort Yuma (Quechan) ......... . 

Hoopa Volley Agency: 
- Hoopa Volley Rll5eI'VCItlon •••• ,. 

_ Klamath River ••••••••••••••• 
*QaclItz Valloy .................. . 

RancherJas: •••••• ,. ........ " •• 
Smith River ............. " .. .. 
J;tescen.t City ..................... .. 
t:iDhnervllle ••• , ••••••••••• 
Table Bluff •••••••••••••• , 
Trinidad .. to .......... : ........ . 

819 

554 
925 

411 

. 
S19 299 June IS, 1935 

106 72 3 June 15 
256 37 22 Juno 15 
259 112 20 Dec. IS, 1934 

15.900 7,608 7,992 June 14·15 

402 

240 
375 

41 
8 
9 

26 
.4 

192 

8 
·38 

1 
6 
1 
o 
4 

32 Nov. 17. 1934 

174 Doc. IS 
256 Dec. l~ 

31 June '4. o June 14 
5 June 14 

10 June 14 

1935 

··BI1I8 Lake ••• ,............ No Votes 
o June 14 

Juno 14 
Mbsion Agency: 

AugustIne .......... ......... 14 13 0 6 Dec. 18, 1934 
Cabuon •••••••••••••••••••• 29 17 0 7 Dec. 18 
Cchulllo •••••••••••••••••••• 107 69 3 33 Dee. 18 
Campo.. ................... 135. 73 7 18 Dec:. 18 
Coplton Grancle .............. 160 87 37 35 Dec. 18 

(Including Barona) • 
• ·Cuyopcrlpe •••••••• , •• • • • • •• •• No Votes Dec:. 18 

lnoJo ...................... 33 22 0 15 Dec. 18 
Lagllno ••••••••••••••••••••• 3 1 1 0 Dec. 18 
LcJolla ..................... 221 145 28 . 68 "Jee. 18 
La PO$to .................. , 3 3 2 0 Oec;.. 18 
Los Coyotes ........... ,..... 88 52 3 37' Dec. 18. 1934 
Monsanlto .................. 67 36. 3 0 Dec:. 18 
Meso Grande ................ 218 119 9 64 Dec. 18 
Pala ...................... 205 12.1 7 66 De<:. 18 

·Indlans residing on lands pun:h.ased from I.R.A. funds. GIt-up is Orgcnl1ed under thB I.R.A. 
•• At;t applies since Indians did not vote agaInst Its oppllcutJ:m • 
..... Act applies since leu thon 30 percent of eligible velers participated In 1he electron. 
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~4T£ RESERV4TION 
VOTING TOTAL V~rB fLEerlON 

POP. POP. YeS NO OATIS 

Mlssron Creek . "" '" ............. 20 10 0 3 Dec. 18 
Morongo ..................... 292 173 _ 2S 79 Dec. 15· 
Palm SprIngs ••• 111 .............. SO 31 4 16 De!;. 15 
Pauma .•......•....•..•..•• 69 37 O. 23 De!;. 15 
Pechango ••••••••••••••••••• 216 156 14 48 Dec. 15 
Rincon ••••••••••••••••••••• 18' 114 22 SB De!;. IS 
San Mon,",' •...•........•... 40 25 2 10 Dec. IS 
SOft PGlcua1 ..................... 9 3 2 1 Dec. 15 
Santa Rosa ~. .. • • • • • .. ... • ........... 50 32 3 13 Dec. IS 
Santa Ynez .•........•.....• 90 4& 20 0 De!;. IS 
S:lnto Ysabel ................ 237 122 14 47 Dec. 15 
Soboba ..... 111 .......................... 122 76 6 ~7 De!;. IS 
Sycuon •••••• , •••••••••••••• 3S 23 6 16 Dec. IS 
Torres Mortinu ...................... 198 111 11 66 De!;. 15 

Sacromento Agentr. 

Afaondur Valley .......... "' .... 14 14 0 June 11, 1935 
Altum ................................. 13 6 5 June 8 
Aubum ........•..•.•..••.• 36 5 16 June 14 
Beny C~k ••••••••••••••••• 49 0 26 June 12 

".819 a,,,cI ......... ,: .............. No Votes 
Big SandV •••••••••••••••••• 3B- 1 2S June 8 
Bls Valley ....................... 46 21 <4 June 8 
~o Cnok ••••.••••••••••• 15 7 3 June 8 
Buana ~da ••••••••••••••••• 4 2 0 June 12 

···Cetto"III., .......................... No ResIdents 
Clcwenlofa •...•...• ~ ........ 20 10 0 June 11 
Cold Springs •••• II .............. 47 0 ~ June 8 

··Colla. • .... ;. ........... II ...... No Residents 
Colusa ········t············ 36 2S 1 Juno 12 
~na ••••••••••••••••••••• 20 12 0 June 12 
Corote Vallot ..................... 8 0 1 June 10·30 
Dr)' Creek ........................... 49 8 17 June 10·30 
East Lake (Ro .. fllllln) •••••••••• 46 19 13 June 8 
Enterprise ........................ 29. 7 17 Juno 12 
Fort Bidwell ....................... It ... 41 27 2 June 8 
Guldeville ............................... 25 14 1 June 10 
GrindmmD ..........•....... 27 11 0 June 14 
HoplDftd .......................... 56 28 3 June 10 
Jamestown ........................ 5 0 '5 June 11 
Jockson ................................... 3 3 0 June 12 
laytonville ............ " .............. 29 7 11 June 10 
Ltlc:eJy ..................... ./ ........... 30 19 I June 8, 1935 
Lookout ................ eo. " ........... No ResIdents 

'2 6 2 June 8 
··Lytton .................................. 

Manchester ............................ 46 30 0 June 11 
Mldlfletwn •...•.•.....••••• 13 10 0 June 8 

··Mnlerten .............••••.• No ResIdents 
Mooretown ........................... 43 0 34 June 12 
M~ntgom8ry Creek •••••••••••• 7 5 2 June 10 
NeY'CIdo CIty ........................... 18 6 2 June 14 
Northhnk ••••••••••••••••••• 6 0 4 . June 10 
Postenta .................................... 26 11 0 Junp 10 
Plcoyuna ..................... .' ............... 11 3 7 June 10 
PlnolBYt1le .............................. 51 29 1 June 10 
Pitt Rlv!.r ............................... 2 0 2 June 10 
Potter ""alley "." .......................... 26 10 3 June 10 
R~ng •••••••••••••••••••• 12 2 .t June 11 
Itedwrod Valley •••••••••••••• 18 16 0 June 10 
RamlSV ..................................... 11 10 0 June 12 

··Sanhr Rosa •••••••••••••••••• IndlonJ refused to Hold Election 

15 



ITATE RESERVATION POP. 
VOTING TOTAL vom ruCTION 

POP. "IS NO _~'m_ 

··Sebastopol •••••••••••••••••• 
Scotts Volley ••••••••••••••• : 
Sheep Ranch ." ..... " ................ .. 
Sherwood ................................. . 
Shingle Sprlngs •••••••••••••• 
Stewadl Point ••••••••• ~ •••••• 
Strawberry Volley •••••••••••• 
Sulphur Banles •••••••••••••••• 
Susanrilte ............................... " .. 
TobIe Mountain •••••••••••••• 

• ·Strothmore ................................. .. 
Taylorville ................................ . 
Tuolumne .................................. . 
Tule RIver .................................. .. 
Upper Lab ............................. .. 
Wilton ...... " ............. : ••• 
Rouncl Valley (Covelo) ••••••••• ---COLORADO 

Consollcfoted Ute Agency: 
Soutfsem Ute .................... :. ......... .. 
Ute Mountoln .............................. .. ---'=LORIDA 

SemInole AQency: 
Semlnolo .............. " ............ " ........ .. ---IDAHO 

North~m Idaho Agency: 
~ ~ JYene •••••••••••••• 
Kalbpol " ................. III ................ .. 

Nez Perce ................................ . 
Fort Hall .A.geflCy. 
.. Folt Hall ...................................... .. 

IOWA 
TomohAgen~ 

Soc: & Fox ................... ., •• 
'~NSAS" ,-~ .. _ ... , 

No R8$ldents 
17 , 
35 

3 
,70 
10 
20 

9 
16 

No Residents 
4 

40 
186 94 

36 
40 14 

827 458 

389 129 
~45 225 

580 

634 
88 

1,399 

1,839 

419 

295 

203 
38 

608 

971 

198 

o 
,1 

10 
o 

51 
o 

11 
6 
2 

2 
37 
50 
7 

12 
,138 

85 
9 

21 

76 
29 

214 

375 

63 

10 JunG 8 
o JIoInG 12 

12 June 10 
3 June 13 

10 June 11 
6 June 14. 1935 
7 
it June 12 

10 JUnit 8 

o JIoInIt 12 
o June 11 
2. Nov, 17, 1934 
4 
o Jun~ 15, 1935 

36 Nov. 17, 1934 

JO 'JIIM 10, 1935 
3 June 12 

o March 30 

78 Nov. 17, 1934 
2 Nov. 17 

252 Nov. 17 

31 ()c;t. '1.7 

13 June 15, 1935 

Potowotomi Agenq: 
lowo ...... ~................ 498 245 115 3 Juno 15 
Kfdcopoo ................... 308 151 74 16 June 15 
Sa~ & Fox •••••••••••••••••• 99 49 32 3 June 15 

-.!!.~.~~I._ •• :.~._t.~l;.~~ .. :.: ... _____ 9...;;5..;;.5 __ ... 46.;;;.9 ___ ';..;9...;;8 __ ....,;.t;;;22;;....._J.;;;;un"e~;....;.;15~ __ 

LOUISIANA 
Choctaw Auentr. 

Chltlmacha ................. . 128 35 2S 
MINNESOTA' . 

Consolidated Chippewa AIJMC)': 
fond elli Lac: ••••••••••••••••• 1,298 72S 167 
G~nd Portago ••••••••••••••• 377 1~9 75 
Leeth Lake ................ o. 2,076 961 375 

(Cou Lake & Wlnniblgoshlsh, White Oak Polnt) 
Whtto 'Earth ................. 8,059 4,169 1,122 
Nett Lob (Bobe Folt)....... • • • 627 317 159 

Red Lake Agcn'Y: 
Reel Lab ................... 1.968 82:J 418 

Pipestone School ........... :... 552 271 94 
Lower SlouJt ................. II I 
G~nlte folll ................ \' Voted as one group 
PraIrie Islonel ............... . 

'16 

3 May 14 

28 Nov. 17. 1934 
... 0;t.27 

6l' Oct. 27 

245 Oct~ 27 
7 Oct. 27 

24 Nov. 17 
2 Nov. 17 



STATE RESBVATIOH POP. 
VOTIHG TOTAL VOTES tLEC:TION 

POP. YES .NO DATU 
MICHIGAN 

. 
Great Lakes Agency: 

L' Ansa II" ... ""."" ... " ....... " ••• SS8 413 8 June 17, 1935 
Bay Mills ... "" .. "" .. """,, ........... 95 42' 2S June 17, 1935 
Hannahvilla 47 3 June 17, 1935 
Ontanopon Voted with L'Anse 

Tomah Agency: 
Isabelle (Swnn Creak,·Bkl-::k Rlver.Saglnow). 424 237 112 June 17 

MISSISSIPPI 
Choctaw Agency: 

Choctaw ...... """,, .... II .. " .. II ..... " .. • 1.792 736 218 21 MorchlO 

MONTANA 
Blackfeet Agency: 

Blackfeet "" ....... " .................... 3,962 1,78S' 823 171 Oct. 27, 1934 
Flathead Agency: 

Flathvad .... " ...................... II" .. ". 2,964 1,218 494 166 Dec. 15 
Fort Belknap Agency: 
f~ Bdkaap •••••••••••••••• 1,367 604 371 SO Oct. 27 

Rocky BUy's Allency: 
Rocky Bo(s ............................. ~ 676 344 179 7 Oct. 27 

Tongue River Agency: 
Tonguo R~ •••••••••••• _ .... 1.541 757 418 96 Od.27 

Crow Agem:y: 
Crow .................... ~ •• 2,082 982 112 689 May 18, 1935 

Fort Pock AGency: 
Fort Peck ............ " ..................... 2,663 1,027 276 578, Dec. 15, 1934 

NEBRASKA 
Winnebago Agency: 

1,642 Chnaha ••••••••••••••••••••• 807 212 17 Od.27 
Ponco •••••••••••••••••••••• 392 192 64 4 Nov. 17 
Santee ..............•...... 1,277 627 260 29 Nov. 17 
Winnebago """ ...... """ ••• ".,,. 1~187 583 133 52 Oct. 27 

NEVADA 
Corson Agency: 

.. Dllck_hIr (Shoshone) •••••••••• 
Fort McDermitt •••••••••••••• 273 89 . 73 2 Nov. 17 
Pyramid Loko ."" ............... " 549 277 151 54 Dec. 15 

~ SumMIt Loko •••• ~ ............. '" .. 64 14 10 4 May 24, 1935 
R",o-Sparks ......... '" '" ... " .... 205 9S S3 5 June 10 
Dre..Jorvi11o ." c " " • " ... " " •• " ••• 170 75 58 1 June 10 
Lovelock" " " ••••••• " .. ,," " •• " ". 134 4S 31 10 June 11 
Wtnnomllcco •..•.•••......•• 35 26 15 0 June 11 
Battle Mountoln " ... ""." .... "" .... 28 14 9 0 June 14 
Elko .•......•...•.....•.••• 73 40 34 0 June 14 
Ely ..... "._" " ... " ........ " ........ 64 35 8 6 June 17 
Moapa River "" ..... ~." .. "" .......... 158 84 42 3 Nov. 17, 1934 
Las Vegas Tract "" •• " .............. 40 22 10 2 May 17, 1935 
Big Pine ... " " .. " " "" " " ............... 20 11 0 11 June 11 
Bishop " " .. " ... " " ................. 171 93 1 68 June 11 
Follon •.....•.•.......•.•.. 426 247 39 74 May 17 
Ft. Indfpendenat ••••••••••••• 74 49 4 29 Moy24 
I"dlan Ranch ..................... 28 8 8 0 May 14 
Red H'II .....•..•••.•.••... l' 1 12 Mcyll 

···Wolkvl RlYur ...................... 492 301 37 41 Nov. 17, 1934 
West Bfshop ................... : .... .- 14 1 9 June n;' 1935 
Verlneton ... , .... , " ..... " ,. ." .... 'II 

72 51 31 3 June 15 
·Yombo ...•...•.....••.••••• 
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STATI 

Westem Shoshona Agency: •••••••• 
DlICk Vallcy CSho$hona.Polute) •• 516 383 J9l 12 Oct. 27, 193.04 
Gandy •• • • • • • •.• • • • • • • • • • • • • • 6 4 4 0 Mt:Iy S, 1935 
GosItute •••••••••••••••••••• 155 81· 21 0 MfJy 14 

--.!!utl_Vo!1ey ":"~'"" .""' ...... ,:..;. '",'"",'.";.'.:.;' ':..,:'"",'..:,',:.' __ 4;.;;J __ ..:2:;..:1:.--._....;9~_-=5~N.::o::.:v!.. • .::,2:.:.1.t-,;1:.:9.=;::.3.t: 
NEW MEXICO 

Mescalero Agenc;y: 
Mescalero '" ...... " .. • .. • • • • .. • 7.22 

United Pueblos Ageney: 
Acoma .................. ,........ 1,125 
Cochhi ••••••••••••••••••••• 305 
biota ................. ,........... 1,103 
Jeme::t .................. ,.. .......... 677 
Loguba ........................... • .. .. .. 2,271 

-Hamlte It............................. 128 
PIcuris •• ,... • .. .. .. • .. .. .. .. .. .. .. • .. .. • .. 117 
Po)ocrqllo , ....................... ,;,.. 9 
San,flo ................................. J29 
San IIdefan.o ................ 126 
San Felipo ............. • • • .. • .. .. • .. 596 
Son Juan ••••••••••••••••••• 561 
$onto Ana ....... • .. • • • • • • •• .. .. • • 241 
Santa Clara ...................... 400 
Santo Domlago •••••••••••• '. • 866 
510 •••••• ~.................. 189 
TaOl ••..••••••••••••••••••• 745 
Tesuque •••••••••••••••••••• 123 

~~: ... ~ ....... -.......... ..!:":.!..!.:.!.!.!.. 2,OS~ 
NEW YORK 

New Yark Agency: 
Allegany ............................ .. 
Cattaraugus ........................ .. 
Compfanter (PennsyJ\'amD) •••••• 
Ononda,g:z ............................ .. 
St. Regis ................ , ........... .. 
Tonowondo .......................... .. 

~a~ra ................... ..:-. 
NORTH CAROl.INA 

Cherokee Agency: 
QuallG Boundaty (Eostem Cherokee) 

NORTH OAKOTA 
Fort Berthold Agency: 

Fort Berthold. • ••••••••••••••• 
Fort Totten Agency: 
FortTo~n ••••••••••••• ~ •••• 

Standing Rack Agency; 
Standing Rock 

3.254 

1,569 

960 

367 

597 
167 
567 
351 

1,315 
72 
S9 

8 
69 
62 

331 
280 
148 
200 
476 
92 

402 
71 

1,066 

273 

283 
121 
138 
84 

776 
52 
51 
7 

15 
57 

224 
243 
10C 
134 
171 
82 

303 
67 

505 

548· .37. 
864 . 101 

23 
-350 17 
800 46 
338 42 
22S 6 

661 

521 

700 

477 

144 

11 Dec. 15 

o Dec. IS 
o Dec:. 15 
7 June 17, r935 

178 June 17 
66 Oct. 27, 1934 

1 Cae. 15 
o Oct. 27 ° April 13. 1935 ° Dec. 15 
4 April13 o June 17, 1935 ° Dee. IS, 1934 o J~e 17 

34 April 13 
1 June 17 
o June 17 

36 Oct. 27 
o Dee. 15 

40 Nov. J? _1.934 

298 June 10, 1935 
475 June 14 

17 June IS 
206 June 15 
237 June 8 
175 June 11 
132 June .12~ __ 

101 Dec:. 2,!!. 1934 

139 NCJV. 17, 1934 

233 Nov. 17 

(North Ookotal •••••••••••• 1,677 
(South Ookota) •••• _ • • • • • • • • 2,098 1,559 668 508 Oct. 27 

Turtle Mountain Agancy: 
_--=1i:..::urt::..:!e. M~!.a!.'!~_.:,.:.:..! • .:, • .:... ':":':':'':''.:..' .:,.:.:,:. • .:, • .-.:6:!"O:.;3:.;;4:.-.....:Jl r:.:..18=.1:.--=25::::..7_..:.5::5:.:0:.......:.Iune IE. 1935 
OREGON 

Klamath Agenc;y: 
Klamath ........................ .. 

Umatilla Agenc;y: • 
Umatilla ........................... . 

Grand Ronde-Siletz Agenty: 
. Grantle Rondo ................. .. 

Siletz .......................... « .... .. 

1,364 

1,140 

356 
465 

18 

666 

681 

213 
233 

S6 

155 

102 
54 

408 June 15 

299 June 15 

68 April 6 
123 April 6 



!!!!!- RESERVATtOH POP. 
VOTIHG TOTAL VOTES ntc:rJON 

POP. YES NO DATU 

. Worm S;;trin95 Agency: 
Wnrm Springs ..................... 992 39t$ 260 74 April 6 
Bung •.••..•••••••••••••••• ·67 48 1 .~~,-.~ _.-----"-"'--. 

SOUTH CAROLINA 
CheRlkee Agency: 
""Cot:lwbo 

SOUTH DAKOTA 
Cheyenne River Agency: 

Cheyenno River ............... 3,288 1,420 653 459 Oct. 27. )934 
Oow Creek Agency: 
~ Cduek ••••••••••••••••• 953 388 87 246 Dee. 15 
~er Brulo ................... 11 ..... 603 160 7. 39 Cae. 15 

FIandteou School: .. 
. Santee Slow ....... ~ ........ 345 193 1'1 5 Oct. 27 
Pine RlcIge N,:ency: 

Plno RldDa ... '" ..... "' ........ " .... 8,370 4,075 1,169 1,095 Oct. 27 
Rosebud Agency: 

ROiDbud 6,362 3,126 843 424 Oct. 27 
Yankton •. ,. .................... 2,018 991 248 171 Oct. 27 

Sisseton Agency: 
Sisseton .. __ ........................ 2,658 1,170 266 335 April 6, 1935 

Stondlng Rcdt Agency: 
(See "North Dakota) 

UTAti 
Ulntoh 8. Ourov A!rmcy: 

28 13 MOy cedar Chy •••••••••••••••••• 2 0 14, 1935 
Kalbllb (In Adzonal •••••••••••• 93 51 28 5 Nov. 17, 1934 
Kanosh ............................. 24 14 11 0 May 7. 1935 
K~harem ...... , ....................... 30 17 14 0 May 10 
Poluto .................................. 19 11 7 0 Nev. 24. 1934 
Ullltah .................•... 1,251 634 335 21 Dee. 15 
$biywits ..................... 79. 40 27. 2 Nov. 17 

Fort H:II' Agency: 
Wo.l1a'de ................................ 137: 109 37 26 April 27. 1935 - .. -~ ..... 

WASHINGTON 
Colville Agenc;y: 

3,116 1,659 562 Colville ............................. 421 April 6 
Spokane ...................... ~ ....... 807 376 92 163. April 6 

Tahclc:h Agency: 
Chehalis ................................. 132 70 22 26 April 6 
Mokah ........................ , .... 403 219 7S 47 April 6 
Nls4uolly .....•...•......... 63 40 . 19 2 Oct. 27, 1934 
Outto ............................. .., ...... 2 2 2 0 April 13, 1935 
Qulnoiolt ............. " ............. 1,729 . 764 184 176 April 13 
Holt ....••........•......•. 4 4 3 1 Aprll13 
Qulleuto ................................ 242 96 37 15 April 13 
Shoalwoter ......................... 'if 11 3 S April 13 
Skokomlsb .................. 189 107 35 10 Oct. 27, 1934 
$qlloxon bland ................... 39 32 10 6 April 6, 1935 

Turoli" Agency: 
667 287 72 110 March 30 lummi ......................... 

Muckluhoot ................. " ••• 200 97 59 7 April 13 
·Port Gamble ••••• " ............... 
Po~ ~adboft •••••••••••••••• 171 110 30 0 April 6 
Puyotlup t ......................... 328 190 34 36 April 13 
Swmomish ........................ 273 123 122 1 Nev. 17, 1934 
Tu'allp- ........... " ............. 663 215 143 68 April 6. 1935 
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" Sf An _.ftiSElVAnOH 
vottHG TOTM. vOTES EUCTID)ol 

POP. POP. y~~-----~~~--
CIoUGm .......................... 738 
NooIcsak .............................. 235 135 53 ·13 Mon;hlO 
Sbgft.$utottlt ••••••••••••••• 20S 123 74 3 April 6 

Yckfmo Agenq: 
'l,3V2 Yakima ................................. 2,942 361 m Aprir 20 

WISCONSIN 
Greet LckCl$ Agency: 

Bod RtYl!f ............ ill ................... 1,211 697 296 47 Nov: 17, 193" 
Lac Coudtt OroIUe •••••••••••• 1.559 871 205 175 Doc. 15 
ReI Ch" ................... 506 360 122 7 Dec. 15 

-Sekooson ......•..•..•...... 
Potowaloml ..•..•.•......••. 388 • S1 

-St. Croix: ................................... 
31 3 June 15, 1935 

Lac dill Flombeou .: ••••••••••• 853 492 162· 57 June IS 
Menom1nee Agen~ 

Menominee ................................. 2,077 1,020 596 15 Oct. 27, 19"" 
Tomah Agenq: 

3,121t 1,84" 688 126 Dec. IS OIteJcIo .......... ~ ........................... 
Stoc!cbridso .................................. 600 226. 166 1 Dee. 15 

WYOMING 
Wind lUver Agency: 

Shoshone 8. Aro~hoo •••• < ••••• 2,196 1,032 . 339 469 June IS, 1935 



Tobie B 

Indian Tribes, Bands and Communities 

under Constitutions and Cliarters 
as Approved by the 

Secretory of the J nterior 
in accordance with the 

Indian Reorganization Act 
Oklahoma Indian Welfare Act 

Alaska Reorganization Act 

R.l!vlseci October 10. 19.46 
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")?\ .-o,A cJ... - \J\~tf)~ ~~ "'~'lO)~qr ~~c)nft~) ~~ ~~ 
~ll\. ~~~ _'} u"" {-hl·l.rr-UV",\ I\!","~ ~~ \~ 
-0 "S ~ TRIBES ORGANIZED UNDER THE INDIAN REORGANIZATION ACF ..-(('.1--'\ 

.~:'-
~' 

The following list shows Indian tribas, grouped by ogencles, which ore under Conslltutlans and Chcutcrs as approved by 
'hct Secrclory of the Interior In ClCcofd<!ncct with the provIsions of the Indran Reorganlzotlon Act, the Ok/ahoma I~an Welfare Act, 
and the Alaska Act. The listed doles show when the Constitutions and Charters "eot Into effe_i. This listing olso IndIcates which 
documents hove been emended' ond the dntes of orm:nclment. Population figUres, except for Alaska. are token fram 5Ial/$lIc:ol 
Suppl ... nant for 1940. 

",. ------_.-
... ...: Ageney and n . 'V! Rasematlon 

\.t' i;' Blackfoet: 
Coft$t1tutlon Approved _~.tJ!!~_.. PopulatIon 

J' • ~,.. \. .:' lIIuckfr:el 
""':.F' (,~ 

~", .. \,; 
The Blackfoot Tribe of tho Blackfeet Indian Resor- Oec. '3, 1935 

YOtlOn, Montano . Amend. I, Jon. 18. 1946 
~g. IS, i936 

Carson: 
Duckwater Tho Ouckwater Tribe of Indians of the Duckwoter 

Reservallon, Nevoda' . , Nov. 28, 19"0 
Amend. I, Juno 6, 1944 

Fort McDermitt The Fort McO~rmltt PaIute and ShoShone Tribe, 
Nevada 

Nov. 30, 1940 

Pyramid Lake The Pyramid Lake Paiute Tribe, Newda 
Reno.Sparks The Reno.Sparks Indlon Colony, Novada 

--Y.{q!ke~,Rrv!r The Walker River PaIute Tribe, Nevada 

Woshoe 
(OresslervilleJ The Washoe Tribe, Navoda 

Yerington The Yerington Pelute Tribe, Nevada 
Yomba The Yomba Shoshone Tribe, Nevada 

July 2, 1936 , Nov. 21, 1936 
Amend. I, June 20, 1945 
. Nov. 2', 1936 

Jan. 7, 1938 
Jun. 15, 1936 
Jan. 15, 1936 
Mar. 26, 1937 • 

. Arti'end. I, JulV 12, 1945 
May 8,193,7 

Jan. 2", 1936 

Jan. 4, 1937 
Oec. 20, 1939 

Feb. 27, 1937 
Amended Juno 25, 1939 

Apr. 10, 1937 
Oec. 22, 1939 

Chetokee: (N. CJ • 
Catowba Tho Catawba Tribe of Indians Sou""",,,lh_Co~ra .... '_ln_a,--____ J..;;;tllW=-.:.;3~.~1 ,..;1.,;.9"..:.,4.:..-__ _ 

JJS 

2ao 
558 
191 
461 

162 

84 
96 

Cheyenne Rlvor: 
--.:Ch~!'ft!:c:n!!:":::8..:;RI::.;ve:.=.r...:Th~e....;C~h;;ey~e;;;.nn=e..,;.R,;;.lv;.;:e_r.::s;;ro;;.;;;u.;.;.)(_T_r_ib""e, ........ So.;...u;.;.th~O_a'-k'-ot'-a_~. ___ D_ClC;.;, • ...;2;.;7 ... ,_1;..;9'-3-"5 _______ ._.:.;3~,5;:.;B;,;;3~. 

Choctaw: 
Choctaw The MississIppI Bond of Choctaw Indians •. _ •.•.•. _. Moy 22, 1945 2,28J .. ~. 

Colorado RIver. 
Colarot.fo RIver The Culorodo Rlvor Indlon Tribes of tho Colo((Wo 

River Resorvallon, Arizona and Calffamlo 
Fort Yuma Th .. Quechan Tribe. CalifornIa 

Aug. 13, 1931 
Dc!c:. 18, 1936 . 

84 !I 
913 



Agency Gil' 
Roscmatlon Omele1 Nama of Orgcmlxatlon COnsdtaflon AEp~d Charter Rotlfled 'oElIlatlOll 

Consolidated 
Ch~owal 

The Minnesota Chlppowa T tiber Q ~~ Ite Earth July 24, 1936 Nov. 13, 1937 13,610 
LC!Cch Lake p/~~ r~ Fend du Lac 
Sels Fort 
Grand Portage ~ ~ 

Consolidated Uto: /t:l : 
Tho Southam Ute Tribe of the Sauthcm Ute Res- ,> . 

Southern Ute orvatlon, Colorado Nov, 4, 1936 Nay: 1, 1938 423 

~.~ Amend. I Oct. 15. 1942 
Amend. d, Feb. 28, 1946 

Ula Mountain The Ute Mountain Tribe of tho lJte Mounlaln Ros- S~ e 
eNatlon, Co!orodo -L- _ June 6, 1940 459 

Crow Creek! 
The Lowor BNle Sioux Tribe, SQUth Ookolo 

(,.)' 
Lower BNte Nov. 27, 1935 July 11. 1936 619 ." 

Amended Jan. 6, 1941 ,. 
ts Flandreau: 

The Flandreau Santee sio ...... 1',1b~, South Dokata· Flandreau Apr. ::, 1936 Oct. 31, 1936 355 
Amended ~on, 6, 1941 

Flathead: 
The Cenfederated Salish and Kootenai Tribes of Flathead 

the Flathead Reservation, Montano . Oct. 28, 1935 Apr. 25, 1936 3,208 
fgrt Apache: 
- Fort Apache The WhIte Mountain Apache Trlba, Arb.ona Aug. 25, 1938 2,892 
Fo.rt Belk~: 

The Fort Belknap Indian Community. Montana Dec 13 1935 Aug. 2S, 1937 1,600 Fort Belknap 
Amended Feb. 7, 1944 

Fort Berthold: 
The Three Affiliated Tribes of the Fort Bcrthold fort Barthold 

June ~9, 1936 Reservation, North Dakota . Apr. 24, 1937 1,791 
Fort Hall: 

The Shoshono-Bannock Tribes of the Fort Hall Res-Fort Hall 
ervatlon, Idaha . Aer. 30, 1936 Apr • 17. 1937 1,881 -----_ .. _-.. 

Grande Ronde-
Siletz: 

Granda l~tJndu lllC: Con'ederah,d Trib"s t.I' the Grand Rt1ndc Com- May 13, 1936 Aug. 2.2, 1936 473 
mlmit)'. Oregon 

-~~ --.--.~----. 



Great lokas: 
Bad Rlvor 

Boy Mills. 

Hannahvllle 
L'Anse 
Lac du From. 
beau 

Male Loko 
Polawatoml 

Rod Offf 

St. CroIx 

OHrcroJ Homo of Oraanlzotloft 

The Bad RIver Bond af the Lake SuperIor Tribe of 
ChlppBWa Indians, Wisconsin June 20, 1936 

AnlenCfed Dec. 1, 1942 
Amend. If, Od-. 31t 1944 

Nov • .<I,1930 
Amended Nov. 27, 1937 . 

Thct Honnahvllle Indion Communlty, MIchigan July 23, 1936 
The l<eweenCIYI Boy Indian CommunIty, Mlch!gan Dec. 17, 1936 

The 80y Mills Indion Community, MIchIgan 

aCliter RadRe,.1 

Mc.y 21, 1938 

Nov. 21, 1937 

Aug. 21, 1937 
Jul)' 17, 1937 

The Loc du FlamboCIIJ Band of the Lake Suporfor 
ChIppewa Indlons of Wlsconsln Aug, 15, 1936 MO'I 0, 1937 

Amendment I & III Amended Nov.· 8, J 94 J 
June 25, 1943 

Amend. II, OCt. 23, 1944 
The Sokaogon Chl~wa Comonunlty, Wisconsin Nov. 9, 1938 
The Forost County PotClYlCltomt Community, Wis

consin 
The Red Cliff Band a' Lake Superior ChIppewa 

'ndions, Wisconsin 

St. CroiX ChIppewa fndle:t: '.,f WIsconsin 

feb. 6, 1937 

June 1, 1936 

Nov •• 2, 1942 

Oc:t. 1, 1939 

Oct. 30. 1937 

OQ. 2.f, J936 
Amended Nov. J2, 1938 

Hoopa Volley: 
Quort~ Volley The Quartz Volley Indiem CommunIty, Callfamla 

nopi: 
June IS, 1939 

Dec. 19, '936 

Mar. 12, 1940 

HopI The HopI Tribe. Arizoncl 
Jlcarll/o: 

Jicarllla The Jlcarllla Apache Tribe of New MexicO 
I<IClYlo (See Okla
homa): 

Ala. CoushottG The Alabama-Coushatta Tribes of Taxa5 
Mescalero: 

Mcsc:olero • The Apache Tribe of the Mescalero Re5e'"!'Gflon, 
New Mexico • 

Northem Idaho: 

. . 
Aug. 4, 1937 Sept. 4. 1937 

Aug. 19, 1938 Oct. 17, 1939 

Mar. 25, 1936 Aug, I. 193.!..._ 

1,259 

]90 

.108 
939 

882 

187 

310 

643 

'29 

3,444 

--~--
. .....!!4 __ 

790 

Kaflspcl 
Ma'l28, 1938 

The I<allspel Indian Community of the l<ollspeJ 
ReSllfYOtlon, Woshlngt0.'l •. _________ .:..:M.:::Q::.:r.:..2:.4;;:,...:.:19:.::3:.::8:...... __ ~~...;;;.;;;:....;;..;;.:;.;;..... __ .J.~~:"_ 

Papooo: 
Gila Bend 
Popogo 
Son Xavier 

I . 
( The Popogo Tribe, Arlz:ono Jon. 6, 1937 6,21' 



Alcacr and 
Re9rvatJon OfflClol Hame of Orgont&otIon ConstltatJ01I Al!l!nmll Charter RotfRcuI Population 

PIma: 
Fort McDowell The fort McDOwell Mohave-Apache CommunIty, 

. 193 Arizona Nov. 24, 1936 Juno 6, 1938 
Gila "iiat The GIla River Plma-Maricopo Indian Community, 

Arizona May 14, 1936 Fob. 28, 193B 4,84S5 
Salt River The Salt River PilTlCl·Maricopo Community of the 

Solt River Rosorvotlon, Arizona JunD 11, 1940 1,172 

Pine Rldae: 
The Oglala Sioux Tribe of the Pine RIdge R'eser-'PI"., Idoe 

9,204 votion, South DakolO Jan. 15, 1936 
Pipestone School: 

The Lowor Sioux Indian Community In the State Lower Sioux 
of MfnnolOta . ' Juno 11, 1936, JulV 1'1, 1937 192' 

PrairIe Island The Pralrlo Island Indian Community In tho State 
of Minnesota . ~O, 1936 July 23,...!.lli.. 9L 

" ------"'----PotOWCltaml: 

bt Iowa The Iowa Tribe In Nebraska and Kansas Feb. 26, 1937 June 19, 1937 539 
Klckopoo The Klckapoo Tribe In Kansas . Feb. 26, 1931 Juno 19, 1937 343 
Sac and Fox The Sac and Fox Tribe of MIssouri Mar. 2, 1931- Juno 19, 1937 129 

Amended Nov. 25, 1943 ---Rocky Boy's: 
The Chippewa Cree Tribe of the Rocky Soy's Res-Rocky. Boy's 

July 2S, eNotion. Monlana Nov. 23, 1935 1936 742 

Ro~bud: 
• Rosebud The Rosebud Sioux Tribe. South Ookota DC!C. 20, 1935 Mar. 16f J 937 6~t. ..... 

San Carlos: 
San Carlos The Son Corlos Apache Tribe, Arizona Jan. 17, 1936 Oct. 16, 1940 3.'03 

Socrumento: 
81g Valley The Big Volley Bond of Pomo IndiGOS of the Big 

Oct. 19. 1941 VaneV Rcmcherto. CalifornIa Jan. 1 S. 1936 92-
Amended May 13, 1940 

.:olusa The COchll Dche BOIld of Wtntun IndiGOS, Call-
Nov. 23, 1941 famla Nov. 23, 1941 72 

Fort Bidwell The fort Sidwell Imllan Community, Collfomlo Jan. 28, 1936 '" Amended June 8, 1940 
and Fe". 4, 1,942 



AIIGnCf and 
-::-_R;.;.;cse=rfa..:.;;.:;t.;;:lo;.::a_~ __ -:;:O;.:;HI::;c:.:.IQ:.:I...:N~Q:.:me=-.::.of:...::O.:.;rs!!Q:!!n:.::'&O::.t:.:.;'on::.:.. ___ -!:CoM::::::tl:.:'ut:.:.;l::o=.".:,Ae::a:p::.:rOft="_..;:Ch=ort;.;.o;::.:'....;.;Ro;;.;tI;.;.;';.;.;le;,;rcI,--_.;;,.Po;;JIp_u;,;.;lah=-0.;;;..." 

Sacramento (Cont'd) 
Manchester Thll Manchester Band of Porno Indians of the Man: 

chester Randterla, Callfomla Mar. 11, 1936 
• Amended Mav 18, 1940 

Round Valley Tho Covolo Indian Community, Collfornla Ot!c. 16, 1936 
Stewart's PolntThe Keshla Band of Porno IndIans of the SleW(l,t's 

Potnt Rancherio, Callfom!a Mar. 11, 1936 
Amllnded May 19, 1940 

TUQlumne Tho Tuolumne of Mo-wuk'lndlans of tho Tuolumno 
Rancherle, CalifornIa Jan. 15, 1936 

Amended Mav 2S, 1940 
TuTe River The Tule River Indian Trlbo, CallfomlQ Jan. IS, 1936 

Amended May 24, 1940 
Upper lake The Upper Lake Band of Pomo Indians of tho Up· 

per Lako R'Or1cher/a, Califomla Jun. IS, 1936 
(Nama changed by,omendment Oct. 22, 1941, to Amended May 16, 19~O 

The Upper Lake Porno Indlon Community) and Oct. 22, 1941 
Wilton Thlt Me-Wuk, Indion Communlly of the Wlilan 

P-ancherla. Call!omlQ Jan, 1 S, 1936 
Amended May 21, 1940 

Taholah: 
The Makah Indian Tribe, Washington May 16, 193~ 
The N/$quol/y Indian Community, Washington Sept. 19, 1946 

Feb. 27, 1931 

Nov. 6,1937 

Nov. 12, 1937 

Feb. 15, 1942 

Feb. 27, 1937 Mokoh 
_I";' Nlsqually 

~)Quil.,uto 

0'1' Sko!(omlsh 

The Qullouto Tribe of the QUlh:uto Resqrvatlon. 
Woshlngton . Nov. 11, 1936 Aug; 21, 1937 

Tho Skokomlsh lnellan TrIbe of tho Skokomish Res. 

92 

848 

140 

80 

201 

12 

2B 

425 
60 

237 

221 llrvatlon, WashIngton May 3, 1938 JulV 22, 1939 
=-~----~--~-- -----------------------------.----..... --~~---------------Tomah: 

Isabella 
Oneida 

Sac & FOlC 
Stockbridge 

Tongua RIver. 
T0I\Q\I8 River 

Truxton Canon: 
Camp Verda 
Hovosupal 

~=~- ~----~--

The SagInaw ChlppOWg IndIan Tribe of MIchigan May 6, 1937 . Aug. 2B, 1937 
The Oneida Tribe of IndIans of WIsconsIn 0=. 21, 1936 May I, 1937 

Amended June 3, 1939 
The Sac and Fox Tribe of the Mlsslsslppl In Iowa Dec. 20, 1937 
The Stockbrldge""Aunsee Community, WisconsIn Oct. 30, 1937 May 21, 1938 

The Northern CheVetU'lO Tribe, Montana 

The Yavapal.Apache Indian Community, Arizona 
The HavO$UpoJ Tribe of the Havawpal Rc:ser .. atlon. 
• Arizono 

I 

Nov. 23, 1935 

.Feb. 12, .1937 

Mar. 21, 1939 

Nov. 1, 19:16 

434 
3,351 

41' 
460 

1,618 

461 

213 



Aieftcy 01\1' 
Resorvotlon Offlcfol Homo of (hgGftlaotlOft Cottstltutloa Appnmld Chatte, RatiRad Population 

.---.-------~~~~~----~~~--~~--------------~------------------~---HualapaI The Hualapai Tribe of tho Hualapai Rmrvotlon. 
(Walapall Arlzono Dee. 11, 1938 

Apr. 17, 19.7 Macro The Mocspa 8an4 of PaIute Indians 
Tulallp: 

Mucldushoot 
Port Gamble 
Puyallup 
Swlnomllh 

Tulallp . 

Tho Muddeskoot tnellan Trlba, Washington 
The Part Gamble Indian Communltv. Washlnoton 
Tho Puyullup Tribe, WashIngton 
Tho Swlnomlsk IndlGft Tribal Community, Washlng· 

May 13, 1936 
~t. 7, 1939 
May 13, 1936 

1M Jan. 27, 1936 
The Tulalip Tribes, Washington Jon. 24, 1936 

Amended MGr. 8, 1941 

June 5, 1943. 
May 3,19.42 

Oct. 31, 1936 
Apr. 5, 1941 

JulV 25, 1936 
Ott. 3, 1936 

462 
~72 

228 
192 
319 

314 
676 

'I'!"'"':-:---::-:-----. __ .• _--_ .•.• 
Ulntah & Ouray: ---------------------------------------

Kanosh The Kanosh Band of Paiute Indlan~ 
Ulntah & Ouray Tho Ute Indian Tribe of Ihe Ulntah ond Ouray Res. 

ervotlon, Utoh 
Shi"wils TIll! Shlvwlts SOI1d of PaIute IndianS of the 

Shivwl1s RcsCIVOtlon, Utoh 

Dec. 2, 1942 

.Ian. 19, 1937 

Mar •. 21. 1940 

Aug. 15, 1943 

hlg. 10, 1938 

Aug. 30, 1941 

.,347 

97 _._ ............. _.- -.--------- --------------- --------
United Pueblos: 
~IO Clara Th" rueblo of Sonto Oara, New Mexico 

-----Warm SprIngs: 

- Dec. 20. 1935 
Amended Dec. 19, 1939 

485 

. Warm ·Spr~s the Confederated Tribes of Ihe Warm Sprlnds . 
Sleservatlon! Oregon Feb. 14, 1938 • Apr. 23, 1938 778 

___ . _____ .. Amended Dec. '9, 1941Amendl!d Dec. 19, 1941 

Western Shoshono: - • 
Duck Volley Tlte Shoshone-PaIute Tribes of the D,uck Valley 

Reservotlon, Nevada • -55.4 
'The Tc·Moak Bonds of Western'Shoshone lndlGn$ 

Apr. 20, 1936 Aug. 12, '936 

Dec. 12, 1938 
Elko 

of Nevodo Aug. 24, 1938 80 
Gushute The Confederated Tribes of the Gflshute Reser. 

____ ----------------va~~II~on~ln~U~to=h~----~------------------N~ov~.~2=5~,~1~9~4=0 _______ ~~~r~.~2~9L,~1~9~4~1 _______ ~1=5=5 ___ 
Wlnnebogo: 

Omaha The Omaha Tribe of Nebraska Mor. 30, 1936 
P()rIca Tha Ponca Tribe of NatIve Americans, Nebrosko Apr. 3, 1936 
Santee The Santee SIowc Tribe of Nebrasko Apr. 3, 1936 
WInnebago Tho WInnebago Tribe Clf Nebraska Apr. 3, 1936 

---------~----------~~--------------------------------

Aug. 22, 1936 1,713 
Aug. 1 S, .1936 384 
Aug. 22. 1936 1.197 
Aug. 1 S, 1936 1,268 

TOTAL 105,216 



Cheyenne & 
At'CIJ)Oho: 

Cheyenne
AroJ)Oho 

FIYe Tribes: 
Creek 
Creek 
Craek 

Kiowa: 
Caddo 

Pawnee: 
Pawl'l~" 
Tonkowa 

QUapaw: 
£astem 

Shawnetr 
M/nml 
OttCMO 
Peoria 
Sen8'tO 
Wyandotte 

Shawnee: 
Iowa 
Klckopoo 
Potowatom! 

Soc & Fox 
Shawneo 

OKLAHOMA TRIBES ).. .. 
OfRdal Nama of' O,gclldmtan 

The CheyeMe-ARISIOho Tribes of Oklahoma 

The Alaboma·Qua$SGrte Tribal Town 
Tho Klolegee Tribal Town 
The Thloplhlccco Tribal Town 

The Cuddo'indian Tribe of Oklahoma 

The Pawnee Indlan$ of Oklahoma 
Tho Tonkawa Tribe of Indians of Oklahomu 

CallStltutlon Ratified 

Aug.2S 1937 
Amonded feb. 4, 1942 

Jan. 10, 1939 
June 12, 1941 
Dee. 27, 1938 

Jan. 17, 1938 
Amend. I, Jan. 11, 1944 

Jan. 6, 1938 
Apr. 2 , 1938 

I 

• Cham, RatlOed' 

May 24, 1939 
Sept. 17, 1942 
Apr. t3, 1939 

Nov. 15, 1938 

Apr. 28, 1938 

Populatkm 

2,949 

ISO 
250 
380 

1,048 

1,017 
54 

The Eastem Shcswne8 Tribe of IndiaN, Oklahoma Dec. 22, 1939 Dec, 12, 1940 299 
The MiamI Tribe of Oklahoma Oct. 10, 1939 June 1, 1940 299 
TM Ottowa Tribe of Oklahoma . Nov. 30, 1938 June2,1939 438 
The Peoria Tribe of Ihdions of Oklahoma Oct. 10, 1939 June 1, 1940 393 

• The Seneca-Coyuga Tribe of Oklahoma ' May 15, 1931 Juno 26, 1937 2813 . 
The Wyandotte Tribe of Oklahoma ' Julv 24, 1937 ,Oct. 30, 193,7 ____ 800 

The Iowa Tribe of Oklahoma Oct. 23, 1931 Fob. 5. 1938 110 
The Kickapoo Tribe of Oklohoma ., Sept. 18, 1937 'an. t8, 1938 269 
The CitIzen Band of Polawoloml Indians of Okla· 

I'tumo Dec. 12, 1938 2,920 
The Scte cnd JlOlC Tribe' of IndlUr\s of Oklahoma Dec. 7, 1937 910 
The Absentee·Shawnee Tribe of Indians of Okla· 

homo ~c.S, 1938 667 
----.......... ----~~~--..... ----..... --------------------~~~~~~ ..... --------~t~O=~~A~L--~13~,~24~1~-



.~~-.-~---------~----....,--- -- ----- -...".---.. -.---------

ALASKA NATIVE COMMUNITIES AND COOPERATIVES 
---_. __ .. -.--Alasb Commaftlty OmeraJ Nama 41' OfSlolllmtlon Constitution Ratlflecl Chart. RatiRed Population 
"-Angoa;,----1hO Angoon Commi.iiiiii'A$sociiiii;'; -.---- '-- Nov. 15, 1939 Nov. 15, 19J9 347 

Atka The Native VIllage of Atka May 23, 1939 Moy 23, 19J9 91 
Barrow Tho Natlvo Village of Burrow Mar. 21, 1940 Mor. 21, 1940' 386 
Chanega The Native Village Qf Chanega Feb. 3, 1940 Feb. 3, 1940 100 
Chllkat ' See Ktuk ..... cm 

Cra'g • TiieC'GI9COMniiiMiiyASs«:lotlon of Craig, 
Alaska . Oct. 8, 1938 Oct. 8, 1938 201 

Deering Tho Native Village of Doering Oct. 26, 1945 Oct. 26, 1945 171 
Diomede Tho NaUve Villogc of Diomede Jan. 31, 1940 Jan. 31, '940 126 
DOUCJlas The Ouuglas Indian A$SCIc:1ntlon Nov. 24, 1941 Nov. 24, 1941 232 
EUm Tho Native Villoge of Ellm Nov. 24, 1939 . Nov. 24, t93~ 98 

-FQrt' y"'Ui(Oft -Th'ci N';ii;eViiia9itorFo~j'y~kCi\ Jan. 2. 1940 ioi12: -i 940- 3~ 
Gambell Tho Native Vjllog. of Gambell Dec. 31, 1939 Dec. 31, 1939 290 
Haines Tho Chllkoot Indian Assactation Dec. 5 1941 Dec. 5, 1941 106 
Hoonah The Hoonah Indian Association Oct. 23, 1939 Oct. 23, 1939 590 
Hvdobutg 'rhe Hvdaburg Cooperative AssocIatIon of Alaska Apr. 14, 1938 Apr. 14, 1938 329 

!: •• 'l(a'iiOt~--The Noti;e"viilaii;;-~Oi~k Mor. f;1l4if----Mar.'l:'19·40 60 
Karluk ihe Native Villol1c of Karluk. I'd,,:, 23, 1939 Aug. 23, 1939 192 
Kasaan The Orgonlzed Village ", Kosaon Oc;t. J 5, 1938 Ocl. 15, 1938 83 
l<ctchlkan 1'h1l Kdchikon Indian Corparotion Jon. 27, 1940 Jon. 27, 1940 781 
~Jno Island The King IslC'lnd Nalr-'c Community Jon. 31, 1939 Jon. 31, 1939 192 
KlvnUno ·'j·hONullve Viiiag:) o('Klvalina . , Feb. 7, 1940 Fcb.-j;-i940 144 
Kla ..... ock 'Hilt Klawock CCIOPf'ralive Associallon of NoSka Oct: 4, 1938 Det. 4, 1938 211 
Klukwon Thp. Chllkaf Indian Vllloge Mar. 21, 194 I Mar. 27, 1941 115 
K ..... ethluk 1 he Natlw VlII'lgl.' of Kwelhluk Jon. II, 1940 Jan. I I, 1940 172 
MekorJUk The Native VUlage of Mekoryuk Aug. 24, 1940 Aug. 24, 1940 133 
Metlakatla TheMeiicikoiOlridicm' CommunIty DC!C. 19, 1944' Dec. 19;1944 ioo-
Mlnlll The Natlvo Village of Minto • Dec. 30,. '939 Dec. 30, 1939 128 
Nopoldok The NatIve VlIIasw of Napakiak July 296 1946 July 29, 1946 121 
NikolskI The Native Villago Df Nikolski June 12, 1939 June 12, 1939 87 
Noatak The NQtJve Vlllane of Noatak Dec. 29, 1939' Dec. 28, 1939 350 
Name The Noma Eskbno Community Nov. 23, 1939 Nov. 23, 1939 508 

--N~rvlk The Noorvik Nallv.e Community Dec. 27, 1939 Dec:. 27. i9~ 221 
Nunapitchuk The Native Village of Nunapitchuk Jon. 2. 1940 Jan. 2, 1940 140 
Point Hope 'rhe Nati\':: Village of Point Hope Fob. 29, 1940 Feb. 29. 1940 247 
Point Lay Tha Native Village of Pelnt Lay Mar. 22, 1946 Mar. 22, 1946 90 
SoMman The Natlve·Vlllogp. af $ol(P1an, Jen. 14 •. 194' Jan. 14, \94\ 99 



Alaska Communlty _ OfficIal Name of Organlzotf~ft Constitution Rdtfflecf Chattvr Ratlfle" PopulatIon 
Selawik. The Native Villaga of Sela;'lk Mar. 15; 1940 Mar. 15, 1940 290 
Shaktoolik The Native Village of Shoktoollk Jan_ ').7, 1940 Jan. 21, 1940 122 
Shishmaref The Native Villoac of Shlshmarof Aug. 2, 1939 ~. 2, 1939 235 
Sb."lQftok The Native Village of Shungnak July 24, 1946 July 24, 1946 

-iS~I:.::tk~a~ __ --:::Th==ft....;S~lt~k:=.a-:.C::;:o:::mi:mu=n:;:it~v-:AsFsoc=Flo:.:t:.::;lon~c::,.f.:,A=lc:;:;sk=0 ___ .....::O;,;cf:::.-,;I1.J!=!8 Oct. 11, 1933;.-... __ --;;6.:;.20":-_ 
StebbIns The Stebbins Community Association Dec:. 5, 1939 Dec. 5.l93"9 104 
Stevens The Native Village of Stevens Dec. 30, 1939 D~. 30, 19:39 92 
Tanacrou The Notlve Village of Tanocf'Olls Jon: 5, 1942 Jan. 5, 1942 109 
Tetlin The Native Village of Tetlin Mar. 26, 1940 Mat. 26, 1940 8' 
Tyslftok Tho Notlve Village of ~k Nov. 21, 19;.;;3;,;.9 ___ ..:,N,;;o~v~. 27, lJ..3J:--__ --.::,IO~1 
Unalakleet Tho Native Village of Unaloldeot Dec. 30, 1939 Dee 30, IOJ1 30"-
Venetie The Native Village of Venl!tle Jan. 25, 19"0 -Jan. 25 1940 • 86 
Wales The NatlvG Village of Wales luly 29, 1939 JulV 29, .1939 189 
White Mount. 
taln The Native Village of Whito Mountain Nov. 25, 1939 

Thts list Is wbiect to chonge. A number of the tribes whtch 
have occopted the' act have not yet adopted constitutions or char· 
ters. Ivty Oklahoma tribe or A10skan ylUcge may organize crt any 
time. 

Nov. 25, 1939 174 
TOTAL 10,899 



TableC 

Indian Tribes and Bands which'occepted 

the Indian Reorganization Act 

but which operate under 

Constitutions adopted prIor 
'to the passage of the I. R. A. 
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IndIan TrIbes and Bands which accepted the Indian Reorganlzntlon Act 
but which operate under Constitutions adopted prior to tfie possage 

of the I. R. A. 
, -

.Ag1I!IC1 aael 
ftcscmltm. Offld~1 t:!1I;"!!..!L ~1'Q1!.:;nln=t;:;;I01I.:.;... ______ ..;;C~o;;;;n';:.;U.;.;h.;.;.;tl;.;;;on;;,..;;.A;:;;eI~opte=.;;...-.....;..'o:.:p;:at;:;;at{=on~ 

Cherokee: 
Cherckee The Cherokee Tribe of North Carolina, Stote Chorter • u-rCh 8 1897 3795 

Amended Aprl' 1.1 193' # 

Amended March 0, 1933 
Menominee: 

Menominee The Menominee Indians of the M~lnee' Agency, WIsconsin Feb. 11, 1928 
Amended 

2,55t 

Redlake: 
Red Lake The'Red Lake Band of Chippewa Indians, Mlnnesolo (I, R. A. ConstIMlon 

pending.) . 
April 13, 1918 2,484 

June 25, 1914 4,324 
Amended 

5tcndlng Rock: 
Standing Rock The Stondlng ROck Stoux Tribe, North Dakoto 

13,154 
r.: t • • , II,.. ....1 l.,. .... ( • "., r. ~ • 

I , ....... -:: •••• f ~ 't-" li-cr ..... " .. ".~, 

~-----"--- -- ---- ----------



Tobie D 

Indian Tribes, Band£ and Communities 

not under 
the Inpian Reorganization Act 

which operate under Constitutions 
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List of Indian Tribes not under'the Indian ReorganizatIon Act 
which operate unCfer ConstItutions 

--~~~:7""--------'----------~-'-------------Atelier' and 
:=::.:-:m:::Rese=""'rt..:..;o""'tI;;.,;;o.;.,;." __ . ____ .....;:O:.:,;ff;.;:,;lc!ol Home of OrgClnJza,!~ft;.;... __ 
Colville: 

Colville 
Hoppa Volley; 

Hoopa 

The Confederated Tribes of the Colville ReservatIon, WClshlngton 

'the Hoopa TrIbe of the Hoopa ~sqrvotlon, ~ltfomJa 

The Fort Peck IndIans of the Fort Peck. Indlon Rese"';atfon, Montantl 
Fort Peck: • 

Fort Peck 
Fort Totten: 

Fort Totten The Devils Lake SIoux Tribe, North Dakota 
Grand Ronde-Siletz: • 

Siletz The SlIet& Business Council, Oregon 
Klomath: . 

ConstItution Adapted Popalatroti 

Feb. 26, 1938 

Nov. 20, 1933 

IndefinIte 

April 14, 1944 

Jun& 30, 1933 

3,505 

636 

3,116 

1,141 

516 

Klamath The Klamaths, Modoc, and Yohooskln Bond of Snake Indians, Klamath Doc. 23, 1929, 
Reservation, Oregon ' Amended Mar. 30, 1936 1,547 

58 
Mbslon: 

Palm SprIngs 
Novato: 

NavaJo 

New Yo.:.: 
Seneca. 

'\1.r.~,.P.l .. ,e._ 

SIsseton: 

The Agua Caliente Bond af MissIon Indians, Celifornla 

The NavaJO Tribe of Indians of the Novolo Reservation, Artzona and New 
Mcxlco ' 

. The Seneco Nallon of Indians of the Allegheny ~e$CrvatJOl1, New York 

Sisseton-
Wahpeton The Slsseton·Wohpeton SIOUX Trlba, South Ookota 

Taholah: . 
Chehalis. The Confederated Tribes of the Chehalis ReservatIon, Wosh~ngton 

Turtle MountaIn: 
Turtle MauntolnThe Tu~le Mountain Bond of Chippewa 'ndlens, North Ookota 

Wind River: . 
Wind RIver The Shoshone and Arapahoe Indians of the WInd River Reservation, Wyo· 

mlng. .. 

June 2, 1939 

JulV 26, 1938. 
Amended 55,458 

1848, Revised 2,819 
Oct. 22, 1868 
Jan. 13, 1893 
Nov. 15, 1898 
(1,,/,,,,,( ~ ~ 11.lr 
Oct. 16, 1946 3,177 

Aug. 22, 1939 27 

Oct. 8, 1932 7,439 

1930 2,697 
82,197 



THE INDIAN REORGANIZA TIOH ACT 
(Public:r-NO. 383-13D CONGRESS) 

(5. 3645) 
AN ACT 

To COf\$OrvB and develop Indian Ionds and resources; to extend to Indlons the right to fonn 
business and other orgonl,tatlons; ta establish Q credit &Y$tem for Indians: to grant certa'n 
rights of home rule to IndiaN; to provide for vocational educetlon for Inlflons; ond for other 
purposes. 

Ie It enacted by the Senate and House of ~epresentatiyes of the Untted 
States of Amedca in Congress assembled, That hereafter no land of any In
dian reservation, created or set apart by. treaty or agreement with the Indians, 
Ac:t of Congress, Executive order, purchase, or otherwise, shall be allotted In 
severolty to any Indian. 

SECTION 2. The existing perioOs of trust placed upon any Indian lands 
and any restriction on alienation thereof are hereby extended and continued 
until otherwise directed by Congress. . 

. SECTION 3. The Secretary of the .h;t~rior, If he shall find It to be In 
the public: interest, Is hereby authorized to restore to tribal oWnership the re
maining surplus lands of any Indian reservation heretofore opened, or au
thorized to be opened, to sore, or any other form of disposar by Presidential 
proclamation, or by any of the public-land laws of the Uni~ed States: Proyld
eel, howeyer, That valid rights or claims af any persons to ony lands so with
drawn existing on the date of the withdrawal shall not be affected by this 
Act: Proyided further, Thot this section sholl not apply to lands within any 
reclamation project heretofore authorized in any Indian reservation: Provided 
further, That the order of the, Department of the Interior signed, doted, and 
approved by Honorable Ray Lymcm Wilbur, as Secretary of the Interior, on 

. Ocial:ier 28, 1932, temporarily wIthdrawing lands of the Papago Indian Res
ervation in Arizona from all forms of mineraI entry or claim under the public 
land mining laws, is hereby revoked and resCinded, and the lands of the said 
Papago Indian Reservation are hereby restored to exploration and location, 
under the existing minIng laws of the United States, in accordance with fh.e 
express terms and provisions declared and set forth in the executive orders 
establishing said Papago Indian Reservation: Provided further, That damages 
sholl be paid to the Papago Tribe for loss of any Improyements on any land 
located for mining in such a sum as may be determined by the Secretory of 
the Interipr but not to exceed the cost of said improvements: Provided fur
ther, That a yearly r(:ntal not to exceed five cents per acre shall be paid to the 
Papogo -.-ribe for I~ of the use or occupancy of any land withdrawn by the 
requirements of mining operations, and payments derived ffom damages or 
,rentals sholl be deposited in the Treasury of the United States to the credit 

35 



of the Papogo Tribe: Provided further, That In the evenf any person or per
sons, partnership, corporation, or association, desires a mineral potent, ac
cording to the mining laws of the United States, he or they sholl first deposit 
in the Treasury of the United Stotes to the credit of the Papago Tribe the 
sum of $1.00 per acre in lieu of onnuol rental, as hereinbefore provided, to 
compensate for the loss or occupancy of the lands withdrawn by the require
ments of mining operations: ProvIded further# That patentee shall also pay 
Into the Treasury of t~e United States to the credit of the Papago Tribe 
.damages for the loss of improvements not heretofore paid in such a sum as 
may be determined by the Secretary of the Interior, but not to exceed the 
cost thereof; the payment of $1.00 per acre for surface use to be refunded 
to patentee In the event that patent is not acquired. 

Nothing herein contained shan restriet tne granting or use of permits 
for easements or rights-of-way; or. ingress or egress over the lands for all 
proper and tawful purposes; and nothing contained herein, except as ex
pressly pl'OYtded, shall be construed as authority for the Secretory of the In
terior, or any other person, to issue or promulgate a rule or regulation in con
fnet with the Executive order of February 1, 1917, creating the Papago Indlar; 
Reservation in Arizona or the Act of February 21, 1931 (46 Stat. 1202>-

SECTION 4. Except as herein provided. no sale, devise, gift, exchange 
or other transfer of restricted Indian lands or of shares in the assets of any 
Indian tribe or cOfP.Qration organized hereunder, shan be made or approved: 
Provided, however, Thot such lands or Interests may, with the approval of 
the Secretary of the Interior, be sold, devised, or otherwise transferred to the 
Indian tribe In which the lands or shares are located or from which the shores 
were "derived or to a successor corporation; and in all Instances sueh lands or 
ihterests shall descend or be devised, in accordance with the then existing 
laws of the State, or Federal Jaws where applicable; in which sold lands are 
located or in which the subject matter of the corporation Is located, to orr; 
member of such tribe or of such corporation or an}' heirs of such member: 

" Provided further, That the Seeretary of the Interior may authorize voluntary 
exchanges of lands of equal value and the voluntary exchange of shares of 

. equal value whenever such exchange, in his judgment, is expedient and 
beneficial for or compatible with tre proper consolidation of Indian lands 
and for the benefit of cooperative organizations. 

SECTION 5. The Secretory of the Interior is hereby authorized, in his 
dIscretion, to acquire through pur~hase, reli~qulshment, gift, exehonge, or 
assignment, any Interest in lands, water rights or surface rights to lands, with
in· or withQut existing reservations, including trust or otherwise restricted al
lotments whether tIle allottee be living or deceased, for the purpose of pro
viding land for Indians. 

For· the acquisition of such londs, Interests in land, water rights, and 
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surface rights, and for expenses Incident to such acquisition, there is ht'reby 
outhorlzed to be appropriated, out of any funds in the Treasury not otherwise 
appropriated, a sum not to exceed $2,000.090 In anyone fiscal year: PrOYtd· 
e~, That no part of such funds sholl be used to acquire additional land out
side af the exterIor boundaries of Navajo Indian Reservation for the Navajo 
Indians in Arizona and New Mexico, in the event that the proposed Navajo 
boundary extension measures now pending In Congress and embodied in the 
bills (S.2499 and H.R. 8927) to define the exterior boundaries of the Navajo 
1ndian Reservation in Arizona, and for other purposes, and the bills (5. 2531 
and H.R. 8982) to define the exterior boundaries of the Navajo Indian ,Res-
ervation in New Mexico and for other purposes, or similar legislation, become 
law. 

The unexpended balances of any appropriations mode pursuant t~ this 
section shall remain available until expended. , 

Title to any lands or rights acquired pursuant to this Act shall be taken 
in the name of the United States in trust for the Indian tribe or individual In
dian for which the land Is acquired, ane' such lands or rights sholl be exempt 
from State and local taxation. ' 

SEal ON 6. The Secretary of the Interior is directed to make rules and 
regulations for the operation and management of Indian forestry units on the 
the prlnlclple of sustalned~yleld management, to restrict the number of llv~ 
stock grazed on Indian range units to ~he estimated canying capacity of such 
ranges, and to promulgate such other rules and regulations as may be neces
sary'to protect the range from deterioration, to prevent son erosion, to assure 
full utilization of the range, and like purposes. . 

SEalON 7. The Secretary of the Interior is hereby authorized to pro
claim new Indian reservations on lands acquired pursuant to any authority 
conferred by this Act, or to add such la"lds to existing reservations: Provided, 
That lands added to existing reservations shall be designateS for the exclusive 
use of Indians entitled by enroflment or by tribal membership to residence 
at such reservations. 

SECTION 8. Nothing contained in this Act shall be construed to relate 
to Indian holdings of allotments or homesteads upon the public domain out
side of the geographic boundaries of any Indian reservation now existing or 
established hereafter. 

SECTION 9. There is hereby authorized to be appropriated, out of any 
funds in the Treasury not otherwise appropriated, such sums as may be nec
essary, but not to exceed $250,000 in any fiscal yeor, to be expended at the 
order of the Secretory of the Interior, in defraying the expenses of organiZing 
Indian chartered corporations or other organizations created under this Act.. 

SECTION 10. 'There is hereby authorized: to be appropriated, out· of 
any funds in the Treasury not otherwise appropriated, the sum of $10,000,-
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oao to be established as a revolving fund from which the Secretory of the 
Interior, under such rules and regulations os he may prescribe, may make 
loans to Indian chartered corporations for the purpose af promoting the eco
nomic deVelopment of such tribes and of their members, and may defray the expenses of administering such loons. Repayment of amounts loaned under 
this authorization shall be credited to the revolving fund and sholl be avail
able for the purposes for which the fund is established. A report $hall be 
made annually to Congress of transactions under .this authorization. 

SEcrlON 11. There Is hereby authorized to be appropriated, out of any 
funds in the United States Treasury not otherwise appropriated, a sum not 
to exceed $250,000 annually, together with any unexpended balances of 
previous appropriatiOns made pursuant to this section, for loans to Indians 
for the payment of tuition and other expenses In recognized ~atlonal and 
trade schools: Provided, That not more than $50,000 of such sum shalt be 
dvollable for loans to Indian students In high schools and colleges. Such loons 
sholl be reimbursable under rules established by the Commissioner of Indian 
Affairs. 

SEcrlON 12. The Secretory of the Interior is directed to establish 
stondar$ of health, age, character, experience, knowledge, and ability for 
Indians who may be appointed, without regard to civil-service lows, to the 
various positiOns maintained, naw ar hereafter, by the Indian Office, Tn the 
administration of functions or services affecting any Indian tribe. Such quali
fied Indians ~han hereafter have the preference to appointment to vacancies 
In any such positions. . 

SECTION 13. The proviSions of this Act sholl not apply to any of the 
T,.erritaries, colonies, or insul~r possessions of the United States, except that 
sections 9, 10, 11, 12, and 16, shall apply to the Territory of Alaska: Provid
ed, That Sections 2,4, 7, 16, 17, and 18 of this Act sholl not apply to the 
following-named Indian tribes, the members of such Indian tribes, together 
with members of other tribes affiliated with such nomed tribes located in 
the State of Oklahoma, as follows: Cheyenne/·Arapaho, Apache, Comanche, 
Kiowa, Caddo, Delaware, Wichita, Osage, Kow. Otae, Tonkawa, Pawnee, 
Ponco, Shawnee, Ottawa, Quapaw, Seneca, Wyandotte, Iowa, Soc and Fox, 
Klckopoo, Pottawatomi, Cherokee, Chickasaw, ChQctaw, Creek, and Semi
nole. Section 4 of this Act shall not ·apply to the Indians of the Kiamath 
ReselVotion in Oregon. 

o SEcrlON 14. The Secretory of the Interior is-hereby directed to con
tinue the allowance of the articles enumerated in section 17 of the Act of 
~rch 2, 1889 (23 Stat. L 894), or their commuted cash value under the 
Act of June 10, 1896 (29 Stat. L 334), to all Sioux Indians who would be 
eligible, but for the provisions of this Aft, to receive allotments of lands In 
.severalty under section 19 of the Act of May 29, 1908 (25 Stat. L 451), or 
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under any prior Act, and who hove .'he prescribed status of the head of a 
family or single person over the age of eighteen years, and his approvol sholl 
be final and conclusive, cloims therofor to be pC!,id as formerly from the per
manent appropriation mode by said section 17 and carried on the books of 
the Treasury for this purpose. No person sholl receive in his own right more 
than one aUowance of the benefits, and application must be mode and ap
proved during the lifetime of the allottee or the right sholl la~se. Such bene
fits shall continue to be paid upon such reserVation until such time os the: 
lands available therein for allotment at the time of the passage of this Act 
would have been exhausted by the award to each person receiving such bene
fits of on allotment of eighty acres of such land. 

SECTION t5. Nothing in this Act shall be construed to impCfir or 
prejudice any claim or suit of any Indian tribe against the Ur\ited Stotes. It' 
is hereby" declared to be the intent of Congress that no expencll~res for the 
benefit of Indians mode out of appropriations authorized by tliis Ad sholl be 
considered os offsets in any suit brought to recover upon any efoih;t' of such 
hdians against the United States. ' 

SECTION 16. Any India~ tribe or tribes, residing on the sgms reservC?'" 
tion, sholl hovelhe right to organize for its common welfare, and may a.dopt 
on appropriate constitution and bylaws, which sholl become effective when ro
tifled by a majority vote of the adult members of the fribe, or of the adult 
Indians residing on such reservotion, as the case may be, at a' special elec: 
fion.authorlzed and ealted by the Secretory of the Interior under such ~ules 
and regulations as he may prescribe. Such constitution and bylaws when rat
ified as aforesaid and approved by the Secretory of the Interior sholl be re-
vocable by an election open to the some voters and conducted in t!:te same 
manner os hereinabove provided. Amendments to the constitution and byl,~ 
nay be ratified and approved by the Secretory In the some mQ1:mer os the 
original constitution and bylaws. , \ " ..' . . . 

In addition to all powers vested in any Indian tribe or tribal council by 
existing law, the constitution adopted by sold tribe sholl also vest In such 
tribe or Its tribal council the followIng rights and powers: To employ legal 
. counsel, the choice of counsel and fixing of fees to be subject to the approval 
of the Secretory of the Interior; to prevent the sale, disposition, lease, or en
cumbrance of tribal lands, interests in lands, or other tribal assets without 

·the consent of the tribe; and to negotIate with the Federal, Stote, and local 
Govemments. The Secretory of the Interior sholl advise such tribe or Its tribal 
council of all appropriation estimates or Federo! projects for the benefit of 
the tribe prior to the submission of such estimates to the Bureou of the 
Budget and the Congress. 

SECTION 17. The Secretory of the Interior may, upon petition by ot 
least one-third 'of the adult Indians, issue a charter of incorporation to such 
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mba: Prorided, That such charte: sholl not become operative until ratified at 
a special election by a majority vote of the ~dult Indians living on.the reser
votion. Such charter moy convey to the incorporated tribe the power to pur
chase, toke by gift, or bequest, or otherwise, awn~ hold, m~nage, operate and 
dispose of property of ~ery description, real and personal, Including the 
power to purchase restricted IndiOn lands and ta issue In exchange therefor 
Interests In corporate property, and such further powers as n'Oy be incidental 
to the conduct of corporate business, not inconsistent with law, but no author
tty shotl be granted to sell, mortgage, or leose for a period exceeding ten tears 
ony of the land included in the limits of the reservotion. Any charter so Is
sued sholl not be revoked or surrendered except by Act of Congress. 

SECT10N ·18. This Act'sholl not apply ta any reservotion wherein a 
maJority of the adult Indians, voting at a special election duly called by the 
SecretaJY. of the Interior, shall vote against its cpplication. It sholl be the duty 
9f the Secretary of the Interior, within one year after the passage and ap
proval of this Act, to call such an electlon~ which election sholl be held by 
secret ballot upon thirty days' notice. 

SECTION 19. The term "Indian" as used In this Act sholl include all 
persons of Indian descent who are members of any recognized Indian tribe 
now under Federal jurisdiction, and all persons who are descendants of such 
members who were, on June 1, 1934, residing within the present boundaries 
of any Indian reservatIon, and shall further include all other persons of one
holf or more Indian blood. For the purposes of this Act, Eskimos and other 
aboriginal peoples of Alaska shall be considered Indians. The term "tribe" 
wherever used In this Act shall be construed to refer to any Indian tribe, Of

ganized band, pueblo, or the Indians residing on one reservation. The words 
lIadult (ndlens" wherever used in this Act shorr be construed to refer to In
dians who have attained the age of twenty one years. 
Approved, June ta, t934. 
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(PUBLIC-NO. 147-74iH CONGRESS) 
(H. R. 7781) 

AN ACT 
To dcJlne the election procedure under the Act of June 18, 1934, ond for other purposa. 

Be It enClcted by the SenClte and House of Representatives' of the United 
States of America in Congress assembled, That in any election heretofore or 
hereafter held under the Act of June 18, 1934 (48 Stat. 984), on the question 
of excluding a reservatiori from the application af the said Act or on the 
question of adopting a constitution and bylaws or amendments thereto or on 
the question of ratifying a charter t the vote of a majority of those actually 
voting sholl be necessary and sufficient to effectuate such exclusion, adop
tion, or ratification, as the case moy be: Provided, however, That in each i~ 
stance the total vote cost sholl not be less than 30 per centum of those en. 
titled to vote. . 

SECTION 2. The time for holding elections c,m the question of exclud
ing a reservatIon from the application of said Act of June 18, 1934, is here
by extended to June 18, 1936. 

SECTION 3. If the period of trust or of restriction on any Indian 
'and hos not, before the passage of this Act, been extended to a date subse
quent to December 31, 1936, and If the reservation containing such lands 
has voted or sholl vote to exclude -itself fram the application of the Act of 
June.18, 19.34, the periods of trust or thE: restrictions on alienation of such 
lands are hereby extended to December· 31, 1936. 

SECTION 4. All lows, general ond special, and all treaty provisions af
fecting any Indian reservation which ~.:l5 voted or- may vote to exclude Itself 
from the application of the Act of June 18, 1934 (48 Stat. 984), sholl be 
deemed to have been continuously effective as to such reservation, notwith
standing the passage of said Act of June 18, 1934. Nothing in the Act of 
June 18, 1934, shall be construed to obrogate or impair any rights guaranteed 
under any existing treaty with any Indian fribe, where such tribe voted not 
to exclude itself from the application of sold Act. 

Approvecf, June 15, 1935. 
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TH~:ALASKA REORGANIZATION ACT 
(PUBLlC-NO. 538-74TH CONGRESS) 

(H. R. 9866) 
AN ACT-

To el(tend cerroln provlslilns ')f the Act op;!roved June 18, 1934, commonly known cs the 
Wheeler-Howard Act (Pl-blhr Low Numbered 383, Seventy-third Congress. 48 Slot. 984), to 
the Territory of Alaska, te. provide for the designation of Indlon reservations in Alaska, and 
for other purposes. -

8e it enDcted by the Senate and House of Representatives of the United 
States of America in Congress assernbled, That.sections 1,5,7, 8, 15, 17, and 
1'9 of·.the Act entitled "An Act to conserve a..,d develop Indian lands and re· 
sou~; to extend to l!"ldrans the right to form business and ather organiza
tions; to .establish a credit system for Indians; to grant certain rights of home 
nale to Indiaos; to provide for vocational education for Indians; and for other 
purposes," approved June 18, 1934 (48 Stat. 984), sholl hereafter apply to the 
TerrltQry .o,f. Alaska:. Provided, ThP~ groups ·of Indians in Alaska not hereto
fore rej::0.9n1z.ed as bonds or tribes, but having a common bond of occupatic:n, 
or association, Or residence within a well.-deflned neighborhood, community, or 
rural distri~t, may' organize to adopt constltutl9ns and bylaws and to receive 
charters~ of !ncarporatlon and Federal loans. under sections 116, 17, and lOaf 
the Act of JU.ne 18, 1934 (48 Stot. 984). 

Sec. 2. That ~e Secretary of the Interior is hereby authorized to designate 
as an Inpian reservation. any area of land which has been reserved for the use 
and occupancy of Indians or Eskimos by section 8 of the Act of May 17, 1 884 
<?3 Stat. 26), pr, by section 14 or section 15 of the Act of March 3, 1891 (26 
Stat. 11011, or which has been heretofore reserved under any executive order 
and placed under the jurisdiction. of the Department of the Interior or any 
bureau th~!f!0f, together with additional pub.lic lands adiacent thereto, within 
the Territory of Alaska, or any other public lands which are actually occupied 
by Indio!ls.ar Eskimos within said Territory: Provided, That the designation by 
the ~~~tarr .of tne Interior of any such area of land as a reservation shoJI be 
effective only upon Its approval by the vote; by secret ballot, of a majority of 
the Indian or Eskimo residents thereof who vote .at a special election duly called 
by the Secretary of th~ Interior upon thirty days' notice: Provided, however, 
That in each instance the total vote cast shall not be fess than 30 per centum 
of those entitled to vott:: Provided further, That nothing herein contained shall 
affect any valid existing claim, location, ar entry 1Jnder the lows of the United 
States, wtiether for homestead, mineral, right-of-way, or other,purpose whatso
ever, or snail affect the rights of any such owner, claimant, locator, or entry
man to the fun-use and enJoyment of the land so occupied. 

AJ';',proved, May 1, 1936. 
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THE OKLAHOMA INDIAN WELFARE ACT 
(PUBLIC-NO. 816-74TH CONGRESS 

(5. 2047) 
AN ACT 

To promote the general welfare of the Indians of the Stote of Oklahoma, ond for olher pur
poses. 

Be it enocted by th! Senate and House of Representatives of the 
United States of America in Congress ossembled, That the Secretory of the 
hiterior is hereby authorized, in his discretion, to acquire by purchase, re
linqulshmentl gift, exchange, or assignment, any interest in lands, water 
rights, or surface rights to lands, within or withCSut existing Indian reserva
tions, including trust or otherwise restricted lands now in indian ownership; 
Provided, That such" lanes shall be agricultural and grazing lands of good 
character end quality in proportion to the respective needs of the particular 
Indian or Indians for whom such purchases are made. Title to all lands so 
acquired shall be taken In the name of the United States, in trust for the 
tribe, band, group, or Individual Indian for whose benefit such land is so ac
quired, and wone the title thereto is held by the UnIted States said lands shan 
be free from any and all taxes, save that the State of Oklahoma Is authorized 
to levy and collect a gross-production tax, not.ln excess of the rate applied to 
production from lands in private ownership, upon all oil ond 'gas produced 
from said lands, which said tax the Secretory of the Interior ;s hereby au
thorized and directed to couse to be paid. 

SECTION 2. Whenever any restricted Indian land or interests in lar.d, 
ather than sales or leoses of oif, gas, or other minerals therein, are offered for 
sale, pursuant to the terms of this or 'any other Act of Congress, the Secretary 
of the Interior shall have a preference right, In his discretion, to purchase the 
same for or in behalf of any other Indion or Indians of the same or any other 
tribe, at a fair valuation to be fixed by the appraisement satisfactory to the 

. Indian owner or owners, or if offered for sale at auction said Secretory shall 
Hove a pr~ference right, In his discretion, to purchase the same for or In be
half of any other Indian or Indians by meeting the highest bid otherwIse of· 
fered therefor. 

SECTION 3. Any recognized tribe or band of Indians residing In Ok'a
homa shall have the right to organize for its common welfare and to adopt a 
constitution and bylaws, under such rules and regulations as the Secretary of 
the Interior may presCribe. The Secretary of the Interior may issue to any such 
organized group a charter of incorporation, whicH shall become operative 
when ratified by a majority vote of the adult members of the organization 
voting: Prol'ided, however, That such election shall be void unless the total 
vOte cast be at least 30 per centum of those entitled to vote. Such charter may 
convey to 1he incorpor;ated group, in addition to any powers which may prop
erly, be vested In a body corporate under the Jaws of the State of Oklohomo, 
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the right to participate In the revolving credit fund and to enjoy any other 
rights or privileges secured to an organized Indian tribe under the Act of June 
18, 19~ (48 Stat. 984): Provided, That the corporate funds of any such 
chartered group may be deposited in any notional bank within the state of 
Oklahoma or otherwise invested, utilized,' or di~ursed in accordance with the 
terms of the corporate charter. 

SECTION 4. An~' ten or more Indians, as determined by the official trIb
al rolls or Indien desce.,d,lnts of such enrolled members, or Indians as defined 
in the Act of June 18, 1934 (48 Stat. 984), who reside within the State of 
Oklahomo in convenient proximity to each other may receive from the Secre
tOry of the Interior a charter os a local cooperative association for anyone or 
more of the following purposes: Credit administration, production, market
ing, consumers' prate::tion, or land manogem~nt. The provisions of this Act, 
the regulations of the Secretory of the Interior, and the charters of the co
operative associations issued pursuant thereto sholl govern such cooperative 
associations: Provided, That in those matters not covered by said Act, regula
tions, or charters, the laws of the State of Oklahoma, if applicable, shall 
govern. In any stock or nonstock cooperative association no one member shr.1I 
hcive more than one vote, and membership therein shall be open to all Indians 
residing within the prescribed district. 

SECTION 5. The charters of any cooperative association organized pur
suant to this Act 5holl not be amended ar revoked by the Secretary except 
after a molarity vote of the membership. Such cooperative associations may 
sue and 'be sued in any court of the State of Oklahoma or. of the United Stotes 
having lurisdiction of the cause of action, but a certified copy of all popers 
filed in any actiol'l against a cooperative association in a court of Oklahoma 
sholl be served upon the Secretory of the Interior, or upon an employee duly 
authorized by him to receive such service. Within thirty. doys after such serv
Ice or within such extended time as the trial court may permit, the Secreter,,! 
of the Interior may intervene in such action or moy remove such action to the 
• Jnlted States district court to be hel.Q In the district where such petition is 
pending by filing In such action in the State court a petition for such removal, 
together with the certified copy of the papers served upon the Secretory. It 
sholl then be the duty of the State court to accept such petition and to pro
ceed no further in such action. The said copy shall be entered in the said dis
.trlct court within thirty days after the filing of the petition for removal. and 
the said district court is hereby given jurisdiction to hear and determine soid 
action. 

SECTION 6. The Secretary is authorized to make loans to individual In
dians a"d to associations or corporate groups organized pursuant to this Act • 
.for th·.! making of such loons and for expenses of the cooperative ossocio· 

44 



tions organized pursuant to this Act. there shall be appropriated. out or the 
Treasury of the Unite.d States, the ~um of. $2,000,000. 

SECTION 7. All funds appropriated under the several grants of authority 
contained in the Act of June 18, 1934 (48 Stat. 984), are hereby mode avon~ 
able for use under the provisions of this Act, and Oklahoma Indians sholl be 
accorded and allocated a fair and just share of any and aU funds hereafter 
appropriated under ihe authorization herein set forth: Provided, That any 
royalties, bonuses, or other revenues derived from mineral deposits under
lying lands purchased in Oklahoma under the authority granted by this 
Act, or by the Act of iune 18, 1934, sholl be deposited in the Treasury of the 
United States, and such revenues are hereby made available for expenditure 
by the Secretary of the Interior for the acquisition of lands and for toons to 
Indians in Oklahoma as authorized by this Act and by the Act of June 18, 
1934 (48 Stat. 984). 

SECTION 8. This Act shall not relate to or affect Osage County,· OKlo-
homa. . 

SECTION 9. The Secretary of the Interior is hereby authorized to pre
scribe such rules and regulations as may be necessary to carry out the pre
visions of this Act. All Acts or parts of Acts Inconsistent herewith are hereby 
repealed. 

Approved, June 26; 1936. 
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ties" has the meaning set forth In Municipal 
Securities Rulemaklng Board rule G-l<b>, 
which defines the term "separately Identlfl· 
able department or division of a bank" for 
purposes of section 3(a)C30) of the Securities 
Exchange Act of 1934. 

• • • • • 
L. Instructions to 8peC\ftC items 

a. Item 1Cal-If the applicant is not regis. 
tered currently with the Commission and Is 
not succeeding to and continuing the busl· 
ness of another registered municipal securi· 
ties dealer, the box marked "a new appllca· 
tlon" should be checked. If a registered mu· 
nlcipal securities dealer Is amending Items 
on a currently effective form MSD, the box 
marked "an amendment" should be 
checked. If the applicant Is succeeding to 
and continuing the business of another reg· 
Istered municipal securities dealer, the box 
marked "a successor application" should be 
checked. If a bank registered as a municipal 
securities dealer determines It would prefer 
to register as a separately Identifiable de· 
partment or division, or the converse, it Is 
necessary that: m the applicant fDe a form 
MSD, indicating In Item 1 that It Is a "suc· 
cessor application," and (Ii) the currently 
registered entity file a form MSDW to with· 
ci.raw Its registration. ·Pursuant to Securities 
Exchange Act rule 15Ba2-4, 17 CFR 
240.15Ba2-4, If a municipal securities dealer 
succeeds to and continues the business of 
another registered municipal securities 
dealer the registration of the predecessor 
shall be deemed to remain effective as the 
registration of the successor for a period of 
75 days after such succession. provided that 
a form MaD Is filed by such successor 
within 30 days atter such succession. 

• • • • • 
c. Item 5-ThIs item calls for information 

concerning persons directly engaged In the 
sup'ervlslon of any of the applicant's municl· 
pal securities dealer activities. A separate 
schedule A or form MSD-4 must be com· 
pleted for each person named In response to 
Item 5. 

d. Item 6-Thls Item calls for information 
concerning persons not named In item 5 
who may nevertheless directly or indirectly 
control any of the applicant's municipal se· 
curltles dealer activities. Such control may 
be exerCised through stock ownership. 
agreement, or otherwise. Whether a person 
is In direct or Indirect control of municipal 
securities dealer activities will depend on 
the facts of the particular sltuation.Gener· 
ally, a person will be deemed to be in direct 
or Indirect control of such activities If the 
person exercises or has the abll1ty to exer· 
clse a controll1ng Influence over the man· 
agement or poliCies of the appllcant with re
spect to any of the applicant's municipal se
curities dealer activities. For example, 
senior officers or directors of the applicant 
or of the bank of which applicant Is a part. 
or of a parent bank holding company. may 
be deemed to be In direct or Indirect control 
of such activities. In addition,' the appll· 
cant's board of directors or the bOard of dI· 
rectors of the b~f which applicant is a 

• part and the board~"'t directors of iii parent 
bank holding company have vested itl them. 
as a group, the direct or Indirect control Of 
appUcant's municipal securities dealer activ" 
Itles. Accordingly. all members of the boards 
of directors of the applicant or of the bank 
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of which applicant Is a part and of a parent 
bank holding company will be required to be 
named In response to item 6. The listing of 
board members In response to Item 6 shall 
not be deemed to represent that each 
member possesses tt\e power to exercise con
trol otherwise than' In concert with the 
board as a group, and those persons named 
In response to Item 6 solely on the baSis of 
being members of a board of directors which 
directly or indirectly controls the applicant 
may so indicate on Schedule B when stating 
the "basis for control." 

• • • • • 
1. (a) This form Is filed with the Securities 

and E~change Commission as: A new appll· 
cation, an amendment, a successor applica
tion. , 

• • • • • 
10. (c) If applicant is a bank, • • •. 

• • • • • 
(Sees. 2,3. 7. 23, 48- Stat. 881.882, 897, 901, 
as amended by secs. 2, 3, 14. 18. 89 Stat. 97. 
97-104. 137-141, 155-156; sec. 13, 89 Stat. 
131-137 (15 U.S.C. 78b. 78c, 78q, and 78w. as 
amended by Pub. L. No. 94-29; 15 U.S.C. 
780-4, as added by Pub. L. No. 94-29).) 

By the Commission. 
GEORGE A. FITZSIMMONS, 

Secretary. 
JULY 1'7, 19'78. 

[FR Doc. 78-20644 Filed 7-25-78; 8:45 am] 

[4310-02] 
DEPARTMEN~ OF THE INTERIOR 

Bureau of Indian Affaln 

[25 eFR Part 1200] 

LAND ACQUISITIONS 

Proposed lulemaklng 

JULY 19, 19'78. 
AGENCY: Bureau of Indian Affairs, 
Department of the Interior. 

ACTION: Proposed rule!Daking. 
SUMMARY: The Bureau of Indian Af· 
fairs is proposing to add new regula· 
tions dealing with the acquisition of 
land for Indians In a trust or restricted 
status. The regulations cite the au
thOrities and enunciate the policies 
and procedures which are to be fol· 
lowed in such land acquisitions. These 
regulations are being proposed be
ca.use of the need for a. clearly stated 
uniform policy in the acquisition of 
land for Indians. Several laws enacted 
~in recent years add autherities for 
such acquisitiOns and contain differing 
requirements and conditions for the 
exercise of such authority. 
DATE: Comments and suggestions on. 
the proposed regulations should be 
submitted on or befdre October 24, 
19'78, 

,32311 

ADDRESSES: Comme,nts should be 
sent to the Area Realty Officer, Phoe· 
nix Area Office, Bureau of Indian Af· 
fairs, P.O. Box '700'7. Phoenix, Ariz. 
85011, 

FOR FURTHER INFORMATION 
CONTACT: 

Raymond W. Jackson, Area Realty 
Officer, Phoenix Area Office, 
Bureau of Indian Affairs. P.O. Bo~ 
'700'7, Phoenix, Ariz. 85011. tele· 
phone 602-261-4195. 

SUPPLEMENTARY INFORMATION: 
The primary author of this document 
is: Raymond W. Jackson, Area Real~y 
Officer, Phoenix Area Office, Burea.u 
of Indian Affairs, P.O. Box '700'7, 
Phoenix, Ariz. 85011, telephone 602-
261-4195. The proposed rules are the 
result of designation as one of the 
Bureau of Indian Affairs 10 major 
management improvement projects. A 
subtask force for preparation of part 
12090 appOinted by the Commissioner 
of Indian Affairs met in Portland, 
'Oreg., on July 13-15. 19'76. This pro· 
posal would add a new part 12090 to 
title 25 of the Code of Federal Regula
tions to set forth the authorities, 
policy. and procedures to be followed 
in the acquisition of land in a trust or 
restricted status for Indians. At the 
present time, there are no regulations 
dealing with land acquisition ev:en 
though it has become an increasingly 
important actiVity of Indians and 
Indian tribes and the Bureau of 
Indian Affairs • 

The following is a list of proposed 
rules and the reasons for each: 

Section 12090.2 contains definitions 
of tenns used in the proposal, tlhe 
most significant of which are the defi· 
nitions of a tribe and' an individual 
Indian. The definition of a tribe ises· 
sentially the same as the definition of 
that term used in the Indian Self-De
termination Act (Pub. L. 93-638; 88 
Stat. 2204). The definition of an indio 
vidual Indian is that being used by the 

~ Bureau of Indian Affairs for Indian 
preference purposes except that per· 
sons of Alaska Indian, Eskimo, or 
Aluent blood must have at least a 
Quarter blood quantum and must be 
citizens of the United States. Also, per· 
sons whose Indian blood is derived 
from an ancestor .who was a member 
of a currently federally recognized 
tribe whose rolls have been closed by 
act of Congress must be at least half 
Indian. This is because specific laws 
remove the trust or restricted status 
from lands of those members of such 
tribes who are l~ss than half Indian. 

Section 12090.3 enunciates the land 
acquisition policy. It states that land 
will not be takEm in trust or restricted 
status unless there is statutory au
thorization for such acqUisition. Fur· 
thermore, such acquisition must either 
be approved by the Secretary or the 
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trust or restricted status must be 1m. al of such an impairmen~ or' elimina· 
posed by operation of law. Subject to tion, where discretion to. approve or 
these limitations, lands can be ac· disapprove exists, constltqtes a breach 
qulred for a tribe In a trust or restrict· of the trust obligations o\1{ed to the in· 
ed status when it is located within the dlvidual owners. : 
exterior boundaries of the tribe's res· Section 120a.l0 spells out the proce· 
ervation, when it Is within an ap· dures,. to be used by an Indian in reo 
proved tribal consolidation area, when • questing the approval by the Secre-

" the tribe already owns an interest in tary of an acquisition in] trust or reo 
the land, or when the acquisition of stricted status. 
the land is necessary t? facilitate Section 120a.11 Indicates the action 
tribal seU·determination or economio which will be taken by the Secretary 
development. These provisions reflect on requests and requires that the ap
the policy expressed in recent acts of pllcant be advised of his appeal rights 
Congress authorizing acquisition of if a request is denied. i 
land for tribes. Section 120a.12 provide~ for the ex-

Lands may be acquired for Individu· amination of title evidence and correo. 
al Indians in a trust or restricted tion of title defects. i 

status when the land is within the ex- Section 120a.13 specifies how ap
terior boundaries of an Indian reflerva- proval of an acquisition will be formal-
tion or when the land is already in a ized. I 
trust or restricted status. This com· These proposed reguIatipns are pub. 
ports with recent acts of Congress cov- lished under the authOrity contained 
erlng such acquisitions and with the in 5 U.S.C. 301: 25 U,S,C'I 1 and 2; 25 
longstanding practice of the Interior U.S.C. 450K, 464, 456, 50l, 1466, and 
Department. 1495; and the authority delegated by 

this title arid 43 CPR Part 4: the purchase 
of lands under the BI4 Loan Guaranty. In· 
surance anc;l Interest Subsidy program, ~ee 
part 93 of this title: the exchange and partl. 
tion of trust or restricted lands, see part 121 
of this title; land ,acqultJitions authorized by 
the Indian :Self·Deter:rplnatton and Educa· 
tion Assistance Act. see parts 272 and 276 of 
this title; the acquisition of allotments on 
the public ~omalnor iii natlo~~ forests, see 
43 ~ part 2530: the 8cqulsitlbn of Native 
allotments andNath~e toWnSIte lots in 
Alaska, see, 43 CPR 2561 and 25,64~ the ac
quisition of lands by In!Hans With funds bora 
rowed from the Farmers Home Administra~ 
tion, see 7 CFR 1821.401, et ~q., and 1890f: 
the acquisition of lan~ by p¥rchase or ex· 
change for members ofithe ~e Tribe not 
having certificates of competency, see 
§§ 108.8 and 127.54 of this title. 

§ 120&.1 Purpose and ~eope. 
These reguIationsset forth the' au

thorities, policy and procedures_ov
eming the acquisition of "land" by the 
United States in a hrust status" for 
an "Indian" and the acqUisition of 
"land" in ,a "restricted status" by an 
"Indian." Section 120a.4 provides that all the Secretary of the Interior to the 

lands owned by tribes are restricted by Assistant Secretary for Ir(dian Affairs § UO&.2 Definitions. 
section 2116 of the Revised Statutes in 230 DM 2. ' 
(25 U.S.C. 177) except where the reo It is proposed to revise'the title of (a) "Secretary" means the Secretary 
strlctions have been specifically reo subchapter K. chapter I, c?f title 25 of of the Interior or his,authQrized repre
moved by some other statute. . the Code of Federal Regqlations, and sentative acting under delegl;\ted au-

Section 120a.5 provides that an to add a. new part 120a as follows: thorIty. 
Indian may convert fee owned land to : (b) "Tribe" means any Indian tribe, 
trust land if the acquisition otherwise SUBCHAPUR K-LANDS: SURfACE ~ND SUBSURfACE band, nation, pueblo,' community, 
comes within the stated policy. Fur· ESTATES AND RESOURCES (RECORDS AND nU! rancherIa,! colony, or, other' sovereign 
thermore, this section states that land DOCUMENTS, ACQUISITIONS; 'AUNTS, AllOT. group of Indians, tricludJng Native vil-
may be acquired in a trust status for MENTS AND SALES) lages and Native gr6UP8 (Including cor-
an Indian in Oklahoma under !lection PART 120a-LAND ACQUISITIONS porations organtzed'tiy Kenai, Juneau, 
5 of the Indian Reorganization Act in Sitka, and: Kodiak) 'Iia deflried in the 
addition to other statutory authori· Sec. Alaska Native ClaimS Settlement Act 
ties. ~g~::~ ~Wnftio:~ scope. (85 Stat. 688; 43 U.S.C. 1601), which Is 

The purpose of § 120a.6 is to give 102a.3 Land acqUisition policy. currently recog'nlzedby the U.S. Gov· 
some flexibility in the transfer of 102a.4 Statutory restrlctlor¥> on tribal emment as ellgible for thespecfal pro-
property when it is already held in a property. ' . grams and ,services provided:to Indian' 
trust status. 1028.5 Fee to trust or restt;lcted acquisi· organizations,by the pntted States be. 

Section 120a.7 deals with the acqulsi· t1on. cause of their, s'tatus as Inc:lian organl-
tion of land in a trust status by ex· 102a.6 Trust or restricted status to trust or zati6ns. " 

restricted status. 
nge. 102a.7 Exchanges. " (c) "Individual Indian" means: 
ection 120a.8 which deals with ac· 1028.8 Acquisition by gift or donation. (1) Any person who is an enrolled 

uisition by gift or donations, indio 102a.9 Tribal acquisition of ifractional in· member of a "tribe"; 
cates that the act of February 14, . terests. ! (2) Any p,erson wli,Q Is a descendant 
1931. as amended, may be used as au- 1028.10 Requests for 'approvlu of acquisl· f h bd aid ddt 
thority for the acceptance of a dona. tlons. I 0 suc. a Dlem er,~, s ,i escen an 
tion of lands In a trust status. 102a.11 Action on requests. .j was, on June I, 1934,: physically resid· 

Section 120a.9 concerns the acquisi- 1028.12 Title examination. I Ing on a federally reco~d Indian 
1028.13 FormalizatiOn., of app~oval. Reservation; ~. 

tion of fractional interests in trust or !I (3) All other persOns possessing a 
restricted land by a tribe. It provides AUTHORITY: R. S. 161; 5 U';jSC. 301. Inter· total of" o'ne-h- u , o'r mo're' degree 
th t t ib nl quire fraction pret or apply 46 Stat. 1106. amended; 46 w..t. 
, a are may 0 y ac - Stat. 1471, as amended', 48 ~' tat. 985, as Indian blOOd of a "tribe"; and al interests if it already owns a frac- I 

tional interest. if it is prepared to pur. amended; 49 Stat. 1967. as ame ded; 53 Stat. (4) All persons of one-fourth or more 
cll"oe all of the remaining undivided 1129; 63 Stat. 605; 69 Stat. 392r as',amended; Alaska India.n, EskimQ, or Aleut blood, 

..., 70 Stat. 290, as amended; 70 Stat. 626; 70 biri ti th' f h iti 
interests, or if it has a special statuto· f 9' 78' Stat or a com a on ereo, w 0 are c -Stat. 954; 75 Stat. 505; 77 Stat, 34,; , . zens of the United St'a:tes 
ry authority for such an acquisition. 389; 78 Stat. 747; 82 Stat. 17~. as amended; , • 
These limitations are a formalization 82 Stat. 884; 84 Stat. 120; 84 Sta~ 1874; 86 (d) "Indi$.n" means "tribes" and/or 

f th I t di Ii Y f the Inte Stat. 216; 86 Stat. 530; 86 Stat~ 744; 88 Stat. "individual i Indians~'''' The pronouns 
o e ongs an ng po co· '''he'' or "hIms' elf" us'e'd with reference rior Department. They are necessary 78; 88 Stat. 81; 88 Stat. 1716; ~8 Stat. 2203; 
because once an Indian tribe acquires 88 Stat. 2207; 25 U.S.C. 409a'150h• 451. 464, to the term "Indian" means: he, she, 
an undivided interest in a parcel of 465.487,488.489.501,502,573\574.576.608, they, or it, I or himself, herself, them-
trust land, the rights of the individual 608a,-610. 610a, 622. 624. 640dr~0, 1466, and selves, or itself, as is appropriate in 1495, and other authorlzingac~ , 
fractional interest owners to use and Cnoss REFERENCE: For regul~tlons pertain. the context of such use. . 
dispose of the property are substan· Ing to: The Inheritance of interests in trust (e) "Trust land" or "land In a trust 
ttally impaired or eUmlnated. Approv- or restricted land, see parts 15

1
16, and 17 of status" means "land," the .title to 

,? . 
FEDERAL REGISTER, VOL. 43, NO. 144-W~DNESDAY, JULY 26, 1978 



PROPOSED RULES 

which is held in trust by the United thereto, or when the "land" is already 
States for an "Indian." . In a "trust or restricted status." 

(f) "Restricted land" or "land in a 
restricted status" means "land," title 
to which is held by an "Indian" and 
which can only be alienated or encum
bered by the owner with the approval 
of the "Secretary" because of limita
tions contained in the conveyance in
strument pursuant to which the owner 
acquired title or because of a Federal 
law Imposing such limitations. 

§ 1208.4 Statutory restrictions on tribal 
property. • 

Section 2116 of the Revised Statutes 
(sec. 12 of the act of June 30, 1834; 4 
Stat. 730; 25 U.S.C. 177) restricts the 
title to all "land" owned by a "tribe" 
regardiess of how title may have been 
acquired, except where restrIctions 
are, or have 'been, removed by Federal 
treaty or statute. This has been inter
preted to mean that even if a "tribe" 
acquires "land" in a fee status using 
non trust funds, the "land" may not be 
conveyed, leased, or otherwise encum
bered I except pursuant to an aCt of 
Congress. 

(g) "Indian Reservation" means that 
area of "land" over which the "tribe" 
is recognized by the United States as 
having governmental jurisdiction, 
except that, in the State of Oklahoma 
or elsewhere, when the "trlbe~' does 
not have a specific reservation because 
the former reservation has been dises
tablished or totally allotted, "Indian § 1208.5 Fee to trust or restricted acqulsl-
Reservation" means that area of tion. 
"land" constituting the former reser- "Land" held in an unrestricted fee 
vation of the "Indian" as defined by status may be acquired in a ;~trust or 
the "Secretary." restricted status" by or for ,. an 

(h) "Land" means real property or "Indian" if the acquisition comes 
any interest or interests therein. within the tenris of § I~Oa.3 of this 

m "Tribal consolldation area" part, unless acquisition in a "trust or 
means a specific area of "land" within, restricted status" is otherwise pro~ib
or in close proximity to, the "tribes'" ited,t by law. Where the: unrestrtcted 
"Indian Reservation" with respect to "land" is owned by an "I1idian," he 
which the "tribe" has prepared, and may convey it into a trust or restricted 
the "Secretary" has approved, a plan status, including a conveyance to trust 
for the acquisition of "land" owner- for himself, subject to the proVisions 
ship in the "tribe." of § 120a.3 and unless otherwise pro,' 

hlblted by law. . " 
§ 120a.3 Land acquisition policy. In addition to acquisitions for "Indi-

"Land" not held iI1 a "trust or re- ans" who did not· reject the provisions 
stricted status" may only be acquired of the Indian Reorganization Act, land 
by or for an "Indian" in a "trustor re- may be acquired in a trust status by or 
stricted status" when such acciuuiition, '. for, an "Ifldian" in the State of Okla
is authorized or required by an act of . ho~~ 'under section 5 of the act of 
Congress. No acquisition of "land" in a Jun~ 18, 1934.(41;1 Stat. 985; 25 U.S.C. 
"trust or restricted status" includiIuJ '465).. if such acquisition comes ,within 
an intervlvos transfer ot' "lanid\~ 'al~': th~ . terms of section 120a.3, of this 
ready held in a "trust or restricted . pp.rt. T~is. ~uthority is in addition to 
status," shall be valid unless th~,'~q\li. , jilJ,qth~~. sta,t~~ory authority for such 
sition is ~pproved by the "Secret~y~" ~,~qutsition; 
or unless a "trust or restricted S~tUS" t l~qa.6 Trust or' restricted status to trust 
is imposed by operation oflaw., ,': .. . or restricted status. ft 

(a) Subject to the provisions 'con- ,,' . '. .' . ~~. 
tained in the acts of Congress whI2h,' :The' acqui,sJtion by an· "Ipdian" of 
authorize "land" acqUisitl~nsii,Jid. ,~~alt "la.n~~· iI1, a "trust or .restnc .. ~ status" 
may be acquired by or for a "ttifJ~:·iri ';1 Ylllen t~el~d< is already ~)leld .~y or 
a "trust,or'restricted status" wit. '!.~O.;th:~fB.{" for an ' indiVi. d~al In ." in a trust 
property is located: (1) Within'!W~~:~x" ,,"or restncted stat,ay be ,·accom
terior boundaries of the "Tribe"sl 'Res,' .~lished by.,an u,s€w entissued or ap· 
ervation" or adjacent thereW,f.l··9~'~ proved by the ,"Secretary." 
within a "tribal consolidation '~4~"'" ." . 
(2) when the "tribe" already ownslU1 §l20~'Z Exchan~e~: " 

'Interest in the "land"; or (3) w,h~~the ..Ap exchange,o(.·,:land" includes both 
"Secretary" determines that "the~"ac~ ',an .. ~quisition and 'a disposal. An 
quisition of the "land" is nece,ss~y,to." ·'I1.ldian" may acquire "land" in a 
facilitate tribal self-determina~lo~or", "~rust or restrIcted status" by ex
economic development. . ... ,,"';.~ . ,c~ange if the acquisition comes within 

(b) Subject to the proytsio$'~C9:b~ .1 the terr:qs of § 12~a.3,of this part. The 
tained in "the acts of Congress ,Whlch'"disposal ,aspects· of an exchange are 
authorize land acquisitions. J ~llarid~'i governeq~y J?art 121 of this title. 
may be acquired by 01' for an,,"1I\~vtd~. . ..., . " 

• ual Indian" in a "trust or' restricted ~ 1208.8 Acquisition by girt or donation. 
status" when the "land" is l~ "Land".lllay be acquired by or for an 
within the exterior boundar1~',\Qf ,an:," "In~an""'in a ,"trust or restricted 
"Indian Reservation," or adjacent stat~"bY gift 9r donatioq if the ac-
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quisition faUs within the provisions of 
§ 120a.3 of this part. The gift or dona
tion of "land" may be accepted by the 
"Secretary" in trust for an "Indian" 
under the authority of the act of Feb· 
ruary 14, 1931 (46 Stat. 1106), as 
amended by the act of June 8, 1968 
(Pub. L. 90-333; 82 Stat. 171; 25 U,S.C. 
451>. 

§ 1208.9 Tribal acquisition of fractional 
Interests. 

AcquiSition of a fractional interest in 
"trust or restricted land" by a "tribe" 
can be approved by the "secretary" 
only if: 

(a) The "tribe" already owns a frac
tional interest in the same parcel of 
"land"; or 

(b) The "tribe" offers to purchase 
the remaining undivided "trust or re
stricted" interests in the parcel at not 
less than their fair market value; or 

(c) There is a specific law which 
grants to the particular "tribe" the 
right to purchase an undivided inter
est or interests in "trust or restricted 
land" without offering to purchase all 
of such interests. 

§ 1208.10 Requests for approval of acquisi. 
tlons. 

An "Indian" desiring to acquire 
"land" in a "trust or restricted status" 
shall file a written request for approv
al of such acquisition with the "secre
tary." The request need not be in any 
special form but shall set out the iden
tity of the "Indian," a descript10n of 
the "land" to be acquired,' the pur· 
poses for which the "land" Is to be 
used, and other information which, 
would support and justify approval of 
the request. 

§ 1208.11 Action on requests. 
The "secretary" shall review all re

quests and shall notify the "Indian" 
applicant in writing of his decision. 
The "secretary" may request any addi
tJonal information or Justification he 
considers necessary to enable him to 
reach a decision. If the "secretary" de· 
termines that the request should be 
denied, he shall advise the applicant 
of that fact and notify hfin of the 
right to appeal pursuant to part 2 of 
this title. 

§ 1208.12 Title examination. 
If the "secretarY" determines that. 

he will approve a request for the ac
quisition of "land" in a "trust or re
stricted status", he shall acqutre or re
quire the applicant to furnish title evi
dence meeting the "standards for the" 
preparation of title evidence in land 
acQuisitions by the United States," 
issued by the U.S. Department of Jus
tice. After having the title evidence 
examined, t~e "secretary" shall notify 
the applicant of any liens, encum
brances or infirmities whic~ may exist. 

" ~ , 
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The "secretrary" may require the 
elimination of any such liens, encum
brances or infirmities prior to taking 
final approval action on the acquisi
tion. 
1200.13 ForlllolizBtion of acceptance. 

Formal ·acceptance of "land" in a 
"trust or restricted status" shall be ac
complished by the issuance or approv
al of an instrument of conveyance by 
the "secretary" as appropriate in the 
circumstances. 

NOTE.-The Department of the Interior 
has defermlned that this document does not 
contain R. major proposal requiring prepara
tion of an economic Impact statement under 
Executive Order 11821 and OMB Circular 
A-I07. 

FORREST J. GERARD, 
ASSistant Secretary, 

Indian Affairs. 
[FR Doc. 78-20650 Filcd 7-25-78; 8:45 am] 

[7035-01] 

INTERSTATE COMMERCE 
COMMISSION 

[49 CFR Part 1052] 

[Ex Parte No. MC-42 Sub No. 1] 

MOTOR COMMON CARRIERS 
Han~lIn\J of c.o.d. Shipment, 

AGENCY: Interstate Commerce Com
mission. 
ACTION: Notice of proposed 
rulemaking. 
SUMMARY: The "'Interstate Com· 
merce Commission Is Initiating this 
rulemaklng proceeding to make 
changes In the present regulations 
governing the handling of c.o.d. funds 
by motor common carriers. The pur
poses of the proposed rules are: (1) To 
protect the shipping public from losses 
occurring when motor common carri· 
ers declare bankruptcy and therefore 
fail to remit those c.o.d. collections en· 
trusted to them In the period immedi
ately prior to the bankruptcy, and (2) 
to establish simplified procedures for 
the forwarding of c.O.d. collections to 
the deSignated payee. 
DATE: Comments are due on or 
before September 25.1978. 
ADDRESS: . Send comments to: The 
Secretary, Interstate Commerce Com
mission, Washington, D.C. 20423. 
FOR FURTHER INFORMATION 
CONTACT: 
Richar~K. Shullaw, Assistant to the 
Director, Bureau of Operations, In
terstate Commerce Commission, 
Washington, D.C. 20423, phone: 202-
275-7849. 

SUPPLEMENTARY INFORMATION: 
The present regulations were promul· 
gated in Ex Parte No. MC-42, ·'Han· 
dling of c.o.d. Shipments," 51 M.C.C. 5 
(1949). Since that time, no changes 

I 

PROPOSED RULES 

have been made, except a republica. 
tion and redesignatiop. gf the regula· 
tions in 1967 (32 FR 2005,0), as a result 
of the establishment o~ the Depart· 
metft of Transportation. ! 

In recent years, the Commission has 
received a number of complaints from 
the sfftpping public conperning c.o.d. 
funds unpaid as the result of motor 
common carrier bankru~tcies, and re
garding the failure of carriers to for· 
ward c.o.d. remittance lin a timely 
manner. Prior to the initiation of this 
prceeding, the Bureau of Operations 
solicited the views of its'regional oper· 
ations directors, and' reviewed the 
complaints received fro$, the public. 
Suggestions made for. c~ange in the 
present regulations prim\lXily involved 
bonding carriers who randle c.o.d. 
shipments, in addItion t~ the sugges
tion embodied in the proposed rule. 
Comments on the issue ot bonding are 
invited, in addition to the practicality 
of the proposed rule. 

The CommissIon is also concerned 
about the proper handlizlg of cash en· 
trusted to carriers by some c.o.d. ship· 
pers. Tariffs generall~ limit the 
amount of cash payments on c.o.d. 
shipments to $250. Conu:nents are in· 
vited on whether this limit should be 
lowered or whether cash) collections 
should be prohibited alt(jgether. Com· 
ments are also sought on;whether car· 
riers should be required to maintain 
separate accounts for cash c.o.d. col· 
lections, or to deposit those funds in 
escrow accounts held by a third 
person, to prevent their b¢ing commin· 
gled with other carrier funds. 

The proposed rule involves a revision 
to § 1052.3, as set forth in appendix A. 
The revision closely parallels item 430 
of national motor freight classification 
tariff lOO-E, effective May 5, 1978. 
The only difference from item 430 is 
that all checks and money orders must 
be made payable to the consignor, or 
to the party designated by the 
cosignor as the payee on the bill' of 
lading. 

The proposed reviSion should have 
minimal effect on carrier operations 
and should assIst carriersiin the timely 
forwarding of c.o.d. coll~tions to the 
designated payee. There~ore, this pro
ceeding does not. represent a major 
Federal action significantly affecting 
the quality of the human environ· 
ment. 

Anyone wishing to pre~nt views and 
evidence, either in support of or in op.. 
position to the action proposed in this 
notice, may do so by suJ:)mitting writ
ten comments. An orig1nal (and six 
copies whenever posslblej of this mate
rial should be filed with; the Commis· 
sion on or before September 25, 1978. 

All written submissions! will be avail· 
able for public.inspectio~ during regu
lar business hours at the Offices of the 
Interstate Commerce . Commission, 

12th and' Constitution "venue NW., 
Washington, D.C. 20423. 

This notice of proposed rulemaking 
is issued' under the authority ciJn· 
tained in 49 U.S.C. 304, 311, 315, 316, 
319, and 320, and 5 U.S.C. 553 and 559. 

Dated at Washington; D.C., on July 
6,1978. 

By the Commission, Chairman 
O'Neal. Vice Chairman Christian, 
Commissioners Murphy. Brown, 
Stafford, Gresham, and Clapp, Com
missioner Stafford absent and not par· 
ticipating. 

NANCY L. WILSON, 
Acting Secreta-T1/. 

Revise 49 CFR 1052.3 to read as fol· 
lows: 

§ 1052.3 Collection and remittance. 
(a) Payment of c.o.d.'s will be made 

in one of the following forms: (1) 
Cash, up to a maximum of $250; (2) 
bank cashier's check; (3) bank certified 
check; (4) money order; or (5) personal 
check of the consignee when author· 
ized in writizlg or endorsed on the bill 
of ladi:11.g or .shipping order by the con· 
signor. 

(b) All checks and money orders 
must be made payable to the consign
or, or to the party indicated on the bill 
of lading or shippin~ order as the 
payee. . 

(c) Every common carrier of proper· 
ty subject to Part n of the Interstate 
Commerce Act, except those exempted 
in § 1052.1, shall remit each c.o.d. col· 
lection directly to the consignor or 
other party designated by the consign
or as payee promptly and within ten 
(10) days after delivery of the c.o.d. 
shipment to the consignee. If the c.o.d. 
shipment moved in interline service; 
the delivering carTier shall, at the time 
of remittance of the c.o.d. collection to 
the cQnsignor or payee, notify the 
originating carrier of such remittance. 

[FR Doc. 78-20619 Filed 7-25-78; 8:45 am] 

[7035-011 

[49 eFIt Part 1062] . 
[EX Parte No. MC-I07] 

MOTOR CARRIER LICENSING OF ECONOMI
CAllY DISADVANTAGED PERSONS FOtt 
TlANSI'ORTATION OF GOVERNMENT TRAF
FIC 

Proposed Rulemaldng 

AGENCY: Interstate Commerce Com
mission. 
ACTION: Notice of proposed 
rulemakizlg. 
SUMMARY: This notice is to inform 
the public that the Interstate Com
merce COmmission, upon considera
tion of representations of the parties 
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1979 to allow respondent's subsidiary, 
Scholl, Inc •• to continue to market 
Solvex athlete's foot products. under 
ncenss from Ole acquirer of the divested 
assets, untU Decemper 31. 1980, and 
having placed suc~ request on the' public 
record for a period of thirty (30) days, 
and no comments thereon having been 
tenclvcd, and having considered Buch 
request and determined that reopening 
and modification of the order is 
warranted: 

It 18 ordered, That the,proceedlng be. 
and It'hereby Is, reopened. 

Ills further ordered, ThatParagraph I 
of the order be, /lnd [t hereby ls, 
modified to read as follows: 

I 
1118 ordered, That. subJect to the prlor 

approval of the Federal Trade 
Commission. respondent Schering
Plough, through its officersr dlreotors, 
agents; tepresentatives; employees, 
s'ubsidlnl'les. affiliales, dIvisions, 
successors and assigns, shall. within one 
(1) year from either the date Schering
Plough aequlres SchoU or service of thl8 , 
Order. whichever comes later, divest the 
assets, tangible and Intangible. acquired, 
improved or added by respondent as a 
result of its acqul81tion of SchoU and 
utilized by Scholl primarily for the 
manufactUre, distribution or sale In, the 
United States of Solvex athelete's Coot 
produ'cts. Such 8ssets shan Include all 
raw material reserves. Inventory. 
mach1nery. equipment. trade names, 
trademarks, patents, lIcensss. research 
and development pro/ects. good will and 
other property oC whatever description: 
provided, however, that nothing in this 
provision shall prohibit or prevent 
Schering-Plough, Its subsIdiaries, 
armlates. divisIons, successors or 
assigns. from oontinulng to market 
Solvex athelete's foot products. under 
license from the Beguirer of the assets to 
be dIvested, until no later than 
December 31, 1980. 

By the CommIssion. Commls8Ioner Dolley 
did not participate. 
Carol M. Thomos. 
Socrotary. 
(PR Doc. 1!O-2M13 Flied 0--11-00; n:4$ am) 

"'WHO CODf! 8150-01-1.4 

DEPARTMENT OF THE INTERIOR, 

BureaU of In~18n Affair. 

25~art 1208 

land AcquisitIons 

, Sept~mb~r Ii. 1060. 
AGlNey: Bureau of Indian Affairs, 
Department of the Interior. 

ACTION: Final rule. 

SUMMARY: theile are new regulationo 
govemlng.tha acqulsltlon of,land by the 
United Statesln trust status for 
Individual Ind1ans and Indian tribes. 
They cite the statutory authorities and 
'set forth th~ policies and procedures 
which are to be followed In such 
acquIsItIons. 
EFFECTIVE DATE: October 20. 1980. 
FOR FURTHER INFORMATION'CONTACT: 
Raymond W. Jackson, Area Realty 
Offioer. phoenix Area Omee, Bureau of 
Indian Affairs, P.O. 'Box 7007, Phoenix, 
Arizona 85011, telephone (602) 241-2275. 
SUPPLEMENTARY INFORMATtON: Proposed 
regulations were published In the 
Federal Register, Volume 43, No. 144 at 
3Z311 on July 26, 197.8. Many comments 
and suggestions were received during 
the a-month comment period. including 
'several request/lJ~r public hearings. In 
response to thoa8"requests, public 
hearing were held In Sea !tIe, W A on 
Maroh 26; In Minneapolis, MN and 
OklBHoma City, OK on April 3; in 
Spokane, W At on AprU 4; in Pierre, SD; 
Albuquerque,' MN on AprH 5: and in 
BUling8, MT ~m April 11, 1979. 

The written oomments and the 
testimony received at the seven bearing8 
dealt with vlrtuallyevery sectlon of the 
propooed regulations. as well as the 
general PQllcies'lnvolved, lq. 
considerable detail and included many 
suggestions for revision of the proposal. 
The general areas of comment; 80me of 
the major suggestions, and the changes 
which have ,been made in the propo8ed 

, regulations are discussed below. 
'ihe'proposed 11ZOa.l stated tharthe 

regulations were to govern apquisltion of 
land in tru8t status and in rct'trlcted 
statu8. Some persons questioned 
whether any aoquisiUons contemplated 
by these regulations should be in other 
than trust statu8. Aloo. the inclusion of a 
reference to acqui81tion 1n restricted 
status raised questions about whether 
an attempt was being made to regulate 
fee sl~ple acquisition. by Indians where 
title inlgh,t become restricted by . 
operation or low. In response to these 
quesUons, 1 120a,1 has been revIsed to 
delete any referenoe to acquisition of 0; 

land in restricted status and a oentance 
baD been added stilting that the 
regulations do not apply to acquIsitions 
of land by Indians in fee slmpte status. 
Another sentence has been added to 
this section to make it clear that the 
regulations do not pertain to acquisition 
of Interests In trust status by inheritance 
or escheat beoause Bome individuals -
believed thot the proposed language 
was oubject to B contrary Interpretation. 
It W08 also pointed out that the Alaska 

Native Claims Settlement Act does not 
contemplate the further acquisition of 
land in trust status. or the holding of 
land In such statu8. In the State of 
Alaska, with the exception of 
acquisitions for the Metlakatla indian 
Community: consequently a sentence 
has been added to § 1Z0a.l to specify 
that the regulations do not apply. except 
for Metlakatla. in the State of Alaska. 

The language of the proposed 
§ lZ0a.Z(b). which defined a tribe, was 
criticized because it required that a 
group be currently recogn.ized by the 
U.S. Government. "Currently" was 
interpreted to' mean "at the time of the 
regulations". Also, many Federal 
agencies recognize Indian groups for 
different purposes and for their 
particular programs: therefore. the 
language used may have been 
interpreted to be much broader than 
lntended. To resolve these problems, the 
definition was changed to delete the 
word "currently" and to specify 
recognition by the, Secretary of the 
Interior 8S eligible for special programs 
and services from the Bureau of Indian 
Affairs. The word "sovereign" was 
deleted because the Indian ' 
Reorganization Act de,fiilition of "tribe" 
includes groups other than sovereign 
entities. Also, referenc~ to Alaska native 
groups and villages, exqept Metlakatla, 
has been elImlnated for the reason 
mentioned above. Another criUcism of 
thIs definition was its fail9rB to lnolude 
tribal corporations. Tribal corporations 
wer~ not Inc:luded because the 
acquisition authority in the Indian 
Reorganization Act is·llmited to an 
"1nd1an tribe or Individuallndian"; 
however. it has been pointed out that t 

other statutory authority does provide 
for the acqulsition of land in trust for 
tribal corporations: namely, secUon 2 of 
Public Law 91-229 (84 Stat.12D; 25 
U.S.c. 489). In view of this. thEt definltlon 
has been changed to Include 
corporations for limited purposes. 

Some Individuals objected to the 
definlUon oC an "individual Indian" 
found in § 120a.2(0) because, in their 
opinions. it Wjl& either too broad or too 
narrow. As explained in the original 
publication, this definition is one based 
on administrative precedeIit and 
applicable statutes. No ohangeshave· 
been made except for minor editorial 
corrections and except for further 
refinement of the definition 8S It applies 
to Alaska naUves. , 

Several cQmments crltlclzed the 
definition of "indian" in proposed . 
o 120a.~(d) on the D~si8 that the us~ of 
this term to reJ.er to ootIi'lndividuals and 
groups was oonfusing. For this reason 
the definltlon has been eliminated and 
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the text of the other sections has been 
revised to accommod8telhis change. 

Problems with the definition of an 
"Indian reservation" contained in 
proposed § 12Oa.2(g), now (O, were 
perceived by many beoause of the 
possible Implicntion that .the 
disestablishment or total allotment of a 
reservatIon neoessarily eXUngulshed the 
reservation. or because the question or 
the boundaries of some reservations is 
pendjng determination. ReVised 
language has been inserted to resolve 
these problems. 

A minor editorial ch8ng~ lias been 
made in·proposed ~ 120a;2(h}.now (g). 
The definlUon of a "tribal consolidation 
area" set out In proposed § 12Oa.Z(i). 
now (h), was crltlclzed because some 
trlbcs do not now have an Indian 
reservation nnd because the expression 
"in close J'roxlmUy to" was not precise. 
Tppnrtially resolve these difficulUes the 
offending language has been deleted. 
Also, a phrase has been added 
indicating that a land acquisition plan is 
to cover acquisition of.land for a tribe in 
trust status. Other objections to this 
definlUon reDected a wide range of 
senUment ranging from too liberal to 
unraslfonably raJtrictiv6. The provision 
for Secretarial approval should keep the 
approval of plans within reaaonable 
IImlts. 

Thtlland acqulaHion policy specified 
In 1 120a.3 wal the subject of much 
objection: some from those who believe 
H is too restrictive and 80me from those 
who malntaln It is too broad. Changes· 
have been made to reflect the inlent Ihat 
lund 8cqulred under theaeJegulations be 
taken in trust slatus, as opposed to 
restricted status. Alao, aince aome 
question about whether tribal self· 
delermfna!lon and economic 
dcvelopment would Include providing 
housing for Indlans, ~ 120a.3(8)(3) has 
been modlOod to specifically cover 
-acquisition-oFland :for-Incll an· housing. . 
Additional editorial changes have been 
made which are not intended to ohange 
the meaning of the section. The.poUcy 
itself i& wHhlnthe scope of exisllns 
statutory authority and, iUs believed. 
reflects Congressional Intent. 

The proposed § 12Oa.4 concerning 
statutory restriotion8 ontrlbal property 
hus been deleted because It was not 
directly perHnent to acquls1tion oHand 
In trust status and because it Was the 
souroe of substantial oonfusion about 
the intent of thoBe regulations. 

Proposed ~ 12Oa.5, now § 1200.4, 
dealing wIth transfer of land from fee to 
trust status. has been revised to 
eliminate redundancies and to bring It 
Inlo harmony with ohangos made In 
other sootions already discussed. Thesc 
ch"ngea should eliminate most o( the 

objeotlons to this seotion. The title of the 
secUon has been revised to remove any 
Implication that the acqulsiUons 
described in the body of the section are 
the only kind conte~plated. Also. the 
provision dealing with acquisitions In 
Oklahoma under section 5. of the Indian 
Reorganization Act has been made into 
a separate oection. § 1208.5. 

Proposed § 120a.6 has been deleted 
because Its.substance is covered ·In 
other secUons. 

Proposed § 120a.7 Is renumbered 
§ 120a.6 and has only editorial revisions. 

Proposed. § 12Oa.8 haa been deleted 
because it has been determined that the 
Act of February 14. 1931, as ameQded. 
does not authorizo land acquisition (n 
trust status. 

Proposed § 120a.9 is now § 120a.7, A 
new paragraph (b) has boen added to 
provide that a tribe may acquire ~ 
fractional land InteresHn trust status If 
the interest to be acquired Is In fee 
status prior to ifi!.ch aoquisition. ThIs 
sectlon was one~lthe most severely 
criticized by spokesl1.}en for Indian 
tribes. fn an effort to re~pond9D these 
obJectiona, a new par8~!lph (e) has 
been added to make it p¥hible for a 
tribe to also acquire an undivided 
interest in trust or ralltricted laild, if the 
owners of a majority of remaining trust 
",restricted lnteresta agree, This section 
ball aleo been changed to make It apply 
to Indlvlduals as well as tribes. 'This 
change ill in response to problems which 
have developed when an Individual 
acquires a fractional interest in property 
nnd useaH to-the exclusion of. and with 
no accountabUlty to, the other owners. 

A new ~ 120a.6 has been added to 
require tribal conssnt to a nonmember's 
ncquistion of land in trust status on the 
tribe's re8ervation, unless the 
nonmember qlready owns an undivided 
interest, In trust or rcstricted status, In 
the parcel of land to be acquired. This 
additlonis lnlended-to-Buppol't-triba~ , 
selr-detennlna tion. 

Proposed § 120a.10 la now § 1200.9 
and has only editorial changes. Many 
conunElntotora objeoted to the 
requlremenl for information which 
would support and Justify the approval 
of tho acquisition of land In trust status. 
Because of the discretionary nature of 
trust land acquisitions, It is considered 
nol only appropriate but also requisite 
to have support for the Secretary's 
decision In the record. The need Cor this 
requirement Is increased by the addition 
of a new scction 1206.10, which 
proscribes factors tobe considered In 
evaluating requests. 

Many objections were received about 
tho acquiSition of fee lands In trust 
status. These comments primarily 
ooncerned the erosion oC tax baSB ,and 

the serious Jurisdictional problems that 
can arise when land outside of 
reservation Is acquired In trust status. 
Many of the suggestions go beyond·the 
scope of existing statutory authority and 
the·proper purview or these regulations: 
e.g_, the proposal that In-lieu taxes be 
paid for land transferred from fee to 
trust status. 

A number of persons recommended 
that an economic impact analysis be 
made before any land acquisition 
regulatioDssre adopted. However, trust 
land acquisitions occur whether or not 
such regulations are promulgated. The 
main purposes of these regUlations are 
to enunciate land acquisition policy and 
to bring uniformity into the application 
oc that polley. 

In order to insure that conflicting 
Interests arB evaluated before land i8 . 
acquired in trust status. a new § 1200.10 
has been added setting Corth the faclors 
that will be considered by the Secretary 
when evaluating a land acquisition 
request. Among other things, this will 
require the consideration of economic 
lInpact for each acquisition before it 1s 
approved. Other factora, such as 
potential jurisdictional problems, the'" 
need for the land and its-Intended USB, 

end the ability of the Bureau of Indian 
Affairs to admInister the trust on the 
land. aleo must be considered. 

Tribal repre8entatives expressed the 
opf,nlon that a specific time l~mit for 
acting on requests should be Inoluded in 
§ 120a.11. While a speclflo time bas not 
been included, the section has been 
changed to require that the applicant be 
promptly notified of decisions. Also, In 
response to several suggestions, the 
section now requires that the applicant 
be given the reasons for denial of Il , 
request. 

Section 120a.12 has been subjeot to 
certain revisions. Some Individuals 
suggested that the Secretary in requlrlng 

.. ·-tha t-liensr encumbrances;-or-inIirmitieft'--'---
of title be eliminated beCore bringing 
land Into trust, limit that requirement to 
those whioh make the title 
unmarketable. Others sugges,~!lcJ thnt the 
regulaUons re~ulre the ellmlri~n of all 
liens, particularly those arising nom , 
taxes and assessments. There. are,80me 
liens. encumbrances, or lnflrmiUes 
which, although not making the title 
unmarketahle"could Impose burdens 'on 
the United States we~e the mle to be 
taken in trust without elimInating them, 
The section haa been modified to require 
the ellmlnation of those which render 
the title unmark"table and to provide 
dis,orelloAJrv-Muiring the elimination of 
those which dQ not cs-use 
unmarketabllity. ,~ 

Section 12Oa.13 remains the same with 
only minor editorial changes. . 
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The primary Butbor of this document 
Is Raymond W. Jackson, Area Realty 
Officereoenix Area Office, Bureau of 
Indlan Affairs. P.O. Box 7007, Phoenix, 
Arizona 65011. telephone (802) 241-2275. 

2530: the acqUisition of Native allotments and 
Native townsite \018 In Alaska, gee 43 eFR 
2561 Bnd 2564: the acquisition or lands by 
Indians with funds borrowed from the 
fanners 'Home Administration. aoe '1 CPR 
1821,401. et 8eq .• Bnd 1800f; the acquisition of 
lund b~ purchase or exchange for members of 
the Osugo Tribe nO! haVing certificate9 of 
competency. sce § ~ 108.6 and 127.54 of this 
title. 

It has been determined that this rule Is 
not of sufficient significance 'to require 
the preparation of a regulatory analysis 
under Executive Order 12044 of March 
23, 1978. and 43 CFR 14. 

The authority for adoption of these § 1208.1 Purpos-e and 8COpt!. 

regulations Is contained In 5 U.S.C. 301; These regulations sat forth the 
25 U.S.C. 1 and 2: 25 U.S.C. 450h, 450k. authorities. polley. and procedures 
464.465,501,1486,1489, 1495 and 1498; governing the acquisltion of land by the 
and 209 OM 8. United States in trust status for 

The Htle of Subchapter K. Chapter 1. individual Indians and tribes. 
or Title 25 of the Code of Federal Acquisition of land qy individual 
Regulations Is revised and a new Part J"f Indians Bnd tribes In fee slmpl~ statuB Is 
120a is,added as foIlQ\'fs; . ,;' not'covered by ,thE!8~ regulatiog,s E1,ven 

"SUBOHAPTeR K.:....uN08: SORFACElAND . thougb such lana may, ,by operation of 
SUBSURFACE EST A YES ANQ RES6uRCES law;' be held fn restricfed status ; 
(RECORDS AND mLE DOcuMENTS: followthg,,~9~UlsitioI.l .. Acqbi\lltlon of . 
ACQUISITIONS: PATENTS; AllOTMENTS' land In tnist'8tatu~ oy'lnherital1ciJ or 
AND SALES) escheat. Is not cClV~t~d bynhese 

regulations., , 
PART 120a-LAND ACQUISITIONS These regulatioqa do not cover the 

Sec. 
120u.l Purpose and acope. 
tZOa.2 Definitions. 
120a.3 Land Bcquisition polley. 
12.011,4 Acquisilions In truat of landa owned 

In .fee by 8n Indlnn. 
120a.5 Trust ooqullfltione In Oklahoma 

under Sec. ~ or the 1.R.A. 
120a.6 El'chongo8. 
120a.7 AcqUisition ot frooUonnr Interesls. 
120a.8 Tribal conllent (or nonmember 

ncqulsllion •• 
120u.9 Requests for approval of 

ucqulallion8. 
1200.10 Fuctors 10 be 'considered In 

evaluating requests. ~~ 
120a.11 Action on requesta. 
120a,12 Title eXllmlnallon, 
lZOa.1S FunnallzaUon of acceptance. , 

AuthorltyrR.S. 161: 5 U.$.C. 301, Inlerpret 
or upply 46 Stul.l106. 811 amended; 46 stat. 
1471. ue amended: 48 stnt. 985. 89 amended: 
40 Slul. 1967. U8 amended. 53 SIal. 1129; 63 
Shll. 005; 69 Stat. 392. 88 amendedl 70 StoL 
200, U8 amended: 70 alut. 626: 75 Stut. 505; 77 
Slat. 349; 78 Stat. 389; 78 Stat. 747; 82 Stul. 
174, us amendod: 828I,ul. 884; !14 Slol.,12O; 64 
Slat, 1874; 66 Stul. 216; B6 Stat, 530: 86 SIal. 
744: 88 Slat. 70: 8U Stol; 81: 88 Sial. 1716; 88 
Stut. 2203: 6!J Slat. 2207: 25 U.S,C. 4098, 450h. 
451. 464. 405. 487, 488. 469. 501,.502, 57S.574, 

. 576.006, 60811. 610, 6100, 622. 624, Mod-10, 
1466, Bnd 1495. and other Buthorlzlng BctO. 

Crollll·RereNtnce: For regUlations pertahilng 
10: The Inhorltance of Interests In lrust or 
restricted land, 88e parts 15, 16. and 17 of this 
tHlo nnd 43 CFR Pilrt 4: ihe'purchnse of lands 
under, tho UlA Loan Guaranty, Insurance tUld 
(nterest Subsidy program, 8e8 part 93 of this 
title: the exchange and paTUllon of trust or 
relltrioted lands. loe part 1~1 of lliis title: land 
acqulsilions authorized by fhe Indlnn SeU
DelermlnnHon and Education Assistance Act, 
lee porls 272 and 276 ot 'hili IiIle: the 
acqulsll\on of allotments on the public 
domnln or In OIll1onul forosto, 8ce 43 crn Purt 

acqUisition oC land in trust status· in the 
Slate qr Alaska, except acquisitions for 
the Metlakatla Indian Community of the 
Aruiett'e Island Reserve or it members. 

§'12Oa.2 Definitions. 
(11) "Secretary" means the Secretary of 

the lriterlor or his authorized 
representative' acting under delegated 
authority. , " 

(b) "Tribe" means any Indian tribe, 
band. naUon, pueblo. community, 
rancherill, colony, or other group of 
(ndlans, Including the Metlakatla Indian 
Community of the Annette Island 
Reserve, which Is recognized by the 
Secretary 8S eligible for the epeeial 
programs and services from. the Bureau 
of lndhin Affairs. For purposes of 
acquisitions made under the authority of 
25 U.S.G. 488 and 489, or other statutory 
authority which specifically authorizes 
trust acqulsltions for such corporations, 
"Tribe" also means a corporation 
chartered under section 17 of the Act of 
June 16, 1934 (48 Stat. 968;'25 U.S,C. 477) 
or section 3 of the Act of June 26. 1936 " 
(49 Stat. 1967; 25 U.S.C. 503). 

,(c) "lndividunllndian" means: 
(1) Any person who l8 an enrolled 

member of a tribe; 
(2) Any person who Is a descendent of 

8uch a member and said descendant 
was, on June 1. 1934, physically residing 
on a iederally recognized Indian . 
reservation; 

{3l Any other person possessing a 
total of one-half 01' more degree indian 
blood of a tribe: 

(4) For purposes of acqUisitions 
outside of the State of AlaSKa, 
"Individuollndilln" also means 8 person 
who meets the qunHflcutlons of 

paragraphs (cJ(l). (2), or (3) orthis 
section where "Tribe" includes any 
Alaska Native Village or Alaska Native 
Group which is recognized by the 
Secretary as eligible for the special 
programs and services from the Bureau 
ofIndian Affairs. 

(d) l'Trust land" or "land in trust 
status" means land the title to which Is 
held in trust by the United States for an 
individuallndian or a tribe. 

(e) "Restricted land" or "land in 
restricted status" means land theUtle to 
which Is held by an individual Indian or 
a tribe and which can only be alienated 
or encumbered by the owner with full 
approval of the Secretary becausB of 
limitations contained in the conVeyance 
.It;strument pursu~pt .to Federal law or 
'because of ~ Fe!im-al'law directly 
imPQ8~ng such· limitations. 

. (Q UnIe,s8 another de9,pition is 
reqUired, by the Bct of Congress 

_', autporizing a particular. trus~ acquisition, 
"loa ian' reservation"!ns- that area of 
land over which the is recogiUzed 
by the United States as , aving 
governmental Jurisdiotion. exoept that, 
in the State of Oklahoma or where there 
has been a final Judicial determination 
that 8 reservation has been . 
disestablished or diminished, "Indian 
reservation" means that area or land 
constituting the form~reservatIon of 
the tribe as defined the Secretary, 

(8) "Land" means real property or any 
interest therein. 

(h) "Tribal consoUdation area" means 
a specific.area of land with respect to 
which the tribe has prepared. and the 
Secretary has approved, 8 plan for the 
aoquisition of land in trust status for the 
tribe. . 

§ 1208.3 Land acquisition policy. 
Land'not held in trust or restricted 

status may only be acquired for an 
individuallndian or a tribe in trust 
status when such acquisitlon is 
authorized by an act oC Congress. No 
accjuisition of land in trust' status, 
including a transfer of land already held 
in trust or restricted status, shall be 
valid unless the aoquisition is approved 
by the Secretary. 

(a) Subject to the provisions contained 
in the acls of CongreslI which authorize 
land acquisltIons. land may be acquired 
for a tribe in trust status (1) when the 
property is located within the exterior 
boundaries of the tribe's reservation or 
adjacent thereto, or within a tribal 
consolidation area: or, (2} when the tribe 
already owns an interest in the land or, 
(3) when the Secretary determines that 
the acquisition of the land is necessary 
to facilitate tribal self. determination. 
~conomlc development, or Indian 
housing. 



Federal Register I Vol. 45, No. 183 I Thursday, September 18, 1980) Rules and Regulations 62037 

fb) Subject tothe·provisions contained 
in the acts of Congress whJch authoriz,e 
land acquisitions or holding land in trust 
or restricted status, land may be 
acquired' for an individual IndIan in trust 
status [1) when the land j8 located 
within the exterior boundaries of an 
Indian reservation, or adjacent theretoi 
or, (2) when the land is already in trust 
or restricted status; 

§ 1208." Acqulaltf:Ons In lrust of lands 
owned In f" by an. IndIan. 

Unrestricted land owned by an 
Indivld,uallndian or a tribe may be 
conveyed into trust status, including a 
conveyance to trust for the owner,. 
Bubject to the provIsIons of this part. 

§ 120&.5 Trust acquJaltlon. In Oklahoma 
under SectJon 5 or Ute I.RA 

In addition to acquisitions for tribes 
which dId not reject the provisions of 
the Indian Reorganization Aot and their 
mcmbere, Ja.nd may be acquired in trust 
status for an Indivldual.Indlan or a tribe in the State of Oklahoma under Section 
5 of the Act of lune 18. 1934 (48 Stat 985i 
25 U.s.C. 465),. if such acquisition comes 
within the tenns of this part. This 
authority Is in addJUon to all other 
statutory authority for sucb an 
acquisition. 

§ 1208.6 Exchange': 

An fndJvtduallndian or tribe may 
acquIre land in trust status by exchange 
If the acquisition comes within the terms 
of this part. The disposal aspects at an 
exchange are governed by Part 121 of 
this title. 

§ 120a.8 Trlbal consent for nonmember 
acqUIsitions. 

An Ihdividualindian or tribe may 
acquire land In trust stams on a , 
reservation other'than its own only 
when the governing body of the tribe 
having JUrisdiction 'over 8uch 
reservalioll consenlsin writing to the 
acquIsition: provided. that such consent 
shall not be required if the individual 
Indian or the tribe already owns'an 
undivided trust or restrioted interest in 
the parcel of land to be acquired. 

f 120a,9 Requests for approval 01 
acqulsUlons. 

An individual Indian or tribe desiring 
to acquire land in trust statue shal1 file a 
written request for approval of such 
acqtiisltion with the Secretary. The 
request need not be in any special form 
but shall set out the Identity of the 
parties, a description of the land to be 
acquired, and other information which 
would show that the acquisition comes 
within the ,terms of this p~t. 

§ 12pa.10 Facto,.. to be consIdered In 
evaluating r9questa. 

In evaluating requests for the 
acquisition of land in trust status. the 
Secretary shall consider the following 
factors: 

(n) The existence of sta.tutory 
authprlty fOfthe aoquisition and any 
limiJations contained in such authority; 

[b} The need 'Of the individual Indian 
or the tribe for additionanand; 

(e) The p\l.l'poses for which the land 
will be used: 

(d) If the land Is to be acquired for an 

i; 

that the request should be denied, he 
shall advise the applicant of that fact I 

and the reasons therefor In writing and 
notify ~m of the right to appeal 
pursuant to Part 2 of this title. 

§ 120& 12 ntle examination. ~ 
If the Secretary determines that he 

will approve a request for the 
acquisition of land from unrestricted fee 
status to trust status, he shall acqUire, or 
require the applicant to furnish. title 
evidence meeting the Standards For The 
Preparation 0/ Title Evidence In Land 
Acquisitlons by the United StaleSt 
issued by the U.S. Deparbnent of Justice, 
After having the tiUe evidence 
examined, the Secretary shall notify the 
applicant of any liens, encumbrances, or 
lnfirmi.ties whioh may exist: The 
Secretary may require the elimination of 
any suoh liens, enoumbrances, or 
infirmities prior to taking final approval 
action on the acquisition and he shall 
require eUmina tion prior to such 
approval if the liens, encumbrances. or 
infirmities make tiUe to the land 
unmarketable. 

§ 120.13 FormalIzation of acceptance. 
Formal acceptance of land in trust 

statuB shall be accomplished by the 
issuance or approval oC an instrument of 
conveyance by the Secretary 8S is 
appropriate in the circumstances. 
Thomas W. Fredericks, 
Deputy Assistant Seuretary-lndian Affairs. 
In 00<:.1!O-Z8&IO Plio<! Cj..17~ e:~ 11m) 
BlLUMG COD£ .Ql0-0:Ht 

§ 1203.7 Acqultttion of f~lonlll 
Intere$ta. 

individual Indian, the amount of trust or 
restrioted hmd already owned by or for DEPARTMENT OF JUSTICE 
that indlvldualand the degree to which 
he needs assistance in handling his' Office of Justlc~ Assistance. 

Research, and 'Statistics Acquls1tion of a fractional land affairs: . 
Inter~Bt by an Individuallndian or a (e) U.the land to be a?quir*:l.!~_~lt!_. ,.----28-CfR-PaI1-22--. " 

. - .... tribe. m>trust.slalu9·can-be·approved-b~nre$U'lcffitree, status, ffiCTmpac! on tlie 
the Secretary only if: State and its poUUcalsubdivisions Confldentlallty of Identfflable 

(a) The buyer already ownS.s resulting from the removal of the land Research ami StatistIcal InformatIon 
!racUonallnterest In the same paroel of from the tax rollsi ' 
land; or (f) Jurlsdiotional problems and 

(b) The Interest being acquired by the :IPotenUal confliots ofland use which 
buyer fs In fee status; Of :' "tnay arise: and 

(0) The buyer offers to purchase the . §. .(8) If the land_ to be acqulradls In< fee 
remaining undivided truet or restricted ;~" status, whether, the Bureau of Ihdlan 
intereste in the parcel at not lesa than~' AIralrsls equipped to disoharge the 
thefr fair market value: or . addiUonahe~pon8rbiUUes resulting from 

(d) Th L In law whIch the acquls1t1()n of the land In trust 
ere, s 8 spec c. status 

grants to the particular buyer the'rlght to . 
purchase an undivided lnterest or § 120&.11 ActIon on requests. 
Interests In trust or restricted land The Secretary shall review all 
wlthout·offerlng to purchase all or such requests and shall promptly noUfy the 
Interests; or appUc~nt In writing of hJa decision. The 

{e) The owner of a,maJorlty of the , Secretary may request any additional 
remaining trust or restricted Interests In information or Justification he considers 
the parcel coosimt in writing to the necessary to enable him to reach a 
acquialUo!! by the buyer. decision. If the Secretary determines 

AGENCY: Office of Justice Assistance, 
Research, and Statistics (OJARS). Law 
Enforcement Assistance Administration 
(LEM), NaUonallnsUtute of Justioe 
. (NfJ). and Buteau of Justioe Statistics 
(BJS)/Department of Justice (DOD. 
ACTION: Final rule. 

SUMMARY: The Office of Justice 
Assistance, Researoh. and Statistics 
(O]ARS). is amending Its regulations 
governing research and statistical 
lnrannation to oonform. them to the 
statutory amendments made by the 
Justice Systems Improvement Act of 
1979 USIA). The ISlA which amended 
the Crime Control Act of 1976 contains 
dlfrerent provisions regardIng the 
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120a as Part 151 
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Food and Drug Administration 

21 CFR Part 5 

Delegations of Authority and 
Organization; Revised Organization; 
Correction 

AGENCY: Food and Drug Administration. 
ACTION: Final rulej correction. 

SUMMARY: The Food and Drug 
Administration is correcting a document 
that revised the regulation setting forth 
its organization structure. One of the 
office addresses was incorrect. 
EFFECTIVE DATE: March 2, 1982. 
FOR FURTHER INFORMATION CONTACT: 
Agnes Black. Federal Register Writer 
(HFC-ll), Food and Drug 
Administration. 5600 Fishers Lane, 
Rockville, MD 20857. 301-443-2994. 
SUPPLEMENTARY INFORMATION: In FR 
Doc. 82-4892 appearing at page 8761 in 
the issue for Tuesday. March 2. 1982. the 
following change Is made: In § 5.100 
Headquarters (21 CFR 5.100). on page 
8763. first column. under "Region VII." 
change the entry reading "St. Louis 
Station Office: fun. 755. 1114 Market St.. 
St. Louis. MO 63101" to read "St. Louis 
Station Office: 808 North Collins St., SI. 
Louis, MO 63102." 

Dated: March 25. 1982. 
William F. Randolph, 
Acting Associate Commissioner for 
Regulatory Affairs. 
IPR Doc. 82-115Z7 flied 3-ZI>-8Z: 8:45 oml 
bIllING COPE 4160-01-1.1 

21 CFR Parts 446 and 450 

[Elocket No. 76N-G198) 

Antibiotic and Antlblotlc-Contalnlng 
Drugsj Histamine Test Method; 
Correction 

AGENCY: Food and Drug Administration. 
ACTION: Final rule; correction. 

SUMMARY: The Food and Drug 
Administration (FDA) is correcting a 
document that amended the antibiotic 
drug regulations by adopting the United 
States Pharmacopeia (USP) XX 
procedure used for testing antibiotic 
drug samples for histamine and by 
changiIJg the word "histamine" to the 
phrase "" depressor substances" to be 
consistent with the amendment. 
EFFECTIVE DATE: January 11. 1982. 
FOR FURTHER INFORMATION CONTACT: 
Agnes Black. Federal Register Writer 
(HFC-ll). Food and Drug 
Administration. 5600 Fishers Lane, 
Rockville, MD 20857. 301-443-2994. 

SUPPLEMENTARY INFORMATION: In FR 
Doc. 81-35166 eppearing in the issue for 
Friday. December 11,1981 (46 FR 60567). 
the following changes are made: 

PART 446-TETRACYCLINE 
ANTIBIOTIC DRUGS 

1. The amendment to Part 446, 
appearing under item 4. on page 60568, is 
corrected by changing the reference to 
"§ 446.281(a)(3)(i)(0);" to read 
u§ 446.281c(a)(3)(I)(0);" and by adding 
directly after it the phrase u§ 446.281d(a) 
(1) and (3)(i)(b) and (~)(5);". 

PART 450-ANTITUMOR ANTIBIOTIC 
DRUGS 

2. The amendment to Part 540. 
appearing under item 6. on page 60588, is 
corrected by changing the reference to 
u§ 450.10a(a)(1)(v) and (3)(i);U to read 
u§ 450.10a(a)(1)(v) and (3)(i) and (b)(5);u. 

Dated: March 25.1981. 
William F. Randolph, 
Acting Assaciate Commissioner for 
Regulatory Affairs. 
fFR Doc. 02-6526 filed 3-Z9-62: 8:45 am) 

bILLING CODE 41S0-01-M 

DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

25CFRCh.1 ' 

Redeslgnatlon Table for Chapter I Title 
2S-lndlans 

March 28, 1982. 
AGENCY: Bureau of Indian Affairs. 
Interior. 
ACTION: Final rule, 

SUMMARY: The Bureau of Indian Affairs 
(BIA) is publishing a final rule document 
which redesignates numerous Parts 
presently compiled in Chapter I of Title 
25 of the Code of Federal Regulations. 
The new realignment of Chapter] will 
assemble broad subjects, now appearing 
in numerous Subchapters of Chapter I. 
into uniform Subchapters under precise 
headings, enabling the public to locate 
subject matter more easily. 
EFFECTIVE DATE: March 30. 1~82. 
FOR FURTHER INFORMATION CONTACT: 
Ronal D. Eden. Bureau of Indian Affairs, 
Division of Management Research and 
Evaluation, Washington, D.C. 20245. 
telephone number (202) 343-7684. 
SUPPLEMENTARY INFORMATION: This 
rulemaking document is published In 
exercise of authority delegated by the 
Secretary of the Interior to the Assistant 
Secretary-Indian Affairs by 209 DM 8. 

The present alignment of numerous 
Parts of Chapter I. Title 25 is 
unsatisfactory and confusing because all 
similar Parts are not listed under 
relevant Subchapters. 

Part 221, Operation and Maintenance 
Charges. is listed under a Subchapter 
designated as Operation and 
Maintenance instead of under a 
subchapter more suitable for irrigation. 
All the parts listed under Subchapter S. 
Construction. are erroneously 
designated. These Parts deal with 
reimbursements of construction charges 
paid previously by the Federal 
Government and are hereby 
redesignated under a more appropriate 
Subchapter (Financial Activities) in this 
document. 

All Parts for Fish and Wildlife are 
consolidated under an appropriate 
Subchapter. Numerous other Parts were 
placed incorrectly under various 
Subchapters throughout Chapter I and 
are hereby redesignated under more 
appropriate Subchapters. Parts 1 and 2 
remain the same under Subchapter A. 
Procedures and ,Practices. Part 259. 
Preference in Employment. is moved 
from Subchapter W to Subchapter A 
and is renumbered as Part 5. Parts 11. 12 
and 13 remain the same under 
Subchapter B. Law and Order. Parts 15. 
16. and 17 remain the same under 
Subchapter C, Probate. 

Parts 20. 21, 22. and 23 remain the 
same except that Subchapter D, 
previously title Social Welfare, is 
retitled as Human Services. Part 34. 
Administration of a program of 
vocational training for adult Indian,S. is 
moved from Subchapter E, Education. to 
Subchapter D. Subchapter E. Education, 
remains the same except for changing 
Part 34, as noted above. and 
renumbering all remaining Parts. 

Subchapters F. Enrollment. and G, 
Tribal Government, are consolidated 
under Subchapter F. Tribal Government. 
and all Parts are renumbered 
accordingly. Subchapter I. Credit 
Activitiesi J, Fiscal and Financial 
Affairs; S. Construction, and Parts 251, 
252 and 254 listed under Subchapter W. 
Miscellaneous Activities. are hereby 
consolidated under Subchapter G, 
Financial Activities; and all Parts are 
renumbered accordingly. All Parts listed 
under Subchapter K. Patents. Allotments 
and Salesi one Part (131) listed under 
SUbchapter L. Leasing and Permitting; 
all Parts.listed under Subchapter M. 
Forestryi all Parts listed under 
Subchapter N. Grazing; two Parts (161. 
162) listed under Subchapter O. Rights 
of WaYi all Parts listed under 
SUbchapter R.lrrigation; one Part (221) 
Hsted under Subchapter T. Operations 
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and Maintenance; and all Parts listed 
under Subchapter U, Electric Power 
System; and one Part (257) listed under 
Subchapter W, Miscellaneous, are 
hereby consolidated under a new 
Subchapter H, titled Land and Water, 
and are renumbered accordingly. 

All Parts listed under Subchapter P, 
Mining; and Q, Oil and Gas, are 
consolidated under a newly designated 
Subchapter I titled Energy and Minerals. 
Parts 88, 89 and 90 listed under 
Subchapter H, Economic Enterprises: 
and Parts 255, 256 and 258 listed under 

. Subchapter W, Miscellaneous. are 
hereby consolidated under a newly 
designated Subchapter J, Fish and 
Wildlife. Part 261, Housing Improvement 
Program, is moved from Subchapter X, 
Housing, to Subchapter K, Housing, and 
is renumbered accordingly. 

Part 132, Preservation of Antiquities, 
listed under Subchapter L, Leasing and 
Permitting: and Part 163, Establishment 
of roadles8 and wild areas on Indian 
reservations, listed under Subchapter 0, 
Rights·of·Way.Roads, are consolidated 
under a new Subchapter L, Heritage 
Preservation, and are renumbered 
accordingly. Subchapter y, Indian Self 
Determination and Education 
Assistance Act Programs, is relettered 
as Subchapter M with no changes made 
to the title of the Subchapter or 
numbering of the Parts. Part 80, Indian 
Business Development Program, listed 
under Subchapter H, Economic 
Enterprises, is moved to Subchapter N, 
Economic Enterprises, and is 
renumbered accordingly. Subchapter W, 
Miscellaneous Activities, is relettered as 
Subchapter O. 

Normally, it is the policy of the 
Department of the Interior to afford the 
public an opportunity to participate in 
the rulemaking process. 

Since the Bureau of Indian Affairs is 
only redesignating the Parts of Chapter I 
of 25 CFR, it is determined that the 
normal notice and public procedure 
would be impracticable and 
unnecessary and they are hereby 
dispensed with under the exception 
provided in subsection (b) (B) of 5 U.S.C. 
553 (1970). Since this document contains 
only ac:lnlinistrative changes, the 30 day 
deferred effective date is dispensed with 
under the exception provided in 
subsection (d)(3) of 5 U.S.C. 553 (1970). 
For the same reasons this document is 
exempt from the provisions of E.O. 
12291. Accordingly, this document will 
become effective upon March 30, 1982. 

The primary author of this document 
is Michael G. Abretski. Management 
Analyst, Bureau of Indian Affairs, 
Washington, D.C., telephone number 
(703) 235-2517. 

Chapter I of Title 25 of the Code of 
Federal Regulations is assigned new 
subchapters A-D and all Parts of 
Chapter I are hereby redesignated as 
follows: 

Former part No. 

Subchapter A.-Procedure. and Practlces 

Subchapter B.-Law and Ordor 

11 ....................................................................... : ........ I 
~~:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::=::1 

Subchapter C.-Probate 

Subchapter D.-Hum en Services 

20 .......................................................................... : ...... .. 
21 ................................................... _ ...................... .. 
22 _ .. _ .•. _ .•• _ .................................. _ ....... _ .. 
23 ............. _ ... _ ....................................................... . 
34 .......... _ ..................................................................... . 

Subchapter E.-Educalion 

31 .................. : ......................................................... _ ... . 
318 ............................................................................ .. 
31 b ............................................................................ . 
31 9 ....................................................... _ ..................... .. 
31h._ ........................................................................... . 
32 ........... _ .... _ .............................................. .. 
32b ............................................................................... .. 
35 ................................................................................ .. 
36 ................................... _ ........... _ ......................... . 

1 
2 
5 

11 
12 
13 

15 
16 
17 

20 
21 
22 
23 
27 

Former part No. • 

lOB .................... ____ ... __ ._ ....... _ ... _ .. _ .... . 
109 ................. _ .. _ ... _ ......... _ ......................... .. 
110 .............................................................................. .. 
111 ____ .. ____ ._ .................................. .. 
112 ........................... _ ...... _ .. _ ... _ ...................... .. 
112a ............................................................................ .. 
113 ............................................................................... . 
114 ............................................................................... .. 
115 ............................................................................... .. 
211 ................................................................................ . 
212 .......................... _ ................................................ . 
213 ................................................................................ . 
215 ............................................................................... . 
216 ............................................................................... .. 
218 ................................................................................ . 
251 ............................................................. _ ....... _ .... . 
252 ............................................................................... .. 
254 ............................................................................... .. 

Subchapter H.-Land and Weter . 

120 ................................................................................ . 
120a ............................................................................. .. 
121 ............................. _ ......... _ ........................ _ ..... .. 
122 ............................................................................... . 
123 ................................................................................ . 
124 ....................................................................... : ..... .. 
125 ................................................................................ . 
126 ............................................................................... . 
127 ............................................................................... . 
128 ............................................................................... . 
129 ............................................................................... . 
130 ............................. ; ................................................ . 
131 ....................................................................... _ .... .. 
141 ............................................................................... .. 
142 ... _ ........................................................................ . 
144 ............................................................................... .. 
151 ..................................... _ ....................................... . 
152 .............................................................................. .. 
153 ............................................................................. . 

31 161 ............................................................................... .. 
32 162 ............................................................................... . 
33 191 .................... _ ......... _ .... __ ._._ .... _. 
38 202 .......................... _ ............................................. _ 
39 203 ................................................................................ . 
40 221 ....................................................................... .. 
41 231 ........................ _ ............................................. _ .... . 
42 232 .............................................................................. .. 
4!1' 233 ............................. _ ..................... _ .... _ .......... _ 

New part 
No. 

117 
118 
119 
120 
121 
122 
123 
124 
125 
134 
135 
136 
137 
138 
139 
1~0 
141 
142 

____________ 1-:..-_ 257 ............................................................................. .. 

150 
151 
152 
153 
154 
155 
166 
157 
156 
100 
160 
161 
162 
163 
164 
165 
166 
167 
168 
169 
170 
171 
172 
173 
17~ 
175 
176 
In 
176 

Subchapter F.-Tribal Government 

41 ................................................................................. . 
42 .................................................................................. . 
43 .................................................................................. . 
438 ................................................................................ . 
43b ........................... __ ................................ __ • 
430 ...... _._ ................... _ ....................................... .. 
43a ............................................................................... .. 
439· ............................... _ ........................................... .. 
43h .... _ ......................................................................... . 

:~~ ~::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: 
43n .............................................................................. . 
43p ...................................................................... _ ...... .. 
46 ................................................................................. . 
47 ................................................................................. . 
48 ............... : ............................................................. .. 
52 ................................................................................. .. 
53 ......... _ .................................................................... .. 
54 .................... _ ......................................................... .. 
55 .................................................................................. . 
558 ............................................................................... .. 
55b .............................................................................. .. 
60 ........................... _ ........................... _ ............. _ ... 
71 .................................................................................. . 
72 ................................................................................. . 
73 ................................................................................. .. 
74 ................................................................................. . 

Subchep,er G.-FinanCial Activities 

91 ................................................................................. .. 
92 ................................................................................. . 
93 ..................................................... _ ....................... .. 
101 .............................................................................. . 
102 .............................................................................. .. 
1038 ...................... _ .............. _ ............................ . 
103b ................................... _ ........................... _ ... . 
104 ................................................................................ . 
·107 ................................................................................ . 

at 
62 
63 
64 
65 
66 
67 
66 
69 
70 
71 
72 
73 
74 
75 
76 
81 
82 
63 
64 
65 
86 
67 
88 
69 
90 
91 

101 
102 
103 
111 
112 
113 
114 
115 
116 

Subchapter I.-Energy and Minerals 

171 ................................................................. _ ...... .. 
172 .............................................................................. . 
174 ........... _ ............................................................... .. 
175 ............................................................................ .. 
176._ ................... _ ........... _ ..................................... .. 
177 ..... _ ..................................................................... .. 
178 ............................................................................. .. 
163 ............................................................................. .. 
184 ............................................................... "' ............. .. 

Subchapler J.-Ash end Wildlife 

89 ................................................................................ .. 
69 .................................................................................. . 
90 ............................................................................... .. 
255 ................................................................................ . 
256 ........................................................................... .. 
256 ............................................................................... .. 

Subchapter K.-Housing 

261 .. •· ...................... • ........ ••• .. • ....... • .. · ....... • .... ·· .. ··_ ...... ·1 

Subchapter L.-Herltego Preservation 

:~:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::1 

211 
212 
213 
214 
215 
21S 
217 
226 
227 

2~1 
242 
243 
24B 
249 
250 

255 

281 
265 

Subohapler M.-tndlan Self· Determination and Educetlon 
AssIstance Act Program 

271 ............ · .. • .. • ........ • .... • ........ • .. • .... _ ...... • ........ • .. • ...... • .. 1 
~~~:=:~~:::::::::::::::::::::=:::::::::::::::::: 

271 
272 
273 
V4 
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Former pari No. Now pari 
No. 

275 ............................. _ ........................... · ...... · ........ ·• .. .. 
276 ......................................................................... · ..... .. 
2n ............................................................ · ........... · ...... .. 

Subchapter N.-Economlc Enlerprises 

275 
276 
277 

eo· ......................... · ......... · .... · ...... · .... · ...... · .... · .... · .. :3----;;; 
SUBCHAPTER o-MISCELLANEOUS 
[Reserved] 

Kenneth Smith. 
Assistant Secretory-Indian Affairs. 
JPR Doe. 0z..849S Pllod 3-29-02; 8:45 om) 

BILLING COI?E 4311H12-M 

DEPARTMENT OF THE TREASURY 

Bureau of Alcohol, 'Tobacco and 
Firearms 

27 CFR Part 9 

[T.O. ATF-99j Ref: Notice No. 380] 

Leelanau Peninsula Viticultural Area 

AGENCY: Bureau of Alcohol, Tobacco 
and Firearms, Treasury. 

ACTION: Final rule, Treasury decision: 

SUMMARY: This final rule establishes a 
viticultural area in Leelanau County, 
Michigan, to be named "Leelanau 
Peninsula." This final rule is the result of 
II petition submitted by Mr. Lawrence 
Mawby, prop.rietor of the L. Mawby 
Vineyards/Winery in Suttona Bay, 
Michigan. The Bureau of Alcohol, 
Tobacco and Firearms (ATF) believes 
the establishment of Leelanau Peninsula 
as II viticultural area and its subsequent 
use as an appellation of origin in wine 
labeling and advertising will allow local 
wineries to better designate their 
specific grape-growing area and will 
enable consumers to better identify the 
wines they purchase. 

EFFECTIVE DATE: April 29, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Norman P. Blake, Research and 
Regulations Branch, Bureau of Alcohol, 
Tobacco and Firearms. Washington, 
D.C. 20226, (202-566-7626). 

SUPPLEMENTARY INFORMATION: 

Background 

Qn August 23, 1978, ATF published 
Treasury Decision ATF-53 (43 PR 37671, 
54624) revising regulations in 27 CFR 
Part 4. These regulations allow the 
establishment of definite viticultural 
areas. These regulations also allow the 
name of an approved viticultural area to 

be used a8 an appellation of origin In 
wine labeling and advertising, 

On October 2, 1979, A TF published 
Treasury Decision A TF-OO (44 FR 56692) 
which added a new Part 9 to 27 CFR for 
the listing of approved viticultural areas. 

Section 9.11, Title 27 CPR, defines an 
American viticultural area as a 
delimited grape-growing region 
distinguishable by geographic fealures. 
Section 4.25a(e)(2) outlines the 
procedures for proposing an American 
viticultural area. Any interested person 
may petition ATF to establish a grape
growing region as a viticultural area. 

ATF was petitioned to establish a 
viticultural area to be named "Leelanau 
Peninsula." In response to this petition, 
ATF published a Notice of Proposed 
Rulemaking, No. 380, In the Federal 
Register on August 5, 1981 (46 PR 39852), 
proposing the establishment of the 
"Leelanau Peninsula" viticultural area, 

Comments 

Seven comments were submitted in 
response to the notice. The comments 
were submitted by: the Leelanau County 
Board of Commissioners, as Resolution 
Number 21-81; a customer of one of the 
local wineries within the proposed areaj 
a local winery; a horticulturist from 
Michigan State UniversitYi Mr. Leon 
Adams, author of The Wines of 
America,. The Association of American 
Vintners and one of the first commercial 
grape growers in the proposed area. All 
of these commenters supported the 
petition for the viticultural area, as 
proposed. 

Historical and CUtrent Evidence of the 
Name 

The name of the area, Leelanau 
Peninsula, was well documented in the 
petition as an arell which has been 
associated with fruit-growing for over 
100 years. More recently, the area has 
been identified as a distinctive grape
growing region which contains four 
wineries. 

These wineries have approximately 
120 acres of bearing French hybrid and 
Vinifera grapes. An additional 25-30 
acres of these varieties have been 

"planted, ' 
, The petitioner furnished information 
which documented the name Leelanau 
(initially spelled Leelinau) as first 
appearing in written records of the State 
of Michigan in 1840 as Ii result of a 
treaty with the Indians. ]n the 1836 
Treaty of Washington, the upper 
western half of the State's lower 
peninsula was ceded by the Indians to 
the State of Michigan. The Leelanau 
area was officially designated as a 
county in 1862. 

After evaluating the information 
contained in the petition and the written 
comments, ATF believes the historical 
and current evidence supports the name 
of the viticultural area as being a . 
distinct grape-growing region. 

Geophysical Evidence 

In accordance with 27 CPR 4.25a(e)(2), 
a viticultural area should possess , 
geographical features Which distinguish 
it from surrounding areas. 

The Leelanau Peninsula was formed 
by glacial action and is distinguishable 
on three sides by natural features; Lake 
Michigan on the west and north, and the 
West Arm of Grand Traverse Bay on the 
east. 

One comment stated that; "The 
. moderating effect of Lake Michigan 
delays fruit development in the spring 
generally beyond the most serious frost 
period and then prevents Budden drops 
in temperature in the fall. Tpls area of 
Michigan also receives considerable 
winter snowfall which generally 
prevents the soil from freezing, thus 
preventing fruit tree and vine crop root 
injury." The petitioned area contains 
microclimates which support varieties of 
French hybrid and Vinifera winegrapes. 

The soils in the proposed Bl'ea vary 
widely, as Is always the case when land 
is formed by glacial action and deposits. 
The soil levels consist of granite and 
limestone bedrock, clay subsoils, with 
sand and gravel loam surface soils. This 
area is characterized by large deep 
inland lakes which add an additional 
moderating effect to the climate, high
rolling imd heavily-timbered hills in the 
north, and undulating plateaus in the 
south which rise 250 to 400 feet above 
Lake Michigan. 
, The Leelanau Peninsula and the Old 
Mission Peninsula to the east, comprise 
one of Michigan's two wine grape 
regions. The other region is located 
approximately 200 miles south along the 
Lake Michigan shore. These two regions 
are distinguishable by an average 20 
day difference in the number of frostfree 
growing days which relates to an 

'approximate difference of 400-500 
cumulative growing-degree days (2300 
degree days in the Leelanau area and 
2800 degtee days in the southern area). 

Based on the information contained in 
the petition and comments received 
pertaining to the geographical, climatic 
and soil features, ATF has determined 
that the proposed area is distinguishable 
from the surrounding area. 

Boundaries 

The boundaries, as proposed, were' 
established by the use of natural 
features on three sides; Lake Michigan 
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DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

25 CFR Part 151 

RIN 1076-AC51 

Off Reservation land Acquisitions for 
Indian Tribes 

AGENCY: Bureau of Indian Affairs, 
Interior. 
ACTION: Proposed rule. 

SUMMARY: On July 19, 1990, the , 
Secretary of the Interior announced a 
new policy for the placement of lands in 
trust status for Indian tribes when such 
lands are located outside of and 
noncontiguous to a tribe's existing 
reservation boundaries. 'I1te proposed 
regulations will modify an existing 
section within Part 1pl (Land 
Acquisitions) and create a new section 
which will contain additional criteria 
and requirements to be )lsed by the 
Secretary in evaluating requests for the 
acqUisition of tribal lands in trust when 
such lands are located outside of and 
noncontiguous to the tribes' existing . 
reservation boundaries. 
DATES: Comments must be received on 
or before September 13, 1991. ' 
ADDRESSES: Written comments should 
be directed to the Chief, Branch of 
Technical Services, Division of Real 
Estate Services, Bureau of Indian 
Affairs, 1849 C Street, NW., MS-4522 
MIB, Washington, DC 20240. 
FOR FURTHER INFORMATION CONTACT: _ 
Alice A. Harwood, Acting Chief, Branch 
of Technical Services, Division of Real 
Estate Services, Bureau of Indian 
Affairs, Room 4522, Main Interior 
Building, 1849 C Street, NW., 
Washington, DC; Telephone No. (202) 
208-4861; or by mail at the address 
listed above. 
SUPPI-EMENTARY INFORMATION: This 
proposed amendment to a rule is 
published in exercise of the authority 
delegated by the Secretary of the 
Interior [Secretary) to the Assistant 
Secretary-Indian Affairs by 209 DM 8. 

On July 19, 1990, the Secretary 
announced a neW policy for the 
placement of land in trust status for an 
Indian tribe when such land is located 
outside of and noncontiguous to the 
tribe's existing reservation boundaries. 
The t)ecretary is vested by statute with 
broad discretionary authority to accept 
land In trust status for individual 
Indians and Indian tribes, within or 
outside existing Indian reservation 
houndaries. To assist in making these 
discretionary decisions, the Secretary 
Fomulgated tre .::urrent land acquisition 

regulations (25 CFR part 12Oa, now 151) 
and associated Implementation 
Instructions which set forth a very 
generalized policy and set of 
procedures. Since each trihe's 
circumstances are different, all such 
acquisition requests have been reviewed 
on a caSe by case basis using the 
following factors found in 25 eFR 151.10: 
Statutory authority, need, purpose, 
amount of trust land currently owned, 
impact of removing land from local 
government tax rolls. potential land use 
and zoning conflicts, and the impact on 
Bureau of Indian Affairs services. 

In recent years, the Bureau has 
witnessed a number of requests by 
tribes for the acquisition of land, in 
trust, located outside of and 
noncontiguous to the reservation, for 
purposes of economic development 
projects and, in particular. gaming 
establishments. These enterprises, 
which are often located in urbanized 
areas, are sought by tribes as a stated 
means of achieving economic and 
financial self-sufficiency. Such 
acquisitions have in many cases become 
highly visible and controversial due to 
their possible impact on local 
governments. 'I1te loss of regulatory 
control and removal of the property 
from the tax rolls are the objections 
most often voiced by local governments 
to the acquisition of noncontiguous, off
reservation land in trust status. 

The Secretary has announced the 
aforementioned policy and rule change 
in order to ensure that requests for the 
placement of off-reservation, 
noncontiguous lands in trust will be 
reviewed in a consistent manner and, if 
possible, reduce or eliminate adverse 
impacts on surrounding local 
governments, while supporting tribal 
sovereignty and self determination. 

The proposed rules. which incorporate 
the Departmental policy, add new 
criteria and requirements to be used in 
evaluating tribal off-resenration and 
noncontiguous acquisitions, in trust, 
differentiating between lands acquired 
for gaming and for nongaming purposes. 

Section 151.10 will be modified to 
clarify that listed criteria presently 
found in this section pertain only to 
requests for the acquisition of tribal and 
individual lands in trust when such 
lands are located within or contiguous 
to the tribe's reservation. 

. Section 151.10[d} will be modified to 
be all inclusive in terms of gender. 

Section 151.10[h) is added to 
incorporate the Department's cOJlcern 
that proposed trust property be free of 
hazardous and toxic substances before 
title is accepted by the Secretary. 

The original § 151.11 will be 
renumbered as § 151.13. The new 

§ 151.11 will establish several criteria 
and requirements, in addition to 
applicable criteria found in § 151.10, to 
assist the Se9retary in reviewing 
requests for the acquisition of tribal 
lands in trust when such lands 'are 
located outside of and noncontiguous to 
the tribe's reservation. The new section 
provides that the property to be 
acquired in trust be free of hazardous 
substances (consistent with existing 
acquisition policy), and that the land 
should be located within the same 
state(s) where other tribal trust land for 
that tribe currently exists. This 
requirement will be relaxed for tribes 
with no eXisting reservation land base, 
or tribes which have reservations near 
state borders. However, the Secretary 
will give greater weight to the concerns 
of state and local governments for such 
"out of state" land acquisition requests. 
The tribe must provide an economic 
plan with an in depth analysis of the 
costs and benefits of such plan. The 
analysis must demonstrate the economic 
feasibility of the plan and must list any 
factor, economic, legal or political, 
which may jeopardize the development 
plan or expose tribal assets to risk of 
loss. As distance from the reservation 
land base increases, particularly 
towards or into urbanized areas, the 
value of reasonable alternative uses of 
the land must be examined and a 
relatively stronger justification for trust 
status will be required. As warranted 
and relevant to the proposal under 
consideration, the justification could 
address such factors as the cost and 
ability to administer the land to be 
acquired in trust; A documented effort 
by the tribe must be made in order to 
resolve various differences or objections 

, from local governments, as well as to 
adopt standards similar to local 
ordinances pertaining to health, safety, 
building construction and zoning. 

The new §'151.12 will also establish 
several additional criteria and 
requirements to assist the Secretary in 
reViewing requests for the acquisition of 
tribal lands in trust when such lands, 
located outside of and noncontiguous to 
the tribe's reservation, are for gaming 
purposes. Such requests must be in 
compliance with the Indian Gaming 
Regulatory Act, Public Law 100-497, and 
reviewed (when applicable) by the 
National Gaming Commission and the 
Secretary of the Interior. ,The tribes 
request must also include a feasibility 
study and an economic analysis of 
possible non-gaming alternative 
enterprises which would provide 
equivalent economic benefits from said 
property. 
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The primary author of this document 
is Alice A. Harwood. Acting Chief. 
Branch of Technical Services. Division 
of Real Estate Services. 

The policy of the Department is. 
whenever practicable, to afford the 
public an opportunity to participate in 
the rulemaking process. Accordingly. 
interested persons may submit their 
written comments. suggestions • .or 
objections regarding the proposed rule 
to the location identified in the 
ADDRESSES section of this preamble. 

The informa tion oollections 
requirements contained in §§ 151.09 
through 151.15 have been approved by 
the Office of Management and Budget 
and assigned approval number 1076-
0100. The information collected in this 
part is being collected to meet the 
requirements in this regulation and will 
be used to evaluate off-reserVation 
acquisition requests. In response to this 
requirement it is necessary to obtain an 
estimate of its benefit in accordance 
with 5 U.S.C. 601. Public reporting 
burden for this requirement is estimated 
to average 4 hours per response, 
including the time for reviewing 
instructions, gathering and maintaining 
data and completing and reviewing this 
submission. Direct comments regarding 
the burden estimate for any other aspect 
of this requirement should be directed to 
Gail Sheridan (telephone number 202-
206-2685) at the Bureau of Indian 
Affairs. Department of the Interior. and 
Department of the Interior Desk Officer, 
Office of Management and Budget, room 
3108. NEOB Washington. DC 20503. 

The Department of the Interior has 
determined that this document is not a 
major rule under Executive Order 12291 
because it simply identifies a limited 
number of criteria and requirements to 
be considered in the exercise of the 
Secretary's discretion to place lands in 
trust for tribes when such lands are 
located outside of and noncontiguous to 
Indian reservations. Historically, the 
annual number of tribal requests to 
place such lands in trust has been small. 
In terms of additional expense incurred 
by the requesting tribes in providing 
studies and information to the Secretary. 
the overall effect of this rule will be 
negligible. The rule will not have any 
significant effects on the economy or 
result in increases in costs or prices for 
consumers, individual industries, 
Federal, Slate, or local governments, 
agencies. or geographical regions. The 
rule will not have any adverse effects on 
competition, employment. investment, 
productivity. innovation, or the exportl 
import market. 

The Department of the Interior has 
determined that this rule will not have a 
significant economic impact on a 

substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.) 
because of the limited applicability as 
stated above. 

This proposed rulemaking is 
categorically excluded from the 
National Environmental Policy Act of 
1969 because it is of an administrative. 
fmancial, legal, technical, and 
procedural nature, and therefore neither 
an environmental assessment nor an 
environmental impact statement is 
warranted. 

List of Subjects in 25 CFR Part 151 

Indians-lands, Reporting and 
recordkeeping requirements. 

Accordingly. it is proposed that part 
151 of subchapter H of chapter 1 of the 
Code of Federal Regulations be 
amended as follows: 

PART 151-LAND ACQUISITIONS 

1. The authority citation for part 151 
continues to read 88 follows: 

Authority:.RS.161: 5 U.S.C. 30l.lnterpret 
or apply 46 Stat. 1106, as amended; 46 Stat. 
1471. as amended; 48 Stat. 985. a9 amended: 
49 Stat. 1967. a8 amended; 53 Stat. 1129: 63 
Stat. 605; 69 Stal. 392, as amended: 70 Stat. 
290. as amended; 70 Stat. 626: 75 Stat. 505; 77 
Stat. 349; 76 Stat. 389; 78 Stat. 747: 62 Slat. 
174. as amended: 82 Stat. 684: 64 Stat. 120; 64 
Stat. 1874; 66 Sial. 216; 66 Stat. 530; 66 Stat. 
744; &8 Slat. 76; 66 StaL 61; 66 Stat. 1716: 66 
Stat. 2203; 66 Stat. 2207; 25 U.S.C. 409a, 450b 
451,464.465.487.4B~469.501.502,573.574. 
576,60B.608a,610.610a.62~624.640d-10, 
1466. and 1495. and other authorizing acts. 

2. Section 151.10 is amended by 
revising the introductory text of the 
section and adding new paragraph (h) to 
read as follows: 

§ 151.10 Factors to be consIdered In 
evaluating requests. 

The Secretary shall consider the 
following criteria in evaluating requests 
for the acquisition of land in trust status 
when the land is located within or 
contiguous to an Indian reservation: 

• 
(h) The property must be free of all 

hazardous and toxic rna terial as 
required by 602 DM 2 Land Acquisitions: 
Hazardous Substances Determinations 
(for copies write to the Office 
Management Improvement. 1849 C 
Street NW., room 2252, Washington, DC 
20240). 

§§ 151.11-151.14 [Redesignated as 
§§ 151.13-151.161 

3. Sections 151.11, 151.12, 151.13 and 
151.14 will be redesignated as 151.13, 
151.14. 151.15, and 151.16, respectively. 

4. A new § 151.11 will be added to 
read as follows: 

§ 151.11 Considerations In evaluating 
requests wilen the land Is located outside 
of and noncontiguous to an Indian 
reservation. 

The Secretary sban consider the 
following criteria and requirements in 
evaluating requests for the acquisition of 
tribal land in trust status, when the land 
is located outside of and noncontiguous 
to the tribe's reservation: 

[a) Criteria presented in paragraphs 
{a} through [c) and (e) -through (h) of 
§151.10; 

(b) The land to be acquired in trust 
should, in general. be located within -the 
staters) in which the tribe's reservation 
or trust lands are .currently located. 
Exception to this .requirement may be 
made for tribes which have lands in one 
state but are located near the border of 
another state,-or tribes which have no 
trust lands. In situations where the land 
to be acquired is in a state in which the 
tribe is not located, the Secretary will 
give greater weight to the considerations 
concerning the effect of the land 
acquisition on stale and local 
governments. However, all other things 
being equal, the greater the distance of 
the land proposed to be taken in trust 
from the tribe's current or former 
reservation or trust land. the greater the 
justification required to take the land in 
trust. As warranted and relevant to the 
proposal under consideration, the 
-justification could address such factors 
as the cost and ability to administer the 
land to be acquired in trust. In addition, 
applications for trust land located 
within an urbanized. and primarily non
Indian community must demonstrate 
that trust status is essential for the 
planned use of the property and the 
economic benefits to be realized from 
said property. 

(c) The trige shall provide an 
economic development plan specifying 
the proposed uses for the trust land with 
an in-depth analysis of the costs and 
benefits of such plan. The cost/benefit 
analysis should contain. at a minimum, 
start up costs. anticipated operating 
cosls. the anticipated employment 
opportunities for tribal members. the 
anticipated net revenue to the tribes and 
any economic. legal or political factor 
which could jeopardize the development 
plan or expose tribal assets to risk of 
loss. 

(d) The tribe will adopt standards and 
safeguards comparable to aU local 
ordinances including, but not limited to. 
fire safety, building codes. health codes, 
and zoning requirements. 

-(e) Upon receipt of the tribe's formal 
written request to have the Secretary 
take lands in trust. the Assistant 
Secretary-Indian Affairs shall notify 
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the affected state and local governments 
of the proposal and shall inform them 
that they shall be given 30 days to 
provide written comment to the 
Assi!ltanl Secretary-Indian Affairs. If 
the acquisition is formally opposed by 
the state or local governments. or if the 
state and local governments raise 
concerns, then the tribe must consult 
with them and attempt to resolve any 
conflicts including, but not limited to, 
issues concerning taxation, zoning and 
jurisdiction. After the 30 day comment 
period for state and local governments 
has expired. and. if necessary, after the 
tribe has consulted with the state and 
local governments, the tribe may submit 
a written request statement describing 
its discussions with the state and local 
governments and requesting that the 
Assistant Secretary-Indian Affairs 
issue a final decision. The Assistant 
Secretary-Indian Affairs is then 
authorized 10 issue a final decision. 

5. A new § 151.12 will be added to 
read as follows: 

§ 151.12 ConSiderations In evaluating 
requests when the land Is located outside 
of and noncontiguous to an Indian 
reservation and will be used for gaming 
purposes. 

The Secretary shall consider the 
following criteria and requirements in 
evaluating requests for the acquisition of 
tribal land in trust status, when the land 
is located outside of and noncontiguous 
to the tribe's reservation: 

(a) Criteria presented in paragraphs 
(a) through (c) and (eJ through (h) of 
§ 151.10: 

(b) Criteria presented in paragraphs 
(a) through (e) of § 151.11; 

(c) The request must be in compliance 
with section 20 of the Indian Gaming 
Regulatory Act (Pub. L. 100-497); 

(d) When appropriate, the request 
must be reviewed by the National 
Indian Gaming Commission; 

(e) The request must include an 
analYSis by the tribe showing that it 
explored the feasibility of all reasonable 
alternatives (other than gaming) which 
would provide equivalent economic 
benefits from said property: and 

(f) The request must provide that the 
tribe, in any gaming activities on the 
lands to be acquired. will withhold the 
appropriate portion of individual 
winnings from gaming activities for 
Federal taxes pursuant to Federl;ll ,tax 
Jaws and the amount assessed by the 
National Indian Gaming Commission 
pursuant to Section 18 of the Indian 
Gaming Regulatory Act. 

fi. Newly redeSignated Section 151.16 
is amended by revising the first 
sentence to read as follows: 

§ 151.16 Information collection. 

The information collection 
requirements contained in § § 151.9 
through 151.15 have been approved by 
the Office of Management and Budget 
under 44 U.S.C. 3501 et seq. and 
assigned clearance number 1076-0100. 

* • * 
Dated: July 8,1991. 

Eddie F. Brown, , 
AssIstant Secretary-IndIan A/falrs, 
[FR Doc. 91-16715 Filed 7-12-91; 8:45 amI 
BlUING COOE 4310-02-M 
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DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

25 CFR Part 151 

RIN 1076-AC51 

Land Acquisitions (Nongaming) 

AGENCY: Bureau of Indian Affairs. 
Interior. 
ACTION: Final rule. 

SUMMARY: This final rule modifies three 
existing sections within Part 151 (Land 
Acquisitions) and creates a new section 
which contains additional criteria and 
requirements used by the Secretary in 
evaluating requests for the acquisition of 
lands by the United States in trust for 
federally recognized Indian tribes when 
lands are outside and noncontiguous to 
the tribes' existing reservation . 
boundaries. 
EFFECTIVE DATE: July 24, 1995. 
FOR FURTHER INFORMATION CONTACT: 
Alice A. Harwood, Chief. Branch of 
Technical Services. Division of Real 
Estate Services. Bureau of Indian 
Affairs, Room 4522, Main Interior . 
Building. 1849 C Street, NW, 
Washington, DC 20240, Telephone No. 
(202) 208-3604. 
SUPPLEMENTARY INFORMATION: The 
primary authors oftffis docu,ment are 
Stan Webb, Lee Maytubby. and Alice A. 
Harwood along with the members of the 
Regulation Task Force. 

On July 15, 1991, the proposed rule 
for off-reservation land acquisitions for 
Indian tribes was published in the 
Federal Register (Vol. 56, No. 135, 
pages 32278-32280). 

The Department certifies to the Office 
of Management and Budget that these 
final regulations meet the standards 
provided in Sections 2(a) and 2(b)(2) of 
Executive Order 12778. 

The Department has determined that 
this rule: 

• does not have significant federalism 
effects. 

• is not a major rule under Executive 
Order 12866 and will not require a 
review by the Office of Management and 
Budget. 

• will not have a Significant economic 
impact on a substantial number of smal1 
entities under the Regulatory Flexibility 
Act (5 U.S.C. 601 et. seq.) because this 
rule applies only to Indian applicants. 

• does not have significant takings 
implications under E.O. 12630. 

• does not have significant effects on 
the economy, nor will it result in 
increases in costs or prices for 
consumers, individual industries, 

Federal, State, or local governments. 
agencies, or geographical regions . 

• does not have any adverse effects 
on competition. employment, 
investment. productivity, innovation, or 
the export/import market. 

• is categoncally excluded from the 
National Environmental Policy Act of 
1969 because it is of an administrative, 
technical. and procedural nature. 
Therefore. neither an environmental 
assessment nor an environmental 
impact statement is warranted. 

Office of Management and Budget 
approved the information requested in 
Sections 151.9. 151.10, 151.11(c) and' 
151.13 under 44 U.S.C. 3501 et seq. and 
assigned clearance number 1076-0100. 
This information is required from 
Indian tribes and individuals to acquire 
land in trust status and used to assist 
the Secretary in making a 
determination. Response to this request. 
is required to obtain 8 benefit. 

Public reporting for this information 
collection is estimated to average 4 
hours per response. including the time 
for reviewing instructions, gathering 
and maintaining data. and completing 
and reviewing the information 
collec~ion. Direct your comments 
regarding the burden estimate or any 
other aspect of this information 
collection to the Bureau of Indian 
Affairs, Information Collection 
Clearance Officer, Room 337-SIB, 18th 
and C Streets, NW., Washington, DC 
20240; and the Office of Information 
and Regulatory Affairs (Project 1076- . 
01001, Office of Management and " 
Budget, Washington, DC 20502. 

Tlie annual number of tribal requests 
to place lands in trust is small. There 
will be some costs incurred by the 
requesting tribes in providing 
information to the Secretary. 

Summary of Comments on Proposed 
Rule 

Sixty-seven comments were 
submitted in response to the July 15, 
1991, Federal Register publication of 
proposed amendments to 25 CFR Part 
151. 

A n~ber of commenters expressed a 
fear that the regulations would 
undermine tribal sovereignty and self
determination and inhibit the 
development of reservation economies. 
and that they would be inconsistent 
with the Indian policy statement issued 
by President Bush on June 14, 1991. 
There is additional concern that the 
proposed rules would: 

(1) afford state and local governments 
a virtual veto power over tribal 
governments; 

(2) promote a "guardian-ward" 
relationship between the United States 

and the tribes, rather than the preferred 
"government-to-government" 
relationship; and 

(3) force tribes to divert their limited 
resources into "unnecessary" efforts 
aimed at regulatory compliance; 

(4) be inconsistent with the federal 
trust responsibility to Iildian tribes, and 

(5) further complicate an already 
cumbersome and ·time-consuming 
process by placing tribal interests lower 
than those of state and local 
governments. 

One commenter argued that a 
"federalism assessment" would be 
needed under Executive Order 12612, 
and another maintained that a "compete 
regulatory analysis" would be required 
under the Regulatory Flexibility Act. 

Due to comments received, the 
g~ming section, proposed as 151.12 has 
heen deleted and will be· incorporated 
into a new CFR part under a separate 
rulemaking. 

Section 151.10 On-Reservation 
Acquisition 

Comment: It was suggested that 25 
CFR 151.10(e) be revised to reflect the 
BlA's position that Indian-owned fee 
lands within the boundaries of a . 
reservation should be exempt from state 
property. 

Response: It should be noted that the 
United States Supreme Court recently 
held that (under certain circumstances). 
on-reservation fee lands wm be subject 
to local property taxes. Therefore, 25 
CFR 151.10(e) is not revised. 

Comment: Comments suggested that 
all of the existing rules be made 
inapplicable to on-reservation 
acquisitions, and another requested a 
clarification that the strict notice and 
consultation requirements set forth in 

. the proposed 25 CFR 151.11 would not 
apply to acquisitions of lands which are . 
either within the boundaries of a 
reservation or contiguous thereto. 

. Response: It should be noted that the 
decision whether to accept title in trust 
status is a discretionary one, and that 
the Secretary has chosen to regulate the 
decision-making process in order to 
promote national uniformity. 

The notice and comment procedures. 
which do not require formal 
consultation, were informally adopted 
in 1980. Notice and comment 
procedures are incorporated in the 
introductory paragraph to 25 CFR 
151.10. . 
. Comment: It was also suggested that 
the proposed rules be revised to accept 
legislatively-mandated acquisitions 
from compliance with 25 CFR 151.10 
and the proposed f51.11. An' 
alternatively suggested that they be 
revised to specify that certain provisions 
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would apply even when a complete 
evaluation of the acquisition would be 
precluded by legislation. . 

Response: The introductory paragraph 
to both 25 CFR 151.10 and the new 25 
CFR 151.11 exempts such legally 
mandated acquisitions. 

Section 151.lO(h) Hazardous 
Substances and NEPA Compliance 

Comment: Commenters addressed the 
req.uirement that acquired property "be 
free of all hazardous and toxic material 
as required by 602 DM 2 Land 
Acquisitions: Hazardous Substances 
Determinations." It was suggested that 
an acquisition be allowed where the 
proposed use of the land would invo)ve 
hazardous substances. or where 
identified substances have been safely 
isolated. 

Response: It should be noted that the 
Secretary retains the power to approve 
any acquisition "for good cause," i.e., 
where the benefits of the acquisition 
would clearly outweigh the potential 
risks. . 

Comment: Commenters suggested that 
the proposed 1 ule be modified to more 
accurately reflect the policy set forth at 
602DM2. 

Response: The poliqy set forth in the 
manual attempts to limit potential 
federal liability by prohibiting 
acquisitions where "an expenditure of 
Departmental funds is required for 
cleanup of such real estate, except at the 
direction of Congress, or fer good cause 
with the approval of the Secretary." The 
rule is modified to reference the "extent 
to which the applicant has provided 
information that allows the Secretary to 
comply" with the Departmental Manual. 

Comment: Commenters also stated 
that the regUlation would be too 1 

restrictive, suggesting that exceptions be 
made when:. 

(1) the seller agrees to indemnify the 
acquiring tribe and the United States; 

(2) the estimated remedial costs 
would be minimal, or the acquiring tribe 
has adopted a corrective action plan; 

(3) the waste has been safely isolated, 
or the land value is "sufficient" to 
justify the acquisition; or 

(4) the acquiring tribe wishes to 
utilize the land for such purposes as 
waste disposal, incineration, or 
recycling. ' 

Response: 602 DM 2 suggests that the 
survey process must be completed in all 
cases (with indemnification to be 
required in those cases where 
contaminated lands are to be acquired). 

602 DM 2 permits the acquisition of 
contaminated lands which can be 
restored without a reprogramming of 
m'lds. 

Comment: It was suggested that the 
proposed rule be extended to all federal, 
acquisitions, and another recommended 
that the rule specify the types of 
clearances needed and the extent to 
which the BIA would absorb the cost of 
site surveys. 

Response: 602 DM 2 applies to all 
agenc.ies within the Department of the 
Interior. 

The guidelines provide for a three
tiered survey process, with approval 
authority retained by the Department. 
However, funding may Be determined 
on a case by case ba~is. 

Comment: It was recommended that 
the "rigorous" innocent purch!\ser 
provisions in the Comprehensive 
Environmental Response, 
Compensation, and Liability Act 
(CERCLA) be made applicable,to tribal 
land acquisitions. 

Response: It should be noted that 
such a defense only protects purchasers 
who "did not know and had no reason 
to know" that they were acquiring 
contaminated property. (The proposed 
BIA guidelines provide for a survey 
process which is intended to ensure the 
availability of this defense.) 

Comment: Commenters suggested that, 
the proposed rules be revised to require 
compliance with the National 
Environmental Policy Act of 1969 ' 
(NEPA). 

Response: The new 25 CFR'151.10(h) 
also requires compliance with the BIA's 
"final revised implementing 
procedures" for NEP A. In 1988, the 
procedures were published inthe 
Federal Register (after a public 
comment period) and added to the 
Departmental Manual at 516 DM 6, 
Appepdix 4. 

Section 151.11 Off-reservation 
Acquisitions 

Comment: Comments addressed the 
general premise that more stringent 
rules are needed to govern the trust 
acquisition of lands which are "off
reservation~' (hereinafter meaning lands 
"outside of and noncontiguous to" the 
boundaries of an existing reservation). 
Other comments suggested that lands 
which are contiguous to existing 
reservation boundaries should be 
treated as other lands outside such 
boundaries, 

Response: It should be noted that the 
acqUisition of contiguous lands may be 
analogized to annexations by 
municipalities. It should be noted that 
treatment may be affordec:i by the 
Secretary on a case-by-case basis. 

Comment: Commenters voiced 
concerns relative to "the loss of 
regulatory control and removal of the 
property from the tax rolls." 

Specifically, they questioned whether 
the proposed rules would protect the 
states' power to regulate the 
appropriation and administration of 
water on acquired lands, and suggested 
that a mechanism for the collection of 
"appropriate" state taxes be 
incorporated in the rules. 

Response: The BIA has instructed its 
field offices that proposed acquisitions 
of off-reservation contiguous lands for 
commercial purposes should be 
carefully scrutinized with consultation 
considered to avoid jurisdictional 
conflicts. 

The new 25 CFR 151.11(d} establishes 
a consultation process which may ~ive 
~se to agreements which could result in 
resolution of the above types of 
regulatory issues. 

Comment: Other comments addressed 
the need for flexibility in applying the 
prol'osed rules to; 

(1) newly recognized tribes, restored 
tribes, and landless tribes (including 
those whose land bases consist of 
scattered sites): 

(2) lands within tribal consolidation 
areas, tribal service areas, and ancestral 
areas or tribal homelands; and 

(3) acquisitions for non-commercial 
purposes, such as housing, recreation, 
and mineral development, resource 
protection or wildlife, management. 

Response: It should be noted that the' 
revised introductory paragraph exempts 
acquisitions on behalf of newly . 
recognized or restored tribes, when such 
acquisitions are "legally mandated" by 
legislation or court order. 
, Designated (off-reservation) Jribal 
consolidation areas will be treated as 
other off-reservation lands, pending the 
issuance of further rules under the 
Indian Financing Act of 1974 and the 

. Indian Land Consolidation Act (ILCA): 
tribal service areas will be treated as 
other off-reservation lands, unless such 
areas fall within the exception for 
"legally mandated" acquisitions. The 
new 25 CFR 151.11(b) allows landless 
tribes (i.e., those without any trust 
lands) to acquire land within their 
aboriginal homelands, subject to the 
other restrictions in 25 CFR 151.11. 

Section 151.11(b) Geographic 
Limitations 

Comment: Those provillions which 
prohibit off~reservation acquisitions of 
"out~of-state" lands (i.e., lands in a state 
other than that in which the acquiring 
tribe's "reservation or trust lands" are 
located) were opposed on the grounds 
that out-oC-state lands may be . 
historically significant, vital to tribal 
economic self-suffiCiency, or within a. 
designated tribal consolidation area or 
tribal service area. Specifically, some of 
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the commenters suggested that the 
proposed rule would discriminate 
against geographically isolated tribes, 
and should not apply to acquisitions for 
gaming purposes [due to preemption by 
the Indian Gaming Regulatory Act . 
(IGRA»). 

The' exception on out-of-stilte 
acquisitions, was largely attacked as 
being too vague and inflexible. 
However, one commenter indicated that 
the exception should be modified to 
flatly prohibit any out-of-state 
acquisition for gaming purposes. 
Another commenter objected to the 
provision which would implicitly 
require that excepted tribes provide , 
greater justifications for out-of-state 
acquisitions. Another comment 
suggested that the rule be expanded to 
require that such justifications include 
evaluations of alternative sites. . 

Response: The provisions which 
prohibit off-reservation acquisitions of 
"out-of-state" lands have been deleted. 
The portion of the proposed rule which 
referred to administrative costs has been 
deleted and other minor editorial 
changes (including the elimination of 
the term "current or former 
reservation") have been made in 25 CFR 
l51.11(b) of this Part. 

The rule has not been relaxed for 
acquisitions of lands within tribal 
consolidation areas or tribal services 
areas, unless such acquisitions are 
legally mandated. The blanket exception 
for landless tribes has been narrowed to 
require that any lands to be acquried on 
behalf of such tribe be located in a state 
in which the tribe's aboriginal , 
homelands are located. (Guidance in 
identifying "aboriginal homelands" may 
be obtained from federal court decisions 
and Indian Claims Commission 
proceedings.) It should be noted that the 
absence of more proximate economic 
opportunities would provide part of the 
"greater justification" required by 25 
CFR l5l.11(b) oftbis Part. 

Comment: Comments about greater 
justifications as distance increases 
suggested that such distance should be 
irrelevant. Commenters questioned 
whether the use of the phrase "current 
or former reservation" was meant to 
distinguish the general definition of 
"Indian reservation" set forth in 25 CFR 
151.2. They also questioned whether 
administrative costs 'should be ' 
considered, under either the existing 25 
CFR 151.10 or the provision in the 
proposed rule which would suggest that 
such costs be addressed in tribal 
justifications. , 

Response: It should be. noted that the 
BIA has informally required such 
jUstifications for acquisitions of distant 
lands since 1980. Section 20(c) ofIGRA 

expressly restricts the Secretary's 
authority to acquire land for gaming 
purposes. 

The rule's exception for acquisitions 
on behalf of tribes which "have lands in 
one state but are located near the border' 
of another state" has been narrowed (to 
ensure that the land to be acquired is 
located near existing trust land). The 
term "near" has been retained (to be 
defined on a case-hy-case basis, in the 
exercise of the Secretary's discretion). 

Section 151.11(b) -Acquisitions in Non
Indian Communities 

Comment: Commenters objected to 
the provisum, which would require that 

. tribes show that trust status is essential 
to the planned use of off-reservation 
property which is located "within an 
urbanized and primarily non-Indian 
community." Commenters noted that 
the proposed rule would have the 
following anomalous results: 

(1) Off-reservation acquisitions which 
would not have adverse jurisdictional 
impacts (i.e., where trust status is not 
essential to the planned use) would be 
prohibited, even thought he apparenf 
purpose of the rule was to discourage 
gaming acquisitions and other 
acquisitions which would have such 
impacts; 

(2) "Low-impact" off-reservation 
acquisitions within urban communities 
might be prohibited, even through 
"high-impact" on-reservation 
acquisitions within similar communities 
would be permitted; 

(3) Tribal members how have 
relocated to urban communities would 
be denied the opportunity to benefit 
directly from many potential tribal 
economic development projects; and 

(4) The cost of many tribal initiatives 
• and federal housing projects would be , 

driven tip due to the relatively higher 
infrastructure costs associated with on-
reservation construction~ , 

Commenters criticized the proposed 
rule on the ground that the phrase 
"urbanized and primarily non-Indian 
community" was vague and over-broad, ' 
and one of the commenters expressea 
concern that the rule could possibly be 
applied to limit acquisitions in areas 
which are primarily rural in character. 

Another commenter noted that, while 
trust status might not be essential for a 
particular use, the economic benefits tei 

, be derived from such use (which would 
also b.e covered by the proposed rule) 
could depend on trust status; it was thus 
suggested that the "essential" 
requirement be more clearly defined. 

Response: 25 CFR 151.11(c) has been 
revised and the last sentence has been 
deleted. This change is based on the fact 
that the new 25 CFR 151.11(b) will 

already require that tribes whose 
reservations are not located in urban 
communities- provide a "greater 
justification" when lands in such 
communities are to be acquired. [It is 
also anticipated that "high-impact" 
acquisitions in urqan communities will 
be limited by the consultation process 
set forth in 25 CFR 15l.l1(d) of this 
Part.} The deletion of the last sentence 
is also based on the specific criticisms 
set forth in the comments, Le., that the 
proposed rule would be ambiguous, 
anti-growth, and detrimental to tribes 
whose reservations are located in urban 
communities (and other tribes whose 
justifications would otherwise suffice) . 

Section 151.ll(c) Economic 
Development Plans 

Comment; Commenters suggested that 
economic development,plans'should 
not be needed when land is being 
acquired for non-commercial purposes. 

Response: An introductory clause has 
been added to exempt non-business 
acquisitions. . 

Comment: Commenters also indicated 
that the proposed rule would 
undermine tribal sovereignty and self
sufficiency by: 

(1) Allowing the BIA to second-guess 
tribal leaders' business decisions; 

(2) Forcing the disclosure of 
confidential business information; and 

(3) Preventing tribes from acquiring 
investment properties for future 
development. 

Response: It should be noted that the 
likelihood of success of an off
reservation project has long been 
conside,red by' the Secretary in deciding 
whether to accept title to the underlying 
lands in trust status. [It should also be 
noted that the feasibility or the proposed 
use would already be considered 
pursuant to 25 CFR lS1.10(e), which 
will be incorporated at 25 CFR 151.11(a) 
ofthis Part.] 

Comment: Another comIllenter 
suggested that pre-acquisition planning 
would necessarily be so speculative as 
to be of minimal value. and one 
commenter recommended that the 
planning requil'ement be. made 
applicable to only those acquisitions 
which are opposed by local governing 
bodies. 

Response: 25 CFR 151.1l(c) of this 
Part ~ll merely require that the 
acquiring tribe has a plan for the 
immediate development or utilization of 
the property, and that the plan reflects 
that a prudent buyer would complete 
the acqUisition (given the projected 
return on investment, incidental 
bellefits, and l'isks associated with the 
proposed use). It should be noted that 
certain confidential business 
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information would be exempt from 
disclosure under the Freedom of 
Information Act, 5 U.S.C. 552. 

Seciton lSI.11(d} Ordinances 

Comment: Commenters suggested that 
the scope of the proposed rule be 
narrowed to better reflect its apparent 
purpose (to protect the health, s&fety, 
and welfare of the general public); 
specifically, ti was suggested that the 
rule be made applicable only to 
acquisitions for commercial 
development purposes (or, alternatively, 
that it be made inapplicable to 
acquisitions for housing purposes). 

Commenters criticized the proposed 
rule on the gl:ounds that the 
"comparability" standard is too vague, 
and the incorpo~ation of all local 
ordinances too broad. Individual 
commenters specifically asked whether 
the proposed rule would: 

(1) mandate absolute compliance with 
local ordinances, or merely "a 
documented effort" to adopt similar 
standards (as suggested in the preamble 
to the proposed rules): 

(2) require that tribes also adopt 
comparable implementation processes 
and enforcement capabilities, or modify 
their adopted or~nances in order to 
comrly with local ordinances; and 

(3 allow tribes to adopt higher 
standards than the relevant local 
governing bodies, or freely modify 
adopted ordinances to accommodate 
changes in land use. Individual 
commenters suggested that the rule 
cover onlY.those ordinances which 
pertain to land use or construction, or 
those which are identified by local 
government through consultation. 

Response: It· is anticipated that the 
consultation process described in . 
Section 25 eFR 151.11(d) of this Part 
will result in the-negotiation of 
agreements between tribes and local 
government, relative tb regulatory issues 
which pertain to public health, safety, 
and welfare. Where such agreements do 
not result, and jurisdictional issues 
remain unresolved, it will be left to the 
Secretary's discretion to balance the 
potential benefits to be derived by the 
acquiring tribe against the potential 
harm to the general public. (It should 
also be noted that lands which are 
acquired with federal funds may be 
subject to certain federal standards.) The 
deletion of the proposed 25 CFR . 
151.11(d) is also based on the criticisms 
set forth in the comments, i.e., that the 
proposed rule would be shQrtsighted, 
overly cumbersome, and largely 
unenforceable. 

Comment: Commenters expressed 
concern that the delimiting language in 
the proposed rule would allow local 

government to tax off-reservation trust 
lands and the activities conducted 
thereon. 

Response: It should be noted that the 
only taxation issues to be directly 
considered in the consultation process 
are those which relate to a proposed 
acquisition's potential impacts on real 
property taxes or special assessments. 
(Other tax impacts may also be 
considered, if they will curtail the local 
government's ability to provide specific 
community services.) 

Comment: Commenters indicated that 
the proposed rule would contradict 
other federal poliCies supporting tribal 
sovereignty and self-determination. It 
was noted that local ordinances may 
reflect political considerations wholly 
unrelated to concerns about public 
health and safety. It was suggested that 
the rule flatly provide that the lands to 
be acquired would be subject to state 
regulatory jurisdiction. Commenters 
questioned whether the local ordinances 
would have to be formally adopted prior 
to the completion of the acquisition 
process. 

Response:.1t should be noted that 
current law silggests that (in the absence 
of cooperative agreements) tribal, 
federal, and state/local jurisdiction over 
off-reservation trust lands will be 
mixed. depending on the activities and 
parties to be regulated. The proposed 25 
CFR 15t.l1(d} has be,en deleted. 

Section 15l.11(e} Notice and 
Consultation . 

The proposed 25 CFR 151.11(e) will 
be re-designated as ~5 CFR 151.11(d). 

Comment: The provision which 
requires that "affected state and local 
governments" be notified of all 
proposed off-reservation acquisitions, 
and given thirty days in which to 
provide written comments, was 
criticized as being both too vague in its 
reference to "affected" governments and 
too restrictive in its definition of the 
comment period. Commenters suggested 
that the proposed rule be clarified to 
ensure that neighboring jurisdictions 
would be given an opportunity to 
comment, and another suggested that 
the rule specify which state and local 
offices would be contacted. 

Response: Based on the BIA's past 
experience with its informal 
consultation procedures, the 30-day 
response time set forth in the proposed 
25 CFR 151.11(e) (re-designated 
151.11(d» has been retained in the new 
rule. 

Relative to these revisions, it should 
be noted that (1) the narrower definition 
of the "notified party" will generally 
mean city or county officials, but will 
also recognize the wide variation in the 

designations and functions of "local 
governments," as well as the fact that 
many such governments operate as 
administrative agents for the states 
(especially in rural settings); (2) the 
burden of obtaining additional 
information from state officials, 
neighboring jurisdictions, or other units 
oflocal governments (including special 
function districts, public authorities, or . 
higher political subdivisions) will rest 
with the local officials who are directly 
notified by the BIA; and (3) the BIA 
notices will identify the land to be 
acquired and the acquiring tribe (as has 
been done under the informal notice 
and comment procedures), as well as 
the tribe's proposed use (which has 
generally not been identified in the 
past). 

Comment: Provisions which would 
require tribes to consult with opposing 
local governments were objected to on 
the ground that it would undermine 
tribal sovereignty by granting state and 
local governments an effective veto 
power over tribal acquisitions. 
Commenters acknowledged that some 
consultation process would be essential 
to the tribes' implementation of a . 
government-to-government relationship, 
others said that such a process would be 
marred by 'racial bias and 
discrimination. 

Response: It should be noted that 
tribal governmental authority over land 
will generally not attach until the 
Secretary accepts title to this land in 
trust status. It should also be noted that 
the new 25 CFR 151.11(d) will not 
create a veto power, and that objections 
which are not made in good faith (or 
which are clearly biased) will be 
discounted in the decision-making 
process. . 

As for the assertion that the case 
precedent for the BIA's informal 
consultation procedures has been 
overruled, it should be noted that the 
preamble to the original 25 CFR 120a 
(now 25 CFR 151) cited the need for a 
uniform policy as the basis for its 
issuance; it should also be noted that 
(while the case cited by the commenter 
held that local governments are not 
entitled to formal notification as a 
matter of due.process) the preamble to 
the proposed rules indicated that the 
notice requirement set forth in the 
proposea 25 CFR 151.11(e) (re
designated 151.11(d) would be based 
primarily on principles of federalism. 

Comment: Other commenters 
recommended that the comment period 
be extended. and requested that 
additional supplemental information be 
furnished with the notifications. Others 
suggested, however, that certain 
proposal~ would be unduly 
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compromised by the release of 
additional information, and another 
indicated that the case precedent for the 
BIA's existing (non-regulatory) notice 
requirement had been overruled. 

Response: 25 eFR 151.11(d) has been 
revised to (1) generally identify the local 
government to be notified as the "lowest 
political subdivision having jurisdiction 
over the land to be acquired"; and (2) 
codify certain informal procedures 
(relative to the solicitation of specific 
information and the presumption of no 
impact when a response is not received 
within thirty days) which have been 
'implemented by BIA since 1980. 

Comment: Commenters addressed 
those provisions within the proposed 
rule which would describe the 
consultation process. (Where a state or 
local government formally opposes a 
proposed acquisition. or "rai~es 
concerns" relative thereto, the rule 
would require that the acquiring tribe 
"consult with them and attempt to 
resolve any conflicts including. but not 
limited to, issues concerning taxation, 
zoning and jurisdiction"; the proposed 
rule would also permit the tribe to 
submit documentation of its discussions 
with state or local governments, 
whether the formal consultation process 
is triggered or not.) It was suggested that 
the consultation process should be . 
triggered only by good faith objections. 
rather than mere "concerns," and that 
the proposed rule be clarified to, reflect 
that a tribe's burden would be met by 
a mere good faith attempt at resolution. 
Where differences remain unresolved 
after consultation. it was suggested that 
state and local governments should be 
allowed to submit their own 
documentation of consultation efforts. 
Another suggested that a forma\ dispute 
resolution process be incorporated in 
the proposed rule, and a (non;BIA) 
federal official recommended that the 
BIA assume a mediation role. 

n was also recommended that the 
consultation process be terminated at 
the end of a specific time period. Other 
commenters said that the process 
should be made: (1) applicable to court
ordered acquisitions not otherwise 
subject to 25 CFR 151.10 or 151.11 of 
this Part; (2) inapplicable to acquisitions 
of off-reservation lands which have been 
designated in land consolidation plans 
approved pursuant to ILCA; and (3) 
consistent with provisions in the 
Federal Land Policy and Management 
Act (FLPMA) which require state 
approval. 

Response: With respect to the 
comments which suggested that the rule 
provide for arbitration or mediation 
where differences remain unresolved 
after consultation, it should aga~ be 

noted that such cases win be left to the 151.11(e) (re-designated 151.11(d», will 
Secretary's discretion (to balance the' be deleted. 
potential benefits to be derived by the This change will ensure that all 
acquiring tribe against the potential actions will be taken by an authorized 
harm to the general public). With official, since 25 CFR 151.2(a) of this 
respect to the comments which Part will define "Secretary" to mean 
suggested that the consultation prooess "the Secretary of the Interior or 
be made applicable to court-ordered authorized representative.~' It is 
acquisitions, it should again be noted anticipated that local BIA officials will 
that the introductory paragraph to 25 continue to notify local governments of 
CFR151.11 of this Part will expressly proposed off-reservation acquisitions. 
exempt such "legally'mandated" but that the authority to approve certain 
acquisitions. With respect to the acquisitions may continue to be held by 
comment which suggested that the new the Assistant Secretary-Indian Affairs 
rule be made inapplicable to or the BIA Area Directors. It is also 
acquisitions of off-reservation lands anticipated that the recommendations of 

, which have been deSignated in the intertribal group which recently 
approved land consolidation plans, it reported on the possible reorganization 
should again be noted such lands will of the BIA will be considered in 
be treated as other off-reservation lands determining which offices should have • 
(and thus subject to 25 CFR 151.11) the ultimate approval authority. 
pending the promulgation of further, In response to the comments which ~ 
rulemaking. With respect to the . questioned whether decisions on off-
comment which suggested that the reservation acquisition requests would 
consultation process be made consistent be appealable, the final sentence in the 
with the Federal Land Policy and proposed 25 CFR 151.11(e) (re-
Management Act (FLPMA), it should be designated 151.11(d)) has been deleted. 
noted that Congress has clearly This change is needed to ensure that 
distinguished conveyances of public ,such decisions will be appealable if they 
lands (which are subject to consultation, are made below the Assistant 
under FLPMA) for acquisitions on Secretary-lJidian Affairs: level. If the 
behalf of sovereign trihes (which are not. authQrity to make such decisions is held 
subject to any statutory consultation by the Assistant Secretary-Indian 
requirements). Affairs, the decision would be "final" 
Section 151.11(e) Delegations of 
Authority and AppealabiIity 

Comment: Commenter.s objected to 
those provisions within the proposed 25 
CFR 151.11(e) (re-designated 151.11(d» 
which indicate that the Assistant 
Secretary-Indian Affairs would issue the 
above-described notifications of 
proposed off-reservation acquisitions. It 
was suggested that the authority to issue 
such notices and ultimately approve the 
acquisitions should be delegated to the 
BIA's agency or area office level. in 
order to comply with ongoing efforts to 
reorganize the BIA and decentralize its 
critical functions. One commenter 
questioned whether the proposed rule 
was meant to separate the local BlA staff 
from the entire acquisition process 
(where off-reservation 'lands are to be 
acquired), and whether the "final 
decision" to be made by the Assistant 
Secretary would be appealable. It was 
suggested that the proposed rule 
specifically provide that the Assistant 
Secretary's decision would be 
appealable to the Interior Board of 
Indian Appeals. 

Response: All references to the 
"Assistant Secretary-Indian Affairs".in 
the proposed,25 CFR 151.11(e) (re
designated 151.11(d)) will be changed to 
"Secretary". as indicated above. and the 
final sentence in the proposed 25 CF~ 

for the Department of the interior and 
therefore not appealable. 

Section 151.12 Off-reservation 
Acquisitions for Gaming 

In response to the comments received. 
it has been determined by the Bureau of 
Indian Affairs that the proposed section 
151.12 of this part will not be adopted 
and a new part will be added to the 25 
_CFR pertaining to off-re~ervation 
acquisitions for gaming. , . , 

List of Subjects in 25 CPR Part 151 

indians-lands, Reporting and 
recordkeeping requirements. 
, For reasons set out in the preamble, 
Part 151 of Title 25, Chaptet: I of the 
Code of Federal Regulations is amended 
as set forth below. 

PART 151-LAND ACQUISITIONS 
(NONGAMING) 

1. The authority citation for Part 151 
is revised to include 25 U.S.C. 2 and 9 
as follows: 

Authority: R.S. 161: 5 U.S.C. 301. I~terpret 
or apply 46 Stat. 1106, as amended; 46 Stat. 
1471. as amended; 48 Stat. 985. as amended; 
49 Slat. 1967. as amendeii. 53 Stat. 1129: 63 
Stat. 605: 69 Stat. 392, as amended; 70 Stat. 
290. as amended; 70 Stat. 626; 75 Stat. 505; 
77 Stat. 349; 78 Stat. 389; 78 Stat. 747; 82 
Stat. 174. as amended, 82 Stat. 884; 84 Stat. 
120: 84 Stot. 1874; 86 Stat. 216; 86 Stat. 530: 



Federal Register I Vol. 60, No. 121 I Friday, June 23, 1995 I Rules and Regulations 32879 

86 Stat. 744; 88 Stat. 7.8; 88 Stat. 81; 88 Stat. 
1716; 88 Stat. 2203; 88 Stat. 2207: 25 U.S.C. 
2,9,409a,450b,451,464,465,487,488,4S9, 
SOl, S02, S73, 574. 576,608. '608a, 610. 610a, 
622,624, 640d-10, 1466, 1495, and other 
authorizing acts. . 

2. In § 151.2, paragraph (a) is revised 
to read as follows: 

§ 151.2 Definitions. 
(a) "Secretary" IPeans the Secretary of 

the Interior or authorized representative. 

* * * * 
Section 151.10 is amended by revising 

the section heading and introductory 
text and by adding a new paragraph (h) 
to read as follows: 

§ 151.10 On-reservation ecqulslUons. 
Upon receipt of Po written request to 

have lands taken in trust, the Secretary 
will notify the state and local 
governments having regulatory 
jurisdiction over the land to be 
acquired, unless the acquisition is 
mandated by legislation. The notice will 
inform the state or local government 
that each will be given 30 days in which 
to provide written comments as to the 
a~quisition's potential impacts on . 
regulatory jurisdiction, real property 
taxes and special assessments. If the 
state or local government responds 
within a 30-day period, a copy of the 
comments will be provided to the 
applicant,.who will be given a . 
reasonable time in which to reply and! 
or request that the Secretary issue a 
decision. The Secretary will consider 
the following criteria in evaluating 
requests for the ecquisition of land in 
trust status when the land is located 
within or contiguous to an Indian. 
reservation, and the acquisition is not 
mandated: 
* * .. 

(h) The extent to which the applicant 
has provided information that allows 
the Secretary to comply with 516 DM 6~ 
Appendix 4, National Environmental 

Policy Act Revised Implementing 
Procedures, and 602 DM 2, Land 
Acquisitions: Hazardous Substances 
Detenninations. (For copies, write to the 
Department of the Interior, Bureau of 
Indian Affairs, Branch of Environmental 
Services, 1849 C Street NW, Room 4525 
MIB. Washington, DC 20240.) 

§§ 151.11 through 151.14 (Redesignated as 
151.12 through 151.15] 

4. Sections 151.11 through 151.14 are 
redesignated as 151.12 through 151.15, 
respectively. 

5. A new § 151.11 is added to read as 
follows: 

§ 151.11 Off-reservation acqulslUons. 
The Secretary shall consider the 

following requirements in evaluating 
tribal requests for the acquisition of 
lands in trust status, when the land is 
located outside of and noncontiguous to 
the tribe's reservation, and the· 
acquisition is not mandated: 

(a) The criteria listed in Section 
151.10 (a) through (c) and (e) through 
(h); 

(b) The location of the land relative to 
state boundaries, and its distance from 
the boundaries of the tribe's reservation. 
shall be considered as the distance 
between the tribe's reservation and the 
land to be acquired increases, the 
Secretary shall give greater scrutiny to 
the tribe's justification of anticipated 
bene6ts from the acquisition. The 
Secretary shall give greater weiglit to the 
concerns raised pursuant to paragraph 
(d) of this section. 

(c) Where land is being acquired for 
business purposes, the tribe shall 
provide a plan which specifies the 
antiCipated economic benefits 
associated with the proposed use. 

(d) Contact with state and local 
gov,emments pursuant to 151.10 (e) and 
(f) shall be completed upon receipt of a 
tribe's written request to have lands 

. taken in· trust, the Secretary shall notify 

the state and local governments having 
regulatory jurisdiction over the land to 
be acquired. The notice shall inform the 
state tmd lotal government that each 
will be given 30 daysin which to. 
provide written comment as to the 
acquisition's potential impacts on 
regulatory jurisdiction. real property 
taxes and special assessments. 

6. Newly designated § 151.15 is 
revised to read as follows: 

5151.15 Information collection. 

(a) The information collection 
requirements contained in Sections 
151.9; 151.10; 151.11(2)(c), and 151.13 
have been approved by the Office oC 
Management and Budget under 44 . 
U.S.C. 3501 et seq. and assigned 
clearance number 1076-0100. This 
information is being collected to acquire . 
land into trust on behalf of the Indian 
tribes and individuals, and will be used 
to assist the Secretary in making a 
determination. Response to this request 
is required to obtain a benefit. 

(b) Public reporting for this 
information collection is estimated to 
average 4 hours per response, including 
the time for reviewing instructions, 
gathering and maintaining data, and 
completing and reviewing the 
information collection. Direct comments 
regarding the burdim estimate or any 
other aspect of this information 
collection to the Bureau of Indian 
Affairs. Information Collection 
Clearance Officer, Room 337-SIB, 18th 
and C Streets, NW., Washington, DC 
20240; and the Office of Information 
and Regulatory Affairs (Project 1076-

'0100). Office of Management and 
Budget, Washington. DC 20502. 

March 20.1995. 
Ada E. Deer, 
Assistant Secretary-Indian Affairs. 
[FR Doc. 95-15215 Filed 6-22-95; 8:4S' am} 
IDLUNGI CODE 4311).(J2~ 
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Authority:Secs.512, 701 of the Federal 
Food, Drug, and Cosmetic Act (21 U.S.C. 
360b,371). 

§ 558.58 [Amended] 
2. Section 558.58 Amprolillm and 

ethopabate is amended in the table in 
paragraph (d)(l), in the entry for (iii), 
under the "Limitations" and the 
"Sponsor" columns by removing 
"010042" wherever it appears and 
adding in its place "000004". 

§558.78 [Amended] 
3. Section 558.78 Bacitracin zinc is 

amended in paragraph (a)(2), and in the 
table in paragraph (d)(l) in the entries 
for (i), (ii), (v), and (vi) under the 
"Sponsor" column, and in paragraph 
(d)(2)(ii) by removing "010042" and 
adding in its place "000004". 

§ 558.95 [Amended] 
4. Section 558.95 Bam berlllycins is 

amended in paragraph (b)(l)(xUl)(b) by 
removing "(e)(l)(vii)(b)" and adding in 
its place "(b)(l)(vii)(b)". 

§ 558.120 [Amended] 
5. Section 558.120 Carbarsone (not 

U.S.P.) is amended in paragraph 
(c)(I)(iii)(b) by removing "010042" and 
adding in its place "000004". 

§558.128 [Amended] 
6. Section 558.128 Chlortetracycline is 

amended in paragraph (a) by removing 
"010042" and adding in its place 
"000004". 

§ 558.145 [Amended] 
7. Section 558.145 Chlortetmcycline, 

procaine penicillin, and slIlfam ethazine 
is amended in paragraphs (a)(l) and 
(a)(2) by removing "010042" and adding 
in its place "000004". 

§ 558.340 [Amended] 
8. Section 558.340 Maduram icin 

ammonium is amended in paragraph (a) 
by removing "010042" and adding in its 
place "000004". 

§558.355 [Amended] 
9. Section 558.355 is amended in 

paragraphs (b)(8), (b)(9), (f)(l)(iv)(b), 
(f)(l)(v)(b), (f)(l)(xiv)(b), (f)(l)(xv)(b), 
and (t)(l)(xvi)(b) by removing "010042" 
and adding in its place "000004", in 
paragraph (b)(9) by removing ", (xvi), 
and (xvii)" and adding in its place "and 
(xvi)", and by adding paragraph (b)(10) 
to read as follows: 

§ 558.355 Monensin. 

* * * * 
(b) * * * 
(10) To 012799: 45 and 60 grams per 

pou nd, as monensin sodium, paragraph 
(f)(l)(xvii) of this section. 

* * * * * 

§ 558.515 [Amended] 

10. Section 558.515 Robenidine 
hydrochloride is amended in paragraphs 
(a), (d)(l)(iii)(b), (d)(1)(iv)(b), and 
(d)(I)(v)(b) by removing "010042" and 
adding in its place "000004" and in 
paragraph (d)(1)(vi)(b) by removing ''No. 
011716" and addingin its place ''Nos. 
000004 and 011716". 

§ 556.550 [Amended] 

11. Section 558.550 Salino11!ycin is 
amended in paragraphs (b)(l)(vii)(c), 
(b)(1)(ix)(c), (b)(l)(xv)(c), and 
(b)(1)(xvi)(c) by removing "010042" and 
adding in its place "000004". 

§ 558.582 [Amended] 

12. Section 558.582 Sulfam erazine is 
amended in paragraph (a) by removing 
"010042" and adding in its place 
"000004". 

Dated: April 4, 1996. 
Robert C. Uvingston, 
Director, Office of New Alllmal Drug 
Evaluatioll, CellterforVeterillary Medicille. 

(FRDoc. 96-10019 Filed 4-23-96; 8:45 am) 
BILLING CODE 4160-01-F 

DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

25 CFR Part 151 

[1076-AD65] 

Land Acquisitions 

AGENCY: Bureau ofIndian Affairs, 
Interior. 
ACTION: Final Rule. 

SUMMARY: This rule establishes a 30-day 
waiting period after final administrative 
decisions to acquire land into trust 
under the Indian Reorganization Act 
and other federal statutes. The 
Department is establishing this waiting 
period so that parties seeking review of 
final decisions by the Interior Board of 
Indian Appeals or of decisions of the 
Assistant Secretary-Indian Affairs, will 
have notice of administrative decisions 
to take land in to tl'U st before title is 
actually transferred. This notice allows 
in terested parties to seek ju dicial or 
other review under the Administrative 
Procedure Act and applicable 
regulations. 
EFFECTIVE DATE: April 24, 1996. 
FOR FURTHER INFORMATION CONTACT: 
Mary Jane Sheppard, Staff Attorney, 
Office of the Solicitor, Division of 
Indian Affairs, Room 6456, Main 
Interior Building, 1849 C Street, NW, 
Washington, DC 20240; Telephone (202) 
208-6260. 

SUPPLEMENTARY INFORMATION: On July 
15,1991, the proposed rule for off
reservation land acquisitions for Indian 
tribes was published in the Federal 
Register (56 FR 32278-32280). On June 
23,1995, the final rule was published at 
60 FR 32878. That rulemaking 
su pplemen ted the existing regu lations 
in part 151. This procedural rule adds 
a subsection to existing 25 CFR 151.12, 
Action on requests. 

Background 

In response to a recent court decision, 
State of So lith Dakota v. U.S. 
Department of the InteriO/; 69 F.3d 878 
(8th Cif. 1995), the Department of the 
Interior is establishing a procedure to 
ensure the opportunity for judicial 
review of administrative decisions to 
acquire title to lands in trust for Indian 
tribes and individual Indians under 
section 5 of the Indian Reorganization 
Act (IRA) (Pub. L. 73-383, 48 Stat. 984-
988,25 U.S.C. 465). Following 
consideration of the factors in the 
cmrent regulations and completion of 
the title examination, the Department, 
through Federal Register notice, or 
other notice to affected members of the 
public, will announce any final 
administrative determination to take 
land in trust. The Secretary will not 
acquire title to the land in trust until at 
least 30 days after publication of the 
announcement. This procedure permits 
judicial review before transfer of title to 
the United States. The Quiet Title Act 
(QTA), 28 U.S.C. 2409a, precludes 
judicial review after the United States 
acqllires title. See, e.g., United States v. 
Motlaz, 476 U.S. 834 (1986); NOl'th 
Dakota v. Block, 461 U.S. 273 (1983); 
Florida v. Depal1111 ent of Inte I'io 1', 768 
F.2d 1248 (11th Cir. 1985). 

Section 5 of the IRA authorizes the 
Secretary to acquire land in trust for 
hldians and Indian tribes: (1) Within or 
adjacent to an Indian reservation; or (2) 
for purposes of facilitating tribal self
determination, economic development, 
or Indian housing. State of SOllth 
Dakota, a case in volving an off
reservation trust land acquisition, held 
Section 5 of the IRA unconstitutional on 
the gr0\1Od that it violates the 
nondelegation doctrine. The COllrt's 
decision was based in substantial part 
on the understanding that judicial 
review is not available to challenge the 
Secretary's action. The court noted that 
"judicial review is a factor weighing in 
favor of up holding a statute against a 
nondelegation challenge." This rule 
ensures that such review is available 
before formal conveyance of title to land 
to the United States, when the QTA's 
bar to judicial review becomes 
operative. Judicial review is available 
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under the APA because the IRA does 
not preclude judicial review and the 
agency action is not committed to 
agency discretion by law with in the 
meaning of the APA. 

While the Eighth Circuit decision 
precludes the Secretary from taking into 
trust the land at issue in that particular 
case, new trust acquisitions will be 
made on a case-by-case basis. The 
procedure announced in today's rule, 
however, will apply to all pending and 
future trust acquisitions. 

The Department certifies that this 
procedural rule meets the standards 
provided in Sections 2(a) and 2(b)(2) of 
Executive Order 12778. 

The Department h as determined that 
this rule: 
-Does not have significant federalism 

effects. 
-Will not have significant economic 

impact on a substantial number of 
small entities under the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.). 

-Does not have significant takings 
implications under E.O. 12630. 

-Does not have significant effects on 
the economy, nor will it result in 
increases in costs or prices for 
consumers, individual industries, 
Federal, State, or local governments, 
agencies, or geographical regions. 

-Does not have any adverse effects on 
competition, employment, 
in vestment, productivity, innovation, 
or the export/import market. 

-Is categorically excluded from the 
National Environmental Policy Act of 
1969 because it is of an 
administrative, technical, and 
procedural nature. Therefore, neither 
an environmental assessment nor an 
environmental impact statement is 
warran ted. 
This rule is not a significant rule 

under E.O. 12866 and does not require 
approval by the Office of Management 
and Budget. 

This rule is not a major rule as 
defined in 5 U.S.C. 804. The anmlal 
number of tribal requests to place lands 
in tru st is small. There will be costs 
incurred by a party seekingjudicial 
review. The author of this rule is: Mary 
Jane Sheppard, Office of the Solicitor, 
U.S. Department of the Interior. 

Because this is a procedural ru Ie 
under Section 553(b)(3)(A) of the 
Administrative Procedure Act (APA), 5 
U.S.c. 551 et seq., it is exempt from 
requirements for notice and comment 
rulemaking. 

List of Subjects in 25 CFR Part 151 

Indians-lands. 
For reasons set ou t in th e pream ble. 

Part 151 of Tille 25, Chapter I of the 

Code of Federal Regulations is amended 
as set forth below. 

PART 151-LAND ACQUISITIONS 
(NONGAMING) 

1. The authority for part 151 
continues to read as follows: 

Authority: R.S. 161: 5 U.S.C. 301. Interpret 
or apply 46 Stat. 1106, as amended; 46 Stat. 
1471, as amended; 48 Stat. 985, as amended; 
49 Stat. 1967, as amended, 53 Stat. 1129; 63 
Stat. 605; 69 Stat. 392, as amended; 70 Stat. 
290, as amended; 70 Stat. 626; 75 Stat. 505; 
77 Stat. 349; 78 Stat. 389; 78 Stat. 747; 82 
Stat. 174, as amended. 82 Stat. 884; 84 Stat. 
120; 84 Stat. 1874; 86 Stat. 216; 86 Stat. 530; 
86 Stat. 744; 88 Stat. 78: 88 Stat. 81; 88 Stat. 
1716; 88 Stat. 2203; 88 Stat. 2207; 25 U.S.C. 
2. 9, 409a, 450h, 451, 464, 465, 487, 488, 489, 
501, 502, 573,574,576, 608, 608a, 610, 610a, 
622,624, 640d-10, 1466, 1495, and other 
authorizing acts. 

2. Section 151.12, Action on requests, 
is amended by designating the existing 
text as paragraph (a) and by adding a 
new paragraph (b) to read as follows: 

§ 151.12 Title examination. 

* * * * * 
(b) Following completion of the Title 

Examination provided in § 151.13 of 
this part and the exhallstion of any 
administrative remedies, the Secretary 
sh all pu blish in th e Federal Register, or 
in a newspaper of general circulation 
serving the affected area a notice of his/ 
her decision to take land into trust 
under this part. The notice will state 
that a final agency determination to take 
land in trust has been made and that the 
Secretary shaII acql1ire title in the name 
of the United States no sooner than 30 
days after the notice is published. 

Dated: April 17, 1996. 
Ada E. Deer, 
Ass/stallt Secretary, 11ldiall Affairs. 
[FR Doc. 96-9922 Filed 4-29-96; 8:45 am) 
BILLING CODE 4310-{)2-M 

DEPARTMENT OF DEFENSE 

Office of the Secretary 

32 CFR Parts 375 and 379 

Organizational Charter; Removal of 
Parts 

AGENCY: Dcpartmen t of Defense. 
ACTION: Final rule. 

SUMMARY: This document removes 
Department of Defense's organizational 
charters on the Assistant to the 
Secretary of Defense (Pu blic Affairs) and 
the Assistant to the Secretary of Defense 
(Atomic Energy) (ATSD(AE» codified in 
the CPR. The parts have served the 

purpose for which they were in tended 
in the CFR and are no longer necessary. 
EFFECTIVE DATE: April 24. 1996. 
FOR FURTHER INFORMATION CONTACT: L. 
Bynum or P. Toppings, 703-697-4111. 
SUPPLEMENTARY INFORMATION: DoD 
Directive 5122.5 (32 CFR part 375) has 
been revised. A change was issued to 
DoD Directive 5134.8 (32 CFR part 379), 
changing the organizational name from 
"Assistant to the Secretary of Defense 

. for Atomic Energy (ATSD(AE»" to 
"Assistant to the Secretary of Defense 
[or Nuclear and Chemical and Biological 
Defense Programs (ATSD(NSB)". Copies 
of the basic Directives and changes 
thereto may be obtained from the 
National Technical Information Service 
(NTIS), 5285 Port Royal Road, 
Springfield, VA 22161. 

List of Subjects in 32 CFR Parts 375 and 
379 

Organization and functions. 

PARTS 375 AND 379-[REMOVED] 

Accordingly, by the authority of 10 
U.S.C. 301, 32 CFRparts 375 and 379 
are removed. 

Dated: April 19, 1996. 
LM, Bynum, 
A Item ate OSD Fedeml Register Liaisoll 
Officer, Departm ellt of Defellse. 
[FR Doc. 96-9994 Filed 4-23-96; 8:45 am] 
BILLING CODE 500~4-M 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 70 

[AD--FRL-5460-9] 

Clean Air Act Finallnlerim Approval of 
the Federal Operating Permits 
Program; San Joaquin Valley Unified 
Air Pollution Control District 

AGENCY: En viron men tal Protection 
Agency (EPA). 
ACTION: Final Interim Approval. 

SUMMARY: The EPA is promulgating 
interim approval of the Operating 
Permits Program submitted by the 
California Air Resources Board on 
behalf of the San Joaquin Valley Unified 
Air Pollution Control District for the 
purpose of complying with Federal 
requirements which mandate that States 
develop, and submit to EPA, programs 
for issuing operating permits to all 
major station ary sources, and to certain 
other sources. 
EFFECTIVE DATE: May 24,1996. 
ADDRESSES: Copies of the District's 
submittal and other supporting 
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Register in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51 and that copies 
of 4 TAC 41.2 may be obtained from the 
central office of the TAHC at 2105 
Kramer Lane, Austin, TX 78758, or from 
area offices, which are listed in local 
Texas telephone directories, or from the 
TAHe's Internet homepage 
(www.tahc.state.tx.us/). Finally, § 72.5 
would inform the reader that copies 
may also be inspected at APHIS' offices 
in Riverd ale, MD, or at the Office of the 
Federal Register in Washington, DC. 

Executive Order 12866 and Regulatory 
Flexibility Act 

This proposed rule has been reviewed 
under Executive Order 12866. The rule 
has been determined to be not 
significant for the purposes of Executive 
Order 12866 and, therefore, has not 
been reviewed by the Office of 
Management and Budget. 

This proposed rule would amend the 
Texas (splenetic) fever in cattle 
regulations to incorporate by reference 
the description of fever tick eradication 
areas contained in the Texas 
Administrative Code. Incorporating the 
TAHC's description offever tick 
eradication areas by reference rather 
than continuing to reproduce the 
description in our regulations would 
eliminate the need for APHIS to 
maintain an up-to-date description of 
the quarantined area in Texas and 
reduce the volume of material included 
in our regulations, while con tinuing to 
provide for the treatment and inspection 
of cattle moved from the tick eradication 
area in Texas. 

Our proposal to incorporate the 
description of fever tick eradication 
areas in Texas contained ill the Texas 
Administrative Code is not expected to 
have an economic impact on any 
entities, large or small, because the 
description of Texas' tick eradication 
areas, which are defined and established 
by the TAHC, have merely been 
reproduced in APHIS' regu lations in 
part 72. There would be no change in 
the quarantined area ill Texas as a result 
of its description being removed from 
part 72, so no livestock or property 
owners in Texas wOllld be affected by 
this proposed rule. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action would not 
have a significant economic impact on 
a substantial number of smalJ entities. 

h'xecutive Order 12372 

This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is sllbject to 
Executive Order 12372, which requires 

intergovernmental consultation with 
State and local officials. (See 7 CFRpart 
3015, subpart V.) 

Executive Order 12988 

This proposed rule has been reviewed 
under Execu tive Order 12988, Civil 
Justice Reform. If this proposed rule is 
adopted: (1) All State and local laws and 
regulations that are in conflict with this 
rule will be preempted; (2) no 
retroactive effect will be given to this 
rule; and (3) administrative proceedings 
will not be required before parties may 
file suit in court challenging this rule. 

Paperwork Reduction Act 

This rule contains no new 
information collection or recordkeeping 
requirements under the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501 
et seq.). 

Regulatory Reform 

This action is part of the Presiden t's 
Regulatory Reform Initiative, which, 
among other things, directs agencies to 
remove obsolete and unnecessary 
regulations and to find less burdensome 
ways to achieve regulatory goals. 

Ust of Subjects in 9 CFR Part 72 

Animal diseases, Cattle, Quarantine, 
Transportation. 

Accordingly, we are proposing to 
amend 9 CFR part 72 as follows: 

PART 72-TEXAS (SPLENETIC) FEVER 
IN CADLE 

1. The authority citation for part 72 
would continue to read as follows: 

Authority: 21 U.S.C. 111-113,115,117, 
120, 12[, 123-[ 26, [34b, and 134f; 7 CFR 
2.22, 2.80, an d 3 71.2(d). 

2. Section 72.5 would be revised to 
read as follows: 

§ 72.5 Area quarantined In Texas. 
The area quarantined in Texas is the 

permanent quarantined area described 
in the regulations of the Texas Animal 
Health Commission (TAHC) in § 41.2 of 
title 4, part II, of the Texas 
Administrative Code (4 TAC 41.2), 
which is incorporated by reference. This 
incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. Copies may 
be obtained from the TAHC at 2105 
Kramer Lane, Austin, TX 78758, and 
from area offices of the TAHC, which 
are listed in local Texas telephone 
directories. The TAHC also maintains a 
copy of its regulations on its Internet 
homepage at http:// 
www.tahc.state.tx.lls/. Copies may be 
inspected at the Animal and Plant 

Health Inspection Service, Veterinary 
Services, Emergency Programs, Suite 
3B08, 4700 River Road, Riverdale, MD, 
or at the Office of the Federal Register, 
800 North Capitol Street, NW., suite 
700, Washington, DC. 

Done in Washington, DC, this 6th day of 
April 1999. 
Joan M. Arnoldi, 
ActiugAdministrator. Auimal al/d Plaut 
Health Inspection Service. 
[FR Doc. 99-9007 Filed 4-9-99; 8:45 am] 
BILLING CODE 3411J...34-P 

DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

25 CFR Part 151 

RIN 1076-AD90 

Acquisition of Title to Land in Trust 

AGENCY: Bureau of Indian Affairs, 
Interior. 
ACTION: Proposed rule. 

SUMMARY: On September 18, 1980, we 
issued the first regulations governing 
the exercise of the Secretary of the 
Interior's authority to accept title to land 
in the name of the United States to be 
held in trust for the benefit ofIndian 
tribes and individual Indians (i.e., to 
"take land into trust"). These 
regulations have not undergone 
substantial revision since their 
adoption. We now propose to amend 
these regulations to make clearer that 
we will follow a process that is 
somewhat dlfferent, and we will apply 
a standard which is somewhat more 
demanding when a land-into-trust 
application involves title to lands which 
are located outside the boundaries ofa 
reservation (Hoff-reservation lands"). In 
contrast, when the application involves 
lands located inside the boundaries ofa 
reservation (Hon-reservation lands"), we 
will apply a process and a standard 
which reflect a presumption in favor of 
acquisition of tru st title to those lands. 
In addition, the proposed nile sets out 
the process we will use to comply with 
a mandate from Congress directing us to 
use our administrative procedures to 
place a particular tract ofland into trust. 
Fin ally, the proposed ru Ie establish es a 
framework ill which a tribe without a 
reservation can establish a geographic 
boundary within which it may acquire 
land under the on-reservation 
provisions of the regUlation. 
DATES: Send comments before July 12, 
1999. . 
ADDRESSES: If you wish to com men t, 
you may submit your comments by any 
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one of several methods. See 
SUPPLEMENTARY INFORMATION section. 

and your name and return address in 
your Internet message. If you do not 
receive a confirm ation from the system 
that we have received your Internet 
message, contact the Office of Trust 
Responsibilities directly at (202) 208-
5831. 

beginning of your comment. We will not 
consider anonymous comments. 
Comments from organizations or 
businesses, and from individuals 
identifying themselves as 
representatives or officials of 
organizations or bllsinesses, will be 
available for public inspection in their 
entirety. 

FOR FURTHER INFORMATION CONTACT: 
Terry Virden, Director, Office of Trust 
Responsibilities, Bureau ofIndian 
Affairs, MS-4513, Main Interior 
Building, 1849 C Street, NW, 
Washington, DC 20240; by telephone al 
(202) 208-5831; or by telefax at (202) 
219-1065. 

SUPPLEMENTARY INFORMATION: 

Finally, you may hand-deliver 
comments to the Office of Trust 
Responsibilities, Bureau ofIndian 
Affairs, 1849 C Street, N.W., MS-4513-
MIB, Washington, D.C. 20240. 

Specific C.omments on Information 
Collection Aspects of the Rulemaking 

General Comments 

You may mail comments to the Office 
of Trust Responsibilities, Bureau of 
Indian Affairs, 1849 C Street, NW, MS-
4513-MIB, Washington, DC 20240. 

OUf practice is to make comments, 
including the names and addresses of 
persons commenting, available for 
public review during regular business 
hours. Persons commenting as private 
individuals may request that we 
withhold their home address from the 
rulemaking record, which we will honor 
to the extent allowable by law. There 
may also be circumstances in which we 
would withhold from the rulemaking 
record a commenter's identity, as 
allowable by law. If you wish us to 
withhold your name andlor address, 

Indian tribes and individuals must 
submit the information required under 
§§ 151.4,151.9,151.12,151.15, and 
151.18 to acquire land into trust, and 
151.26 for approval of Tribal 
Acquisition Plans. We will use the 
information in making a determination 
on an application to take land into trust. 
The applican t must respond to this 
request to obtain a benefit. This table 
represents our estimate of the burden 
hours for reporting information 
collection under each section of this 
proposed rule. 

Electronic Access and Filing 

You may also comment via the 
Internet to 
[land_comments@os.doi.gov]. Please 
submit Internet comments as an ASCII 
file avoiding the use of special 
characters and any form of encryption. 
Please also include "Attn: 1076-AD90" you must state this prominently at the 

Citation 25 CFR 151 

151.4-For all applications 

151.9-For on reservation ac
quisitions. 

151.12-For off reservation ac
quisitions. 

151.15-For mandatory acquisi
tions. 

151.18-For Tribal Land Acqui
sition Plans (TLAP). 

151.26-Recordkeeping 

1 5 minutes= V'2 hour. 
2 Rounded. 

Information 

Submit completed written request as specified in sections 151.9, 
.12, and .15. 

Applicants must submit: .............................................................. .. 
(a) Copy of authority ..................................................................... . 
(b) Explanation of need ............................................................... .. 
(c) Explanation of ownership status (Tribe) ................................ .. 
(d) Explanation of ownership status (Individual) .......................... . 
(e) Title Insurance ....................................................................... .. 
(f) Documentation for NEPA ........................................................ .. 
Applicants must submit: ............................................................... . 
(a) Copy of authority ..................................................................... . 
(b) Explanation of need ............................................................... .. 
(c) Description of proposed use .................................................. .. 
(d) Description of location of land ............................................... .. 
(e) Description of effect on state & political subdivisions ............ . 
(f) Description of jurisdictional issues ........................................... . 
(g) Title Insurance ....................................................................... .. 
(h) Documentation for NEPA ........................................................ . 
(i) Documentation that individual's request meets 151.13 .......... .. 
Applicants must submit: .............................................................. .. 
(a) Copy of authority ..................................................................... : 
(b) Tille Insurance ........................................................................ . 
(c) Additional information upon request ...................................... .. 
Applicants must submit: .............................................................. .. 
(a) Copy of authority .................................................................... .. 
(b) Copy of tribal documents 10 establish TLAP ......................... .. 
(c) Summary of purposes & goals ............................................... . 
(d) Summ1uy of tribe's history ...................................................... . 
(e) Description of TLAP ................................................................ . 
(f) Location of Rights-of-Way ...................................................... .. 
(9) Description of effect on State & political subdivisions ............ . 
(h) Description of jurisdictional & land use issues ....................... . 
Maintaining each case file ........................................................... .. 

3 Not included in total burden hours. 

Average Average Annual bur-
number of number per den hours 

hours year 

4-8 6,941 28,635 

4 95%=6,594 26,376 

2,224 

3 2,600 

(1) 6,941 578 

We invite your comments as to: (1) Whether the collection of 
information is necessary for the proper 

performance of the functions of the 
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Bureau, including whether the 
information will have practical utility; 

(2) The accuracy of the Bureau's 
estimate of the burden of the collection 
of information, including the validity of 
the methodology and assumptions used; 

(3) The quality, utility, and clarity of 
the information to be collected; and 

(4) How to minimize the burden of the 
collection of information on those who 
are to respond, including the use of 
appropriate au tomated electronic, 
mechanical, or other forms of 
information technology. 

Your comments regarding the burden 
estimate or any other aspect of this 
information collection should be sent to: 
Attention: Desk Officer for the Interior 
Department, Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, Docket 
Library, Room 10102,725 17th Street, 
NW, Washington DC 20503. Please note 
that OMB has up to 60 days to approve 
or disapprove the information collection 
but may respond after 30 days; 
therefore, public comment's should be 
submitted to OMB within 30 days in 
order to assure their maximum 
consideration. Comments should also be 
sent to the Bureau ofIndian Affairs, 
Office of Trust Responsibilities, 1849 C 
Street, NW, MS-4513-MIB, 
Washington, DC 20240. 

Introduction and Summary 

Congress has given the Secretary of 
the Interior discretionary al1thority to 
acquire title to land to be held in trust 
by the United States for the benefit of 
Indian tribes and individual Indians. 
Acquiring such title is commonly 
referred to as "taking land into trust." 
General statutory alithority giving the 
Secretary discretion to acquire trust title 
to land is found in Section 5 of the 
Indian Reorganization Act of 1934 (the 
IRA), 25 U.S.C. 465: 

The Secretary of the Interior is hereby 
authorized, in his discretion, to acquire, 
through purchase, relinquishment, gift, 
exchange, or assignment, any interest in 
lands, water rights, or surface rights to land, 
within or without existing reservations, 
including trust or otherwise restricted 
allotments, whether the allottee be living or 
deceased, for the purpose of providing land 
Lo Indians. 

Occasionally, Congress enacts other 
legislation granting the Secretary 
authority to take land into trust for some 
specific purpose. We refer to 
acquisitions of tru st title under the IRA, 
and under other specialized statu tes that 
grant discretionary authority to the 
Secretary, as "discretionary acquisitions 
of title." 

The regulations proposed here would 
restructure how we review proposed 

discretionary acquisitions of title. We 
believe this restructuring will facilitate 
land-into-trust decisions which better 
retlect the modern-day needs and 
concerns of tribes, individual Indians, 
and surrounding non-Indian 
communities. Specifically, the proposed 
regulation sets forth an application 
process and review criteria which is 
more demanding when the land at issue 
is located ou tside the boundaries of an 
existing reservation or ou tsid e a 
Secretarially-approved Tribal Land 
Acquisition Area (collectively, "off
reservation acquisitions"), bu t which is 
less demanding when the land is 
located inside the boundaries of an 
existing reservation or inside a 
Secretarially-approved Tribal Land 
Acquisition Area (collectively, "on
reservation acquisitions"). In other 
words, the proposed regu lations would 
make the application process easier for 
on-reservation acquisitions, while 
conversely requiring a more detailed 
analysis of a greater number of criteria 
for off-reservation acquisitions. 

The purpose of creating these 
differing processes and criteria is two
fold. First, we in tend to better carry ou t 
our responsibility to assist tribes in 
reestablishing ownership of, and 
jurisdiction over, land located within 
their own reservations. Second, we also 
intend to create a framework that 
adeql1ately addresses the particular 
concerns that non-Indian governments 
have about the ramifications ofplacing 
off-reservation land into trust. 

In addition, the proposed regulations 
delineate the procedure by which we 
process mandatory acquisitions of title. 
Mandatory acquisitions of title are trust 
acquisitions which Congress, by explicit 
statutory direction, requires the 
Secretary to accept through the 
administrative process. In other words, 
mandatory acquisitions are those which 
Congress has directed the Secretary to 
complete by removing any discretion in 
the administrative decision-making 
process. (Mandatory acquisition s of title 
are distinguishable from legislative 
transfers of title. Legislative transfers of 
title are those in which Congress 
directly places a parcel ofland in trust, 
thereby removing the need for any 
administrative action to effeCl11 ate the 
transfer of title into trust status.) 

Finally, the proposed regulations 
address the unique difficulties 
encountered by tribes which do not 
have reservations by including new 
provisions which set ou t a process by 
which those tribes may benefit from the 
on-reservation provisions of this 
reg111ation. In this process, a tribe 
withOl1 t a reservation can designate a 
"Tribal Land Acquisition Area" in 

which it plans to acql1 ire land. If the 
tribe obtains Secretarial approval ofits 
Tribal Land Acquisition Area, the tribe 
will be able to apply to have title to the 
lands located within the Tribal Land 
Acquisition Area taken into trust under 
the on-reservations provisions of this 
regu 1alion. 

Discretionary Acquisitions On
Reservation 

The General Allotment Act of 1887, 
25 U.S.C. 331 et seq., authorized the 
division, and distribution to 
individuals, oflands located within the 
boundaries of most Indian reservations 
across the country. This allotment 
policy was based in part on the theory 
that fee ownership of land would 
improve the economic condition of 
Indians, which at the time was 
acknowledged to be very poor. 
Unfortunately, in practice the primary 
beneficiaries of the Allotment Act were' 
land speculators who quickly acql1 ired 
large portions of land within Indian 
reservations, often at prices well below 
market value. Institute for Government 
Research, The Problem of Indian 
Administration 460-462 (L. Meriam, 
ed.) (Johnson Reprint Corporation 1971) 
(1928) (Meriam Report). 

Implementation of the Allotment Act 
resulted in the alienation of as much as 
90 million acres ofland originally 
reserved to tribes by treaties and 
Executive Orders. Felix S. Cohen, 
Handbook of Federal Indian Law 138 
(Michie Company) (1982 ed.) (Cohen). 
The loss of these tribal lands was 
catastrophic and generally is regarded 
by historians and others as being 
responsible for a precipitous decline in 
the economic, cultural, social and 
physical health oftribes and their 
members. E.g., Charles F. Wilkinson, 
American Indians, Time and the Law 
19-21 (Yale University Press 1987). To 
combat this downward spiral, in 1934 
Congress passed the Indian 
Reorganization Act (IRA). Comment, 
Tribal Self-Government and Indian 
Reorganization Act of 1934, 70 Mich. L. 
Rev. 955, 960 (1972). One of the primary 
goals of the IRA was the restoration to 
tribal ownership of allotted land within 
existing reservations. See, Readjustment 
ofIndian Affairs, Hearing before the 
Committee on Indian Affairs, 73d Congo 
2nd Sess. on H.R. 7902, at 16-1; Cohen, 
supra at 147. Although the IRA 
authorized appropriation to the 
Department of the Interior of two 
million dollars a year for land 
acquisition, since 1934 only $5.5 
million has been appropriated by 
Congress for that purpose, all of it before 
1950. Cohen at 150, note 51. 
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In the modern era tribes have taken 
full responsibility for rebuilding their 
reservation land bases, pllTchasing land 
from willing sellers and then applying 
to the Secretary to request that the land 
be taken into trust. Yet to date, less than 
eight percent of lands lost through 
allotment have been returned to tribal 
ownership. Cohen at 138, BIA's Annual 
Report for Indian Lands, 1996. Indeed, 
most applications requesting that we 
take land into trust have involved 
relatively small amounts ofland. For 
example, in 1996 (the latest year for 
which data is available), the average 
amount ofland involved in an 
application to take land in trust was 
about 30 acres. BIA's Annual Report for 
Indian Lands, 1996. 

The proposed regulations are 
intended to promote the health and 
welfare of tribes and their mem bers by 
better facilitating the restoration of on
reservation Indian lands into trust 
statu s. For example, the on-reservation 
provisions of the regulation provide that 
the tribe's stated need for the land will 
be accorded addition al weight in 
recognition of the tribe's reasonable 
expectation that it benefit from the 
lands originally promised to it by treaty 
or Executive Order. For the same reason, 
because lands within reservation 
boundaries are subject to tribal 
governmental jurisdiction, the portion 
of the proposed rule governing on
reservation acquisitions does not 
specifically require submission of 
information concerning impacts on non
Indian communities, although State and 
local governments may comment on 
these impacts if they so desire. (In 
which case, the tribe will be given a 
copy of the comments and a reason able 
amount of time in which to respond.) 

Discretionary Acquisitions Off
Reservation 

Congressional adoption of the land 
acqUisition provisions of the IRA was 
based in part on Congress' 
understanding that the decimation of 
the tribal land base had resulted in 
substantial economic hardship for 
Indian tribes and their members. Hence, 
the regulations implementing the IRA 
anticipate the potential need for tribal 
trust land for economic development 
outside the boundaries of a reservation, 
particularly in situations in which a 
tribe's reservation is isolated or 
otherwise remote from centers of 
economic activity. 

The acquisition of title by the United 
States in off-reservation circumstances 
can, however, have significant 
ramifications for local non-Indian 
communities. In particular, importan t 
jurisdictional matters (e.g., those 

in volving law enforcement, land nse 
planning, public education, and 
maintenance ofutilities and roads) can 
become blurred. The effects of off
reservation acql1isitions are in con trast 
to those caused by on-reservation 
acquisitions, as the effects of on
reservation acquisitions are just 
incremental additions to an already 
established set of circumstances, and 
not marked by the establishment of a 
new sovereign or jurisdictional 
presence. 

For this reason, the proposed nlle 
requires tribes wishing to take off
reservation land into trust to submit a 
substantial amount of information about 
how the proposed acquisition would 
impact the surrounding non-Indian 
community, and about how the tribe 
would address' that impact. Requiring 
su bm i5sion of this detailed in formation 
helps ensure that the concerns of local 
non-Indian governments are identified, 
reviewed and evalu ated in our decision
making process. 

Unlike the regulations currently in 
effect, the proposed regulations do not 
treat applications concerning land 
which is adjacent (contiguous) to a 
reservation as if the land were located 
on-reservation. Rath er, applications 
concerning adjacent parcels are to be 
treated as off-reservation acquisitions, 
and will be subject to the same process 
and local non-Indian government 
consultation as are applications 
concerning other off-reservation lands. 
Of particular note is that we will require 
consultation with the state and local 
non-Indian governments in the stale in 
which the adjacen t land is located (even 
if the main body of the reservation lies 
across a state line). 

The proposed regulation, however, 
would continue our policy (as 
articulated in the existing regulations) of 
giving greater weight to the tribe's need 
(vis-a-vis the objections of the local non
Indian community) the closer the land 
is to the tribe's reservation. Thus, the 
stated need for land adjacent to a 
reservation will be given greater weight 
in the context of the off-reservation 
criteria. In addition, tribal applicants 
wishing to conduct gaming on a parcel 
adjacent to land which has held 
reservation stattls since October 17, 
1988 will continue to benefit from the 
"contiguity exception" mandated by 
Congress in the Indian Gaming 
Regu latory Act (IGRA) Section 20 
requirements. (See 25 U.S.C. 2719(a)(I).) 

The IRA land acquisition provisions 
authorize us to take off-reservation land 
into trust for the benefit of individual 
Indians. However, as a matter of general 
policy, we will approve applications 
from individual Indians for title to land 

located outside the boundaries ofa 
reservation only under certain limited 
circumstances, in our discretion. For 
example, we will continue to accept 
title to in terests in off-reservation land 
for the purpose of consolidating 
fractioned ownership of such land. 
Additionally, we will continue to accept 
title to lands purchased with fn nds 
obtained as the result of the voluntary 
sale of non-taxable Indian lands to any 
State, county, or municipality, or as the 
result of condemnation of such property 
by a Stale, county, or municipality, 
under 25 U.S.C. 409a. 

0ff-Rese/varion Acquisitions and Indian 
Gaming 

If a tribe in tends to use off-reservation 
land for gaming purposes, it must 
comply with the applicable 
requirements of Section 20 of the Indian 
Gaming Regulatory Act, 25 U.S.C. 2719 
(IGRA) before gaming may occur on that 
land. In most cases, compliance with 
Section 20 ofIGRA requires additional 
consultation with local non-Indian 
governmen ts, a determin ation by the 
Secretary that the acquisition is "in the 
best interest of the tribe and not 
detrimcntal to the surrounding 
community," and a con CllIren ce in that 
determination from the Governor of the 
State in which the land is located. ld. 

If a tribe applies under these 
regulations to have title acquired in 
trust for a non-gaming purpose, and 
then at a later date decides that it would 
like to conduct gaming on that parcel, 
it will be au thorized to engage in such 
gaming only if it complies with the 
requiremen ts of Section 20 of IGRA. In 
other words, to game on a parcel of trust 
land acquired after October 17,1988 
(i.e., the date of passage ofIGRA), the 
tribe must submit to the same Section 
20 analysis and obtain the same 
gubernatorial consent as would have 
been required if the parcel were 
origin ally taken in to tru s t for th e 
purpose of gaming. 

Discretiona/y Acquisitions in Alaska 

Both the current and the proposed 
regulations bar the acquisition of trust 
ti tIe in Ian d in Alaska, unless an 
application for such acquisition is 
presented by the Metlakatla Indian 
Commun i ty or one of its members. (The 
lands of the Metlakatla Indian 
Community comprise the only Native 
land in Alaska currently designated as 
a "reservation" by the federal 
government.) The regulatory bar to 
acquisition of title in trust in Alaska in 
the original version of these regulations 
was predicated on an opinion of the 
Associate Solicitor, Indian Affairs 
(''Trust Land for the Natives of Venetie 
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and Arctic Village," September 15, 
1978), which concluded that the Alaska 
Native Claims Settlement Act (ANCSA) 
precluded the Secretary from taking 
land into trust for Natives in Alaska 
(again, except for Metlakatla). 

Although that opinion has not been 
withdrawn or overruled, we recognize 
that there is a credible legal argument 
that ANCSA did not supersede the 
Secretary's authority to take land into 
trust in Alaska under the IRA (see 
relevant IRA provision at 25 U.S.C. 
473a). See also the Petition of Chi/koot 
Indian Association, Native Village of 
Larsen Bay, and Kenaitze Indian Tribe, 
requesting the Department to undertake 
a rulemaking to remove the prohibition 
on laking land in trust in Alaska (60 FR 
1956 (1995). However, even Hit were 
held that the Secretary retained 
authority to take land in trust in Alaska, 
whether to exercise that au thority 
remains in the sound discretion of the 
Secretary. 

In recent years blue-ribbon 
commissions and working groups (such 
as the State of Alaska's Rural 
Governance Commission) have been 
formed to address various related issues 
concerning tribal governments and 
Native lands in Alaska and to address 
such issues in the wake of the decision 
in Alaska v. Native "illage of Venetie 
Tribal Government, 522 U.S. 520, 118 S. 
Ct. 948 (1998). In that decision, the 
court held that former Native 
Corporation lands owned in fee simple 
by the Native Village of Venetie Tribal 
Government were not validly set apart 
for the use of Indians as such, nor were 
they under the superintendence of the 
federal government, and thus did not 
meet the definition of "dependent 
Indian communities." Id. At 955. Since 
the lands did not qualify as dependent 
Indian communities, they did not meet 
the definition of Indian country and the 
Native Village of Venetie Tribal 
Government was not authorized to tax 
non-members. Of course, ifland were 
taken in trust by the Secretary, such 
trust land then would qualify as Indian 
country and an Alaskan tribe would 
have all the powers that pertain within 
Indian country. We invite comment on 
the continued validity of the Associate 
Solicitor's opinion and issues raised by 
the petition noticed at 60 FR 1956 
(1995) in light of the Sllpreme Court's 
ruling in the Venetie case. 

The proposed regulations WOllid make 
no change in the current regulations and 
would continue the bar against taking 
Native land in Alaska in tru st. However, 
that bar would be subject to review 
pending the report of the Rurul 
Governance Commission, or 

Congressional action clarifying that 
ANSCA lands are Indian country. 

Mandatol}' A cceptance of Title 

The implementation of specific 
statu tes con taining congression al 
mandates to acquire title to land in trust 
through Ollr administrative process has 
not always been well-understood. To 
provide more clarity, the proposed rule 
includes new language that specifically 
identifies the types of acquisitions we 
consider "mandatory," and sets out the 
process by which we will acquire title. 

The proposed regtllation clarifies that 
an acquisition of title is "mandatory" if 
Congress has removed all discretion in 
determining whether to accept title to a 
particular tract ofland. Situations in 
which all discretion has been removed 
include those situations in which 
Congress dictates that the Secretary 
"shall" acquire title to a parcel ofland 
which is specifically identified by legal 
description, or to land which is 
purchased with certain, specified funds. 
In contrast, a statute which merely 
directs that the Secretary "shall" accept 
title to unidentified land within some 
broader geographic boundary, e.g. 
within certain named counties, still 
allows for some discretion. Hence we do 
not view acquisitions under such a 
statute as "mandatory" for the purposes 
of this regtllation. By definition, 
mandatory acceptances of title rely on 
statutory authority which preempts the 
discretionary authority granted to the 
Secretary by the IRA. The Department 
will evaluate each statute on a case-by
case basis to determine whether it 
requires a mandatory acceptance of trust 
title. 

The process for completing a 
mandatory acceptance of title is 
relatively simple. A tribe must submit 
an application that includes the 
identification of the federal stutu te 
which mandates the acquisition of title 
and include the same sort oftitle 
insurance information required for 
discretionary acquisition applications. 
Because of the mandatory character of 
such acquisitions, the regulation does 
not require compliance with the 
National Environmental Policy Act 
(NEPA). However, we strongly advise 
applicants, for their own protection, to 
conduct the same type of environmental 
assessment generally done under NEPA 
prior to acquisition of the property, or 
at least prior to submitting an 
application to have the property taken 
into trust. 

As a final matter, we note the 
distinction between mandatory 
acquisitions where Congress directs the 
Secretary to complete the administrative 
process of accepting trust title, and 

"legislative transfers of title," where 
Congress directly transfers land into 
trust status on behalf of tribes or 
individual Indians. In the latter type of 
title transfer, Congress has removed the 
need for any administrative action to 
effectuate the title transfer. 

Tribal Land A cqllisition Areasfor Tribes 
Without Reservations 

There are a few tribes which do not 
benefit from the basic rights and 
opportunities inheren t in having a 
reservation. For the most part, these are 
tribes recently restored to federal 
recognition by a federal statute which 
does not specifically designate a 
reservation, or they are tribes that have 
obtained federal recognition through the 
administrative Federal 
Acknowledgment Process, which as a 
matter of course does not provide for the 
designation of a reservation. 

Federal policy for many decades has 
viewed the existence of a tribal land 
base as integral to the cultural, political, 
and economic well-being of a tribe. For 
example, most federal programs for 
Indians are in one way or another tied 
to the tribal land base. Because of the 
overwhelming importance of the tribal 
land base, and beCUllse the new 
regulations make it less burdensome for 
tribes to take land into trust on (as 
opposed to off-) reservation, we are 
proposing in these regulations an 
alternative mechanism by which 
reservation-less tribes may benefit from 
the on-reservation acquisition 
provisions to create a homeland. 

The alternative mechanism is the llse 
of a "Tribal Land Acquisition Area." A 
Tribal Land Acqu isitlon Area is a 
geographic boundary designated by a 
reservation-less tribe within which the 
tribe plans to acquire land within a 
specified period oftime under the more 
lenien t on-reservation provision s of th e 
proposed rule. In other words, the 
Tribal Land Acquisition Area would 
create a geographic boundary within 
whJch individual parcels would be 
treated as on-reservation for the 
purposes of acquiring trust title under 
these regulations. 

Because establishment of a Tribal 
Land Acquisition Area will affect local 
non-Indian governments, we will 
reqllire that the concerns oflocal non
Indian governmental entities be 
addressed before the Secretary will 
approve the creation of the Tribal Land 
Acquisition Area bOllDdaries. For that 
reason, an application for Secretarial 
approval of a Tribal Land Acquisition 
Area requ ires Sll bmission of information 
similar to that required in applications 
for off-reservation acquisitions. 
However, becau se we view the need for 
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a homeland as fundamental, we will 
accord greater weight to the application 
ofa reservation-less tribe, particularly in 
situations in which the tribe benefits 
from a federal statute directing the 
Secretary to acquire some land base for 
the tribe. 

However, while off-reservation land 
located within a Tribal Land 
Acquisition Area may be treated as on
reservation land for acquisition 
purposes, such lands legally cannot be 
treated as on-reservation for the 
purposes of IGRA. In other words, title 
to land which is inside a Tribal Land 
Acquisition Area cannot be taken into 
trust for the purpose of gaming unless 
and until the requirements of section 20 
ofIGRA have been satisfied. 

Part 151 of Title 25, Chapter Iofthe 
Code of Federal Regulations is proposed 
to be amended for the reasons set ou t 
below: 

1. The authority for part 151 is revised 
to include the False Statements 
Accountability Act of 1996,18 U.S.C. 
1001. 

2. Section 151.1 Purpose and Scope, 
is retitled as What is the pUlpose of th is 
part?, and is reformatted and simplified. 

3. Section 151.2 Defin itions, is 
retitled as How are key term s defined in 
this paJ1?, and is revised to update some 
of the definitions of terms used in this 
part and to include new terms used in 
this part. The definitions in this section 
apply only to this part. 

4. Section 151.3 Land acqllisition 
policy, has been deleted, although some 
of the substantive portions of the 
current § 151.3 have been incorporated 
into other parts of the proposed rule. A 
new § 151.3 is added entitled To what 
types of transactions do these 
regulations apply? The new § 151.3 
incorporates some of the information 
that is in the current § 151.1. 

5. Section 151.4 Acquisitions in t11lst 
of lands owned in fee by an Indian, is 
deleted because it is unnecessary given 
the rest of the proposed changes to this 
regulation. A new § 151.4 entitled How 
does an individual Indian or a tribe 
apply to have title to land conveyed to 
the United States in t11lst?is added to 
explain how to apply to have land taken 
in to trust. 

6. Section 151.5 Tl1lst acqll isitions 
in Oklahoma IInderSection 5 of the 
l.R.A., is deleted becau se it is 
unnecessary. A new § 151.5 en titled 
How do we process the reqllest?is 
added to provide more clarity about 
how we review requests to take land 
in to tru st. 

7. Section 151.6 Exchanges is 
deleted because it is no longer necessary 
given the other sections of the part. A 
new § 151.6, entitled How do we 

p /'oceed after making a decision on the 
reqllest?is added. 

8. Section 151.7 -Acqllisition of 
fractional interests, is renumbered and 
retitled as § 151.8, WilllVe accept and 
hold in trust an undivided fractional 
interest in land for an individllal Indian 
01' a tribe?, is reformatted to include 
acquisitions of "undivided" interest 
under the Indian Land Consolidation 
Act, and is revised for clarity. 
"Undivided fractional" is substituted 
for the word "fractional" to clarify that 
the "fractional" interest being acquired 
is not a geographically separate parcel of 
land. A new § 151.7 is added, When 
does land attain tl1lst status?, to provide 
clarification as to how land technically 
attains trust status after we have 
decided to take it into trust. 

9. Section 151.8 Tribal consent for 
nonm ember acquisitions is renumbered 
and retitled as § 151.11 Can an 
individual Indian ora tribe acquire land 
inside a reselvation inside or an 
approved Tribal Land A cqu isition A rea 
of another tribe? and is revised for 
clarity. 

10. Section 151.9 Requestsjor 
approval of acquisitions is renumbered 
and retitled as § 151.4 How does an 
individual Indian or a tribe apply to 
have title to land conveyed to the United 
States in trust? A new § 151.9, What 
info 1'111 ation III list be provided in a 
request involving land inside a 
resel1'ation or illside an approved Tribal 
Land Acquisition Area?is added. 

11. Section 151.10 On-reservation 
acquisitions, is renumbered, retitled, 
and has been separated for clarity as 
§ 151.5 How do we process the 
application?, § 151.9 What 
information lJIust be provided in a 
request involving land inside a 
reselvation 01' inside an approved Tribal 
Land Acquisition Area?, and § 151.10, 
What criteria will we use to evaluate 
requests involving land inside a 
resel1'atioll or inside all app roved Tribal 
Land Acquisition Area?The new 
§ 151.10 is revised to establish a 
uniform, nationwide, "minimum 
standard" set of criteria for the decision 
maker to consider in the evaluation of 
an application for an on-reservation 
trust acquisition. The requirement to 
furnish title evidence is transferred from 
the current § 151.13 to this section to 
incorporate title evidence as part of a 
complete application request. 

12. Section 151.11 Off-reservation 
acquisitions, is renumbered, retitled, 
and h as been sep arated for clarity us 
§ 151.5 How do we process a request?, 
§ 151.12 What illjormatioTl must be 
provided in an application involving 
land outside a resen'ation and outside 
a Tribal Land A cquisition A rea?, and 

§ 151.14 What cl'iteria lI'illwe use to 
evaluate a request involving land 
outside a reservation and outside a 
Tribal Land Acquisition A/'ea?The 
requirement to furnish title evidence is 
transferred from the current § 151.13 to 
this section to incorporate title evidence 
as part of a complete application 
req\lest. In addition, a new § 151.11, 
Can an individual Indian or a tribe 
acquire land inside a reselvation 01' 

inside an approved Indian Land 
Acquisition A re.a of another tribe?, is 
added, replacing the current § 151.8. 

13. Section 151.12 Action on 
re.que.sts has been separated for clarity 
and is included as part of § 151.6 How 
do we proceed after 111 aking a decision 
on the request? A new § 151.12, What 
info 1'111 ation 11l list be provided in a 
request involving land ou{side a 
reselvation and olltside a Tribal Land 
Acquisition Area?, is added. 

14. Section 151.13 Title 
e.\·am ination, is renumbered, 
reorganized, and revised for clarity. The 
requirement to furnish title evidence is 
transferred from this section and 
incorporated in the new §§ 151.9 and 
151.12 as part of a complete application 
request. Section (b), governing 
situations in which the title to the land 
has any liens, encumbrances, or 
infirmaties, has been integrated into 
§ 151.6(c)(1). A new § 151.13, entitled 
Can an individual Indian acqu ire land 
olltside his or her own resel1'ation?, has 
been added to clarify the Secretary's 
policy regarding the acqUisition of off
reservation lands by an individual 
Indian. 

15. Section 151.14 Formalization of 
acceptance is renumbered and retitled 
as § 151.7 When does the land attain 
trust status? A new § 151.14, entitled 
What criteria will we lise to evaluate a 
request involving land au/side a 
reselvation or olltside a Tribal Land 
Acquisition Are.a?, is added to establish 
a tllliform, basic, nationwide, 
"minimum standard" set of criteria for 
the decision maker to consider in the 
evaluation of an application for an off
reservation trust acquisition. 

16. Section 151.15 Injorlllation 
collection, is renumbered and retitled as 
§ 151.27 Do inforlll ation collections 
IInder this part have Office of 
Managem ent and Budget approval? 
Paragraph (a) is revised to include the 
new information collection 
requirements. A new § 151.15 entitled 
What information lJIust be provided in 
a request to process a mandatory 
transfer of title into t11lst status, and 
how willll'e process the I'equest?has 
been added to clarify the information 
needed to process mandatory 
acquisitions. 
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17. A new § 151.16 entitled Can ollr 
deteJ11l ination that a transfer of title into 
trllst status is III andato/y be appealed? 
is added for clarity. 

18. A new § 151.17 entitled What is a 
Tribal Land Acquisition Area?has been 
added to clarify how a Tribal Land 
Acquisition Area can be used by tribes 
withou t reservations to benefit from the 
on-reservation provision s of this 
regulation. 

19. A new § 151.18 entitled What 
111 list be inelllded in a reqllest for 
Secretarial app roval of a Tribal Land 
Acqllisition Area?has been added to 
describe what information must be 
submitted in the request. 

20. A new § 151.19 entitled HolV is a 
tl'ibal reqllest for Secretarial approval 
processed? is added to describe how we 
will process the request for Secretariol,l 
approval of the Tribal Acquisition Area. 

21. A new § 151.20 en titled What 
criteria willll'e use to decide whether to 
approve a proposed Tribal Land 
Acquisition Area?has been added to set 
out the criteria the Secretary will use to 
evaluate a Tribal Land Acquisition Area. 

22. A new § 151.21 entitled Can a 
tribe inelude in its Tribal Land 
Acquisition Area land inside another 
tribe's resen1ation or Tribal Lan d 
Acqllisition Area?is added for clarity. 

23. A new § 151.22 entitled If a Tribal 
Land Acquisition A rea is not approved, 
is the tribe prohibitedfrolll acquiring 
land within it?is added for clarity. 

24. A new § 151.23 en titled If a Tribal 
Land Acquisition Area is approved, 
does the land taken into t11lst within it 
attain resel1l ation statlls? is added for 
clarity. 

25. A new § 151.24 entitled Can a 
Tribal Land A cquisition A rea be 
//I odified afler ap p roval? has been 
added to state that a Tribal Land 
Acquisition Area can be modified after 
approval by submitting a request for 
Secretarial approval of the 
modifications in compliance with the 
criteria in this part. 

26. A new § 151.25 entitled What is 
Ihe penallY for making false stalem ents 
in connection with a request that we 
place land in trllst?has been added to 
notify applicants that they are subject to 
prosecution for knowingly and willfully 
making false statements on an 
application. 

27. A new §151.26 entitled What 
recordkeeping and reporting 
requirements apply to acquisitions of 
trust title IInder this part? has been 
added to notify contracted or compacted 
tribes that documents created in the 
application process are permanent 
federal records. 

28. A new § 151.27 entitled Do 
info 1m ation collections under this Part 

have Office o/Management and Budget 
approval? is ad d ed for clarity. 

Clarity of this regulation. 

Executive Order 12866 requires each 
agency to write regulations that are easy 
to understand. We invite your 
comments on how to make this rule 
easier to understand, including answers 
to questions such as the following: (1) 
Are the requirements in the rule clearly 
stated? (2) Does the rule contain 
technical1angu age or jargon that 
in terferes with its clarity? (3) Does the 
format of the rule (grouping and order 
of sections, use of question s as 
headings, paragraphing, etc.) aid or 
reduce its clarity? (4) Would the rule be 
easier to understand if it were divided 
into more (but shorter) sections? (A 
"section" appears in bold type and is 
preceded by the symbol "§ " and a 
numbered heading; for example, § 151.1 
What is the purpose of this part?) (5) Is 
the description of the rule in the 
Supplementary Information section of 
the preamble helpful in understanding 
the proposed rule? What else could we 
do to make the rule easier to 
understand? 

Regulatory Planning and Review (E.O. 
12866) 

In accordance with the criteria in 
Execu live Order 12866, this rule is not 
a significant regulatory action and is not 
subject to review by the Office of 
Management and Budget. 

(a) The proposed amendments to this 
rule basically conform to the policies 
and practices that currently guide the 
Department's decision making on land 
into trust applications. Hence, we do 
not anticipate that this regulation will 
have a significant effect on the net 
amount ofland taken into trust. The 
fllie will not have an annu al effect of 
$100 million or more on the economy. 
It will not adversely affect in a material 
way the economy, productivity, 
competition, jobs, the environment, 
public health or safety, or State, local, 
or tribal governments or communities. 
This rule simply identifies a "minimum 
standard" of criteria and requiremen ts 
to be considered in the exercise of the 
Secretary's discretion to place lands in 
trust for individual Indians and tribes. 

Looking at the overall picture of how 
much land we have taken into trust 
historically, the annual number of 
requests to place lands in trust has been 
small. Based on the BIA's Annual 
Report ofIndian Lands for 1996, only 35 
States have Indian lands, four of which 
have fewer than 1,000 acres ofIndian 
lands. The 1996 report indicated that 
there were 6.941 total applications 
involving 212,000 acres cumulatively, 

i.e., the average amount ofland 
involved in an application was only 
about 30 acres. Based on the annual 
caseload report for FY 1996, the total 
dollar amount Indians paid for 
acquisitions of land in trust is 
$19,420,303.81, less than 20% of $100 
million. Some States and local 
governments may have a decrease in 
revenues derived from taxes. However. 
the loss in annual revenues for State and 
local jurisdictions will only be a fraction 
of the value of the land involved. 
Moreover, some tribes may choose to 
offset this loss by making payments in 
lieu of taxes, or supplying services to 
the local communities. In addition, the 
proposed rule would alter the final 
disposition of only a portion of the 
applications. Finally, any losses or gains 
to State or local tax rolls would be 
spread overseveral states. Thus, overall, 
the net changes in tax rolls due to this 
rule will be minimal. and will not 
sign ifican tly affect S tate or local 
governments. 

(b) This rule will not create a seriol! s 
inconsistency or otherwise interfere 
with an action taken or planned by 
another Federal agency. Actions taken 
by th is ru Ie will affect tribal or 
individual Indian land titles. The 
Department of the Interior, Bureau of 
Indian Affairs is the only governmental 
agency that makes the determination 
whether to take land into trust. 

(c) This rule does not alter the 
budgetary effects or entitlement, grants. 
user fees, or loan programs or the rights 
or obligations of th eir recipien ts. This 
rule sets out the criteria and procedures 
the Secretary uses in determining 
whether to accept title of certain Indian 
lands to the United States, as trustee, for 
the benefit of an individu al Indian or a 
tribe. 

(d) This rule does not raise novel legal 
or policy issues. This rule is of an 
administrative, technical, and 
procedural nature. The land acquisition 
regulations have been in effect since 
1980. We are proposing to amend them 
in order to clarify procedures and 
requiremen ts. 

Regulatory Flexibility Act 

The Departmen t of the Interior 
certifies that this regulation will not 
have a significan t economic effect on a 
S11 bstan tial num ber of small en tHies 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). A Regulatory 
Flexibility analysis is not required. See 
our initial analysis above item l(a) 
under Regulatory Planning and Review. 
The effect on small entities will be 
minimal. 

(a) It does not have an annual effect 
on the economy of $100 million or 
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more. As stated above, the effect on the 
economy will be minimal. 

(b) It does not result in a major 
increase in costs or prices for 
consumers. individual industries, 
Federal, State. or local government 
agencies, or geographic regions. Actions 
taken by this rule will only affect title 
to tribal or individual Indian owned 
lands. While it may affect revemles 
collected by State or local jurisdictions, 
the effect as noted above, shou ld be 
minimal. 

(c) It does not result in significan t 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or the ability of U.S.-based 
enterprises to compete with foreign
based enterprises. As stated above, 
actions under this rule will only affect 
title to tribal or individual Indian 
owned lands. This rule is of an 
administrative, technical, and 
procedural nature. 

Small Business Regulatory Enforcement 
Fairness Act (SBREFA) 

This rule is not a major rule under 5 
U.S.C. 804(2), the Small Business 
Regulatory Enforcement Fairness Act. 
See the initial analysis above, item l(a) 
under Regulatory Planning and Review. 
This rule: 

(a) Does not have an annual effect on 
the economy of $100 million or more. 
An economic analysis is not required. 

(b) Will not cause a major increase in 
costs or prices for consumers, 
individual industries, Federal, State, or 
local govern men t agencies, or 
geographic regions. Actions under this 
rule will only affect title to tribal or 
individual Indian owned lands. 

(c) Does not have significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
th e a bili ty of U .S .-based en terprises to 
compete with foreign-based enterprises. 
Actions under this rule will only affect 
title to tribal or individual Indian 
owned lands. 

Unfunded Mandates Reform Act 

In accordance with the Unfunded 
Mandates Reform Act (2 U.S.C. 1531 et 
seq.): 

(a) The rule will not significantly or 
uniquely affect small governments. or 
the private sector. A Small Governmen t 
Agency Plan is not required. Additional 
expenses may be incurred by the 
requesting tribe or individual Indian to 
provide information to the Secretary. 
Tribes or an individl1 al Indian provide 
information in order to receive a benefit. 

(b) This rule will not produce a 
federal mandate ofa $100 million or 
greater in any year. The overall effect of 
this rule will be negligible to the State, 

local, or tribal governments or the 
private sector. See our analysis under 
Regulatory Planning and Review. 

Takings (E.O. 12630) 

With respect to Executive Order 
12630, the rule does not have significant 
takings implications. A takings 
implication assessmen t is not required 
because actions under this rule do not 
constitute a taking. Tribes or individual 
Indians are voluntarily transferring title 
to the United States for their own 
benefit. 

Federalism (E.O. 13083) 

With respect to Executive Order 
13083, the rule does not have significant 
federalism implications to warrant the 
preparation of a Federalism Assessment. 
The local tax base may be affected. 
However, this rule should not affect the 
relationship between State and Federal 
governments becau se actions in this rule 
apply only to a relatively small amount 
ofland. Due to the loss of tax revenue, 
the relationship between the State and 
local governments with tribes andlor the 
Federal Government may be affected. 
However, because the loss of revenue is 
minimal and most of the land to be 
acquired will be within the boundaries 
of reservations where there is already a 
measure ofIndian sovereignty, the 
effects are "insignificant" within the 
meaning of E. O. 13083. See the analysis 
under the Regulatory Planning and 
Review section. 

Civil Justice Reform (E.O. 12988) 

With respect to Execu tive Order 
12988, the Office of the Solicitor has 
determined that this rule does not 
unduly burden the judicial system and 
meets the requirements of sections 3(a) 
and 3(b)(2) of the Order. This rule 
contains no drafting errors or ambiguity 
and is written to minimize litigation, 
provides clear standards, simplifies 
procedures, reduces burden, and is 
clearly written. These regulations do not 
preempt any statute. They do supersede 
the current land acquisition regulations 
and the current procedure for 
establishing Indian Land Consolidation 
Areas. They would not be retroactive 
with respect to any land already taken 
into trust, but would apply to pending 
applications. 

Paperwork Reduction Act 

This regulation does require an 
information collection from ten or more 
parties and a submission under the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.). The information collection 
requirements in §§ 151.4; 151.9; 151.12, 
151.15, 151.18, and 151.26 under 44 
U.S.C. 3501 et seq. have been submitted 

to the Office of Management and Budget 
for approval and assigned clearance 
number 1076-xxxx. This information is 
required from Indian tribes and 
individual Indians who wish to convey 
land into trust status. 

The burden associated with these 
requests is presented in a table in the 
ADDRESSES section of the pream ble, and 
public comments are requested on these 
collection s. 

National Environmental Policy Act 

This rule does not constitute a major 
Federal action significantly affecting the 
.quality of the human environment. A 
detailed statement under the National 
Environmental Policy Act of 1969 is not 
reql1ired becau se this ru Ie is of an 
administrative, technical, and 
procedural nature. 

Government-to-Government 
Relationship With Tribes 

Tn accordance with the President's 
memorandum of May 14, 1998, 
"Consultation and Coordination with 
Indian Tribal Governments" CPR Vol. 
63. No. 96, Pages 27655-27657) and 512 
DM 2, we have evaluated any potential 
effects upon Federally recognized 
Indian tribes and have determined that 
there are no potential adverse effects. 
No action is taken under this rule unless 
a tribe or an individual Indian 
voluntarily requests that the United 
States place land in trust for their 
benefit. Tribes will be asked for 
comments prior to publication as a final 
regulation of this rule and their 
commen ts w ill be con sid ered prior to 
publication. 

Ust of Subjects in 2S CFR Part 151 

Indians-lands. 

For the reasons set out in the 
preamble, we are proposing to revise 
Part 151 in Chapter I of Title 25, of the 
Code of Federal Regulations so that it 
will read as follows: 

PART 151-ACQUISITION OF TITLE TO 
LAND IN TRUST 

Subpart A-Purpose, Definitions, General 

Sec. 
151.1 What is the purpose of this part? 
151.2 How nre key terms defined in this 

part? 
151.3 To what types of transactions does 

this part apply? 
ISlA How does an individual Indian or a 

tribe apply to have title to land conveyed 
to tbe United States in trust? 

151.5 How do we process a request? 
151.6 How do we proceed after making a 

decision on a request? 
151.7 When does the land attain trust 

status? 
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151.8 Will we accept and hold in trust an 
undivided fractional interest in land for 
an individual Indian or a tribe? 

Subpart B-Discretionary Acquisitions of 
Title On-Reservation 

151.9 What information must be provided 
in a request in volving land inside a 
reservation or in sid e an approved Tribal 
Land Acquisition Area? 

151.10 What criteria will we use to evaluate 
a request involving land inside a 
reservation or inside an approved Tribal 
Land Acquisition Area? 

151.11 Can an individual Indian or a tribe 
acquire land inside a reservation or 
inside an approved Tribal Land 
Acquisition Area of another tribe? 

Subpart C-Mandatory Acceptance of Title 
Off-Reservation 

151.12 What information must be provided 
in a request in volving land ou tside a 
reservation or outside a Tribal Land 
Acquisition Area? 

151.13 Can an individual Indian acquire 
land outside his or her own reservation? 

151.14 What criteria will we use to evaluate 
a request involving land outside a 
reservation or outside an approved 
Tribal Land Acquisition Area? 

Subpart D-Mandatory Acquisitions of Title 

151.15 What information must be provided 
in a request to process a mandatory 
transfer of title into trust status, and how 
will we process the request? 

151.16 Can our determination that a 
transfer of title into trust status is 
mandatory be appealed? 

Subpart E-Tribal Land Acquisition Areas 

151.17 What is a Tribal Land Acquisition 
Area? 

151.18 What mustbe included in a request 
for Secretarial approval of a Tribal Land 
Acquisition Area? 

151.19 How is a tribal request for 
Secretarial approval processed 7 

l51.20 What criteria will we use to decide 
whether to approve a proposed Tribal 
Land Acquisition Area? 

151.21 Can a tribe include in its Tribal 
Land Acquisition Area land inside 
another tribe's reservation or Tribal Land 
Acquisition Area? 

151.22 ITa Tribal Land Acquisition Area is 
not approved, is the tribe prohibited 
from acquiring land within it? 

151.23 Ifa Tribal Land Acquisition Area is 
approved, does the land taken into trust 
with in it attain reservation status? 

151.24 Can a Tribal Land Acquisition Area 
be modified after approval? 

Subpart F-False Statements, 
Recordkeeping, Information Collection 

151.25 What is the penalty for making false 
statements in connection with a request 
that we place land in trust? 

151.26 What recordkeeping and reporting 
requirements apply to acquisitions of 
trust title under this part? 

151.27 Do information collections under 
th is part h ave Office of Manage men t and 
Budget approval? 

AUTHORITY: R.S. 161: 5 U.S.c. 301. Interpret 
or apply 46 Stat. 11 06, as amended; 46 Stat. 
1471, as amended: 48 Stat. 985, as amended: 
49 Stat. 1967, as amended, 53 Stat. 1129: 63 
Stat. 605: 69 Stat. 392, as amended: 70 Stat. 
290, as amended; 70 Stat. 626; 75 Stat. 505; 
77 SIal. 349; 78 Stal. 389: 78 Stat. 747: 82 
Stat. 174. as amended; 82 Stat. 884: 84 Stat. 
120; 84 Stat. 1874; 86 Stat. 216; 86 Stat. 530; 
86 Stat. 744; 88 Stat. 78; 88 Stat. 81; 88 Stat. 
1716; 88 Stat. 2203; 88 Stat. 2207; 18 U.S.C. 
1001; 25 U.S.C. 2, 9, 409a, 450h, 451, 464, 
465,467,487,488,489,501,502,573,574, 
576,608,608a, 610, 610a, 622,624, 640d-l0, 
1466,1495, and other authorizing acts. 

Subpart A-Purpose, Definitions, 
General 

§ 151.1 What is the purpose of this part? 
The purpose of this part is to describe 

the au thorities, policies, and procedures 
that we use to decide whether to accept 
title to land in the name of the United 
States to be held in trust for the benefit 
of an individu al Indian or a tribe. 

§ 151.2 How are key terms defined In this 
part? 

A lienation means a conveyance or 
transfer of title to property. 

Bureall means the Bureau ofIndian 
Affairs within the Departmen t of the 
Interior. 

DiscretionalY acquisitions of title 
means those acquisitions of trust title 
which we are authorized, but are not 
required, to accept administratively. 

Encumbrance means a limitation on 
the title of property, such as a claim, 
lien, easement, charge, or restriction of 
any kind. 

Fee simple land means title to land is 
absolu te and clear of any condition or 
restriction, and with unconditional 
power of disposition. 

Host tribe means the tribe having 
jurisdiction over the land being 
acquired. 

Individual Indian means a person 
who: 

(1) Is a member of a federally 
recognized tribe; or 

(2) Was physically resid ing on a 
federally recognized Indian reservation 
as ofJune 1, 1934, and is a descendant 
of an enrolled member of a federally 
recognized tribe; or 

(3) Possesses a total of one-half degree 
or more Indian blood of a federally 
recognized tribe. 

Land means real property or any title 
intercst therein, as defined by the 
statu te that au thorizes the land 
acquisition. 

Legislative transfer of title means the 
direct transfer of title to land in to tru st 
status for the benefit of an individual 
Indian or Indian tribe by Congress 
through legislation. The regulations in 
this part do not apply to legislative 
tran sfers of title. 

MandatolY acceptance o.ftitle means 
a conveyance of trust title which 
Congress has required the Secretary to 
accept if certain specified conditions 
over which the Secretary has no control 
are met. 

Reservation means that area of land 
which has been set aside or which has 
been acknowledged as having been set 
aside by the United States for the use of 
the tribe, the exterior boundaries of 
which are more particularly defined in 
the final tribal treaty, agreement, 
Executive Order, federal statute, 
Secretarial Order, or judicial 
determination, except that in the State 
of Oklahoma, "reservation" means that 
area of land constituting the former 
reservation of the tribe. "Former 
reservation" means lands that are 
within the jurisdictional area of an 
Oklahoma Indian tribe and that are 
within the boundaries of the last 
reservation established by treaty, 
Execu tive Orders, or Secretarial Orders. 

Restricted fee land means land for 
which an individual Indian or a tribe 
holds fee simple title subject to 
limitations or restrictions against 
alienation or enc\lmbrance as set forth 
in the title and/or by operation oflaw. 

Secretal), means the Secretary of the 
In terior or an au thorized represen talive. 

Tribal Land A cqllisition A rea means a 
geographic bound ary deSignated by a 
tribe that does not have a reservation, 
within which the tribe plans to acquire 
land over a specified period of time. 

Tribe means any Indian tribe, nation, 
band, p,leblo, town, community, 
rancheria, colony, or other group of 
Indians, which is recognized by the 
Secretary as eligible for the special 
programs and services provided by the 
Bureau of Indian Affairs, and listed in 
the Federal Registerundet Pub. L. 103-
454, Act of Nov. 2,1994 (l08 Stat.4791; 
25 U.S.C. 479a (1994)). 

Trllst land means land, or an interest 
therein, [or which the United States 
holds fee title in trust for the benefit of 
an individual Indian or a tribe. 

Undivided fractional interest means 
that the interest of co-owners is in the 
entire property and that such interest is 
indistingllishable. The interest has not 
been divided out from the whole parcel. 
(Example: If you own 1/4 interest in 160 
acres, you do not own 40 acres. You 
own 1/4 of the whole 160 acres because 
your 1/4 interest has not been divided 
out from the whole 160 acres.) 

We means the Secretary of the Interior 
or an au thorized represen tati ve. 

§ 151.3 To what types of transactions does 
this part apply? 

(a) Except as provided in paragraphs 
(b) and (c) ofthis section, this part 
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applies to all fee simple land-to-tru st, 
restricted fee land-to-trust, trust-to-trust, 
and land exchange transactions. 

(b) This part does not apply to the 
following transactions: 

(1) Fee to restricted fee or restricted 
fee to restricted fee; 

(2) The transfer of til Ie of trust land 
through inheritance Dr escheat; or 

(3) The Legislative transfer of title into 
trust status. 

(c) We will not accept title to land in 
trust in the State of Alaska, except for 
the Metlakatla Indian Community of the 
Annette Island Reserve of Alaska or its 
members. 

§ 151.4 How does an individual Indian or a 
tribe apply to have title to land conveyed to 
the United States in trust? 

Individu al Indians and tribes mu st 
send us a written request asking lhat we 
accept title and place the land into trust. 

(a) The request must: 
(1) Identify the applicant (including 

lhe applicant's tribal affiliation); 
(2) Include the legal description of the 

land to be acquired; and 
(3) Include all information which 

shows that the proposed acquisition 
meets the applicable requirements in 
this section. 

(b) The request does not need to be in 
any special form. However, we strongly 
urge the applicant to address each 
section of this part that is relevant to the 
type of acquisition (e.g., on- or off
reservation, discretionary or 
mandatory), in the order it appears here. 
Constructing the request in this way 
will enable us to review the request 
more effi ci en tly. 

(c) We may also ask for additional 
information to aid us in reaching a 
decision. 

§ 151.5 How do we process the request? 
(a) After we receive the request, we 

will notify the State, county, and 
municipal governments having 
regulatory jurisdiction over the land. We 
will send all notices under this section 
by certified mail, return receipt 
requested. The notice will contain the 
information described in paragraph 
(u)(I) Dr (a)(2) of this section, as 
appropriate. 

(1) If the request is for on-reservation 
lands or lands inside an approved Tribal 
Land Acquisition Area, the notice we 
send under this section will: 

(i) Include the name of the applicant; 
(ii) Describe the lands proposed to be 

taken in trust; 
(iii) State the proposed use of the 

land; and 
(lv) Invite the State and local 

governments from the State in which 
the land is located to comment in 

writing within 30 days on the proposed 
acquisition. 

(2) If the request is for land ou tside a 
reservation and outside a Tribal Land 
Acquisition Area, the notice we send 
under this section will: 

(i) Include the name of the applicant; 
(ii) Describe the lands proposed to be 

taken in tru st; 
(iii) Describe the proposed use of the 

land; and 
(iv) Invite the State and local 

governments from the State in which 
the land is located to com men tin 
writing within 60 days on the 
acquisition's poten tial effects on the 
State and local governments, including 
on their regu latory jurisdiction, real 
property taxes, and special assessmen ts. 

(b) After the comment period has 
ended, we will send to the applicant 
copies of any comments made by State 
or local governments on the applicant's 
request. We will give the applicant a 
reasonable time in which to reply to the 
comments. 

(c) Subject to restrictions on 
disclosme required by the Freedom of 
Information Act (5 U.S.c. 552), the 
Privacy Act (5 U.S.C. 552a), and the 
Trade Secrets Act (18 U.S.c. 1905) the 
request will be available for review at 
the local BIA agency or area office 
having administrative jurisdiction over 
the land. 

(d)We will consider all the 
documentation that the applicant 
submits. 

§ 151.6 How do we proceed after making a 
decision on the request? 

(a) We will send the applicant a 
certified letter describing our decision 
to accept or deny a request. We will also 
send a copy of the decision letter to 
everyone (including Stale and local 
governments) who sent us written 
comments on the request. The notice to 
interested parties will explain that they 
have a right to appeal our decision 
under part 2 ofthis title. 

(b) If our decision is to deny th e 
reguest, we will take no further action. 

(c) If our decision is to approve the 
request, after the exhaustion of 
administrative remedies we will: 

(1) Complete a preliminary title 
examination. For both discretionary and 
mandatory acquisitions, after we 
examine the title evidence, we will 
notify the applican t of any liens, 
encumbrances, or infirmities. If the 
liens, encumbrances, or infirmities 
make title to the land llnmarketable, we 
will require the applicant to eliminate 
the liens, encumbrances, or infirmities 
before we act on the application. 

(2) Pllblish in the Federal Register. or 
in a newspaper of general circulation 

serving the affected area, a notice of the 
decision to take land into trust under 
this part. The notice will state that we 
have made a final decision to take land 
in lrust and that we will accept title in 
the name of the United States no sooner 
th an 30 days after the notice is 
published; 

(3) Act on any judicial appeals that 
may be filed; and 

(4) After the exhaustion of judicial 
remedies, accept trust title to the land 
by issuing or approving an appropriate 
instrument of conveyance. 

§ 151.7 When does land attain trust 
status? 

After the Secretary has published 
notice of intent to take the land into 
trust pursuanl to § 151.6 (c)(2), the time 
period for appeal has run, all appeals 
rights have been exhausted, and all title 
objections have been cleared, we will 
approve or issue the appropriate 
instrumen t of conveyance. Only after 
these steps have been completed will 
the land attain trust status. The 
approved deed will then be recorded in 
the county where located, title evidence 
will be updated, a final title opinion 
will be issued and the deed will be 
recorded in the appropriate Bureau of 
Indian Affairs title plant under part 150 
of this chapter. 

§ 151.8 Will we accept and hold in trust an 
undivided fractional interest in land for an 
individual Indian or a tribe? 

We will not accept and hold in trust 
for an individual Indian or a tribe an 
undivided fractional interest in land, 
except under one of the following 
conditions: 

(a) The individual Indian or tribe 
already owns an undivided fractional 
restricted or trust interest in the land, 
and is acquiring the additional 
interest(s) to consolidate ownership. 

(b) The individual Indian or tribe 
acquires the undivided fractional 
interest as the result of a gift under 
§ 152.25(d) of this chapter and the 
conveyance does not result in further 
fractionation of in terest in the land. 

(c) The individual Indian or tribe is 
acquiring interest in fee and there are 
existing undivided fractional trust or 
restricted interests in the same land. 

(d) The individual Indian or tribe 
offers and agrees to purchase the 
remaining undivided fractional trust or 
restricted interest in the land. at not less 
than fair market vaille. 

(e) A specific statute grants the 
individual Indian or tribe the right to 
purchase an undivided fractional 
interest in trust or restricted land 
withou t offering to purchase all 
interests. 
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(f) A majority of the owners of the 
remaining undivided trust or restricted 
fractional interest agree in writing that 
the individual Indian or tribe may 
acq u ire th e in terest. 

(g) Under the Indian Land 
Consolidation Act, 25 U.S.c. 2201 et 
seq., a tribe may acquire an undivided 
fractional interest in trust or restricted 
land under these conditions: 

(1) The land is inside the tribe's 
reservation, or inside an approved 
Tribal Land Consolidation Area, or is 
otherwise subject to the tribe's 
jurisdiction, and 

(2) The tribe acquires the land: 
(i) At not less than the fair market 

value; and 
(ii) With the written consen t of a 

majority of the owners of the remaining 
undivided fractional trust or restricted 
interest of this land. 

(h) The tribe acquires, at not less than 
the fair market value, part or all of the 
undivided fractional interests in a 
parcel of trust or restricted land within 
the tribe's reservation, or subject to the 
tribe's jurisdiction and: 

(1) Over 50 percent of the owners of 
the undivided fractional interests 
consen t in writing to the acql1isition; or 

(2) An individual Indian makes an 
offer under paragraph (e) of this section. 

(i) An individual Indian: 
(1) Already owns an undivided 

fractional in terest in the land; 
(2) Offers to match a tribal offer to 

purchase under paragraph (d) of this 
section; and 

(3) Has II sed and possessed the land 
for at least 3 years preceding the tribe's 
offer to purchase. 

Subpart Part B-Discretionary 
Acquisitions of Title On-Reservation 

§151.9 What Information must be 
provided in a request Involving land Inside 
a reservation or inside an approved Tribal 
Land Acquisition Area? 

A request from an individual Indian 
or a tribe asking that the United States 
accept title to land inside a reservation 
boundary or to land inside an approved 
Tribal Land Acquisition Area mllst 
include: 

(a) A complete description, or a copy, 
of the federal statute that authorizes the 
United States to accept the land in trust 
and any limitations contained in the 
authority. 

(b) An explanation of why the 
individual Indian or tribe needs land to 
be in trust and how the land will be 
used. This explanation is a crucial factor 
in determining if the reqllest should be 
approved. 

(c) If the applicant is a tribe, an 
explanation of whether the tribe: 

(1) Already owns an undivided 
fractional tTU st or restricted in terest in 
the land; and 

(2) Maintains jurisdiction over the 
land. 

(d) If the applicant is an individual 
Indian, an explanation of: 

(1) Whether the applicant already 
owns an undivided fractional tru st or 
restricted in terest in the land; 

(2) The amount ofland that the 
applicant already owns and the statu s of 
the land (fee, restricted, or trust); and 

(3) Whether the applicant needs 
assistance in handling real estate affairs. 
For example, tell us if the applicant is 
a minor or has been declared legally 
incompetent. 

(e) Title insurance or an abstract of 
title that meets the Standards for the 
Preparation of Title Evidence in Land 
Acquisitions by the United States, 
issued by the U. S. Department of 
Ju stice. 

(f) Documentation that we need to 
comply with 516 DM 6, Appendix 4, 
National Environmental Policy Act 
(NEPA) Revised Implementing 
Procedures, and 602 DM 2, Land 
Acquisitions: Hazardous Substances 
Determinations. (For copies of these 
directives, see the Department of 
Interior, Bureau of Indian Affairs web 
site at: <http://www.doLgov/bureau
indian-affairs.htm!>.) Include a record 
of consultation with appropriate 
authorities regarding environmental, 
endangered species, water quality, fish 
and wildlife, wetlands, transportation, 
air quality, cultural, historical value, 
hazardous waste, and toxic material 
iSSlles. 

§ 151. 10 What criteria will we use to 
evaluate requests involving land inside a 
reservation or inside an approved Tribal 
Land Acquisition Area? 

We will review all information 
submitted under § 151.9. We may 
decide to accept trust title to the land if 
the acquisition meets all of the 
following criteria: 

(a) We determine that the conveyance 
is necessary to facilitate tribal self
determination, economic development, 
Indian hOllsing, or land consolidation; 

(b) There is legal authority that 
authorizes us (0 accept the Jand in (rust; 

(c) The request is complete (including 
all supporting documen ts); 

(d) The request will benefit the 
economic and/or social condition of the 
applicant; 

(e) There is title insmance or an 
abstract of title that meets the Standards 
for the Preparation of Title Evidence in 
Land Acquisitions by the United States, 
issued by the U. S. Department of 
Justice; 

(f) There is information sufficient for 
compliance with 516 DM 6, Appendix 
4, National Environmental Policy Act 
(NEPA) Revised Implementing 
Procedures, and 602 DM 2, Land 
Acquisitions: Hazardous Substances 
Determin ations, including, a record of 
coordination with agencies having 
jurisdiction over cultural, historic, or 
natural resources; and 

(g) We determine after mitigation of 
effects on the environment, cultural 
resources, historic resources, and 
endangered or threatened species, that 
the conveyance is consistent with 
applicable environ men tal, cu !tural, 
historic, or natural resources law. 

§ 151.11 Can an individual Indian or a tribe 
acquire land Inside a reservation or inside 
an approved Tribal Land Acquisition Area 
of another tribe? 

An individual Indian or a tribe, 
including individual Indians and tribes 
in Oklahoma, may acquire land in trust 
on another tribe's reservation, or inside 
another tribe's approved Tribal Land 
Acquisition Area, if the host tribe's 
governing body consents in writing. No 
consen t is required if: 

(a) An individual Indian or tribe 
already owns an undivided fractional 
trust or restricted interest in the parcel 
of land to be acqllired; or 

(b) The proposed acquisition is inside 
a reservation or an approved Tribal 
Land Acquisition Area that is shared by 
two or more tribes, and the acquisition 
is for one of these tribes, or one of these 
tribes' members. 

Subpart C-Discretionary Acquisitions 
Off-Reservation 

§ 151.12 What Information must be 
provided In a request involving land outside 
a reservation or outside a Tribal Land 
AcqUisition Area? 

A request from an individual Indian 
or a tribe asking that the United States 
accept title to land outside a reservation 
boundary and outside an approved 
Tribal Land Acquisition Area, must 
include: 

(a) A complete description, or a copy 
of, the statutory authority that 
authorizes the United States to accept 
land in trust and any limitations 
contained in the allthority; 

(b) An explanation of the need of the 
individual Indian or tribe for land in 
trust and how the land will be used. 
This explanation is a crucial factor in 
determining if the request should be 
approved. The request must explain: 

(1) Why the present land base is not 
appropriate for the activity 
contemplated in the request; 

(2) Why the applicant needs the land 
in trust for the proposed use; and 
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(3) How trust status will benefit the 
applicant's economic and/or social 
conditions. 

(c) A description of how the applicant 
will \lSe the land. This description must 
include an explanation of: 

(1) The past uses of the land; 
(2) The present use of the land; 
(3) The anticipated future uses of the 

land; 
(4) The cultural or historical interest 

in the land; 
(5) The objectives that the individual 

Indian or tribe hopes to attain; and 
(6) If the acquisition is for housing: 
(i) The projected number of units to 

be built; and 
(ii) The number of members who will 

benefit. 
(7) If the appHcant is acquiring the 

land for business purposes, the tribe 
must provide a business plan that 
specifies the anticipated economic 
benefits of the proposed use. 

(d) A description of the following: 
(1) The location of the land relative to 

State boundaries; 
(2) The distance of the land from the 

boundaries of the tribe's reservation; 
(3) The distance of the land from the 

Bureau's agency or area office; 
(4) The location of roads and rights

of-way that provide access to the land; 
and 

(5) The location ofland in relation to 
the tribe's other trust lands. 

(e) A description of the effect on the 
State and its political subdivisions of 
removing the land from tax rolls. 
Describe any measures the applican t 
will take to reduce these effects. The 
description of effects must include an 
explanation of: 

(l)The amount of annual taxes 
currently assessed by the local 
governments; 

(2) The amount of annual revenue lost 
from special assessments to the local 
governments, if any; 

(3) The amoun t of annual revenue lost 
from min eral receip ts to th e local 
governments, if any; and 

(4) The local govern men ts' ability to 
provide pu blic safety services for the 
land. 

(f) A description of any jurisdictional 
and land use infrastructure issues that 
might arise. The description must 
address each of the following issues. 

(1) Zoning, including: 
(i) The current zoning of the land; 
(ii) Any proposed use conflicts with 

current zoning; and 
(iii) Any tribal zoning ordinances. 
(2) Law enforcement and cross

deputization, including: 
(i) Who currently provides law 

enforcement services for the land; 
(ii)Whether the tribe already has its 

own law enforcement; 

(iii) Who will supply law enforcement 
if the land is approved for trust status; 
and 

(iv) Any additional reSOllfces reqllired 
to provide adequate law enforcement 
and how they will be funded. 

(3) Safety factors, including: 
(i) Who supplies fire protection 

service for th elan d; 
(li) Who supplies emergency medical 

service for the land; and 
(iii) If the land is in a flood area or 

flood control area. 
(4) Traffic, roads, and streets, 

including: 
(i) Access to the land; 
(ii) A description and quan tification 

of anticipated increased traffic in the 
area from proposed use; and 

(iii) A description of whether existing 
roads and streets are adequ ate to handle 
any anticipated increase in traffic 
cau sed by the proposed use. 

(5) Sanitation, including whether: 
(i) The land is on a city sewage 

system; 
(ii) The land is served by an adequ ate 

sewage system that meets applicable 
standards; 

(iii)Trash pickup service or another 
method of trash disposal is available for 
the land; 

(iv) The city or another facility 
supplies services to the land; 

(v) There is an adequ ate water supply 
for the proposed use and any future 
anticipated uses; and 

(vi) Whether the tribe has water rights 
to the available water supply. 

(6) Utilities, including: 
(i) Whether a city or a rural electric 

company supplies electricity to the 
land; and 

(ii) The source of heating for the land, 
such as: natural gas, propane, oil, coal, 
wood, electric, or solar. 

. (7) Whether there are any cooperative 
agreements or vohlntary actions 
intended to address jmisdictional and 
land use conflicts. 

(8) Whether the tribe has made any 
provisions to compensate the State or 
local governments for revenue lost 
because of the removal of the land from 
the tax rolls. (Include any increases in 
Title IX funding from the Indian 
Education Act or Impact Aid funding.) 

(g) Whether there is title evidence that 
meets the Standards for the Preparation 
of Title Evidence in Land Acquisitions 
by the United States, issued by the U. 
S. Department of Justice. The evidence 
will be examined to determine if the 
applicant has marketable title. 

(h) The documentation that we need 
to comply with 516 DM 6, Appendix 4, 
National Environmental Policy Act 
(NEPA) Revised Implementing 
Procedures, and 602 DM 2, Land 

Acquisitions: Hazardous Substances 
Determinations. (For copies of these 
directives, see the Bureau ofIndian 
Affairs web site at: <http:// 
www.doLgov/bureau-indian
affairs.html>.) Inc1ude a record of 
consultation with appropriate 
authorities regarding environmental, 
endangered species, water quality, fish 
and wildlife, wetlands, transportation, 
air quality, cultural, historical vahle, 
hazardous waste, and toxic material 
issues. 

(i) If the request is for an individual 
Indian. documentation demonstrating 
that the applicant's request meets one of 
the criteria described in § 151.13. 

§ 151.13 Can an individual Indian acquire 
land outside his or her own reservation? 

Except as provided in paragraphs (a) 
and (b) ofthis section, we will not 
accept title to land in trust outside an 
individualIndian's reservation. We may 
approve acquisitions ofland outside an 
individual Indian's reservation if: 

(a) The individual Indian already 
owns an undivided fractional trust or 
restricted interest in the property being 
a cqu ired; or 

(b) The individual Indian has sold 
trust or restricted interest in land and 
the money received from the sale is 
reinvested in other land selected and 
purchased with these funds, or the 
individual Indian is purchasing land 
with funds obtained as a result ofa sale 
of trust or restricted land under 25 
U.S.C.409a. 

§ 151.14 What criteria will we use to 
evaluate a request involving land outside a 
reservation or oulside an approved Tribal 
Land AcqUisition Area? 

We will review all information 
submitted under section § 151.12. We 
may decide to place the land in trust if 
we determine that the application meets 
all of the following criteria: 

(a) We determine that the conveyance 
is necessary to facilitate tribal self
determination, economic development, 
Indian housing, or land consolidation; 

(b) There is legal authority that 
atlthorizes us to accept land in trust; 

(c) The request is complete (including 
all supporting documents); 

(d) The acquisition will benefit the 
tribe's economic and/or social 
conditions; 

(e) There is title evidence that meets 
the Standards for the Preparation of 
Title Evidence in Land Acquisitions by 
the United States, issued by the U. S. 
Department of Ju stice; 

(f) There is information sufficient for 
compliance with 516 DM 6, Appendix 
4, National Environmen tal Policy Act 
(NEPA) Revised Implementing 
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Procedures, and 602 DM 2, Land 
Acquisitions: Hazardous Substances 
Determinations: a record of coordination 
with agencies having jurisdiction over 
cultural, historic, and natural resources; 

(g) We determine after mitigation of 
impacts on the environment, cultural 
resources, historic resources, and 
endangered or threatened species, that 
the conveyance is consistent with 
applicable environmental, cultural and 
historic resources law, and the 
Endangered Species Act; 

(h)We determine that any adverse 
impacts on local governments and 
communities are reasonable compared 
to the benefits flowing to the applicant 
from taking the land in trust; 

(i) The Bureau of Indian Affairs is 
equipped to handle the additional 
responsibilities ofthis acquisition and 
has sufficient staff to perform 
inspections for rights-of-way, leasing, 
soil conservation, and oil and gas 
exploration, or any other 
responsibilities resulting from the 
acquisition of the land in trust status; 
and 

(j) The location of the land relative to 
State boundaries, and its distance from 
the boundaries of the tribe's reservation, 
is reasonable based in part on the 
following: 

(1) If the land is in a different state 
than the tribe's reservation, the tribe's 
justification of anticipated benefits from 
the acquisition will be subject to greater 
scrutiny. 

(2) As the distance between the tribe's 
reservation or approved Tribal Land 
Acquisition area and the land to be 
acquired increases, the tribe's 
justification of anticipated benefits from 
the acquisition will be subject to greater 
scrutiny. 

(3) As the distance between the tribe's 
reservation or approved Tribal Land 
Acquisition Area and the land to be 
acquired increases, the concerns raised 
by the state and local governmen ts will 
be given greater weight. 

Subpart D-Mandatory Acceptance of 
Title 

§151.15 What information must be 
provided in a request to process a 
mandatory transfer of title into trust status, 
and how will we process the request? 

(a) To help us determine whether we 
are mandated by legislation to accept 
trust title to a specific tract ofland, we 
require submission of the following 
docu mentation: 

(1) A complete description, or a copy 
of, the statutory authority that directs 
the United States to place the land in 
trust, and any limitations contained in 
that authority; 

(2) Title insurance or an abstract of 
title that meets the Standards.for the 
Preparation o.fTitle Evidence in Land 
Acquisitions by the United States, 
issued by the U.S. Department of 
Justice; and 

(3) Any additional information that 
we may request. 

(b) Ifwe determine that the transfer of 
title into trust status is mandatory, we 
will publish that determination and a 
notice of intent to take the land in trust 
in the Federal Register. 

§ 151.16 Can our determination that a 
transfer of title into trust status Is 
mandatory be appealed? 

The Department's determination that 
a transfer of title into trust status is 
"mandatory" may be appealed 
according to requirements set forth in 
part 2 of this title. 

Subpart E-Tribal Land Acquisition 
Areas 

§ 151.17 What is a Tribal Land AcqUisition 
Area? 

A Tribal Land Acquisition Area is a 
geographic boundary designated by a 
reservation-less tribe within which the 
tribe plans to acquire land within a 10-
year period. If the Secretary approves 
the Tribal Land Acquisition Area under 
this part, the reservation-less tribe can 
acquire parcels of land within the Tribal 
Land Acquisition Area during that 10-
year period under the on-reservation 
provisions of this part. 

§151.18 What must be included in a 
request for Secretarial approval of a Tribal 
Land Acquisition Area? 

A request for Secretarial approval of 
a Tribal Land Acql1isition Area mu st be 
made in writing, althol1gh we do not 
require that it take any special form. 
However, we strongly urge the applicant 
to address each applicable section of 
this part in the order it appears here. 
Constructing the application in this way 
will help us review the reql1 est more 
efficiently. To be complete, a request for 
Secretarial approval of a Tribal Land 
Acquisition Area must identify the 
applicant tribe, and must include: 

(a) A complete description, or a copy, 
of the federal statute(s) that authorize 
the United States to accept land in trust 
on behalf of the tribe, and any 
limitations contained in that authority. 

(b) Copies of tribal documents relating 
to the establishment of the Tribal Land 
Acquisition Area and the acquisition of 
land within it, including: 

(1) A copy of the tribe's constitution 
and by-laws, corporate charter, 
resolution, or excerpts from those 
documents that identify and grant tribal 

officials the authority to acquire tribal 
lands on behalf ofthe tribe; 

(2) A copy of a tribal resolu tion 
designating the Tribal Land Acquisition 
Area, including a legal description of 
the lands located within it; and 

(3) A copy of a tribal resolu tion 
reql1esting that the Secretary approve 
the proposed Tribal Land Acquisition 
Area. 

(c) A narrative summary that 
describes the purposes and goals for 
acquiring lands in trust within the 
Tribal Land Acquisition Area, including 
general information about whether the 
lands are to be used for residential, 
governmental, educational, economic 
development, or other purposes. 

(d) A narrative of the tribe's history 
that explains: 

(1) When the tribe was federally 
recognized, and whether it was thr011gh 
legislation, treaty, or the Bureau of 
Indian Affairs' Federal 
Acknowledgment Process; and 

(2) If applicable, how the tribe became 
dispossessed of its former reservation 
lands. 

(e) A description of the Tribal Land 
Acquisition Area, including: 

(1) A legal description of the lands 
within the Tribal Land Acquisition 
Area; 

(2) Information about whether the 
lands are within the tribe's former 
reservation or aboriginal homelands; 

(3) Information about whether the 
lands are Federal lands, State lands, or 
private lands; 

(4) Information about whether the 
lands overlap with another tribe's 
ju risd ictional area; 

(5) Information about the significance 
of the land to the tribe, including 
whether the land has any particular 
historical, cu ltural, religiou s, or other 
value to the tribe; and 

(6) Information about the distance of 
the Tribal Land Acquisition Area from 
the Bureau's nearest agency or area 
office. 

(f) A description of the location of 
roads and rights-of-way, or of additional 
rights-or-way that may be needed to 
provide access to lands located within 
the Tribal Land Acquisition Area. 

(g) A description of the reasonably 
anticipated overall effect on the State 
and its political subdivisions of 
removing lands located within the 
Tribal Land Acquisition Area from tax 
rolls, and a description of any measures 
the applicant will take to reduce these 
effects. The description of effects mu st 
include an explanation of: 

(1) The amoun t of annual taxes 
cllTrently assessed by the local 
governments for lands located within 
the Tribal Land Acquisition Area; 
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(2) The amount of annual revenue 
which would be lost from special 
assessmen ts to the local governments, if 
any; 

(3) The amount of annual revenue lost 
from mineral receipts to the local 
governments, if any; and 

(4) The local governments' ability to 
provide public safety services for lands 
located within the Tribal Land 
Acquisition Area. 

(h) A description of any overall 
jurisdictional and land use 
infrastructure issues that might arise if 
the lands within the Tribal Land 
Acquisition Area is taken into trust. The 
description must address each of the 
following issues. 

(1) Zoning, including: 
(i) The current zoning of the land; 
(ii) Any proposed use conflicts with 

current zoning; and 
(iii) App licable tribal zoning 

ordinances. 
(2) Law enforcemen t and cross

depulization, inchlding: 
(i) Who currently provides law 

enforcement services for the land; 
(ii) Whether the tribe already has its 

own law enforcement; 
(iii) Who will supply law enforcement 

if the land is approved for tnlst status; 
and 

(iv) Whether additional resources 
would be needed to provide adequate 
law enforcement. 

(3) Safety factors, including: 
(i) Who supplies fire protection 

service for lands located within the 
Tribal Land AcquisWon Area; 

(ii) Who supplies emergency medical 
service for lands located within the 
Tribal Land Acquisition Area; and 

(iii) Information about whether lands 
located within the Tribal Land 
Acquisition Area are in a flood area or 
flood control area. 

(4) Traffic, roads, and streets, 
including: 

(i) A description of current access to 
the land; 

(ii) A description and quantification 
of anticipated increased traffic in the 
area from proposed use; and 

(iii) A description of whether existing 
roads and streets are adequate to handle 
any anticipated increase in traffic 
caused by the proposed use. 

(5) Sanitation, including whether: 
(i) The lands located within the Tribal 

Land Acquisition Area are on a city 
sewage system; 

(ii) The lands located within the 
Tribal Land Acquisition Area are served 
by an adequate sewage system that 
meets applicable standards; 

(iii) Trash pickup service or another 
method of trash disposal is available for 
lands located within the Tribal Land 
Acquisition Area; 

(iv) The city or another facility 
supplies sanitation services to the lands 
located within the Tribe Land 
Acquisition Area; 

(v) There is an adequate water supply 
for the proposed use and any future 
anticipated uses; and 

(vi) Whether the tribe has water rights 
to the available water supply. 

(6) Utilities, including: 
(i) Whether a city or a rural electric 

company supplies electricity to lands 
located within the Tribal Land 
Acquisition Area; and 

(ii) The source of heating for lands 
located within the Tribal Land 
Acquisition Area, such as: natural gas, 
propane, oil, coal, wood, electric, or 
solar. 

(7) Whether there exist any 
cooperative agreements or voluntary 
actions intended to address 
jurisdictional and land use conflicts. 

(8) Whether the tribe has made any 
proviSions to compensate the State and 
local governments for revenue lost 
because of the removal of the lands from 
the tax rolls. (Include any increases in 
Title IX fu nding from the Indian 
Education Act or Impact Aid funding.) 

§ 151.19 How is a tribal request for 
Secretarial approval processed? 

When we receive a request for 
Secretarial approval of a Tribal Land 
Acquisition Area, we will review the 
supporting documentation to determine 
if the request meets the requirements of 
this part. If the request is complete, we 
will: 

(a) Provide notice of the request for 
Secretarial approval to the Governor's 
Office, to appropriate local government 
officials, and to appropri ate officials of 
tribes located within a 50-mile radius of 
the boundaries of the proposed Tribal 
Land Acquisition Area. Recipients of 
the notice will be provided 60 days from 
the date ofreceipt in which to comment 
on the proposed Tribal Land 
Acquisition Area and the requ est 
s11pporting it. Other interested parties 
may also submit comments during the 
60-day consultation period. 

(b) After the close of the consultation 
period, based on the criteria described 
in § 151.21, we will decide whether to 
approve the Tribal Land Acquisition 
Area. Our decision on whether to 
approve the Tribal Land Acqu isition 
Area will be communicated in the form 
of a certified letter to the applicant. We 
also will provide notice of our decision 
to interested parties by sending a copy 
of the decision letter to everyone 
(including State and local governments) 
who sent us written comments on the 
request for approval. 

(c) If we decide not to approve the 
Tribal Land Acquisition Area, we will 
take no further action. 

(d) Ifwe decide to approve the Tribal 
Land Acquisition Area, we will: 

(1) Publish in the Federal Register, or 
in a newspaper of general circulation 
serving the affected area, a notice of the 
decision to approve the Tribal Land 
Acquisition Area; and 

(2) Thereafter review requests to 
accept trust title land located within the 
Tribal Land Acquisition Area as "on
reservation" acquisitions under the 
applicable on-reservation provisions in 
this part. 

§ 151.20 What criteria will we use to decide 
whether to approve a proposed Tribal Land 
Acquisition Area? 

In general, because tribes without 
reservations are significantly 
disadvantaged, both in terms of cultural 
preservation and in terms of being 
ineligible for federal land-based 
programmatic funding and technical 
assistance, there is a presumption in 
favor of the tribe's need for at least some 
trust land. However, in determining 
whether to approve establishment of a 
Tribal Land Acquisition Area, we will 
consider the individual cirCl1mstances 
of each applicant tribe, surrou nding 
community, and affected land base. 
There are some standard criteria which 
will help direct our decision-making 
process. These standard criteria inclu de: 

(a) The request must be complete and 
contain all supporting documents; 

(b) The statutory basis upon which 
the tribe proposes creation of the Tribal 
Land Acquisition Area: if the tribe is the 
su bject of a statu te directin g the 
Secretary to take some unspecified land 
in to trust for the tribe's benefit the tribe 
will enjoy a greater presu mption in 
favor of approval of its proposed Tribal 
Land Acquisition Area. (For example, 
there is statutory language such as "the 
Secretary shall take land into trust 
within the tribe's service area," or "the 
Secretary shall take land into trust 
within X and Y coun ties. ") 

(c) The size of the proposed Tribal 
Land Acquisition Area in relation to the 
size of the tribe's membership: we will 
look for a reasonable connection 
between the amount cifland the tribe 
wishes to take into trust, and the basic 
trust needs (housing, health, 
employment opportunities) of the tribe's 
membership. 

(d) The relationship of the tribe to the 
lands located within the Tribal Land 
Acquisition Area: we will give greater 
weight to a request for approval ofa 
Tribal Land Acquisition Area that 
encompasses lands to which the tribe 
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has established a strong cultural, 
historical, and/or legal connection. 

(e) The ability of the tribe and the 
local non-Indian community to adjust to 
the jurisdictional changes that will 
occur if the lands within the Tribal 
Land Consolidation Area are taken into 
trust, including: 

(1) That there are adequate 
arrangements for provision of police and 
fire protecion and other emergency 
response for persons living within the 
Tribal Land Consolidation Area 
(whether living on trust or non-trust 
property); 

(2) That there are adequate 
arrangements for provision of other 
municipal-type services, such as garbage 
removal, water, sewage; 

(3) That adverse impacts on local 
governments and communities are 
reasonable compared to the benefits 
flowing to the applicant. 

§ 151.21 Can a tribe include In its Tribal 
Land Acquisition Area land inside another 
tribe's reservation or Tribal Land 
Acquisition Area? 

A tribe may include land inside the 
reservation boundaries or within an 
approved Tribal Land Acquisition Area 
of another tribe, if: 

(a) The host tribe's governing body 
consen ts in writing; 

(b) The tribe already owns llDdivided 
fractional trust or restricted interests in 
the tracts ofland identified in its Tribal 
Land Acquisition Area; or 

(c) The tracts of land to be included 
in the plan are inside a reservation or an 
approved Tribal Land Acquisition area 
that is shared by two or more tribes, and 
the plan is for one of these tribes. 

§ 151.22 If a Tribal Land Acquisition Area 
is not approved, is the tribe prohibited from 
acquiring land within it? 

No. However, the tribe will have to 
apply to have individu al parcels taken 
into trust under the off-reservation 
provisions of this part. 

§ 151.23 If a Tribal Land Acquisition Area 
is approved, does the land taken into trust 
within it altain reservation status? 

No. Lands taken in to trust within a 
Tribal Land Acqusition Area will enjoy 
"Indian country" status as that term has 
been defined in relevant federal statutes 
and caselaw. However, those lands do 
not attain "reservation" status by virtue 
of the Tribal Land Acquisition Area 
having been approved by the Secretary. 
Reservation status can only be attained 
if: 

(a) The tribe has applied to the 
Secretary under 12 U.S.C. 467; or 

(b) There is a specific federal statute 
designating the land as a reservation. 

§ 151.24 Can a Tribal Land Acquisition 
Area be modified after approval? 

Yes. However, the changes must be 
SUbmitted with a request for approval in 
compliance with the criteria in this part 
and must be approved by the Secretary. 

Subpart F-False Statements, 
Recordkeeping, Information Collection 

§ 151.25 What is the penalty for making 
1alse statements in connection with a 
request that we place land into trust? 

Anyone who knowingly and willfully 
makes a false statement in connection 
with a trust title acquisition request may 
be subject to criminal prosecution under 
the False Statements Accountability Act 
of 1996,18 U.S.C. 1001. 

§ 151.26 What record keeping and 
reporting requirements apply to 
acquisitions of trust title under this part? 

(a) Each document that we hold or 
that is created in the development of a 
request asking for land to be placed in 
trust is a permanent federal case file 
record. The Bureatl ofIndian Affairs file" 
will maintain each of the documents in 
accordance with National Archives and 
Records Administration requirements. 

(b) The Secretary will negotiate with 
Indian tribes and tribal organizations 
compacting and contracting under Title 
lor Title IV of the Indian Self
Determination and Education 
Assistance Act, 25 U.S.C. 250 et seq., to 
ensure that such tribes and tribal 
organizations also maintain each 
document in a case file in accordance 
with National Archives and Records 
Administration rules and reql1irements, 
and to ensure that they follow all 
Bureau reporting requ iremen ts 
concerning this part. 

§ 151.27 Do information collections under 
this part have Office of Management and 
Budget approval? 

(a) The information collection 
requirements contained in §§ 151.4; 
151.9; 151.12; 151.15, 151.18, and 
151.26 have been approved by the 
Office of Management and Budget under 
44 U.S.C. 33501 et seq. and assigned 
clearance U11mber 1076-xxxx. It is a 
requirement of the Paperwork 
Reduction Act that each respondent to 
any information collection be notified 
that an agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a current valid OMB 
control number pursuant to 35 U.S.C. 
3506(c)(B)(V); 44 CFR 1320 8(b)(3)(vii). 
Indian tribes and individuals must 
submit the information required under 
these sections to acquire land in to trust. 
We will use the information in making 
a determination on an application to 

take land into trust. The applicant must 
respond to this request to obtain a 
benefit. 

(b) Public reporting for on-reservation 
information collection is estimated to 
average 4 hours per response, including 
the time for reviewing instructions, 
gathering and maintaining data, and 
completing and reviewing the 
information collected. Public reporting 
for off-reservation information 
collection is estimated to average 8 
hours per response, including the time 
for reviewing instructions, gathering 
and maintaining data, and completing 
and reviewing the information 
collected. Comments regarding the 
burden estimate or any other aspect of 
this information collection should be 
sen t to th e Bureau of Indian Affairs, 
Information Collection Clearance 
Officer, 1849 C Street, NW. Washington, 
DC 20240; and Attention: Desk Officer, 
for the Departmen t of the Interior, Office 
ofInformation and Regulatory Affairs 
[OMB Control Number 1076-xxxx], 
Office of Management and Budget, 
Docket Library, Room 10102,725 17th 
Street, NW, Washington, DC 20502. 

Dated: April 2. 1999. 
Kevin Gover, 
Assistant Secretary-II/dian Affairs. 
[FR Doc. 99-8851 Filed 4-9-99; 8:45 am] 
BILLING CODE 4310-02-P 

DEPARTMENT OF THE TREASURY 

Bureau of Alcohol, Tobacco and 
Firearms 

27 CFR Parts 4, 5 and 7 

[Notice No. 673; Re: Notice No. 672] 

RIN 1512-AB69 

Prohibition of Certain Alcohol 
Beverage Containers and Standards of 
Fill for Distilled Spirits and Wine (98R-
452P) 

AGENCY: Bureau of Alcohol, Tobacco 
and Firearms (ATF), Department of the 
Treasury. 
ACTION: Proposed rule; extension of 
comment period. 

SUMMARY: This notice extends the 
comment period for Notice No. 872, a 
notice of proposed rulemaking, 
published in the Federal Register on 
February 9,1999. ATF has received a 
request to extend the commen t period in 
order 10 provide sufficient time for all 
in terested parties to respond to the 
isStleS raised in the notice. 
DATES: Written comments must be 
received on or before May 10, 1999. 
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CFR Part 151 
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2. Review of a Department of Energy 
remedial order: 

Amount in controversy 
$0-9,999. (18 CFR 381.303(b)): $100. 
$10,000-29,999. (18 CFR 381.303(b)): $600. 
$30,000 or more. (18 CFR 381.303(a)): 

$23,010. 
3. Review of a Department of Energy denial 

of adjustment: 

Amount in controversy 
$0-9,999. (18 CFR 381.304(b)): $100. 
$10,000-29,999. (18 CFR 381.304(b)): $600. 
$30,000 or more. (18 CFR 381.304(a)): 

$12,060. 
4. Written legal interpretations by the 

Office of General Counsel. (18 CFR 
381.305(a)): $4,520. 

Fees Applicable to Natural Gas Pipelines 

1. Pipeline certificate applications 
pursuant to 18 CFR 284.22. (18 CFR 
381.207(b)): $1,000. 

Fees Applicable to Cogenerators and Small 
Power Producers 

1. Certification of qualifying status as a 
small power production facility. (18 CFR 
381.505{a)): $13,550. 

2. Certification of qualifying status as a 
cogeneration facility. (18 CFR 381.505(a)): 
$15,340. 

3. Applications for exempt wholesale 
generator status. (18 CFR 381.801): $1,310. 

List of Subjects in 18 CFR Part 381 

Electric power plants, Electric 
utilities, Natural gas, Reporting and 
recordkeeping requirements. 

Thomas R. Herlihy, 
Executil'e Director and Chief Financial 
Officer. 

In consideration of the foregoing, the 
Commission amends Part 381, Chapter r. 
Title 18, Code ofFedeml Regulations, as 
set forth below. 

PART 381-FEES 

1. The authority citation for Part 381 
continues to read as follows: 

AuthoritY115 U.S.C. 717-717W; 16 U.S.C. 
791-828c, 2601-2645; 31 U.S.c. 9701; 42 
U.S.C. 7101-7352; 49 U.S.C. 60502; 49 App. 
U.S.C. 1-85. 

§ 361.302 [Amended] 

2. In § 381.302, paragraph (a) is 
amended by removing "$14,710" and 
inserting "$15,760" in its place. 

§ 361.303 [Amended] 

3. In § 381.303, paragraph (a) is 
amended by removing "$21,470" and 
inserting "$23,010" in its place. 

§ 361.304 [Amended] 

4. In § 381.304, paragraph (a) is 
amended by removing "$11,260" and 
inserting "$12,060" in its place. 

§361.305 [Amended] 

5. In § 381.305, paragraph (a) is 
amended by removing "$4,220" and 
inserting "$4,520" in its place. 

§ 361.403 [Amended] 

6. Section 381.403 is amended by 
removing "$7,320" and inserting 
"$7,840" in its place. 

§ 381.505 [Amended] 

7. In § 381.505, paragraph (a) is 
amended by removing "$12,650" and 
inserting "$13,550" in its place and by 
removing "$14,320" and inserting 
"$15,340" in its place. 

§381.801 [Amended] 

8. Section 381.801 is amended by 
removing "$1,530" and inserting 
"$1,310" in its place. 
[FR Doc. 01-1149 Filed 1-12-01; 8:45 amI 
BILLING CODE 67i7-Oi-M 

DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

25 CFR Part 151 

RIN 1076-AD90 

Acquisition of Title to Land in Trust 

AGENCY: Bureau of Indian Affairs, 
Interior. 
ACTION: Final rule. 

SUMMARY: This rule revises and clarifies 
the procedures used by Indian tribes 
and individuals to request the Secretary 
of the Interior to acquire title to land 
into trust on their behalf. It describes 
the criteria that the Secretary will use in 
determining whether to exercise his or 
her authority to accept title to land to 
be held in trust for the benefit of Indian 
tribes and individuals. This rule also 
describes the procedure for mandatory 
acquisitions of title and establishes a 
process to address the difficulties 
encountered by Indian tribes which 
have no reservation, have no trust land 
or have trust land the character of which 
renders it incapable of being developed. 
DATES: Effective February 15,2001. 
FOR FURTHER INFORMATION CONTACT: 
Questions concerning this rule should 
be directed to: Terry Virden, Director, 
Office of Trust Responsibilities, Mail 
Stop: 4513-MIB, 1849 C Street NW., 
Washington, DC 20240: telephone: 202-
208-5831; electronic mail: 
TerryVirden@BIA.GOV. 

SUPPLEMENTARY INFORMATION: The 
regulation makes more clear the process 
that is followed by the Secretary in the 

exercise of this discretionary authority. 
The regulation also makes clear that we 
will follow a process which reflects (1) 
a presumption in favor of the 
acquisition of trust title when an 
application involves title to lands 
located inside the boundaries of a 
reservation ("on-reservation lands"), 
and (2) a more demanding standard for 
the acquisition of title when the 
application involves title to lands 
located outside the boundaries of a 
reservation ("off-reservation lands"). 
The delineation of these differing 
processes will better enable the 
Secretary to carry out the responsibility 
for assisting Indian tribes in re
establishing jurisdiction over land 
located within their own reservations. It 
also creates a framework that more 
adequately addresses concerns non
Indian governments may have about the 
potential ramifications of placing off
reservation lands into trust. 

This regulation also describes the 
procedure for mandatory acquisitions of 
title. The general statutory authority 
giving the Secretary discretion to 
acquire title to lands in trust is found in 
section 5 of the Indian Reorganization 
Act (IRA) of 1934,25 U.S.C. 465. 
Occasionally, Congress enacts more 
narrow legislation granting the Secretary 
discretionary authority to acquire title to 
land into trust for some specific 
purpose. Acquisitions of trust title 
under the IRA and other more narrow 
statutes that grant discretionary 
authority to the Secretary are referred to 
as "discretionary acquisitions" of title. 
Mandatory acquisitions of title are those 
that Congress has directed tho Secretary 
to complete by removing any discretion 
in the administrative decision making 
process. The processing of these 
mandated acquisitions has not always 
been well-understood. The rule 
identifies the types of acquisitions that 
we consider mandatory and defines the 
process by which we acquire the title. 

Finally, this regulation establishes a 
process to address the unique 
difficulties encountered by Indian tribes 
which have no reservations, have no 
trust land or have trust land the 
character of which renders it incapable 
of being developed. The process enables 
such tribes to designate a "Tribal Land 
Acquisition Area" (TLAA) in which it 
plans to acquire land, The TLAA 
requires approval of the Secretary and, 
when approved, will enable the tribe to 
acquire title to the lands within the 
TLAA into trust under the on
reservation provision of this regulation 
for a prescribed period of time. 

On April 12, 1999, the proposed rule 
for the acquisition of title to land in 
trust was published in the Federal 
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Register (Vol. 64, No. 69, pages 17574-
17588). The initial deadline for receipt 
of comments was July 12, 1999, but 
extensions to the comment period were 
granted to allow additional time for 
comments on the proposed rule. The 
comment period expired on December 
29,1999. Comments were received from 
a wide variety of Indian tribes and 
individuals, tribal groups, local and 
state governments and other interested 
groups and individuals. The 
development of this final rule making 
was achieved through formal 
consultation on the record with affected 
tribal governments. A panel discussion 
meeting with federal, state and local 
governments, Indian tribes and various 
organizations was held in Washington, 
DC in May, 1999. Panel members 
included persons from California Indian 
Lands Office, attorneys representing 
various tribal and municipal clients, 
Minority Staff Director and Counsel of 
House Resources Committee for Indian 
Affairs, Majority Slaff Direclor of Senale 
Committee on Indian Affairs, two tribal 
chairpersons, Deputy Attorney General 
of South Dakota and National 
Association of Convenience Stores. In 
addition, in accordance with the 
government-to-government relationship 
with Indian tribes, formal consultations 
were held throughout the United States 
during the comment period to explain 
and provide interested parties with an 
opportunity to understand and 
comment on the final rule. Five 
nationwide consultation meetings with 
Indian tribes and individuals were 
conducted during the comment period. 
These meetings were held in 
Albuquerque, New Mexico in May 1999; 
St. Paul, Minnesota in May 1999; 
Sacramento, California in June 1999; 
Mesa, Arizona in June 1999 and 
Portland, Oregon in August 1999. In 
total, comments were received from 342 
Indian tribes, 335 individuals, 65 state 
and local governments, 9 congressional 
offices and 7 federal agencies. Tribal 
participation was also achieved by 
consultation with the National Congress 
of American Indians (NCAl) for its 
member tribes. NCAI established a 
working group to assist in the 
development of the comments on the 
proposed regulations. 

This notice is published in exercise of 
the authority delegated by the Secretary 
of the Interior to the Assislanl 
Secretary-Indian Affairs pursuant to 
Part 290, Chapter 8, of the Departmental 
Manual. 

Summary of Regulations and 
Comments Received 

The following narrative and 
discussion of comments is keyed to 
specific subparts of the rule. 

Subpart A-Purpose, Definitions, 
General 

Summary of Subpart 

This subpart addresses the purpose 
and scope of the regulation and 
provides interpretation for the key terms 
of the regulation. Subpart A also 
addresses the types of transactions 
affecting this regulation, how to apply to 
have title to land placed in trust, how 
requests are processed, what occurs 
after a decision is made on a requesl, 
when title to land attains trust status 
and the taking of fractional interests of 
land into trust. 

Comments 

Comments were received regarding 
the implementation of the proposed 
regulation, with some comments 
requesting that the rule be withdrawn. 
The suggestion was not accepted 
because the Secretary must ensure that 
his authority over the acquisition of title 
to land into trust is implemented in an 
orderly and fair manner. 

There were several comments 
concerning the definition of 
"reservation." One suggestion was that 
term the "reservation" should be 
defined the same as the statutory term. 
"Indian country." Another suggestion 
was that the definition of "reservation" 
should remain the same as in the 
existing regulation. Other comments 
suggesled that "reservation" include a 
provision for Pueblo grant lands, others 
suggested that it include hunting and 
fishing treaty areas. The comments were 
duly considered and accepted lo clarify 
that Pueblo lands within the exterior 
boundaries of lands granted or 
confirmed to, or acquired by, the Pueblo 
as reported by the Pueblo Lands Board 
under section 2 of the Act ofJuue 7, 
1924, ch. 331,43 Stat. 636, plus any 
other lands reserved, set aside, or held 
in trust by the United States for the use 
of the Pueblo or its members are 
reservation lands for purposes ofthis 
regulation. Also, the term "reservation" 
is clarified to include lands created by 
federal agreement, Secretarial 
proclamation or final judicial 
determination. Further, the term 
"reservation" is clarified to include 
lands established by Executive or 
Secretarial proclamation in the State of 
Oklahoma. These changes to the 
definition of reservation appear in 
§ 151.2 of the rule. 

There were many comments 
suggesting that lands contiguous to a 
reservation should be treated as on
reservation acquisitions. To define 
contiguous lands as on-reservation 
lands would enable applicants to use 
the less burdensome process which 
reflects a presumption in favor of the 
acquisition of trust title to on
reservation lands. The comments were 
considered but rejected and the rule 
remains as proposed that land(s) 
contiguous to reservation land will be 
treated as off-reservation acquisitions 
for purposes of this regulation, although 
because of their proximity to an existing 
reservation, the tribe will receive more 
favorable consideration than if the lands 
were more remote. 

There were several comments 
regarding the type of acquisition 
transactions covered by the regulation. 
Comments suggested thal only those 
acquisitions oftitle from fee simple to 
trust or restricted fee to trust or 
exchanges involving fee simple to trust 
should be governed by this regulation. 
The proposed rule included trust to 
trust, restricted fee to restricted fee, 
restricted fee to trust and land exchange 
acquisitions. The comments have been 
accepted and the rule is amended in 
§ 151.3 to provide that the requirements 
of the rule only apply to conveyances 
from fee simple to trust, fee simple to 
restricted fee and land exchanges 
involving.fee simple land. The rationale 
for excluding the other types of 
acquisitions from the regulation is that 
lrusllo lrusl and restricted fee to 
restricted fee, restricted fee to trust and 
land exchanges not involving fee land 
do not have an impact on the local 
governments because these lands are not 
already under their jurisdiction. We 
accepted the comments and have 
revised § 151.3(b) ofthe regulation to 
exclude these transfers. 

There were comments suggesting that 
the final rule should establish special 
treatment for government-to-government 
trust transfers, because these lands 
already are exempt from local taxation 
and jurisdiction and because the federal 
transfer process involves similar criteria 
as the Part 151 process, and requiring 
another regulatory review would be 
duplicative and burdensome. These 
comments were accepted and § 151.3(b) 
has been amended to exempt federal 
agency transfers of title of land from one 
federal agency to the BIA or tribe. 

There were numerous comments 
suggesting that a time frame should be 
established for issuance of a decision to 
accept title to land in trust. The 
comments were accepted and the rule 
amended to provide that the applicant 
will be notified when an application is 
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complete. Once an applicant is notified 
that their application is complete, the 
BIA will issue a decision on the request 
within 120 working days. Subsection (1) 
has been added to § 151.5 to reflect this 
change. 

There were several comments seeking 
clarification regarding the treatment of 
applications that are pending when the 
regulation becomes final. The comments 
were considered and the regulation now 
provides a definition of "Complete 
application" in § 151.2. A new 
subsection (e) is added to § 151.5 that 
establishes the standard for a request to 
be considered a complete application. 
Applications that satisfy the definition 
of complete application at the time this 
rule becomes final, will be processed 
under the previous rule. If it is 
determined that an application is not 
complete at the time the rule becomes 
final, the application will be processed 
in accordance with the requirements of 
this rule. 

There were several comments 
concerning the authority to take land 
into trust in Alaska. The preamble to the 
proposed rule addressed in some detail 
the question of whether to continue the 
bar in the existing regulations to the 
acquisition of trust title in land in 
Alaska (other than for the Metlakatla 
Indian Community or its members). See 
64 FR 17577-78 (1999). As the 
discussion there indicated, the 
Department had earlier received, and 
invited public comment on (See 60 FR 
1956(1995)), a petition by Native groups 
in Alaska which requested that the 
Deparlmenl initiate a rulemaking to 
remove the prohibition in the 
regulations on taking Alaska land in 
trust. That discussion also noted that 
the Associate Solicitor for Indian Affairs 
had concluded, in a brief September 15, 
1978 Opinion, that the Alaska Native 
Claims Settlement Act (ANSCA) 
precluded the Secretary from taking 
land into trust for Natives in Alaska 
(except for Metlakatla). 

The Solicitor has considered the 
comments and legal arguments 
submitted by Alaska Native 
governments and groups and by the 
State of Alaska and two leaders of the 
Alaska State Legislature on whether the 
1978 Opinion accurately states the law. 
The Solicitor has concluded that there 
is substantial doubt about the validity of 
the conclusion reached in the 1978 
Opinion. Among other things, the 
Associate Solicitor found "significant" 
that in 1976 Congress repealed section 
2 of the Indian Reorganization Act 
(IRA). That section had extended certain 
provisions of the IRA to Alaska, and had 
given the Secretary the authority to 
designate certain lands in Alaska as 

Indian reservations. See 43 U.S.C. 
704(a), 90 Stat. 2743, repealing 49 Stat. 
1250, 25 U.S.C. 496. The 1978 Opinion 
gave little weight to the fact that 
Congress has not repealed section 5 of 
the IRA, which is the generic authority 
by which the Secretary takes Indian 
land into trust, and which Congress 
expressly extended to Alaska in 1936. 
See 25 U.S.C. 473a. The failure of 
Congress to repeal that section, when it 
was repealing others affecting Indian 
status in Alaska, five years after 
Congress enacted the Alaska Native 
Claims Settlement Act, raises a serious 
question as to whether the authority to 
take land in trust in Alaska still exists. 
Accordingly, the Solicitor has signed a 
brief memorandum rescinding the 1 9 78 
Opinion. 

At the same time, the position of the 
Department has long been, as a matter 
oflaw and policy, that Alaska Native 
lands oughl not to be taken in trust. 
Therefore, the Department has 
determined that the prohibition in the 
existing regulations on taking Alaska 
lands into trust (other than Metlakatla) 
ought to remain in place for a period of 
three years during which time the 
Department will consider the legal and 
policy issues involved in determining 
whether the Department ought to 
remove the prohibition on taking Alaska 
lands into trust. If the Department 
determines that the prohibition on 
taking lands into trust in Alaska should 
be lifted, notice and comment will be 
provided. 

Subpart B-Discretionary Acquisitions 
of Title On-Reservation 

Summary of Subpart 

This subpart describes the 
information that must be included in a 
request involving land located inside a 
reservation boundary or an approved 
TLAA. This subpart also establishes the 
criteria that will be used to evaluate 
requests for the acquisition of title to 
lands located inside the reservation or 
an approved TLAA. Further, this 
subpart defines the consent needed of 
the recognized governing body when an 
Indian tribe or individual acquires land 
inside another tribe's reservation or 
approved TLAA. 

Comments 
One comment suggested that the 

regulation require applicants to address 
potential impacts to local governments 
when the land being acquired is located 
on-reservation. The comment was 
rejected because state and local 
governments already are invited to 
submit comments on a proposed 
acquisition and may address such 

impacts in their comments. One 
comment suggested that the final rule 
clarify the distinction between on
reservation and off-reservation land. We 
believe the regulation already clearly 
defines the terms of "reservation" and 
"TLAA" which are used for on
reservation acquisitions. There were a 
few comments concerning appropriate 
land use of a proposed acquisition. 
Comments suggested that the rule 
should require clarification of 
anticipated future uses after acquisition 
in trust, describe how appropriate use 
will be enforced and propose strict 
criteria for fulure uses of the land. These 
comments were rejected because the 
IRA allows Indian tribes to manage and 
control their lands in accordance with 
tribal policy. Therefore, the regulation 
provides that anticipated future uses are 
those identified that are reasonably 
foreseeable and achievable. There were 
a few comments suggesting that the 
regulation should allow acquisitions for 
cultural, religious, or ceremonial uses. 
The proposed regulation continues the 
existing practice of accepting 
applications for the acquisition of title 
to lands in trust for these purposes. 
There were comments suggesting that 
the Secretary more thoroughly consider 
the impact on the state and local 
governments by the taking of title to 
land inlo trust, loss of tax revenue, and 
that he resolve jurisdictional issues and 
impact to municipal and local services 
prior to deciding to take land into trust. 
The regulation provides state and local 
governments with the opportunity to 
comment on potential impacts ofthe 
proposed acquisition, and the Secretary 
may fully consider the potential impacts 
prior to making a decision to take title 
to land into lrust. 

There were numerous comments 
suggesting that the final rule should 
require objective standards for the 
Secretary to use in making decisions to 
take on-reservation land into trust. The 
comments were accepted and the 
regulation has been amended to provide 
clearer standards to evaluate on
reservation requests. Section 151.10 is 
amended to provide that once an 
application is complete. we will accept 
title to land into trust on-reservation or 
inside a TLAA if the application 
facilitates tribal self-determination, 
economic development, Indian housing, 
land consolidation or natural resource 
protection. We will deny applications to 
accept on-reservation lands in trust if 
the acquisition will result in severe 
negative impact to the environment or 
severe harm to the local government. 
Evidence of such harm must be clear 
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and demonstrable and supported in the 
record. 

There were several comments 
suggesting that the rule should 
encourage tribes to make payments in 
lieu of taxes. These comments were 
rejected. While it is the Department's 
policy to encourage tribes to work with 
local communities, the decision to 
consider in lieu contributions to the 
local governments is a matter for the 
tribe, not the United States. A few 
comments suggested that applicanls nol 
be required to provide an explanation or 
reason for the need for the trust 
acquisition. The comments stating that 
no documentation need be submitted 
were rejected because the information is 
needed by the Secretary in order to 
make an informed and supportable 
decision. Under the final rule, there is 
a presumption in favor of accepting land 
into trust for on-reservation acquisitions 
but the Secretary still requires basic 
information in order to make his 
determination. One comment suggested 
that the regulation should include an 
economic analysis of the intended use 
of the property. The comment was 
rejected because the Secretary must 
consider many factors in the decision 
making process, and the decision as to 
the economics of the tribal use of land 
is for the tribe to resolve, not the 
Secretary. 

Subpart C-Discretionary Acquisitions 
Off·Reservation 

Summary of Subpart 

This subpart describes the 
information that must be included in an 
off-reservation request, that is, involving 
land located outside a reservation or 
TLAA. This subpart also sets forth the 
criteria that will be used to evaluate an 
off-reservation request. Further, this 
subpart establishes exceptions to the 
prohibition for individual Indians 
acquiring land that is located outside an 
individual Indian's reservation. 

Comments 
One comment suggested that the 

Department should recognize the 
benefits of off-reservation acquisitions. 
We agree. The Department has always, 
and continues to recognize such 
benefits. There were comments 
suggesting that the notification 
requirement as well as the public 
comment period be expanded. We 
believe the regulation provides adequate 
notification and comment periods. 
There were several comments 
suggesting that the regulation limit off
reservation acquisitions in a number of 
ways, such as treating disputed lands as 
off-reservation, limiting off-reservation 

acquisitions to former tribal lands, not 
allowing off-reservation trust 
acquisitions, securing Congressional 
approval for off-reservation acquisitions 
and creating a presumption against trust 
status for off-reservation lands. We 
believe these approaches are 
inconsistent with the Secretary's 
responsibilities under existing laws and 
the IRA. Affected parties are given the 
opportunity to comment on these 
proposed off-reservation acquisitions 
and such comments are thoughtfully 
considered in the decision-making 
process. There were numerous 
comments suggesting that the final rule 
should require objective standards for 
the Secretary to use in making decisions 
to take off-reservation land into trust. 
The comments were accepted and 
§ 151.14 has been amended to provide 
clear standards to evaluate off
reservation requests. Once an 
application is complete, we will accept 
title to land in trust outside a 
reservation or outside an approved 
TLAA only lithe application shows that 
the acquisition is necessary to facilitate 
tribal self-determination, economic 
development, Indian housing, land 
consolidation or natural resource 
protection and that meaningful benefits 
to the tribe outweigh any demonstrable 
harm to the local community. 
Furthermore, we will not accept title to 
land in trust outside a reservation or 
outside an approved TLAA if the 
acquisition would result in severe 
negative impacts to the environment or 
significant harm to the local 
community. Evidence of the harm must 
be clear and demonstrable and 
supported in the record. 

Subpart D-Mandatory Acquisitions of 
Title 

Summary of Subpart 
This subpart describes the 

information that is required to process 
a mandatory transfer of title to trust and 
how the request will be processed. 
Further, this subpart provides for an 
appeal of a determination that an 
acquisition is mandatory. 

Comments 

One comment suggested that the 
Department should treat an acquisition 
as mandatory only if Congress has 
mandated the Secretary to accept title to 
specific tracts of land. This comment 
was rejected because the Department 
cannot administratively limit Congress' 
authority to direct the Department to 
accept land into trust, and there clearly 
have been situations in which Congress 
has directed the Secretary to acquire 
land into trust, but does not specify 

clearly the parcel or parcels of land to 
be acquired. There were a few 
comments suggesting that the Secretary 
should view lands acquired under 
certain specific statutes as mandatory 
acquisitions. These comments were 
rejected as each mandatory acquisition 
must be reviewed on a case-by-case 
basis. Several comments were received 
that suggested that the term 
"mandatory" acquisition should be 
broadened to include "on-reservation" 
acquisitions, permit mandatory 
acquisition for the first 150,000 acres of 
land and make mandatory the 
acquisition of title to land in approved 
TLAAs. These suggestions were rejected 
since only Congress has the authority to 
mandate an acquisition and the 
Secretary cannot mandate acquisitions 
through these regulations. Each 
determination of whether an acquisition 
is mandatory or not must be made on a 
case-by·case basis, based on specific 
statutory direction provided by 
Congress. 

One comment suggests that applicants 
should be permitted to file an appeal of 
a determination on whether or not an 
acquisition is mandatory. The comment 
is accepted and section § 151.16 has 
been amended to reflect that denials or 
approvals of a determination that an 
acquisition is mandatory may be 
appealed under the provisions of part 2. 
One comment suggested that the appeal 
process outlined in 25 CFR part 900 be 
used. This comment was rejected as part 
900 applies to contracts issued under 
the Indian Self-Determination and 
Education Assistance Act, 25 U.S.C. 450 
et. seq., and, thus, is inapplicable to the 
provisions of this rule. 

There were a couple of comments 
suggesting that the Department of 
Justice title evidence standards should 
not apply to on-reservation gifts of 
lands, nor should the warranty deed 
requirement apply when tribes have 
purchased land through a quit claim 
deed and the title is accompanied by 
title insurance. These suggestions were 
rejected as the standards imposed by the 
Department of Justice must be met for 
the United States to acquire land into 
trust for a tribe or individual Indian. 

Subpart E-Tribal Land Acquisition 
Areas 

Summary of Subpart 
The subpart defines a TLAA, 

describes the information that must be 
included in a request for approval of a 
TLAA, describes how the request will 
be processed, identifies the criteria that 
will be used to evaluate requests and 
describes how to apply to modify an 
approved TLAA. This subpart also 
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clarifies under what circumstances an 
Indian tribe can include in its TLAA 
land located inside another Indian 
tribe's reservation or TLAA. Further, 
this subpart establishes that an Indian 
tribe is not prohibited from acquiring 
land off-reservation if its request for a 
TLAA is denied. Lastly, this subpart 
clarifies that land acquired within an 
approved TLAA does not automatically 
attain reservation status. 

Federal policy has for many decades 
viewed the existence of a tribal land 
base as integral to the cultural, political, 
and economic well-being of Indian 
tribes. Because ofthe overwhelming 
importance of a tribal land base, this 
rule facilitates acquisitions by landless 
Indian tribes. The process to address 
these situations is the use of a TLAA. 
Upon approval of a TLAA by the 
Secretary, tribes will be able to benefit 
from the on-reservation acquisition 
provisions to create a homeland, and 
strive for tribal self-determination and 
economic self-sufficiency. 

Comments 
Several comments suggested that the 

final rule should be expanded to 
include not just reservation-less tribes 
but also Indian tribes which do not have 
trust land or which have a trust land 
base of which is incapable of being 
developed to create a homeland and 
strive for tribal self-determination and 
economic self-sufficiency. The 
comments were accepted and the 
definition of a TLAA at § 151.17 is 
amended to include Indian tribes that 
have no trust land or have trust land the 
character of which renders it incapable 
of being developed to take advantage of 
the TLAA. A new § 151.18 was added to 
make more clear what tribes are eligible 
to apply for a TLAA. One comment 
suggested that existing tribal 
consolidation areas approved pursuant 
to the current acquisition regulation 
should be grand-fathered and treated as 
a TLAA while another comment 
suggested that the rule should clarify 
whether or not tribes with existing 
approved tribal consolidation areas 
must reapply under the final rule for a 
TLAA. While this final rule eliminates 
the ability of tribes to obtain tribal 
consolidation areas as provided under 
the existing regulation, this rule 
provides an alternative mechanism in 
the form of a TLAA. Tribal 
consolidation areas approved under the 
existing regulation will remain in force 
and effect for the purposes for which 
they were approved, but such tribal 
consolidation areas are not deemed to 
constitute a TLAA under these 
regulations. In the event a tribe wants to 
amend or modify an existing approved 

tribal consolidation area to include the 
provisions of a TLAA, the proposed 
amendment or modification must be 
reviewed under the requirements of 
approval for a TLAA under the final 
rule. One comment suggested that 
TLAA receive congressional approval. 
We believe that the Secretary has the 
authority, and indeed the responsibility 
to prescribe procedures to fulfill the 
purposes of the IRA. 

There were comments expressing the 
views that tribes should not be required 
to submit documentation that was 
different from that required for 
discretionary acquisitions; information 
documenting the history of the tribe, 
and information about the tribe: such as 
taxes, revenues and services; or other 
information that was viewed as 
impractical, unwarranted, or imposes a 
financial burden or is not readily 
available. We believe the information 
required under the final rule is 
reasonable, necessary, relevant to the 
decision making process and not 
burdensome upon the applicant as it 
may be readily obtained from existing 
sources. Further, the information is 
consistent with the kinds of information 
requested by applicants seeking off
reservation acquisitions. One comment 
suggested that the rule should clarify 
the requirements for notifying other 
governmental entities. We believe the 
rule provides sufficient notice 
requirements. One comment suggested 
that the 50-mile radius for notice be re
evaluated. The comment was rejected 
because the defined radius is considered 
a reasonable area that could be impacted 
by a trust acquisition and will provide 
sufficifmt notice to others. 

There were a few comments 
concerning the 10 year term for an 
approved TLAA. The comments 
suggested that 10 years was an 
insufficient amount of time to acquire 
lands within the TLAA due the 
requirements for completing and 
securing approval to an acquisition. The 
comments were accepted and § 151.17 is 
amended to provide for a 25-year term 
fora TLAA. 

There were several comments 
concerning the establishment of criteria 
or standards for evaluating requests for 
the approval ofa TLAA. We believe that 
the regulation provides clear criteria for 
the Secretary to use in determining 
whether to approve a tribe's request for 
a TLAA. The criteria used for approving 
a TLAA is separate and distinct from the 
criteria and standards used to evaluate 
an on-or off-reservation acquisition 
request. Once a TLAA is approved by 
the Secretary, the on-reservation criteria 
will be used to determine whether to 
accept the title to land in trust. One 

comment suggested that a formal appeal 
process should be established when a 
request for a TLAA is denied. Section 
151.6(a) sets out the process for the 
appeal of a decision under this parl. 
One comment suggested that tribal trust 
land should be equivalent to reservation 
status. The comment was rejected 
because it was not within the scope of 
this rule and is governed by principles 
ofIndian law. One comment suggested 
that the rule should clearly define a 
streamlined process for modification of 
approved tribal consolidation areas. The 
comment was rejected because the final 
rule establishes the criteria for the 
TLAA and eliminates the process to 
obtain a tribal consolidation area. 
Approved tribal consolidation areas, 
however, may form the basis for the 
development of a TLAA. 

Subpart F-False Statements, Record
Keeping, Information Collection 

Suminary of Subpart 

This subpart describes the penalties 
for making false statements pertaining to 
a request. This subpart also describes 
the record keeping and reporting 
requirements under this part as well as 
the information collection requirements. 

Comments 

One comment received suggested that 
Indian tribes should not be penalized 
for making false statements and another 
comment suggested the penalty for false 
statements should also apply to non
Indians. The first comment was rejected. 
and the second deemed already 
addressed because the False Statements 
Accountability Act of 1996 (18 U.S.C. 
1001) applies to all statements 
submitted in connection with a trust 
title acquisition whether such 
statements are made by the applicant or 
interested parties. Section 151.27 was 
amended to clarify who owns the 
records associated with this part and a 
new § 151.28 was added to clarify how 
records associated with this part will be 
preserved. 

Clarity of This Regulation 

Executive Order 12866 requires each 
agency to write regulations that are easy 
to understand. This regulation has been 
written in a question and answer format, 
arranged in a manner to make it easier 
to follow, with technical language or 
jargon eliminated to make it is easier to 
understand. 

Regulatory Planning and Review 
(Executive Order 12866) 

In accordance with the criteria in 
Executive Order 12856, this rule is not 
a significant regulatory action and is not 
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subject to review by the Office of 
Management and Budget. 

(a) The amendments to this rule 
basically conform to the policies and 
practices that currently guide the 
Department's decision making on land 
into trust applications. The rule does 
not have an annual effect of $100 
million or more on the economy. It does 
not adversely affect in a material way 
the economy, productivity, competition, 
jobs, the environment, public health or 
safety, or State, local, or tribal 
governments or communities. This rule 
simply identifies a "minimum 
standard" of criteria and requirements 
to be considered in the exercise of the 
Secretary's discretion to place lands in 
trust for individual Indians and tribes. 

Looking at the overall picture of how 
much land we have taken into trust 
historically, the annual number of 
requests to place lands in trust has been 
small. Based on the BIA's Annual 
Report ofIndian Lands for 1996, only 35 
States have Indian lands, four of which 
have fewer than 1,000 acres ofIndian 
lands. The 1996 report indicated that 
there were 6,941 total applications (fee
to-trust; trust-to-trust; restricted-to
restricted; restricted-to-trust) involving 
212,000 acres cumulatively, i.e., the 
average amount of land involved in an 
application was only about 30 acres. 
Based on the annual caseload report for 
FY 1996, the total dollar amount Tribes 
and individual Indians paid for 
acquisitions of land in trust is 
$19,420,303.81. The trust-to-trust, 
restricted-fee-to-restricted fee, and 
restricted fee-to-trust land acquisitions 
do not impact local and state 
governments because these lands are not 
presently subject to state or local 
jurisdiction or taxation. Some States and 
local governments may have a decrease 
in revenues derived from taxes from the 
Secretary's determination to accept title 
to land in trust. However, the loss in 
annual revenues for State and local 
jurisdictions is only be a fraction of the 
value ofthe land involved. Moreover, 
some tribes may choose to offset this 
loss by making payments in lieu of 
taxes, or supplying services to the local 
communities. Finally, any losses or 
gains to State or local tax rolls would be 
spread over several states and many 
local governments. Thus, overall, the 
net changes in tax revenues due to this 
rule are minimal, and do not 
significantly affect State or local 
governments. 

(b) This rule does not create a serious 
inconsistency or otherwise interfere 
with an action taken or planned by 
another Federal agency. Actions taken 
by this rule affect tribal or individual 
Indian land titles. The Department of 

the Interior, Bureau of Indian Affairs is 
the only governmental agency that 
makes the determination whether to 
take land into trust. 

(c) This rule does not alter the 
budgetary effects or entitlement, grants, 
user fees, or loan programs or the rights 
or obligations of their recipients. This 
rule sets out the criteria and procedures 
the Secretary uses in determining 
whether to accept title of certain Indian 
lands to the United States, as trustee, for 
the benefit of an individual Indian or a 
tribe. 

(d) OMB has determined that this rule 
does not raise novel legal or policy 
issues and is therefore not subject to 
review under Executive Order 12866. 

Regulatory Flexibility Act 

The Department of the Interior 
certifies that this regulation does not 
have a significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). A Regulatory 
Flexibility analysis is not required. See 
our initial analysis above item l(a) 
under Regulatory Planning and Review. 
The effect on small entities is minimal. 

Small Business Regulatory Enforcement 
Fairness Act (SBREF A) 

This rule is not a major rule under 5 
U.S.C. 804(2), the Small Business 
Regulatory Enforcement Fairness Act. 
See the initial analysis above, item l(a) 
under Regulatory Planning and Review. 
This rule: 

(a) Does not have an annual effect on 
the economy of $100 million or more. 
An economic analysis is not required. 

(b) Does not cause a major increase in 
costs or prices for consumers, 
individual industries, Federal, State, or 
local government agencies, or 
geographic regions. Actions under this 
rule only affect title to tribal or 
mdividual Indian owned lands. 

(c) Does not have significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
the ability of U.S.-based enterprises to 
compete with foreign-based enterprises. 
Actions under this rule only affect title 
to tribal or individual Indian owned 
lands. 

Unfunded Mandates Reform Act 

In accordance with the Unfunded 
Mandates Reform Act (2 U.S.C. 1531 et 
seq.): 

(a) The rule does not significantly or 
uniquely affect small governments, or 
the private sector. A Small Government 
Agency Plan is not required. Additional 
expenses may be incurred by the 
requesting tribe or individual Indian to 
provide information to the Secretary. 

Tribes or an individual Indian provide 
information in order to receive a benefit. 

(b) This rule does not produce a 
federal mandate of a $100 million or 
greater in any year. The overall effect of 
this rule is likely not to be significant to 
the State, local, or tribal governments or 
the private sector. 

Takings (Executive Order 12630) 

With respect to Executive Order 
12630, the rule does not have significant 
takings implications. A takings 
implication assessment is not required 
because actions under this rule do not 
constitute a taking. Tribes or individual 
Indians are voluntarily transferring title 
to the United States for their own 
benefit. 

Federalism (Executive Order 13123) 

With respect to Executive Order 
13123, the rule does not have significant 
federalism implications to warrant the 
preparation of a Federalism Assessmenl. 
The local tax base may be affected. 
Actions in this rule apply only to a 
relatively small amount of land. Due to 
the loss of tax revenue, the relationship 
between the State and local 
governments with tribes and/or the 
Federal Government may be affected. 
However, the loss of revenue overall is 
likely to be minimal and the vast 
majority of the land to be acquired will 
likely be within the boundaries of 
reservations where there is already a 
measure of Indian sovereignty. 
Therefore, the effects are "insignificant" 
within the meaning of Executive Order 
13123. 

Civil Justice Reform (Executive Order 
12988) 

With respect to Executive Order 
12988, the Office of the Solicitor has 
determined that this rule does not 
unduly burden the judicial system and 
meets the requirements of sections 3(a) 
and 3(b)(2) of the order. This rule 
contains no drafting errors or ambiguity 
and is written to minimize litigation, 
provides clear standards, simplifies 
procedures, reduces burden, and is 
clearly written. These regulations do not 
preempt any statute. They do supersede 
the current land acquisition regulations 
and the current procedure for 
establishing Indian Land Consolidation 
Areas. They would not be retroactive 
with respect to any land already taken 
into trust, but would apply to 
applications that are determined not be 
complete at the lime of final publication 
of this rule. 

Paperwork Reduction Act 

This regulation requires an 
information collection from ten or more 
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parties and a submission under the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.). The information collection 
requirements in §§ 151.9,151.12, 
151.15,151.19, and 151.28 under 44 
U.S.C. 3501 et seq. were submitted to 

. the Office of Management and Budget 
(OMB) for approval. We will publish a 

Citation 25 CFR 151 

notice in the Federal Register when 
OMB approves this collection. This 
information is required from Indian 
tribes and individual Indians who wish 
to convey land into trust status. 

Information is collected from Indian 
tribes and individuals to support their 
request to the Secretary to acquire title 
to land in trust for their benefit. The 

Information 

Secretary uses the information to 
evaluate the request and forms the basis 
of a decision to accept or deny a request 
for the taking of title to land in trust. 

The total average annual burden 
hours for the collection of information 
for the above specified sections of the 
regulation is broken down as follows. 

Average 
number 
of hours 

Average 
number 
per year 

Annual 
burden 
hours 

151.9 for on-reservation ................ . Applicant musj submit: .......................................................................... . 16 850 13,600 

151.12 for off-reservation acquisi
tions. 

(a) Copy of authority; ............................................................................. . 
(b) Explanation of need; ....................................................................... .. 
(c) Explanation of ownership status (tribe); ......................................... .. 
(d) Explanation of ownership status (individual); ................................. .. 
(e) Title evidence ................................................................................... . 
(f) Documentation for NEPA-tribe and individual ............................... .. 
(f) Documentation for NEPA-tiering .................................................... . 
Applicant must submit: .......................................................................... . 
(a) Copy of authority; ............................................................................ .. 
(b) Explanation of need; ........................................................................ . 
(c) Description of proposed use; ........................................................... . 
(d) Description of location of land; ........................................................ . 
(e) Description of effect on state & political subdivisions; .................... . 
(f) Description of jurisdictional issues; .................................................. .. 
(g) Title evidence ................................................................................... . 
(h) Documentation for NEPA-tribe provides documentation ............. .. 
Applicant must submit: (a) Copy of authority; (b) Title evidence; (c) 

Additional information upon request. 

40 
20 
56 

40 
.5 

120 
200 
150 

150 
69 

4,800 
4,000 
8,400 

6,000 
35 151.15 for Mandatory acquisitions 

151.19 for Tribal Land Acquisition 
Areas (TLAA). 

Applicant must submit: .......................................................................... . 96 325 31,200 
(a) Copy of authority; ............................................................................. . 
(b) Copy of tribal documents to establish TLAA; ................................. .. 
(c) Summary of purposes and goals; ................................................... .. 
(d) Summary of tribe's history; ............................................................. .. 
(e) Description of TLAA; ....................................................................... .. 
(f) Location of rights of way; ................................................................. .. 
(g) Description of effect on state and political subdivisions; ................ .. 
(h) Description of jurisdictional and land use issues ........................... .. 

We invite the public to provide any 
comments concerning the accuracy of 
the burden estimate and any suggestions 
for reducing the burden. Submit 
comments to the Bureau of Indian 
Affairs, Director, Office of Trust 
Responsibilities, 1849 C Street, NW., 
MS-4513-Mffi, Washington, DC 20240. 

The collection of information is 
voluntary in order for an Indian tribe or 
individual to obtain a benefit, acquiring 
title to land in trust. None of the 
solicited information is confidential. 
However, if the applicant submits an 
application that contains financial 
information, it is covered by the Privacy 
Act. 

A Federal agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection ofinformation 
unless it displays a currently valid OMB 
control number. 

National Environmental Policy Act 
This rule does not constitute a major 

Federal action significantly affecting the 
quality of the human environment. A 
detailed statement under the National 

Environmental Policy Act of 1969 is not 
required because this rule is of an 
administrative, technical, and 
procedural nature. 

Governmen t-to-Govemmen t 
Relationship With Tribes 

In accordance with the President's 
memorandum of May 14, 1998, 
"Consultation and Coordination with 
Indian Tribal Governments" (FR Vol. 
63, No. 96, Pages 27655-27657) and 512 
DM 2, we evaluated any potential effects 
upon Federally recognized Indian tribes 
and have determined that there are no 
potential adverse effects. No action is 
taken under this rule unless a tribe or 
an individual Indian voluntarily 
requests that the United States place 
land in trust for their benefit. Tribes 
were asked for comments prior to 
publication as a final regulation ofthis 
rule and their comments were 
considered prior to publication. 

List of Subjects in 25 CFR Part 151 
Indians-lands, Reporting and 

recordkeeping requirements. 

Accordingly, the Bureau ofIndian 
Affairs is revising 25 CFR part 151 to 
read as follows: 

PART 151-ACQUISITION OF TITLE TO 
LAND IN TRUST 

Subpart A-Purpose, Definitions, General 

Sec. 
151.1 What is the purpose of this part? 
151.2 How are key terms defined in this 

part? 
151.3 To what types of transactions does 

this part apply? 
151.4 How does an individual Indian or a 

tribe apply to have title to land conveyed 
to the United States in trust? 

151.5 How does BIA process a request? 
151.6 How does BIA proceed after making 

a decision on a request? 
151.7 When does the land attain trust 

status? 
151.8 Will BrA accept and hold in trust an 

undivided fractional interest in land for 
an individual Indian or a tribe? 

Subpart B-Discretionary AcqUisitions of 
Title On-Reservation 

151.9 What information must be provided 
in a request involving land inside a 
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reservation or inside an approved Tribal 
Land Acquisition Area? 

151.10 What criteria will BIA use to 
evaluate a request involving land inside 
a reservation or inside an approved 
Tribal Land Acquisition Area? 

151.11 Can an individual Indian or a tribe 
acquire land inside a reservation or 
inside an approved Tribal Land 
Acquisition Area of another tribe? 

Subpart C-Discretionary Acquisitions of 
Title Oft-Reservation 

151.12 What information must be provided 
in a request involving land outside a 
reservation or outside a Tribal Land 
Acquisition Area? 

151.13 Can an individual Indian acquire 
land outside his or her own reservation? 

151.14 What criteria will BrA use to 
evaluate a request involving land outside 
a reservation or outside an approved 
Tribal Land Acquisition Area? 

Subpart D-Mandatory AcqUisitions of Title 

151.15 What information must be provided 
in a request to process a mandatory 
transfer of title into h'ust status. and how 
will B1A process the request? 

151.16 Can our determination that a 
transfer of title into tl'llst status is 
mandatory be appealed? 

Subpart E-Trlballand Acquisition Areas 

151.17 What is a Tribal Land AcqUisition 
Area? 

151.18 WIlat tribes are eligible to apply for 
approval of a Tribal Land Acquisition 
Area? 

151.19 What must be included in a request 
for Secretarial approval of a Tribal Land 
Acquisition Area? 

151.20 How is a tribal request for 
Secretarial approval processed? 

151.21 What criteria will BIA use to decide 
whether to approve a proposed Tribal 
Land Acquisition Area? 

151.22 Can a tribe include in its Tribal 
Land Acquisition Area land inside 
another tribe's reservation or Tribal Land 
Acquisition Area? 

151.23 Ifa Tribal Land Acquisition Area is 
not approved, is the tribe prohibited 
from acquiring land within it? 

151.24 Ifa Tribal Land Acquisition Area is 
approved, does the land taken into trust 
within it attain reservation status? 

151.25 Can a Tribal Land Acquisition Area 
be modified after approval? 

Subpart F-False Statements, 
Recordkeeplng, Information Collection 

151.26 What is the penalty for making false 
statements in connection with a request 
that BIA place land in trust? 

151.27 Who owns the records associated 
with this part? 

151.28 How must a record associated with 
this part be preserved? 

Authority: R.S. 161: 5 U.S.C. 301. Interpret 
or apply 46 Stat. 1106, as amended; 46 Stat. 
1471, as amended; 48 Stat. 985, as amended; 
49 Stat. 1967, as amended, 53 Stat. 1129; 63 
Stat. 605; 69 Stat. 392, as amended; 70 Stat. 
290, as amended; 70 Stat. 626; 75 Stat. 505; 
77 Stat. 349; 78 Stat. 389; 78 Stat. 747; 82 

Stat. 174, as amended; 82 Stat. 884; 84 Stat. 
120; 84 Stat. 1874; 86 Stat. 216; 86 Stat 530; 
86 Stat. 744; 88 Stat. 78; 88 Stat. 81; 88 Stat. 
1716; 88 Stat. 2203; 88 Stat. 2207; 18 U.S.c. 
1001; 25 U.S.C. 2, 9, 409a, 450h, 451, 464, 
465,467,487,488,489,501,502,573,574, 
576,608,608a, 610, 610a, 622,624,640d-l0, 
1466,1495, and other authorizing acts. 

Subpart A-Purpose, Definitions, 
General 

§ 151.1 What is the purpose of this part? 
The purpose of this part is to describe 

the authorities, policies, and procedures 
that we use to decide whether to accept 
title to land in the name of the United 
States to be held in trust for the benefit 
of an individual Indian or a tribe. 

§ 151.2 How are key terms defined in this 
part? 

Alienation means a conveyance or 
transfer of title to property. 

Bureau means the Bureau of Indian 
Affairs "'rithin the Department of the 
Interior. 

Complete Application means an 
application that contains all the 
documentation, analysis and 
information required by § 151.5(f). 

Discretionary acquisitions of title 
means those acquisitions of trust title 
which Congress has authorized, but not 
required us to accept administratively. 

Encumbrance means a limitation on 
the title of property, such as a claim, 
lien, easement, charge, or restriction of 
any kind. 

Fee simple land means land held 
absolute and clear of any condition or 
restriction, and where the owner has 
unconditional power of disposition. 

Governing tribe means the tribe 
having governmental jurisdiction over 
the land being acquired. 

Individual Indian means a person 
who: 

(1) Is a member of a federally 
recognized tribe; or 

(2) Was physically residing on a 
federally recognized Indian reservation 
as ofJune 1, 1934, and is a descendant 
of an enrolled member of a federally 
recognized tribe; or 

(3) Possesses a total of one-half degree 
or more Indian blood of a federally 
recognized tribe. 

Land means real property or any ti tie 
interest therein, as defined by the 
statute that authorizes the land 
acquisition. 

Legislative transfer of title means the 
direct transfer of title to land into trust 
status for the benefit of an individual 
Indian or Indian tribe by Congress 
through legislation. The regulations in 
this part do not apply to legislative 
transfers of title. 

Mandatol}' acceptance of title means 
a conveyance of trust title which 

Congress has required the Secretary to 
accept if certain specified conditions 
over which the Secretary has no control 
are met. 

ReseIVation means, for purposes of 
this part, thal area of land which has 
been set aside or which has been 
acknowledged as having been set aside 
by the United States for the use of the 
tribe, the exterior boundaries of which 
are more particularly defined in a final 
treaty, Federal agreement, Executive or 
secretarial order, Executive or 
secretarial proclamation, United States 
patent, Federal statute, or final judicial 
or administrative determination, 
provided that: 

(1) In the State of Oklahoma, 
reservation means that area ofland 
constituting the former reservation of 
the tribe. Former reseIVation means 
lands that are within the jurisdictional 
area of an Oklahoma Indian tribe and 
are within the boundaries of the last 
reservation established by final treaty, 
Federal agreement, Executive or 
secretarial order, Executive or 
secretarial proclamation, United States 
patent, Federal statute, or final judicial 
or administrative determination; and 

(2) For Pueblo Indian tribes in the 
State of New Mexico, reservation means 
lands within the exterior boundaries of 
lands granted or confirmed to or 
acquired by the Pueblo as reported by 
the Pueblo Lands Board under section 2 
ofthe Act ofJune 7, 1924, ch. 331,43 
Stat. 636, notwithstanding any finding 
of extinguishment of title, plus any 
other lands reserved, set aside, or held 
in trust by the United States for the use 
ofthe Pueblo or its members. 

Restricted fee land means land the 
title to which is held by an individual 
Indian or a tribe and which can only be 
alienated or encumbered by the ovmer 
with the approval of the Secretary 
because of limitations in the conveyance 
instrument pursuant to federal law. 

Secretary means the Secretary of the 
Interior or an authorized representative. 

Tribal Land Acquisition Area (TLAA) 
means an area of land approved by the 
Secretary and designated by a tribe that 

(1) Does not have a reservation; or 
(2) Does not have trust land; or 
(3) Has a trust land base which is 

incapable of being developed in a 
manner that promotes tribal self
determination, economic development 
and Indian housing, and within which 
the tribe plans to acquire land over a 
specified period of time. 

Tribe means any Indian tribe, nation, 
band, pueblo, town, community, 
rancheria, colony, or other group of 
Indians, which is recognized by the 
Secretary as eligible for the special 
programs and services provided by the 
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Bureau of Indian Affairs, and listed in 
the Federal Register under Public Law 
103--454, act of Nov. 2, 1994 (108 Stat. 
4791; 25 U.S.C. 479a (1994)). 

Trust land means land, or an interest 
therein, for which the United States 
holds fee title in trust for the benefit of 
an individual Indian or a tribe. 

Undivided fractional interest means 
an interest of co-owners which is in the 
entire property, that is not divided out 
from the whole parcel. (Example: If you 
own 1/4 interest in 160 acres, you do 
not ovm 40 acres. You own 1/4 interest 
in the whole 160 acres because your 1/ 
4 interest has not been divided out from 
the whole 160 acres.) 

We/Us/Our means the Secretary of the 
Interior or an authorized representative. 

§151.3 To what types of transactions does 
this part apply? 

(a) Except as provided in paragraphs 
(b) and (c) of this section, this part 
applies to all fee simple land-to-trust, 
fee simple land-to-restricted fee or land 
exchanges involving fee simple land. 

(b) This part does not apply to the 
following transactions: 

(1) Trust-to-trust; 
(2) Restricted-fee to restricted-fee; 
(3) Transfer of title to trust and 

restricted land through inheritance, 
devise or escheat; 

(4) Legislative transfer of title into 
trust status; or 

(5) Federal agency transfers of title. 
(c) We will not accept title to land in 

trust in the State of Alaska, except for 
the Metlakatla Indian Community of the 
Annette Island reserve of Alaska or its 
members. 

§ 151.4 How does an individual Indian or a 
tribe apply to have title to land conveyed to 
the United States in trust? 

Individual Indians and tribes must 
send us a written request asking that we 
accept title and place the land into trust. 

(a) The request must: 
(1) Identify the applicant (including 

the applicant's tribal affiliation); 
(2) Include the legal description of the 

land to be acquired; and 
(3) Include all information which 

shows that the proposed acquisition 
meets the applicable requirements in 
this regulation. 

(b) The request does not need to be in 
any special form. However, we strongly 
urge the applicant to address each 
section of this part that is relevant to the 
type of acquisition (e.g., on- or off
reservation, discretionary or 
mandatory), in the order it appears here. 
Constructing the request in this way 
will enable us to review the request 
more efficiently. 

(c) We may also ask for additional 
information to aid us in reaching a 
decision. 

§ 151.5 How does BIA process the 
request? 

(a) After we receive the request, we 
will notify the State, county, and 
municipal governments having 
regulatory jurisdiction over the land. We 
will send all notices under this section 
by certified mail, return receipt 
requested. The notice will contain the 
information described in paragraph 
(a)(l) or (a)(2) of this section, as 
appropriate. 

(1) If the request is for on-reservation 
lands or lands inside an approved 
TLAA, the notice we send under this 
section will: 

(i) Include the name of the applicant; 
(il) Describe the lands proposed to be 

taken in trust; 
(iii) State the proposed use of the 

land; and 
(iv) Invite the State and local 

governments from the State in which 
the land is located to comment in 
writing within 30 days from date of 
receipt of the notice on the proposed 
acquisition. . 

(2) If the request is for land outside a 
reservation and outside a TLAA, the 
notice we send under this section will: 

(i) Include the name of the applicant; 
(ii) Describe the lands proposed to be 

taken in trust; 
(iii) Describe the proposed use of the 

land; and 
(iv) Invite the State and local 

governments from the State in which 
the land is located to comment in 
writing within 60 days from the date of 
receipt of notice on the acquisition's 
potential effects on the State and local 
governments, including on their 
regulatory jurisdiction, real property 
taxes, and special assessments. 

(b) After the comment period has 
ended, we will send to the applicant 
copies of any comments made by State 
and local governments on the 
applicant's request. We will give the 
appHcant a reasonable time in which to 
reply to the comments. 

(c) Subject to restrictions on 
disclosure required by the Freedom of 
Information Act (5 U.S.C. 552), the 
Privacy Act (5 U.S.C. 552a), and the 
Trade Secrets Act (18 U.S.C. 1905) the 
request will be available for review at 
the local BrA agency or area office 
having administrative jurisdiction over 
the land. 

(d) We will consider all the 
documentation that the applicant 
submits. 

(e) A complete application consists of 
the following: 

(1) The applicant's request that the 
land be taken into trust, as follows: 

(il If the applicant is an Indian tribe, 
the written request must be a properly 
prepared and executed tribal resolution 
requesting trust status, or 

(ii) If the applicant is an individual 
Indian, the written request must be a 
signed letter requesting trust status. 

(2) Documentation that the applicant 
has addressed all the applicable 
information requirements in this 
section; 

(3) A map depicting the location of 
the land to be acquired, and either: 

(j) A legal description of the land, 
including a statement of the estate being 
acquired, e.g. all surface and mineral 
rights, surface rights only, surface rights 
and a portion of the mineral rights, etc., 
or 

(ii) A survey if the land cannot be 
described by an aliquot legal 
description. The survey must be 
completed by a land surveyor registered 
in the State in which the land is located 
when the land being acquired is fee 
simple land, 

(4) Hazardous level I survey, 
(5) Environmental documentation, 
(6) Title evidence, 
(7) Impact notification letters, 

including all associated responses, 
(8) Statement from the applicant that 

any existing rights of way, easements or 
encumbrances will not interfere with 
applicant's intended use of the land, 
and 

(9) Any additional information we 
have requested, in writing, if warranted 
by the specific application. 

(f) After BIA is in possession of a 
comflete application, we will: 

(1 Notify the applicant, in writing, 
that the application is complete, 

(2) Issue a decision on an appHcation 
within 120 working days after issuance 
of the notice of a complete application. 

§ 151.6 How does BIA proceed after 
making a decision on a request? 

(a) Within 120 days of our having a 
complete application package, we will 
send the applicant a certified letter 
describing our decision to accept or 
deny a request. We will also send a copy 
of the decision letter to everyone 
(including State and local governments) 
who sent us written comments on the 
request. The notice to interested parties 
will explain that they have a righlto 
appeal our decision under part 2 of this 
title. 

(b) If our decision is to deny the 
request, we will take no further action. 

(c) If our decision is to approve the 
request, after the exhaustion of 
administrative remedies, we will: 

(1) Complete a preliminary title 
examination. For both discretionary and 
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mandatory acquisitions, after we 
examine the title evidence, we will 
notify the applicant of any liens, 
encumbrances, or infirmities. If the 
liens, encumbrances, or infirmities 
make title to the land unmarketable, we 
will require the applicant to eliminate 
the liens, encumbrances, or infirmities 
before we act on the application. 

(2) Publish in the Federal Register, or 
in a newspaper of general circulation 
serving the affected area, a notice of the 
decision to take land into trust under 
this part. The notice will state that we 
have made a final decision to take land 
in trust and that we will accept title in 
the name of the United States no sooner 
than 30 days after the notice is 
published; 

(3) Respond to any judicial appeals 
that may be filed; and 

(4) After sufficient opportunity for 
judicial relief has been provided, accept 
trust title to the land by issuing or 
approving an appropriate instrument of 
conveyance. If we determine to accept 
trust title to land in a case before all 
judicial remedies have been exhausted, 
we will give the party/parties opposing 
the acquisition at least five days notice 
before we take any action. 

§151.7 When does land attain trust 
status? 

After the Secretary has published a 
notice of intent to take the land into 
trust pursuant to § 151.6(c)(2), the time 
period for appeal has run, and all title 
objections have been cleared, we will 
approve or issue the appropriate 
instrument of conveyance. Only after 
these steps have been completed vl'ill 
the land altain trust status. The 
approved deed ",rill then be recorded in 
the county where located, title evidence 
will be updated, a final title opinion 
will be issued and the deed will be 
recorded in the appropriate Bureau of 
Indian Affairs Land Titles and Records 
Office under part 150 ofthis chapter. 

§ 151.6 Will BIA accept and hold in trust an 
undivided fractional interest in land for an 
individual Indian or a tribe? 

We will not accept and hold in trust 
for an individual Indian or a tribe an 
undivided fractional interest in land, 
except under one of the follo"'ring 
conditions: 

(a) The individual Indian or tribe 
already owns an undivided fractional 
restricted or trust interest in the land, 
and is acquiring the additional 
interest(s) to consolidate ownership. 

(b) The individual Indian or tribe 
acquires the undivided fractional 
interest as the result of a gift under 
§ 152.25(d) of this chapter and the 
conveyance does not result in further 
fractionation of interest in the land. 

(c) The individual Indian or tribe is 
acquiring fee simple interest and there 
are existing undivided fractional trust or 
restricted interests in the same land. 

(d) The individual Indian or tribe 
offers and agrees to purchase the 
remaining undivided fractional trust or 
restricted interest in the land, at not less 
than fair market value. 

(e) A specific statute grants the 
individual Indian or tribe the right to 
purchase an undivided fractional 
interest in trust or restricted land 
Vlrithout offering to purchase all 
interests. 

(f) The owner(s) of a majority of the 
interests of the remaining undivided 
trust or restricted fractional interest 
agree in writing that the individual 
Indian or tribe may acquire the interest. 

(g) A tribe acquires an undivided 
fractional interest in trust or restricted 
land under the Indian Land 
Consolidation Act, 25 U.S.C. 2201 el 
seq., under one of the following 
conditions: 

(1) The land is inside the tribe's 
reservation, or inside an approved 
Tribal Land Consolidation Area, or is 
otherwise subject to the tribe's 
jurisdiction, and 

(2) The tribe acquires the land: 
(i) At not less than the fair market 

value; and 
(ii) With the written consent of a 

majority of the owners of the remaining 
undivided fractional trust or restricted 
interest of this land; 

(h) The tribe acquires, at not less than 
the fair market value, part or all of the 
undivided fractional interests in a 
parcel of trust or restricted land within 
the tribe's reservation, or subject to the 
tribe's jurisdiction and: 

(1) Over 50 percent of the owners of 
the undivided fractional interests 
consent in writing to the acquisition; or 

(2) An individual Indian makes an 
offer under paragraph (e) of this section; 

(i) An individual Indian: 
(1) Already owns an undivided 

fractional interest in the land; 
(2) Offers to match a tribal offer to 

purchase under paragraph (d) of this 
section; and 

(3) Has used and possessed the land 
for at least 3 years preceding the tribe's 
offer to purchase. 

Subpart Part B-Discretionary 
Acquisitions of Title On-Reservation 

§ 151.9 What Information must be 
provided in a request involving land Inside 
a reservation or inside an approved Tribal 
Land Acquisition Area? 

A request from an individual Indian 
or a tribe asking that the United States 
accept title to land inside a reservation 

boundary or to land inside an approved 
TLAA must include: 

(a) A complete description, or a copy, 
of the federal statute that authorizes the 
United States to accept the land in trust 
and any limitations contained in the 
authority. 

(b) An explanation of why the 
individual Indian or tribe needs land to 
be in trust and how the land Vlrill be 
used. 

(c) If the applicant is a tribe, an 
explanation of whether the tribe: 

(1) Already owns an undivided 
fractional trust or restricted interest in 
the land; and 

(2) Maintains jurisdiction over the 
land. 

(d) !fthe applicant is an individual 
Indian, an explanation of: 

(1) Whether the applicant already 
owns an undivided fractional trust or 
restricted interest in the land; 

(2) The amount ofland that the 
applicant already owns and the status of 
the land (fee, restdcted, or trust); and 

(3) Whether the applicant needs 
assistance in handling real estate affairs. 
For example, tell us if the applicant is 
a minor or has been declared legally 
incompetent. 

(e) Title insurance or an abstract of 
title that meets the Standards for the 
Preparation of Title Evidence in Land 
Acquisitions by the United States, 
issued by the U. S. Department of 
Justice. Copies of the standards are 
available from the U.S. Department of 
Justice, Environmental and Natural 
Resources Division, Land Acquisition 
Section, Room 6136,601 Pennsylvania 
Avenue NW., Washington, DC 20004. 

(1) Documentation that we need to 
comply with 516 DM 6, Appendix 4, 
National Environmental Policy Act 
(NEP A) Revised Implementing 
Procedures, and 602 DM 2, Land 
Acquisitions: Hazardous Substances 
Determinations. (For copies of these 
directives, wdte to the Department of 
the Interior. Bureau ofIndian Affairs, 
1849 C Street, NW., Mail Stop: 4513-
MIB, Washington, DC 20240). Include a 
record of consultation with appropriate 
authorities regarding environmental, 
endangered species, water quality, fish 
and wildlife, wetlands, transportation, 
air quality, cultural. historical value, 
hazardous waste, and toxic material 
issues. 

§ 151.10 What criteria will BIA use to 
evaluate a request involving land Inside a 
reservation or Inside an approved Tribal 
Land Acquisition Area? 

Upon receipt of the information 
required under § 151.9 and upon a 
determination that the application is 
complete: 
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(a) We will approve the application 
and accept title to land in trust inside 
a reservation or inside an approved 
TLAA if we determine that the 
application facilitates tribal self
determination, economic development, 
Indian housing, land consolidation or 
natural resources protection; except that 

(b) Notwithstanding a determination 
in paragraph (a) ofthis section, we may 
not approve the application and accept 
transfer of title into trust for land inside 
a reservation or inside an approved 
TLAA if the approval of the acquisition 
will result in severe negative impact to 
the environment or severe harm to the 
local government. Evidence of such 
harm must be clear and demonstrable 
and supported in the record. 

§ 151.11 Can an individual Indian or a tribe 
acquire land inside a reservation or inside 
an approved Tribal Land Acquisition Area 
of another tribe? 

An individual Indian or a tribe, 
including individual Indians and tribes 
in Oklahoma, may acquire land in trust 
on another tribe's reservation, or inside 
another tribe's approved TLAA, if the 
recognized tribe's governing body 
consents in writing. No consent is 
required if: 

(a) An individual Indian or tribe 
already owns an undivided fractional 
trust or restricted interest in the parcel 
ofland to be acquired; or 

(b) The proposed acquisition is inside 
a reservation or an approved TLAA that 
is shared by two or more tribes, and the 
acquisition is for one of these tribes, or 
one ofthese tribes' members. 

Subpart C-Discretionary Acquisitions 
of Title Off-Reservation 

§ 151.12 What Information must be 
provided in a request involving land outside 
a reservation or outside a Tribal Land 
Acquisition Area? 

A request from an individual Indian 
or a tribe asking that the United States 
accept title to land outside a reservation 
boundary and outside an approved 
TLAA, must include: 

(al A complete description, or a copy 
of, the statutory authority that 
authorizes the United States to accept 
land in trust and any limitations 
contained in the authority; 

(b) An explanation of the need of the 
individual Indian or tribe for land in 
trust and how the land will be used. 
This explanation is a crucial factor in 
determining if the request should be 
approved. The request must explain: 

(1) Why the present land base is not 
appropriate or adequate for the activity 
contemplated in the request; 

(2) Why the applicant needs the land 
to be in trust for the proposed use; and 

(3) How trust status will benefit the 
applicant's economic and/or social 
conditions. 

(c) A description of how the applicant 
will use the land. This description must 
include an explanation of: 

(1) The past uses of the land; 
(2) The present use of the land; 
(3) The anticipated future uses ofthe 

land; 
(4) The cultural or historical interest 

in the land; 
(5) The objectives that the inclividual 

Indian or tribe hopes to attain; and 
(6) If the acquisition is for housing: 
(i) The projected number of units to 

be built; and 
(ii) The number of members who will 

benefit. 
(7) If the applicant is acquiring the 

land for business purposes, the tribe 
must provide a business plan that 
specifies the anticipated economic 
benefits of the proposed use. 

(d) As complete a description as is 
possible of the following: 

(1) The location of the land relative to 
State boundaries; 

(2) The distance of the land from the 
boundaries of the tribe's reservation; 

(3) The distance ofthe land from the 
Bureau's nearest agency or area office; 

(4) The location of roads and rights
of-way that provide access to the land; 
and 

(5) The location of land in relation to 
the tribe's other trust lands. 

(e) A description of the effect on the 
State and its political subdivisions of 
removing the land from tax rons. 
Describe any measures the applicant 
will take to reduce these effects. The 
description of effects must include an 
explanation of: 

(1) The amount of annual taxes 
currently assessed by the local 
government(s); 

(2) The amount of annual revenue lost 
from special assessments to the local 
government(s), if any; 

(3) The amount of annual revenue lost 
from mineral receipts to the local 
government(s), if any; and 

(4) The local government's ability to 
provide public safety services for the 
land. 

(f) A description of any jurisdictional 
and land use infrastructure issues that 
might arise. The description must 
address each of the following issues. 

(1) Zoning, including: 
(i) The current zoning of the land; 
(ii) Any proposed use conflicts with 

current zoning; and 
(iii) Any tribal zoning ordinances. 
(2) Law enforcement and cross

deputizing, including: 
(i) Who currently provides law 

enforcement services for the land; 

(li) If the applicant is a tribe, whether 
the tribe already has its own law 
enforcement; 

(iii) Who win supply law enforcement 
if the land is approved for trust status; 
and 

(iv) Any additional resources required 
to provide adequate law enforcement 
and how they will be funded. 

(3) Safety factors, including: 
(i) Who supplies fire protection 

service for the land; 
(ii) Who supplies emergency medical 

service for the land; and 
(iii) Whether the land is in a flood 

area or flood control area. 
(4) Traffic, roads, and streets, 

including: 
(j) A description of existing access to 

the land; 
(ii) Description and quantification of 

increased traffic in the area anticipated 
from the proposed use; and 

(iii) A description of whether existing 
roads and streets are adequate to handle 
any anticipated increase in traffic 
caused by the proposed use. 

(5) SanHation, including whether: 
(i) The land is served by a city sewage 

system; 
(ii) The land is served by an some 

other type of sewage system that is 
adequate to meet applicable standards; 

(iii) Trash pickup service or another 
method of trash disposal is available for 
the land; 

(ivj The city or another facility 
supplies services to the land; 

(v) There is an adequate water supply 
for the proposed use and any future 
anticipated uses; and 

(vi) Whether the applicant tribe has 
water rights to the available water 
supply. 

(6) Utilities, including: 
(i) Whether a city or a rural electric 

company supplies electricity to the 
land; and 

(ii) The source of heating for any 
structures located on or to be located on 
the land, such as: natural gas, propane, 
oil, coal, wood, electric, or solar. 

(7) Whether there are any cooperative 
agreements or voluntary actions 
intended to address jurisdictional and 
land use conflicts. 

(8) Whether the applicant has made 
any provisions to compensate the State 
or local governments for revenue lost 
because of the removal of the land from 
the tax rolls. (Include any increases in 
Title IX funding from the Indian 
Education Act or Impact Aid funding.) 

(g) Whether there is title evidence that 
meets the Standards for the Preparation 
of Title Evidence in Land Acquisitions 
by the United States, issued by the U.S. 
Department of Justice. The evidence 
will be examined to determine if the 
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applicant has marketable title. Copies of 
the standards are available from the U.S. 
Department of Justice, Environmental 
and Natural Resources Division, Land 
Acquisition Section, Room 6136, 601 
Pennsylvania Avenue NW., Washington, 
DC 20004. 

(h) The documentation that we need 
to comply with 516 DM 6, Appendix 4, 
National Environmental Policy Act 
(NEPA) Revised Implementing 
Procedures, and 602 DM 2, Land 
Acquisitions: Hazardous Substances 
Determinations. (For copies of these 
directives, ""rite to the Department of 
Interior, Bureau ofIndian Affairs, 1849 
C Street, NW., Mail Stop: 4513-MlB, 
Washington, DC 20240). Include a 
record of consultation with appropriate 
authorities regarding environmental, 
endangered species, water quality, fish 
and wildlife, wetlands, transportation, 
air quality, cultural, historical value, 
hazardous waste, and toxic material 
issues. 

(i) If the request is for an individual 
Indian, documentation demonstrating 
that the applicant's request meets one of 
the criteria described in § 151.13. 

§ 151.13 Can an individual Indian acquire 
land outside his or her own reservation? 

Except as provided in paragraphs (a) 
and (b) ofthis section, we will not 
accept title to land in trust outside an 
individual Indian's reservation. We may 
approve acquisitions of land outside an 
individual Indian's reservation if: 

(a) The individual Indian already 
owns an undivided fractional trust or 
restricted interest in the property being 
acquired; or 

(b) The individual Indian has sold 
trust or restricted interest in land and 
the money received from the sale is 
reinvested in other land selected and 
purchased ""ith these funds, or the 
individual Indian is purchasing land 
with funds obtained as a result of a sale 
of trust or restricted land under 25 
U.S.C. 409a. 

§151.14 What criteria will BIA useto 
evaluate a request involving land outside a 
reservation or outside an approved Tribal 
Land AcqUisition Area? 

Upon receipt of the information 
required under § 151.12 and upon a 
determination that the application is 
complete: 

(a) We will approve the application to 
accept land into trust outside a 
reservation or outside an approved 
TLAA only if the application shows that 
the acquisition is necessary to: 

(1) Facilitate tribal self-determination, 
economic development, Indian housing, 
land consolidation or natural resource 
protection; and 

(2) We determine that the acquisition 
provides meaningful benefits to the 
Tribe that outweigh any demonstrable 
harm to the local community. 

(b) Notwithstanding a determination 
in paragraph (a) of this section that the 
acquisition is necessary to facilitate 
tribal self-determination and that the 
benefits of the acquisition to the tribe 
outweigh any harm to the local 
community, we may disapprove an 
application to accept land into trust 
outside a reservation or outside an 
approved TLAA if the acquisition will 
result in: 

(1) Severe negative impacts to the 
environment, or 

(2) Significant harm to the local 
community. Evidence of such harm 
must be clear and demonstrable and 
supported in the application record; or 

(3) The inability ofthe Bureau of 
Indian Affairs to adequately handle the 
addiUonallaw enforcement and other 
responsibilities that would result from 
the acquisition of the land into trust 
status. 

(c) When making a determination 
under paragraph (a) or (b) ofthis section 
to approve or deny an application, we 
will consider the location of the land 
relative to the state boundaries, and its 
distance from the boundaries of the 
tribe's reservation and whether that 
distance is reasonable based on the 
following: 

(1) If the land is in a different state 
than the tribe's reservation, the tribe's 
justification of anticipated benefits from 
the acquisition will be subject to greater 
scrutiny 

(2) As the distance between the tribe's 
reservation or approved TLAA and the 
land to be acquired increases, the tribe's 
justification of anticipated benefits from 
the acquisition will be subject to greater 
scrutiny 

(3) As the distance between the tribe's 
reservation or approved TLAA and the 
land to be acquired increases, the 
concerns raised by the state and local 
governments will be given greater 
weight. 

Subpart D-Mandatory Acceptance of 
Title 

§151.15 What information must be 
provided in a request to process a 
mandatory transfer of title into trust status, 
and how will BIA process the request? 

(a) To help us determine whether we 
are mandated by legislation to accept 
trust title to a specific tract of land, we 
require submission of the following 
documentation: 

(1) A complete description, or a copy 
of, the statutory authority that directs 
the Secretary to place the land in trust, 

and any limitations contained in that 
authority; 

(2) Title insurance or an abstract of 
title that meets the Standards for the 
Preparation of Title Evidence in Land 
Acquisitions by the United States, 
issued by the U. S. Department of 
Justice (copies are available from the 
U.S. Department ofJustice, 
Environmental and Natural Resources 
Division, Land Acquisition Section, 
Room 6136, 601 Pennsylvania Avenue 
NW., Washington, DC 20004); and 

(3) Any additional information that 
we may request. 

(b) If we determine that the transfer of 
title into trust status is mandatory, we 
will publish that determination along 
with a notice of intent to take the land 
in trust in the Federal Register or in a 
newspaper of general circulation serving 
the affected area. 

§ 151.16 Can our determination that a 
transfer of title into trust status is 
mandatory be appealed? 

The Department's determination that 
a transfer of title into trust status is or 
is not mandatory may be appealed 
according to requirements setforth in 
part 2 of this title. 

Subpart E-Tribal Land Acquisition 
Areas 

§ 151.17 What Is a Tribal Land Acquisition 
Area? 

A TLAA is an area of land approved 
by the Secretary and designated by a 
tribe within which the tribe plans to 
acquire land over a 25-year period of 
time. If the Secretary approves the 
TLAA under this part, the tribe can 
acquire parcels ofland within the TLAA 
during that 25-year period under the on
reservation provisions of this part. 

§ 151.18 What tribes are eligible to apply 
for approval of a Tribal Land Acquisition 
Area? 

Tribes which may apply for approval 
of a TLAA are those tribes which: 

(a) Do not have a reservation, 
(b) Do not have trust land, or 
(c) Have a trust land base which is 

incapable of being developed in a 
manner that promotes tribal self
determination, economic development 
andlor Indian housing. 

§ 151.19 What must be included in a 
request for Secretarial approval of a Tribal 
Land AcqUisition Area? 

A request for Secretarial approval of 
a TLAA must be made in writing, 
although we do not require that it take 
any special form. However, we strongly 
urge the applicant to address each 
applicable section of this part in the 
order it appears here. Constructing the 
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application in this way will help us 
review the request more efficiently. To 
be complete, a request for Secretarial 
approval of a TLAA must identify the 
applicant tribe, and must include: 

(a) A complete description, or a copy, 
of the federal statute(s) that authorize 
the Secretary to accept land in trust on 
behalf ofthe tribe, and any limitations 
contained in that authority. 

(b) Copies of tribal documents relating 
to the establishment of the TLAA and 
the acquisition ofland within it, 
including: 

(1) A copy of the tribe's constitution 
and by-laws, corporate charter, 
resolution, or excerpts from those 
documents that identify and grant tribal 
officials the auth~rity to acquire tribal 
lands on behalf ofthe tribe: 

(2) A copy of a tribal resolution 
designating the TLAA, including a legal 
description of the lands located within 
it: and (3) 

(3) A copy of a tribal resolution 
requesting that the Secretary approve 
the proposed TLAA. 

(c) A narrative summary that 
describes the purposes and goals for 
acquiring lands in trust within the 
TLAA, including general informaHon 
about whether the lands are to be used 
for residential, governmental, 
educational, economic development, or 
other purposes. 

(d) A narraHve ofthe tribe's history 
that explains: 

(1) When the tribe was federally 
recognized, and whether it was through 
legislation, treaty, or the Bureau of 
Indian Affairs' Federal 
Acknowledgment Process: and 

(2) If applicable, how the tribe became 
dispossessed of its former reservation 
lands. 

(e) A description of the TLAA, 
including: 

(1) A legal description ofthe lands 
within the TLAA; 

(2) Information about whether the 
lands are within the tribe's former 
reservation or aboriginal homelands; 

(3) Information about whether the 
lands are Federal lands, State lands, or 
private lands: 

(4) Information about whether the 
lands overlap with another tribe's 
jurisdictional area: 

(5) Information about the significance 
of the land to the tribe, including 
whether the land has any particular 
historical, cultural, religious, or other 
value to the tribe: and 

(6) Information about the distance of 
the TLAA from the Bureau's nearest 
agency or area office. 

(f) A description of the location of 
roads and rights-of-way, or of additional 
rights-of-way that may be needed to 

provide access to lands located within 
theTLAA. 

(g) A description of the reasonably 
anticipated overall effect on the State 
and its political subdivisions of 
removing lands located within the 
TLAA from tax rolls, and a description 
of any measures the applicant will take 
to reduce these effects. The description 
of effects must include an explanation 
of: 

(1) The amount of annual taxes 
currently assessed by the local 
governments for lands located within 
theTLAA; 

(2) The amount of annual revenue 
which would be lost from special 
assessments to the local governments, if 
any: 

(3) The amount of annual revenue lost 
from mineral receipts to the local 
governments, if any; and 

(4) The local governments' ability to 
provide public safety services for lands 
located within the TLAA. 

(h) A description of any overall 
jurisdictional and land use 
infrastructure issues that might arise if 
the lands within the TLAA is taken into 
trust. The description must address each 
of the following issues. 

(1) Zoning, including: 
(i) The current zoning of the land; 
(ii) Any proposed use conflicts with 

current zoning; and 
(iii) Applicable tribal zoning 

ordinances. 
(2) Law enforcement and cross

deputizing, including: 
[i) Who currently provides law 

enforcement services for the land; 
(ii) Whether the tribe already has its 

own law enforcement; 
(iii) Who will supply law enforcement 

if the land is approved for trust status: 
and 

(iv) Whether additional resources 
would be needed to provide adequate 
law enforcement. 

(3) Safety factors, including: 
(i) Who supplies fire protection 

service for lands located within the 
TLAA; 

(ii) Who supplies emergency medical 
service for lands located within the 
TLAA; and 

(iii) Information about whether lands 
located within the TLAA are in a flood 
area or flood control area. 

(4) Traffic, roads, and streets, 
including: 

(i) A description of current access to 
the land; 

(ii) Describes and quantifies 
anticipated increased traffic in the area 
from proposed use; and 

(iii) A description of whether existing 
roads and streets are adequate to handle 
any anticipated increase in traffic 
caused by the proposed use. 

(5) Sanitation, including whether: 
(i) The lands located within the TLAA 

are on a city sewage system; 
(ii) The lands located within the 

TLAA are served by an adequate sewage 
system that meets applicable standards; 

(iii) Trash pickup service or another 
method of trash disposal is available for 
lands located within the TLAA: 

(iv) The city or another facility 
supplies sanitation services to the lands 
located within the Tribe Land 
Acquisition Area; 

(v) There is an adequate water supply 
for the proposed use and any future 
anticipated uses; and 

(vi) Whether the tribe has water rights 
to the available water supply. 

(6) Utilities, including: 
(i) Whether a city or a rural electric 

company supplies electricity to lands 
located within the TLAA; and 

(ii) The source of heating for lands 
located within the TLAA. such as: 
natural gas, propane, oil, coal, wood, 
electric, or solar. 

(7) Whether there exist any 
cooperative agreements or voluntary 
actions intended to address 
jurisdictional and land use conflicts. 

(8) Whether the tribe has made any 
provisions to compensate the State and 
local governments for revenue lost 
because of the removal of the lands from 
the tax rol1s. (Include any increases in 
Title L,{ funding from the Indian 
Education Act or Impact Aid funding.) 

§ 151.20 How is a tribal request for 
Secretarial approval processed? 

When we receive a request for 
Secretarial approval of a TLAA, we will 
review the supporting documentation to 
determine if the request meets the 
requirements of this parl. If the request 
is complete, we will: 

(al Provide notice of the request for 
Secretarial approval to the Governor's 
Office, to appropriate local government 
officials, and to appropriate officials of 
tribes located within a 50-mile radius of 
the boundaries of the proposed TLAA. 
Recipients of the notice will be 
provided GO days from the date of 
receipt in which to comment on the 
proposed TLAA and the request 
supporting it. Other interested parties 
may also submit comments during the 
GO-day consultation period. 

(b) After the close ofthe comment 
period, based on the criteria described 
in § 151.21, we will decide whether to 
approve the TLAA. Our decision on 
whether to approve the TLAA will be 
communicated in the form of a certified 
letter to the applicant. We also will 
provide notice of our decision to 
interested parties by sending a copy of 
the decision Jetter to everyone 



Federal Register/Vol. 66, No. 10/Tuesday, January 16, Z001/Rules and Regulations 3465 

(including State and local governments) 
who sent us written comments on the 
request for approval. 

(c) If we decide not to approve the 
TLAA, we will take no further action. 

(d) rfwe decide to approve the TLAA, 
we will: 

(1) Publish in the Federal Register, or 
in a newspaper of general circulation 
serving the affected area, a notice of the 
decision to approve the TLAA; and 

(2) Thereafter, for a period of 25 years, 
review requests to accept trust title land 
located within the TLAA as "on
reservation" acquisitions under the 
applicable on-reservation provisions in 
this part. 

§ 151.21 What criteria will BIA use to 
decide whether to approve a proposed 
Tribal Land Acquisition Area? 

In general, because tribes without 
reservations are significantly 
disadvantaged, both in terms of cultural 
preservation and in terms of being 
ineligible for federal land-based 
programmatic funding and technical 
assistance, there is a presumption in 
favor of the tribe's need for at least some 
trust land. However, in determining 
whether to approve establishment of a 
TLAA, we will consider the individual 
circumstances of each applicant tribe, 
surrounding community, and affected 
land base. There are some standard 
criteria which will help direct our 
decision-making process. These 
standard criteria include: 

(a) The request must be complete and 
contain all supporting documents; 

(b) The statutory basis upon which 
the tribe proposes creation of the TLAA. 
If the tribe is the subject of a statute 
directing the Secretary to take some 
unspecified land into trust for the tribe's 
benefit, the tribe will enjoy a greater 
presumption in favor of approval of its 
proposed TLAA. (For example, there is 
statutory language such as "the 
Secretary shall take land in to trust 
within the tribe's service area," or "the 
Secretary shall take land into trust 
within X and Y counties.") 

(c) The size of the proposed TLAA in 
relation to the size ofthe tribe's 
membership: we will look for a 
reasonable connection between the 
amount of land the tribe wishes to take 
into trust, and the basic trust needs 
(housing, health, employment 
opportunities) of the tribe's 
membership. 

(d) The relationship ofthe tribe to the 
lands located within the TLAA: we will 
give greater weight to a request for 
approval of a TLAA that encompasses 
lands to which the tribe has established 
a strong cultural, historical, andlor legal 
connection. 

(e) The ability of the tribe and the 
local non-Indian community to adjust to 
the jurisdictional changes that will 
occur if the lands within the TLAA are 
taken into trust, including: 

(1) That there are adequate 
arrangements for provision of police and 
fire protection and other emergency 
response for persons living within the 
TLAA (whether living on trust or non
trust property); 

(2) That there are adequate 
arrangements for provision of other 
municipal-type services, such as garbage 
removal, water, sewage; 

(3) That adverse impacts on local 
governments and communities are 
reasonable compared to the benefits 
flowing to the applicant. 

§ 151.22 Can a tribe include in its Tribal 
Land Acquisition Area land inside another 
tribe's reservation or Tribal Land 
Acquisition Area? 

A tribe may include land inside the 
reservation boundaries or within an 
approved TLAA of another tribe, if: 

(a) The tribe's governing body 
consents in writing; 

(b) The tribe already owns undivided 
fractional trust or restricted interests in 
the tracts ofland identified in its TLAA; 
or 

Cc) The tracts ofland to be included 
in the TLAA are inside a reservation or 
an approved TLAA that is shared by two 
or more tribes, and the plan is for one 
of these tribes. 

§ 151.23 If a Tribal Land Acquisition Area 
is not approved, is the tribe prohibited from 
acquiring land within It? 

No. However, the tribe will have to 
apply to have individual parcels taken 
into trust under the off-reservation 
provisions of this part. 

§ 151.24 If a Tribal Land Acquisition Area 
Is approved, does the land taken into trust 
within it attain reservation status? 

No. Lands taken into trust within a 
TLAA will enjoy "Indian country" 
status as that term has been defined in 
relevant federal statutes and case law. 
However, those lands do not attain 
"reservation" status by virtue of the 
TLAA having been approved by the 
Secretary. Reservation status can only 
be attained if: 

(a) The tribe has applied to the 
Secretary under 25 U.S.C. 467; or 

(b) There is a federal statute 
specifically designating the land as a 
reservation. 

§ 151.25 Can a Tribal Land Acquisition 
Area be modified after approval? 

Yes. However, the changes must be 
submitted with a request for approval in 
compliance with the criteria in this part 
and must be approved by the Secretary. 

Subpart F-False Statements, 
Recordkeeping, Information Collection 

§ 151.26 What is the penalty for making 
false statements in connection with a 
request that BIA place land into trust? 

Anyone who knowingly and willfully 
makes a false statement in connection 
with a trust title acquisition request may 
be subject to criminal prosecution under 
the False Statements Accountability Act 
of1996, 18 U.S.C.l001. 

§ 151.27 Who owns the records associated 
with this part? 

Ca) Records are the property of the 
United States if they: 

(1) Are made or received by a tribe or 
tribal organization in the conduct of a 
federal trust function under this part, 
including the operation of a trust 
program; and 

(2) Evidence the organization, 
functions, policies, decisions, 
procedures, operations, or other 
activities undertaken in the performance 
of a federal trust function under this 
part. 

(b) Records not covered by paragraph 
(a) of this section that are made or 
received by a tribe or tribal organization 
in the conduct of business with the 
Department of the Interior under this 
part are the property of the tribe. 

§ 151.28 How must a record associated 
with this part be preserved? 

(a) Any organization, including tribes 
and tribal organizations, that have 
records identified in § 151.26(a) must 
preserve the records in accordance with 
approved Departmental records 
retention procedures under the Federal 
Records Act, 44 U.S.C. chapters 29, 31, 
and 33. These records and related 
records management practices and 
safeguards required under the Federal 
Records Act are subject to inspection by 
the Secretary and the Archivist of the 
United States. 

(b) A tribe or tribal organization 
should preserve the records identified 
in § 151. 26(b) for the period of time 
authorized by the Archivist of the 
United States for similar Department of 
the Interior records in accordance with 
44 U.S.C. chapter 33. If a tribe or lribal 
organization does not preserve records 
associated with its conduct of business 
with the Department of the Interior 
under this part, it may prevent the tribe 
or tribal organization from being able to 
adequately document essential 
transactions or furnish information 
necessary to protect its legal and 
financial rights or those of persons 
directly affected by its activities. 
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Dated: December 29, 2000. 
Kevin Gover, 
Assistant SecretaIY-Indian Affairs. 
[FR Doc. 01-470 Filed 1-12-01; 8:45 am] 
BILLING CODE 431()...{J2-P 

DEPARTMENT OF TRANSPORTATION 

Coast Guard 

33 CFR Part 117 

[CGD05-00-055] 

Drawbridge Operation Regulations; 
Great Egg Harbor Bay, New Jersey 

AGENCY: Coast Guard, DOT. 
ACTION: Notice of temporary deviation 
from regulations. 

SUMMARY: The Commander, Fifth Coast 
Guard District, has approved a 
temporary deviation from the 
regulations governing the operation of 
the Route 9/Beesleys Point Bridge across 
Great Egg Harbor Bay, mile 3.5, between 
Somers Point and Beesleys Point, in 
New Jersey. Beginning at 7 a.m. on 
January 22, 2001, through 5 p.m. on 
March 22, 2001, the bridge may remain 
in the closed position. This closure is 
necessary to conduct the installation of 
anew deck. 
DATES: This deviation is effective from 
7 a.m. on January 22, 2001, until 5 p.m. 
on March 22, 2001. 
FOR FURTHER INFORMATION CONTACT: Ann 
B. Deaton, Bridge Administrator, Fifth 
Coast Guard District, at (757) 398-6222. 
SUPPLEMENTARY INFORMATION: The Coast 
Guard received a letter by fax from the 
contractor on December 1,2000, 
requesting a temporary deviation from 
the current operating schedule of the 
Route 9/Beesleys Point Bridge. The 
draw currently is required to open on 
signal at all times. This requirement is 
included in the general operating 
regulations at 33 CFR 117.5. The 
contractor intends to install a new deck 
on the bascule span of the bridge. To 
facilitate the installation, the bascule 
span will be bolted down in the closed 
position so that the old deck can be 
removed and a new deck installed. This 
work requires completely immobilizing 
the operation of the bascule span. In the 
event of an emergency, openings of the 
span will be provided as quickly as 
possible, but may take up to 48 hours 
to accomplish. Requests for emergency 
openings can be made by calling the 
bridge manager at (609) 390-3190 or 
(609) 624-0949. 

In accordance with 33 CFR 117.35, 
the District Commander approved the 
contractor's request for a temporary 

deviation from the governing 
regulations in a letter dated December 
12,2000. 

The Coast Guard has informed the 
known commercial users of the 
waterway of the bridge closure so that 
these vessels can arrange their transits 
to minimize any impact caused by the 
temporary deviation. 

The temporary deviation allows the 
Route 9/Beesleys Point Bridge across 
Great Egg Harbor, mile 3.5, between 
Somers Point and Beesleys Point, New 
Jersey to remain closed from 7 a.m. on 
January 22,2001, until 5 p.m. on March 
22,2001. 

Dated: December 21, 2000. 
John E. Skhol', 
U.S. Coast Guard, Commander, Fifth Coast 
Guard District. 
[FR Doc. 01-1212 Filed 1-12-01; 8:45 am] 
BILLING CODE 4910-15-M 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 136, 141, and 143 

[FRL-6916-2] 

RIN 2040-AD59 

Guidelines Establishing Test 
Procedures for the Analysis of 
Pollutants Under the Clean Water Act; 
National Primary Drinking Water 
Regulations; and National Secondary 
Drinking Water Regulations; Methods 
Update 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Direct Final Rule. 

SUMMARY: EPA is approving the use of 
updated versions oftest procedures (i.e., 
analytical methods) for the 
determination of chemical, radiological, 
and microbiological pollutants and 
contaminants in wastewater and 
drinking water. These updated versions 
of analytical methods have been 
published by one or more of the 
following organizations: American 
Society for Testing Materials (ASTM), 
United States Geological Survey 
(USGS), United States Department of 
Energy (DOE), American Public Health 
Association (APHA) , American Water 
Works Association (A WW A), and Water 
Environment Federation (WEF). 
Previously approved versions of the 
methods remain approved. Today's 
action will give the analytical 
community a larger selection of 
analytical methods. Today's action also 
corrects typographical errors and 
updates references where appropriate. 

DATES: This final rule is effective on 
May 16, 2001 withoutfurther notice, 
unless EPA receives adverse comment 
by March 19,2001. If EPA receives such 
comment, EPA will publish a timely 
withdrawal in the Federal Register 
informing the public that this rule (or 
distinct amendments, paragraphs, or 
sections of this rule) will not take effect. 

The incorporation by reference of the 
publications listed in today's rule is 
approved by the Director of the Federal 
Register as of May 16,2001. 

For judicial review purposes, this 
final rule is promulgated as ofl:00 p.m. 
(Eastern time) on January 30, 2001 as 
provided in 40 CFR 23.2 and 23.7. 
ADDRESSES: You may submit written 
comments either by mail or 
electronically. Send comments to the 
Methods Update Comment Clerk (W-
99-21), U.S. Environmental Protection 
Agency, Water Docket, MC-4101, Ariel 
Rios Bldg., 1200 Pennsylvania Ave., 
NW., Washington, DC 20460. Submit 
electronic comments to OW-Docket 
@epa.gov. Please submit copies of any 
references cited in your comments. EPA 
would appreciate an original and 3 
copies of your comments and enclosures 
(including references). 

This Federal Register document is 
also available on the Internet at: 
http://www.epa.gov/fedrgstr. The record 
for this rulemaking has been established 
under docket number W-99-21. 
Supporting documents (including 
references and methods cited in this 
notice) are available for review at the 
U.S. Environmental Protection Agency, 
Water Docket, East Tower Basement, 
Room EB57, 401 M Street, SW., 
Washington, DC 20460. For access to the 
docket materials, call 202/260-3027 on 
Monday through Friday, excluding 
Federal holidays, between 9:00 a.m. and 
3:30 p.m. Eastern Daylight Standard 
Time for an appointment. 

Copies of final methods published by 
ASTM are available for a nominal cost 
through American Society for Testing 
and Matorials, 100 Barr Harbor Drive, 
West Conshohocken, PA 19428-2959. 
Copies of final methods published by 
USGS are available for a nominal cost 
through the United States Geological 
Survey, U.S. Geological Survey 
Information Services, Box 25286, 
Federal Center, Denver, CO 80225-0425. 
Copies of final methods published by 
DOE are available for a nominal cost 
through the Environmental 
Measurements Laboratory, U.S. 
Department of Energy, 376 Hudson 
Street, New York, NY 10014-3621. 
Copies of Standard Methods are 
available for a nominal cost from the 
American Public Health Association, 

http://www.epa.gov/fedrgstr/
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ACTION: Interpretive rule. 

SUMMARY: For the reasons provided in 
the memorandum set forth below, the 
Attorney General has determined that 
assisting suicide is not a "legitimate 
medical purpose" within the meaning of 
21 CFR 1306.04 (2001), and that 
prescribing, dispensing, or 
administering federally controlled 
substances to assist suicide violates the 
Controlled Substances Act. Such 
conduct by a physician registered to 
dispense controlled substances may 
"render his registration ... inconsistent 
with the public interest" and therefore 
subject to possible suspension or 
revocation under 21 U.S.C. 824(a)(4). 
The Attorney General's conclusion 
applies regardless of whether state law 
authorizes or permits such conduct by 
practitioners or others and regardless of 
the condition of the person whose 
suicide is assisted. The Attorney 
General recognizes, however, that pain 
management is a legitimate medical 
purpose justifying a physician's 
dispensing of controlled substances. 
Finally, the Attorney General's 
determination makes no change in the 
current standards and practices of the 
DEA in any State other than Oregon. 
EFFECTIVE DATE: November 9,2001. 
FOR FURTHER INFORMATION CONTACT: 
Patricia Good, Chief, Liaison and Policy 
Section, Office of Diversion Control, 
Drug Enforcement Administration, 
Washington, D.C. 20537, telephone 202-
307-7297. 
SUPPLEMENTARY INFORMATION: The text of 
the Attorney General's memorandum 
follows: 
Memorandum for Asa Hutchinson, 

Administrator, The Drug Enforcement 
Administration 

From: John Ashcroft, Attorney General 
Subject: Dispensing of Controlled Substances 

to Assist Suicide 
As you are aware, the Supreme Court 

reaffirmed last term that the application of 
federal law regulating controlled substances 
is uniform throughout the United States and 
may not be nullified by the legislative 
decisions of individual States. See United 
States v. Oakland Cannabis Buyers' Coop., 
532 U.S. 483 (2001). In light of this decision, 
questions have been raised about the validity 
of an Attorney General letter dated June 5, 
1998, which overruled an earlier Drug 
Enforcement Administration (DEA) 
determination that narcotics and other 
dangerous drugs controlled by federal law 
may not be dispensed consistently with the 
Controlled Substances Act, 21 U.S.C. 801-
971 (1994 & Supp. II 1996) (CSA), to assist 
suicide in the United States. Upon review of 
the Oakland Cannabis decision and other 
relevant authorities, I have concluded that 
the DENs original reading of the CSA-that 
controlled substances may not be dispensed 
to assist suicide-was correct. I therefore 

advise you that the original DEA 
determination is reinstated and should be 
implemented as set forth in greater detail 
below. 

The attached Office of Legal Counsel 
opinion, entitled "Whether Physician
Assisted Suicide Serves a "Legitimate 
Medical Purpose" Under The Drug 
Enforcement Administration's Regulations 
Implementing the Controlled Substances 
Act" Uune 27, 2001) ("OLC Opinion") 
(attached) sets forth the legal basis for my 
decision. 

1. Determination on Use of Federally 
Controlled Substances to Assist Suicide. For 
the reasons set forth in the OLC Opinion, I 
hereby determine that assisting suicide is not 
a "legitimate medical purpose" within the 
meaning of 21 CFR § 1306.04 (2001), and that 
prescribing, dispensing, or administering 
federally controlled substances to assist 
suicide violates the CSA. Such conduct by a 
physician registered to dispense controlled 
substances may "render his registration 
* * * inconsistent with the public interest" 
and therefore subject to possible suspension 
or revocation under 21 U.S.C. 824(a)(4). This 
conclusion applies regardless of whether 
state law authorizes or permits such conduct 
by practitioners or others and regardless of 
the condition of the person whose suicide is 
assisted. 

I hereby direct the DEA, effective upon 
publication of this memorandum in the 
Federal Register, to enforce and apply this 
determination, notwithstanding anything to 
the contrary in the June 5, 1998, Attorney 
General's letter. 

2. Use of Controlled Substances to Manage 
Pain Promoted. Pain management, rather 
than assisted suicide, has long been 
recognized as a legitimate medical purpose 
justifying physicians' dispensing of 
controlled substances. There are important 
medical, ethical, and legal distinctions 
between intentionally causing a patient's 
death and providing sufficient dosages of 
pain medication necessary to eliminate or 
alleviate pain. 

3. No Change in Current DEA Policies and 
Enforcement Practices Outside Oregon. The 
reinstated determination makes no change in 
the current standards and practices of the 
DEA in any State other than Oregon. Former 
Attorney General Janet Reno's June 5, 1998, 
letter relating to this matter emphasized that 
action to revoke the DEA registration of a 
physician who uses federally controlled 
substances to assist a suicide "may well be 
warranted * * * where a physician assists in 
a suicide in a state that has not authorized 
the practice under any conditions." The 
reinstated determination does not portend 
any increase in investigative activity or other 
change from the manner in which the DEA 
presently enforces this policy outside of 
Oregon. 

4. Enforcement in Oregon. Under 3 Oregon 
Revised Statutes (O.R.S.) § 127.855 (1999). an 
attending physician who writes a 
prescription for medication to end the life of 
a qualified patient must document the 
medication prescribed. Under 3 O.R.S. 
§ 127 .865(1)(b) (1999), the State of Oregon's 
Health Division must require any health care 
provider upon dispensing medication 

pursuant to the Death with Dignity Act to file 
a copy of the dispensing record with the 
Division. Those records should contain the 
information necessary to determine whether 
those holding DEA registrations who assist 
suicides in accordance with Oregon law are 
prescribing federally controlled substances 
for that purpose in violation of the CSA as 
construed by this Memorandum and the 
attached OLC Opinion. 

The Department has the authority to take 
appropriate measures to obtain copies of any 
such reports or records sent to the Oregon 
State Registrar. See 21 U.S.C. 876. When 
inspection of these documents discloses 
prohibited prescription of controlled 
substances to assist suicide following the 
effective date of this memorandum, then 
appropriate administrative action may be 
taken in accordance with 21 CFR §§ 1316.41 
to 1316.68 (2001). 

Thus, it should be possible to identify the 
cases in which federally controlled 
substances are used to assist suicide in 
Oregon in compliance with Oregon law by 
obtaining reports from the Oregon State 
Registrar without having to review patient 
medical records or otherwise investigate 
doctors. Accordingly, implementation of this 
directive in Oregon should not change the 
DENs current practices with regard to 
enforcing the CSA so as materially to 
increase monitoring or investigation of 
physicians or other health care providers or 
to increase review of physicians' prescribing 
patterns of controlled substances used for 
pain relief. 

5. Distribution. Please ensure that this 
Memorandum and the OLC opinion on 
which it is based are promptly distributed to 
appropriate DEA personnel, especially those 
with authority over the enforcement of the 
CSA in Oregon. 

Attachment 

Note: The attachment containing the Office 
of Legal Counsel opinion dated June 27, 
2001, does not appear in the Federal 
Register. It is available from the Drug 
Enforcement Administration at the address 
listed in FOR FURTHER INFORMATION CONTACT. 

Dated: November 6, 2001. 
John Ashcroft, 
A ttorney General. 
[FR Doc. 01-28358 Filed 11-7-01; 12:43 pm) 
BILLING CODE 4410-09-P 

DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

25 CFR Part 151 

Acquisition of Title to Land in Trust 

AGENCY: Bureau of Indian Affairs, 
Interior. 
ACTION: Withdrawal of final rule. 

SUMMARY: This action withdraws the 
final rule published in the Federal 
Register on January 16,2001, entitled 
"Acquisition of Title to Land in Trust." 
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DATES: The Acquisition to Title to Land 
in Trust rule, amending 25 CFR part 
151, published in the Federal Register 
on January 16, 2001 (66 FR 3452), 
delayed by a document published 
February 5,2001 (66 FR 8899), corrected 
by documents published February 20, 
2001 (66 FR 10815) and June 13, 2001 
(66 FR 31976), delayed by documents 
published April 16, 2001 (66 FR 19403) 
and August 13, 2001 (66 FR 42415), is 
withdrawn as of November 9,2001. 
FOR FURTHER INFORMATION CONTACT: 

Larry E. Scrivner, Deputy Director, 
Office of Trust Responsibilities, MS 
4513 MIB, 1849 C Street, NW., 
Washington, DC 20240; telephone 202/ 
208-5831. 
SUPPLEMENTARY INFORMATION: This 
action withdraws in whole the rule 
entitled "Acquisition of Title to Land in 
Trust," published in the Federal 
Register on January 16,2001, at 66 FR 
3452, delayed by a notice published 
February 5, 2001 (66 FR 8899), corrected 
by notices published February 20, 2001 
(66 FR 10815) and June 13, 2001 (66 FR 
31976), delayed by notices published 
April 16, 2001 (66 FR 19403) and 
August 13, 2001 (66 FR 42415), and 
which received further comments 
through a notice published on August 
13,2001 (66 FR 42474). 

On August 13, 2001, the Department 
of the Interior (Department) requested 
public comment on whether the final 
rule entitled" Acquisition of Title to 
Land in Trust" should be withdrawn 
and a further rule proposed to better 
address the public's continued concerns 
regarding the Department's procedures 
for taking land into trust for federally
recognized Indian tribes. The comment 
period closed on September 12, 2001, 
and the Department received a total of 
139 submissions. Ofthe submissions 
received, 93 were from Indian tribes, 18 
were from state and local governments 
and federally elected officials, and 28 
other interested groups and individuals. 

In its August 13,2001, notice, the 
Department requested comments on 
specific areas of concern in the final 
rule. These areas of concern included 
individual applications for land into 
trust for housing or home site purposes; 
the requirement of land use plans for 
off-reservation acquisitions and as part 
of the designation of a Tribal Land 
Acquisition Area (TLAA); clarifying the 
standards contained in the final rule; 
the availability of applications for 
review and the use of technology to 
facilitate review of trust acquisition 
applications. Collectively, the 
comments received contained various 
opposing views about the identified 
issues of concern. For example, 

comments stated that the Department 
should withdraw the final rule in 
whole, withdraw the final rule in part, 
amend the final rule to include certain 
provisions, or make the final rule 
effective immediately. 

The Department sought comments 
about prioritizing individual 
applications for land into trust for 
housing or home site purposes under a 
new proposed rule expediting 
applications containing five (5) acres of 
land or less for individual housing 
needs. Comments were received both 
supporting the individual applications 
for Indian housing priority and 
opposing the individual applications for 
Indian housing priority. Comments also 
noted that identifying housing or home 
site applications as acquisitions 
containing five (5) acres of land or less 
for the purpose of meeting individual 
housing needs was of little benefit to 
tribal housing issues/needs. Another 
area the Department sought comments 
on was the advisability of requiring 
tribes to submit land use plans for off
reservation acquisitions and for the 
designation of TLAA. The Department 
considered requiring that tribes submit 
land use plans for off-reservation 
acquisitions and requiring that the 
applications contain a land use plan for 
the TLAAs, which the Secretary would 
approve as part of her review and 
approval. Comments received opposed 
the requirement for submission of a land 
use plan in an application for off
reservation acquisitions noting that the 
final rule already requires the 
submission of enormous amounts of 
information concerning the use of the 
land. Comments, while not specifically 
solicited, strongly opposed the 
establishment of TLAAs. 

The Department also solicited 
comments on clarifying the standards 
that will be used by the Secretary to 
determine whether to approve an 
application and defining the burdens of 
proof required for the applicant and 
those opposing a trust application. The 
Department noted in its proposed 
withdrawal notice that it was 
considering new regulatory language 
that for on-reservation acquisitions, a 
tribe or individual must show by 
substantial evidence that the acquisition 
facilitates tribal self-determination, 
economic development, Indian housing, 
land consolidation, or natural resource 
protection. The Department further 
considered requiring that opponents of 
on-reservation trust acquisitions show 
by clear evidence that the acquisition 
will result in severe negative impact to 
the environment or severe harm to the 
local government. For off-reservation 
acquisitions, the Department considered 

requiring that tribes show by substantial 
evidence that the acquisition is 
necessary to facilitate tribal self
determination, economic development, 
Indian housing, land consolidation, or 
natural resources protection, and the 
tribe be further required to show that no 
demonstrable harm to the local 
community is realized. The Department 
also considered requiring that 
opponents of off-reservation 
acquisitions show by clear evidence that 
the acquisitions will result in significant 
harm to the local community or severe 
negative impacts to the environment. 
Some commenters indicated confusion 
or lack of understanding of the criteria 
set out in the final rule. Comments 
received stated that the standards were 
not fair in that the "substantial 
evidence" burden of prooffor the 
applicant is a lesser standard than the 
"clear evidence" requirement for the 
opponent of the application. Comments 
also stated that the existing standards 
are fair and provide sufficient criteria 
for a decision and need not be further 
amended. Additional comments stated 
that standards were burdensome and 
could not be met by an applicant. 

In addition, comments were requested 
addressing the time-frames established 
for comment by the state and local 
communities and the uses of computer 
technology. Comments were split on the 
amount of time to allow for review, 
some commenters stating that the final 
rule allowed sufficient time to review 
applications and other requesting even 
more time than the additional 30 days 
the final rule allowed to review 
applications. Comments addressing the 
use of computer technology and the 
Internet were generally in support of 
using such tools to expedite review of 
applications and the decision-making 
process. 

The Department finds that it is 
impracticable and inefficient to repeal 
only part of the final rule as the Bureau 
of Indian Affairs needs clear direction 
and standards to process land into trust 
applications. Considering the variety of 
comments received, the Department has 
decided to withdraw the final rule in 
whole to address these specific areas of 
concern in a new rule. Consistent with 
Departmental policy to consult with 
federally-recognized Indian tribes on 
proposed Federal actions that impact 
Indian tribes, the Department will 
conduct consultation with Indian tribes 
on the following areas in its efforts to 
promulgate a new rule: applications for 
housing or home site purposes to meet 
individual housing needs; the 
requirement of land use plans; the 
standards of review used in reaching a 
determination of whether to accept land 
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into trust; the availability of 
applications for review; and the use of 
computer technology prior to the 
proposal of a new Acquisition of Title 
to Land in Trust rule. 

The Department has determined that 
the withdrawal of the final rule entitled 
"Acquisition to Title to Land in Trust" 
must be effective immediately in order 
to prevent its becoming effective upon 
the expiration of the notice of delay as 
published on August 13, 2001, (66 FR 
42415), and to allow for the current 25 
CFR Part 151 to remain in effect during 
the pendency of the development of a 
new rulemaking addressing this matter. 
The Department, therefore, shows good 
cause for the immediate effective date of 
this rule in accordance with 5 U.S.C. 
553(d). 

Dated: November 5,2001. 
Neal A. McCaleb, 
Assistant Secretary-Indian Affairs. 
[FR Doc. 01-28222 Filed 11-8-01; 8:45 am] 
BILLING CODE 4310-02-P 

DEPARTMENT OF AGRICULTURE 

Forest Service 

36 CFR Part 242 

DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

50 CFR Part 100 

Subsistence Management Regulations 
for Public Lands in Alaska, Subpart D; 
Temporary Closure of Seasons and 
Changes in Harvest Limits for Moose 
in Unit 22 and Deer in Unit 8 

AGENCIES: Forest Service, USDA; Fish 
and Wildlife Service, Interior. 
ACTION: Temporary closure of seasons 
and changes in harvest limits. 

SUMMARY: This provides notice of the 
Federal Subsistence Board's temporary 
closure and changes in harvest limits to 
protect moose populations in Unit 
22(B), (D), and (E), and to help the 
recovery of deer populations in Unit 8. 
These regulatory adjustments and the 
closures provide an exception to the 
Subsistence Management Regulations 
for Public Lands in Alaska, published in 
the Federal Register on June 25, 2001. 
Those regulations established seasons, 
harvest limits, methods, and means 
relating to the taking of wildlife for 
subsistence uses during the 2001-2002 
regulatory year. 
DATES: The original emergency actions 
were effective August 1,2001 through 

September 29, 2001. The extension of 
the emergency actions (temporary 
closure and changes to harvest limits) 
will be effective September 30, 2001 
through March 31, 2002. 
FOR FURTHER INFORMATION CONTACT: 
Thomas H. Boyd, Office of Subsistence 
Management, U.S. Fish and Wildlife 
Service, telephone (907) 786-3888. For 
questions specific to National Forest 
System lands, contact Ken Thompson, 
Subsistence Program Manager, USDA
Forest Service, Alaska Region, 
telephone (907) 786-3592. 
SUPPLEMENTARY INFORMATION: 

Background 

Title VIII of the Alaska National 
Interest Lands Conservation Act 
(ANILCA) (16 U.S.C. 3111-3126) 
requires that the Secretary of the Interior 
and the Secretary of Agriculture 
(Secretaries) implement a joint program 
to grant a preference for subsistence 
uses of fish and wildlife resources on 
public lands in Alaska, unless the State 
of Alaska enacts and implements laws 
of general applicability that are 
consistent with ANILCA and that 
provide for the subsistence definition, 
preference, and participation specified 
in Sections 803, 804, and 805 of 
ANILCA. In December 1989, the Alaska 
Supreme Court ruled that the rural 
preference in the State subsistence 
statute violated the Alaska Constitution 
and, therefore, negated State compliance 
with ANILCA. 

The Department of the Interior and 
the Department of Agriculture 
(Departments) assumed, on July 1, 1990, 
responsibility for implementation of 
Title VIII of ANILCA on public lands. 
The Departments administer title VIII 
through regulations at title 50, part 100 
and title 36, part 242 of the Code of 
Federal Regulations (CFR). Consistent 
with Subparts A, B, and C ofthese 
regulations, as revised January 8,1999, 
(64 FR 1276), the Departments 
established a Federal Subsistence Board 
to administer the Federal Subsistence 
Management Program. The Board's 
composition includes a Chair appointed 
by the Secretary of the Interior with 
concurrence of the Secretary of 
Agriculture; the Alaska Regional 
Director, U.S. Fish and Wildlife Service; 
the Alaska Regional Director, National 
Park Service; the Alaska State Director, 
Bureau of Land Management; the Alaska 
Regional Director, Bureau of Indian 
Affairs; and the Alaska Regional 
Forester, USDA Forest Service. Through 
the Board, these agencies participate in 
the development of regulations for 
Subparts A, B, and C, which establish 
the program structure and determine 

which Alaska residents are eligible to 
take specific species for subsistence 
uses, and the annual Subpart D 
regulations, which establish seasons, 
harvest limits, and methods and means 
for subsistence take of species in 
specific areas. Subpart D regulations for 
the 2001-2002 wildlife seasons, harvest 
limits, and methods and means were 
published on June 25, 2001, (66 FR 
33744) Because this rule relates to 
public lands managed by an agency or 
agencies in both the Departments of 
Agriculture and the Interior, identical 
closures and adjustments would apply 
to 36 CFR part 242 and 50 CFR part 100. 

The Alaska Department of Fish and 
Game (ADF&G), under the direction of 
the Alaska Board of Game (BOG), 
manages the general harvest and State 
subsistence harvest on all lands and 
waters throughout Alaska. However, on 
Federal lands and waters, the Federal 
Subsistence Board implements a 
subsistence priority for rural residents 
as provided by Title VIII of ANILCA. In 
providing this priority, the Board may, 
when necessary, preempt State harvest 
regulations for fish or wildlife on 
Federal lands and waters. 

The temporary changes for early 
closure of seasons and changes in 
harvest limits is necessary to protect 
declining moose populations on the 
Seward Peninsula, and to help deer 
populations on Kodiak Island and 
adjacent islands to continue recovery 
following severe winter mortality that 
took place during the winter of 1998-99. 
This temporary change is authorized 
and in accordance with 50 CFR 
100.19(e) and 36 CFR 242.19(e). 

Unit 22 Moose 
Moose populations in Unit 22 have 

declined in recent years from a overall 
population that ranged from 7,000 to 
10,000 during the late 1980s to recent 
estimates of 5,000 to 7,000 animals. The 
declines are thought to be a result of 
winter mortality and lower calf survival. 

The Federal subsistence moose 
harvest in Unit 22(D) for that portion 
within the Kuzitrin drainage was 
restricted to antlered bulls by the 
Federal Subsistence Board in 1998 due 
to the declining local moose population 
and heavy hunting pressure. As a result 
of a continuing regional trend in 
declining moose populations, the 
Federal Subsistence Board, in 2000, also 
restricted the harvest in Unit 22(B) to 
bulls only. 

On July 13, 2001 the Alaska 
Department of Fish and Game using 
their emergency authority, shortened, 
but did not close, moose hunting 
seasons in four portions of Unit 22: Unit 
22(B) west of the Darby Mountains, Unit 
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Authority: R.S. 161: 5 U.S.C. 301. Interpret or apply 46 Stat. 1106, as amended; 46 Stat. 
1471, as amended; 48 Stat. 985, as amended; 49 Stat. 1967, as amended, 53 Stat. 1129; 63 
Stat. 605; 69 Stat. 392, as amended; 70 Stat. 290, as amended; 70 Stat. 626; 75 Stat. 505; 77 
Stat. 349; 78 Stat. 389; 78 Stat. 747; 82 Stat. 174, as amended, 82 Stat. 884; 84 Stat. 120; 84 
Stat. 1874; 86 Stat. 216; 86 Stat. 530; 86 Stat. 744; 88 Stat. 78; 88 Stat. 81 ; 88 Stat. 1716; 88 
Stat. 2203; 88 Stat. 2207; 25 U.S.C. 2, 9, 409a, 450h, 451 , 464, 465, 487, 488, 489, 501, 502, 
573, 574, 576, 608, 608a, 610, 610a, 622, 624, 640d-10, 1466, 1495, and other authorizing 
acts. Cross Reference: 

For regulations pertaining to: The inheritance of interests in trust or restricted land, see parts 15, 16, and 
17 of this title and 43 CFR part 4; the purchase of lands under the BIA Loan Guaranty, Insurance and 
Interest Subsidy program, see part 103 of this title; the exchange and partition of trust or restricted lands, 
see part 152 of this title; land acquisitions authorized by the Indian Self-Determination and Education 
Assistance Act, see parts 900 and 276 of this title; the acquisition of allotments on the public domain or 
in national forests, see 43 CFR part 2530; the acquisition of Native allotments and Native townsite lots in 
Alaska, see 43 CFR parts 2561 and 2564; the acquisition of lands by Indians with funds borrowed from 
the Farmers Home Administration, see 7 CFR part 1823, subpart N; the acquisition of land by purchase 
or exchange for members of the Osage Tribe not having certificates of competency, see §§117.8 and 
158.54 of this title. 

Source: 45 FR 62036, Sept. 18, 1980, unless otherwise noted. Redesignated at 47 FR 
13327, Mar. 30, 1982. 
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§ 151.1 Purpose and scope. 

These regulations set forth the authorities, policy, and procedures governing the acquisition of land by 
the United States in trust status for individual Indians and tribes. Acquisition of land by individual Indians 
and tribes in fee simple status is not covered by these regulations even though such land may, by 
operation of law, be held in restricted status following acquisition . Acquisition of land in trust status by 
inheritance or escheat is not covered by these regulations. These regulations do not cover the 
acquisition of land in trust status in the State of Alaska, except acquisitions for the Metlakatla Indian 
Community of the Annette Island Reserve or it members. 

§ 151.2 Definitions. 

(a) Secretary means the Secretary of the Interior or authorized representative. 

(b) Tribe means any Indian tribe, band, nation, pueblo, community, rancheria, colony, or other group of 
Indians, including the Metlakatla Indian Community of the Annette Island Reserve, which is recognized 
by the Secretary as eligible for the special programs and services from the Bureau of Indian Affairs. For 
purposes of acquisitions made under the authority of 25 U.S.C. 488 and 489, or other statutory authority 
which specifically authorizes trust acquisitions for such corporations, "Tribe" also means a corporation 
chartered under section 17 of the Act of June 18, 1934 (48 Stat. mi8; 25 U.s.C. 477) or section 3 of the 
Act of June 26,1936 (49 Stat. 1967; 25 U.s.C. 503). 

(c) Individual Indian means: 

(1) Any person who is an enrolled member of a tribe; 

(2) Any person who is a descendent of such a member and said descendant was, on June 1, 1934, 
physically residing on a federally recognized Indian reservation; 

(3) Any other person possessing a total of one-half or more degree Indian blood of a tribe; 

(4) For purposes of acquisitions outside of the State of Alaska, Individual Indian also means a person 
who meets the qualifications of paragraph (c)(1), (2), or (3) of this section where "Tribe" includes any 
Alaska Native Village or Alaska Native Group which is recognized by the Secretary as eligible for the 
special programs and services from the Bureau of Indian Affairs. 

(d) Trust land or land in trust status means land the title to which is held in trust by the United States for 
an individual Indian or a tribe. 

(e) Restricted land or land in restricted status means land the title to which is held by an individual Indian 
or a tribe and which can only be alienated or encumbered by the owner with the approval of the 
Secretary because of limitations contained in the conveyance instrument pursuant to Federal law or 
because of a Federal law directly imposing such limitations. 

(f) Unless another definition is required by the act of Congress authorizing a particular trust acquisition, 
Indian reservation means that area of land over which the tribe is recognized by the United States as 
having governmental jurisdiction, except that, in the State of Oklahoma or where there has been a final 
judicial determination that a reservation has been disestablished or diminished, Indian reservation 
means that area of land constituting the former reservation of the tribe as defined by the Secretary. 

(g) Land means real property or any interest therein . 

(h) Tribal consolidation area means a specific area of land with respect to which the tribe has prepared, 
and the Secretary has approved, a plan for the acquisition of land in trust status for the tribe. 

[45 FR 62036, Sept. 18, 1980, as amended at 60 FR 32879, June 23,1995) 
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§ 151.3 Land acquisition policy. 

Land not held in trust or restricted status may only be acquired for an individual Indian or a tribe in trust 
status when such acquisition is authorized by an act of Congress. No acquisition of land in trust status, 
including a transfer of land already held in trust or restricted status, shall be valid unless the acquisition 
is approved by the Secretary. 

(a) Subject to the provisions contained in the acts of Congress which authorize land acquisitions, land 
may be acquired for a tribe in trust status: 

(1) When the property is located within the exterior boundaries of the tribe's reservation or adjacent 
thereto, or within a tribal consolidation area; or 

(2) When the tribe already owns an interest in the land; or 

(3) When the Secretary determines that the acquisition of the land is necessary to facilitate tribal self
determination, economic development, or Indian housing. 

(b) Subject to the provisions contained in the acts of Congress which authorize land acquisitions or 
holding land in trust or restricted status, land may be acquired for an individual Indian in trust status: 

(1) When the land is located within the exterior boundaries of an Indian reservation, or adjacent thereto; 
or 

(2) When the land is already in trust or restricted status. 

§ 151.4 Acquisitions in trust of lands owned in fee by an Indian. 

Unrestricted land owned by an individual Indian or a tribe may be conveyed into trust status, including a 
conveyance to trust for the owner, subject to the provisions of this part. 

§ 151.5 Trust acquisitions in Oklahoma under section 5 of the I.R.A. 

In addition to acquisitions for tribes which did not reject the provisions of the Indian Reorganization Act 
and their members, land may be acquired in trust status for an individual Indian or a tribe in the State of 
Oklahoma under section 5 of the Act of June 18, 1934 (48 Stat. 985; 25 U.S.C. 465) , if such acquisition 
comes within the terms of this part. This authority is in addition to all other statutory authority for such an 
acquisition. 

§ 151.6 Exchanges. 

An individual Indian or tribe may acquire land in trust status by exchange if the acquisition comes within 
the terms of this part. The disposal aspects of an exchange are governed by part 152 of this title. 

§ 151.7 Acquisition of fractional interests. 

Acquisition of a fractional land interest by an individual Indian or a tribe in trust status can be approved 
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by the Secretary only if: 

(a) The buyer already owns a fractional interest in the same parcel of land; or 

(b) The interest being acquired by the buyer is in fee status; or 

(c) The buyer offers to purchase the remaining undivided trust or restricted interests in the parcel at not 
less than their fair market value; or 

(d) There is a specific law which grants to the particular buyer the right to purchase an undivided interest 
or interests in trust or restricted land without offering to purchase all of such interests; or 

(e) The owner of a majority of the remaining trust or restricted interests in the parcel consent in writing to 
the acquisition by the buyer. 

§ 151.8 Tribal consent for nonmember acquisitions. 

An individual Indian or tribe may acquire land in trust status on a reservation other than its own only 
when the governing body of the tribe having jurisdiction over such reservation consents in writing to the 
acquisition; provided, that such consent shall not be required if the individual Indian or the tribe already 
owns an undivided trust or restricted interest in the parcel of land to be acquired. 

§ 151.9 Requests for approval of acquisitions. 

An individual Indian or tribe desiring to acquire land in trust status shall file a written request for approval 
of such acquisition with the Secretary. The request need not be in any special form but shall set out the 
identity of the parties, a description of the land to be acquired, and other information which would show 
that the acquisition comes within the terms of this part. 

§ 151.10 On-reservation acquisitions. 

Upon receipt of a written request to have lands taken in trust, the Secretary will notify the state and local 
governments having regulatory jurisdiction over the land to be acquired, unless the acquisition is 
mandated by legislation. The notice will inform the state or local government that each will be given 30 
days in which to provide written comments as to the acquisition's potential impacts on regulatory 
jurisdiction, real property taxes and special assessments. If the state or local government responds 
within a 30-day period, a copy of the comments will be provided to the applicant, who will be given a 
reasonable time in which to reply and/or request that the Secretary issue a decision . The Secretary will 
consider the following criteria in evaluating requests for the acquisition of land in trust status when the 
land is located within or contiguous to an Indian reservation , and the acquisition is not mandated: 

(a) The existence of statutory authority for the acquisition and any limitations contained in such authority; 

(b) The need of the individual Indian or the tribe for additional land; 

(c) The purposes for which the land will be used; 

(d) If the land is to be acquired for an individual Indian, the amount of trust or restricted land already 
owned by or for that individual and the degree to which he needs assistance in handling his affairs; 

(e) If the land to be acquired is in unrestricted fee status, the impact on the State and its political 
subdivisions resulting from the removal of the land from the tax rolls; 
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(f) Jurisdictional problems and potential conflicts of land use which may arise; and 

(g) If the land to be acquired is in fee status, whether the Bureau of Indian Affairs is equipped to 
discharge the additional responsibilities resulting from the acquisition of the land in trust status. 

(h) The extent to which the applicant has provided information that allows the Secretary to comply with 
516 OM 6, appendix 4, National Environmental Policy Act Revised Implementing Procedures, and 602 
OM 2, Land Acquisitions: Hazardous Substances Determinations. (For copies, write to the Department 
of the Interior, Bureau of Indian Affairs, Branch of Environmental Services, 1849 C Street NW. , Room 
4525 MIB, Washington, DC 20240.) 

[45 FR 62036, Sept. 18, 1980, as amended at 60 FR 32879, June 23, 1995] 

§ 151.11 Off-reservation acquisitions. 

The Secretary shall consider the following requirements in evaluating tribal requests for the acquisition 
of lands in trust status, when the land is located outside of and noncontiguous to the tribe's reservation, 
and the acquisition is not mandated: 

(a) The criteria listed in §151 .1 0 (a) through (c) and (e) through (h); 

(b) The location of the land relative to state boundaries, and its distance from the boundaries of the 
tribe's reservation , shall be considered as follows: as the distance between the tribe's reservation and 
the land to be acquired increases, the Secretary shall give greater scrutiny to the tribe's justification of 
anticipated benefits from the acquisition. The Secretary shall give greater weight to the concerns raised 
pursuant to paragraph (d) of this section. 

(c) Where land is being acquired for business purposes, the tribe shall provide a plan which specifies the 
anticipated economic benefits associated with the proposed use. 

(d) Contact with state and local governments pursuant to §151 .1 0 (e) and (f) shall be completed as 
follows: Upon receipt of a tribe's written request to have lands taken in trust, the Secretary shall notify 
the state and local governments having regulatory jurisdiction over the land to be acquired. The notice 
shall inform the state and local government that each will be given 30 days in which to provide written 
comment as to the acquisition's potential impacts on regulatory jurisdiction, real property taxes and 
special assessments. 

[60 FR 32879, June 23, 1995, as amended at 60 FR 48894, Sept. 21, 1995] 

§ 151.12 Action on requests. 

(a) The Secretary shall review all requests and shall promptly notify the applicant in writing of his 
decision. The Secretary may request any additional information or justification he considers necessary to 
enable him to reach a decision. If the Secretary determines that the request should be denied, he shall 
advise the applicant of that fact and the reasons therefor in writing and notify him of the right to appeal 
pursuant to part 2 of this title . 

(b) Following completion of the Title Examination provided in §151 .13 of this part and the exhaustion of 
any administrative remedies, the Secretary shall publish in theFederal Register,or in a newspaper of 
general circulation serving the affected area a notice of his/her decision to take land into trust under this 
part. The notice will state that a final agency determination to take land in trust has been made and that 
the Secretary shall acquire title in the name of the United States no sooner than 30 days after the notice 
is published. 

[45 FR 62036, Sept. 18, 1980. RedeSignated at 60 FR 32879, June 23, 1995, as amended at 61 FR 
18083, Apr. 24, 1996] 
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§ 151.13 Title examination. 

If the Secretary determines that he will approve a request for the acquisition of land from unrestricted fee 
status to trust status, he shall acquire, or require the applicant to furnish, title evidence meeting the 
Standards For The Preparation of Title Evidence In Land Acquisitions by the United States, issued by 
the U.S. Department of Justice. After having the title evidence examined, the Secretary shall notify the 
applicant of any liens, encumbrances, or infirmities which may exist. The Secretary may require the 
elimination of any such liens, encumbrances, or infirmities prior to taking final approval action on the 
acquisition and he shall require elimination prior to such approval if the liens, encumbrances, or 
infirmities make title to the land unmarketable. 

[45 FR 62036, Sept. 18, 1980. Redesignated at60 FR 32879, June 23,1995] 

§ 151.14 Formalization of acceptance. 

Formal acceptance of land in trust status shall be accomplished by the issuance or approval of an 
instrument of conveyance by the Secretary as is appropriate in the circumstances. 

[45 FR 62036, Sept. 18, 1980. Redesignated at 60 FR 32879, June 23, 1995] 

§ 151.15 Information collection. 

(a) The information collection requirements contained in §§151.9; 151 .10; 151.11 (c), and 151.13 have 
been approved by the Office of Management and Budget under 44 U.s.C. 3501 et seq. and assigned 
clearance number 1076-0100. This information is being collected to acquire land into trust on behalf of 
the Indian tribes and individuals, and will be used to assist the Secretary in making a determination. 
Response to this request is required to obtain a benefit. 

(b) Public reporting for this information collection is estimated to average 4 hours per response, including 
the time for reviewing instructions, gathering and maintaining data, and completing and reviewing the 
information collection. Direct comments regarding the burden estimate or any other aspect of this 
information collection to the Bureau of Indian Affairs, Information Collection Clearance Officer, Room 
337-SIB, 18th and C Streets, NW, Washington, DC 20240; and the Office of Information and 
Regulatory Affairs [Project 1076-0100], Office of Management and Budget, Washington, DC 20502. 

[60 FR 32879, June 23, 1995; 64 FR 13895, Mar. 23, 1999] 
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Indian Gaming Pi.per 

Date: February2o,. 2004 

From! I Michael Rossetti 
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.. ~ C(lUIlselor to the Secretary 

Principal Deputy Assistant Secrelary-Indian Affairs 

~nrlstopher(:~aney 
~ Associate Solicitor-Division of Indian Affairs 

~ Edith Bl.el1 
Deputy Associate Solicitor-Division of Indian Affairs 

I, P'!rpose.oflndian Gamin.~.paper 

Secrdary No'rton has asked ·what discretion, if an)" the J~w provides her in regard to the 
approval of i;)ff.rcs~;v~ti?n fla.l3ll gaming acquisitions that are great distanCes from an 
established lndi8.ll reservation, so-~allcd ··far-flung.lands." 

In ilddition.to discussing this issue with the'Secretary, it has been the subjecfofnumerous 
discussions d~rin8 the re~lar Indian gaming meetings which ar~ chaired by the Office of the 
Assistant Secretary for lDdian Affairs and include the Bureau of Indian Affairs' Office QfIndian 
GaminE and the Office oftbe.Solicitor. Given the importance ofa thoughtful analysis of the 
issues raised by off-reservation gaming under existing law, the then Acting Assistant Secretary 
for Indian Affairs, the Counselor to the Secretary, the then Acting Associale Solicitor for the 
Division of Indian Aff'ain, the Chainnan of the National Indian Gaming Commission and 
experienced gaming and 'trust acquisition staff from the Office ofthe Assist~t Secretary for 
bldian Affairs, the Bureau of Indian Affairs and the Division of Indian Affairs held a two-day 
session on the topic. The Chainnan ofthc National Indian Gaming Commission participated in 
the.discussions r~gardjng off-reservation gaming and concurs with the contents Qf this paper. 

As Appendix A shows, pending before the Department are about a doun proposals for 
two-part·determinatiolls·for off-reservation casinos. These proposal$ are in various stages of 
development. The J:ange in distance between the existing reservation and the proposed gaming 
site is from a few miles to over a thousand miles. Many have active community support. 
Further, some or alJ of the two-pan determination decisions may ripen for review by the 
Department wen before the State and the tribe have entered into' a compact. 

l 



Th~ statutes al play, me Indian Reorganization Act of 19341 (IR.A) .and the Indian 
Gaming Regulatory Acr (lGRA) require that tfie Departmept make fact-specific determinations 
for each acquisition. The former provides legal authority fOf the Sr;cretary to receive lands in 
trU$t on'behal~ of P,ibes and the latter go,vems gaming on Indi an lands; The purpose of this 
briefing note is'¥, step back from fact-specific decision-making and anajyZe the intero1av 
between thes~'fel:ierallaws and the policies that they are based upon,', . " 

[ Intentionally deleted due to the Government's assertion of the deliberative 
process privilege, 5 U.S,c. § 552(b)(S)] 

It 14M : ~S. Creation of Fedtral Indian Gamln2 Policy by Ccngress 

9~~rallyJ 'Congress has plenary power over Indian ~fi'alrs.l In the'ma ofIndlan 
gaming"Congress exercised that power when it enacted IGRA~ which embodies federal ~djan 
glllDihg policy.' AlI~, unJess ~ongress enacts amendments to IGRA, tbe!?epartment rollS! anchor 
its gaming policy in'lORA as it exists today. 

In crafting and passing lORA, Congress found that "a principal. goal ofFcderal Indian 
policy is to promote tribal economic development, lribal.self~sufiiciency, and strong mbal 
govemment .. , . [and] Indian tribes have the e~.clusiv(: right to regulate gaming activity on Indian 

'J ands if the gaming 'activity is not specifically prohibited by Federal Jaw and is conducted within 
a State which does-not, as a matter of criminal law a1ld public policy, prohibjt such gaming 

125 U,S.C. § 460 et "eq 

225 U.S.C. § 2701 et seq 

3 Congress possesses "exclusive and plenary power" to legislate'with respect ~o Tribes 
and their members. Washington v. Yakima Indian Nation, 439 U.S. 463, 47Q..471 (1979); accord 
e.g. Neg~nsot£ v. Samuf:4J 507 U.S. 99, 103 (199?); San/a Clara Pueblo v. Martinez. 436 U,S. 
49J S6 (1978). Such power lOis drawn both explicitly and impliciU;, from the Constitution itself' 
- in particular, from its grimts to Congress of the power "(1)0 regulate Comm~ce ... willi the 
Ind}~ Tribes," Art, n, § 2 Cl. 2. MQrlon v, Mant:ari, 417 U.S. 535, ssi -552 (1974)~ slile 
Worcest~ v. Georgia, 31' U.S. (6 Pet.) 515, 559 (1 S32) (explaining that the Constitution, "b;, 
declaring treaties already made ... to be the supreme law of the land, . , . ~dmils [the Indian 
nations') rank among those powers W[.IO are capable of m\lking troaties'~). 



activity:,l Congres's:a}so declared that the purpose ofits Indian gap:1ing policy is "to. provide a 
statutory basis for'the pperation of gaming by lndian tribes as a means of promoting trlbat 
economic dr:veJopinmt. self-sufficiency, and strong tribal governments,ltO 

. Beyond its broad policy pronouncements, there is scant legislative history regarding the 
portion aflGRA that envisions gaming on Indian lands thaI are a distanee from established 
r~servations.' Thus, other than i'elying upon tbe plain Janguage and structurt:: of the statute. one 
may review the context of the debate at the time that IGRA was enacted to glean Congressional 
intent regarding off~reservation Indian gaming polic.". 

IGRA was enaqted in the wake of Ca/i,fol'nia v. Cabaz.on Band of Mfssum Indians' 'which 
beJd that the State of-California had no authority under Publlc Law 280 to enforce its bingo and . 
card-game StatUtC3 on Indian reservations because such lilws are regulatory and not prohibitory. 
For tbr¢e years prior t() that decision, Congress entertained bms aimed at regulating 'gaming on 
Inman rC&eTVation&. None of these bjJls passed because agreement could not be mched between 
interested states and Indian tribes on the type of ,games that lndian tribes should be pennitted to 
operate, 

In its deliberations) Congress heard testimony as pan of its considerauon.cfbills Ibat 
predated IGRA. ReP. B:ereuter ofN¢oraska, who introduced one of the many gaming bills, 
lestjiied that it was .bad "puplic policy' to establish Indian.gaming on lands that were not 
contiguous to a reser-vation against the wishes "fthe directly affected locaJities.9 Rep, Bereuter 
con sid !:red H inappropriate for the Secrelary to put new lands into .trust for gami,ng bc{!3use, in 
hi:> view, to do so .would circumvent state: law enforcement 'and result in lost revenue to state and 
local goyemments. 10" . 

~25 U.S,C. § 2701 (4) and (5) 

625 U.S,C. § ~?02 (1) 

'25 US.C. § 271'9 

·480 U.S. 202 fJ Q1<:7) 

91ndian Gamofing Conzrol ACl,. Pan II, Hearings before the House Inten'or and Insular 
Affairs Commitlee, 991» Cong.) 111 Sess. 20, 2l (1985) (H.lt, 3130 Testimony) . 

10 Jd. 

3 



'~ongress ultimately c6nsidered and adopted lGRA: within the context oJ a pO-!itical 
debate: between states ilnd Indian trib~ regardin~ the limitation of off-reservation g~ing 
without the concun:ence of directly afftcted local governrnents.J1 Simplypu~ Congress was'we!l 
'aware th~t'states sought (0 protect their sovereign imerest in'safeguarofng the public heal~ 
safety ano welfare,..as implicated by lndian gaming within their borders While hldian tribes 
sought to build upon their status as domestic dependent sovereigns through gaming as economic 
development. 

In addressing the tmsion betwccn states and tribes) Congress struck a balance between. 
tribal sovereignty and states' rights, In IGRA, Congress enacted a prohibition on gaming on 
parcels acquired into trust after October 17,'1988, unless certaln conditions were met. 
Specifically, IGRA provides that ifJands are acquired in trust after O~tober 17, 1988~ the lands 
may not be "used fOT :gaming, unles~ one of the following statutory ex~eptio~s app~jcs: 

(l~ the lands are located within OT contiguou$ to the boundaries of the reservation of the 
Indian tn'be on October 17,1988; 
(2) the Indian m'be has no reseTY'ation on October 17, 1988, and "the lands 'are 
located ... within the Indian in"be's last recognized reseNation within the StatCl or States 
within which such Indian I.nDe is presently located'tll; , 
(3) the "lands are taken into trust as part of (i) a s~tlement of a Illnd claimu, (if) the 
initial reservation or an Indian tribe acknowledged by the Secretary under the Federal 

HThe4ebate was decidedly not over the legal au thori ty'oC the Seeretmy to take lands into 
\'rUst, wherover locat~, under the IRA. 

tlThe statute contains an additional exoeption fOT lands within the State of Oklahoma. ?'ee 
2S U,S,C. § 2719 (-a)(2)(A). 

"There are mUltiple land claims pending in the Stale of New York, two ofwhi~h'(Seneca 
Nation of Indians (Cuba Lake Claim) ana Oneida (of New York and Wisconsin) have settlement 
discussions underway under the supervision of a cOUl1-ordercd federal mediator. A third New 
York land claim (St:Regis Mohawk) bas been the subject of settlement discussions between the 
tribe and tbe State of New York. The St. :Regis Mohawk and the New York Oneida are 
interested in gaming on lands within Sullivan and Ulster Counties which are located in the 
Catskills bundreds of miles from theirrespeetive New York res~ation$, The Oneida of 
Wisconsin and the Stockbridge: Muns~, also of Wisconsin, abo seek to game in the Catskills. 
The g~ing site was established by state lawt authorizing the governor to negotiate the 
establishment of three' casinos within the two counties. 

, , 

As nothing within IOU requires a tribal applicant to make a particular elect)on or series 
of elections j{mote than one, statutory option is available to it, any New Yon: tribe may seek a 
two-part d~\ennination from the Secretary even ific also settles its land claim. " 



acknowledgment process, or,(Hi) the restoration of lands for an Indian tribe that is 
restored to Federal recognition. It 

In addition, Congress enacied an exception to this prohibition that WQuld alloY' gaming 
on afier-acquired off-rc$ervation Jand only if the state concurred with the SecretarY's
detennination" under the statute. lORA requires tbat before a tribe may, gaI:lc off~rcservation on 
land acquired into trust after October 17, 1988, the tribe must obtldn a "two-part 
determination"l~ wherein the Secreta.ry mUSl nnd that the gaming operation would be in the. 
''best interest ofthe tribe and its members and not detrimental to the surrounding community," 
and the Governor must provide her concurrenc~.I$ Thus, ConUes$ enacted a provisiQP th~!.t 
addressed o{f.rc~ervation gamin8 that was intended to give the Department and the local 
conunonity a 'Voice in deciding whether to allow gaming. Perhaps,most hnportantly. il made the 
ability to conduct gaming contingent upon the Secretary's two-pari deteimination coupJ~ with 
act jon by the state's Governor, 

One court has observed that througb IGRA, Congress created "an example of 
'cooperative federalism' in that i1 seeks to balance compeling.sovereign interests of the federal 
government, stale governments, and Indian tribes, by giving each a role in the regulatory 
schemc.1t16 More imr>0rtantly;within the context of off-reservatjon gaming on landS acquired 
into trUst after October 17, 1.988, Congress fashioned a process that pl"O'Yjded authority to a 
Govemorthat potentially Jimi.ts the market opportunities of sovereign Indian tribes by makinlZ' 
the Governor's cOJlCurrenc~ a requirement in t'he s.lting of mas. off-r~seJ'Vation casino~. 

Recognizipg the high hurdle ofreeeiving a Governor's concurrence, Congress-enacted 
three exceptions to the two-part detennination. 17 As mentioned above, the three exceptions are; 
(i) the settlement ofa land claim I.; (ii) the initial reservation or'an Indian tribe acknowledged by 

1"25 U.S.C. § 2719(b)(l)(A) 

I~See Confederated Tribes of SUet: Indians v. Unitea S/(lles, 1 J 0 F.3d 688 (9th ·Cir.), cert. 
-denie~ 118 S.Ct. 625 (1997) (gubernatorial velo does not violate Appointments .clause or 
separation of powers), 

,16 Artichoke Joe 's v. iVonoff, 216 F.Supp.2d ]084, 1092 ~.D. Cal. 2002) 

"25 V.S.C. § 2719 (b)(1)(B). It is important to note that outside the. context of the two
pan detenniliaticn tinder 25 U.S.C. '§ 2719(b)(1)(A) the Department's regulations for-taking 
land into trust, 2S C.F.R. 151. provide for notice to the affected state and ~oc:aJ govemment(s). 
Thus, 'the local community is never denied a meaningful opportuniiy for involvement while the 
land is being considered' for trust status for the purpose of gaming. 

"Congress has reluctantly enacted separate legislation for the settlement of land claIms to 
address gaming on at least two occasions, e.g. Torres-Martinez in California and Narragansett in 

(continued .. ,) 
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the Secretary under the Federal acknowledgment processl9
; and (iii) the restoration of lands for 

. and lndian tribe that is restored '(0 Federal. recognition.lO These exceptions were added at the 
proverbial eleventh.hour. of passage aflGRA leaving scant legislative histoxy. However, one 
compeJling reason (Qrproviding these exemptions is the high hurdle ofa Governor's 
eonciurcnee and.,rpe· need to provide tn'bes that did Mt exist at the time aflGRA ~ s passage with 
at leaSt one meanipgful opportUnity for the economic development of gaming without having to 
seek the Govemor~$ concurrence and without any geographic limitations beyond. those inherent 
in the particular ~atu~ry exception.' . 

111 any event. it is certain that if Congress had intended to limit lndian.gammg on lands. 
within established reservation boundaries or even within a specific dist~ce from a. reservation; it 
would have done so expressly witlUn lORA. It clearly did not. Nor hj!5 Congress amended " 
IGRA to add a distance limitation or any other geographic limitation since in passage in 1988. 

lll( ... continued) 
Rhodclsland. While·the Senate Indian Affalrs Committee Mis noted that Congress may not 
welcome settimltmf agreements that provides for the opportunity to game as a means to resolve 
pending litigation, that kind of approach may be required to se~lJe land claims pending in the 
State bfNew York. 

19 Few tribes acknowledged through the Part 83 process pave asked the Department to 
declare an initial rcst:rvatlon. The Solicitor's office has issued one opinion that provJdes that. an 
initiaJ reservation Can include non-contiguous parcels. Memorandum re: T~ Acquisition for 
the Huron Potawatomi1 from .Actini Associate Solicitor, DlA 10 Regional DiteCtorto Midwest 
Region, December 13, 2000. The question of whether the Huron Potawatorili's parcels meets the 
initial reservation ~cCption oflGRA is cun-ently being J1tigat¢d in Citf:~n.t ~ing Truth 
About Casinos v. NfmOH, Case No.1 ;02CV01754·TPJ (D.D.C. filed August 30,.2002). 

:zo The Department ,bas addressed tlle restored lands for restored tribes" on several 
occasions. Originally, the Department held that this exception only applied to Congressionally 
restored tribes and to lands chat Congress SpccificalJy memioncd in the rcstoration legislation. 
Several courts held that this was too nanow an interpretation of the exception. Thc b'epartment. 
and National lndian Gaming Commission, revised their positions in decisions regarmng the 
Grand Traverse Tribe and the Confederated Tribes of Coos) Lower Umpqua & Siuslaw Indians. 
In fhese opinions, both the Department and the National Indian Gaming Commission found that 
the restored lands exception applied to lands in which a tribe could demonstrate an historical 
connection, a temp-oral connection betWeen the time the tribe acquired the land and When it was 
restored, and geographical proximity to the current location of the tribe. Th* revised opinions 
have been upheld by two District Couns. 
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TIl. IGM and tbe IRA: Departmental decisioD-maklng for n~w off-reser.vation gaming 
acquisitioDs. . 

When a tribe seoks to establish an otrrrcservation gaming QPcrarion on lands it did not 
have in trust whtn lGRA was enacted, the Secretary is faced with two d,ecisiom. First, she must 
decide whether to tab the land'into trust under the procedures and standards in Part 151. In 
addition, unless 1811inS within one of the other except; ons, the Secretary must make a two-part 
determination vnder IGRA that the proposed gaming activity i¥ in the best int~t ofthe tribe 
and not detrimental to the local commvnity and. the 8o~ernor must give tier concurrence.~1 

It is importa,nt to note that the Part 15 J process and rGRA work in tandem and that lORA 
is not legal authority to take l,and into trust. 2J Rather. IGRA is an independent reqUirement to,be 
satisfied before gaming activity may be concfucted on off·reservation lands taken in 'trust after 
October 17, 1988.~ If an application is rejected under Part 151 or either prong of the two-part 
determination under IGRA, then gaming is nol permitted on the land as sought by the applicant 
tribe. 

A. 'fbe IRA and tbe Secretary's.Autbority 10 Acquire Land into Trust for Tribes 

In ]934, Congress enacted the lRA; marking a sweeping change in government polic)' 
towards Indian affa'irs by ehcouraging tribal economic development and self detennination 'and 
aboJishing the allotment program. Congress recogni:?ed that one ~flhe key factors [or tribes ic 
developing and m.aintaining their economic and political strength lay in the prot~ction ofth¢ 
tribes' land b~. Accordingly, Congress enacted the IRA whicp provides, in pan: 

The Secretary of the Interior is hereby authorized, in his discretion, to acquire, 
through purchase, relinquishment, gift, exchange, or assignment, any interest in 
lands, water-rights, or surface rights to lands, within OT Wi1Jloul ~jsting 
resroatjop$.·including trust or otherwise restricted allotments, whether the 
allottee is living or deceased, for the purpose of providing land for Indians, 

212SU.S.C. § 2719 (b~(1)(A) 

ZlThere are no regulations under is U.S.C. § 2719 although a proposed rule (25 C,F.R. 
292) was published, for comment in 2000. F~cral Register, Vol. 65, NQ 179, Sept~mber 14, 
2000 at 55471-55473. However, the Departm~t bas internal procedUres for reviewing 
applications for iSIning and gaming-related trust land acquisitions and two-part determinations. 
See Checklist for , Gaming Acquisitions. Gaming-Related Acquisitions and lORA Section 20 
Det~inations (October 200]). 

l3Beeause Congress was aware of the authority of the Secretary to take lands into trust 
under the IRA. 2S U.S.C. § 2719 (c) provides that nothing in that section shall "affect or 
diminish the authority and responsibility of the Secretary to take land into trust:' 
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Title to any lands or rights acquired pursuant to [Section 465J this title shall be 
taken in the name of the United States in..trust for the Indian tribe or ihdividual 
~q~an for which 'the Jand is acquired, and such lands orrlgbt$ shall be exempt 
from State and local taxation. 

~ U.S.C. § 465 (~phasjs added). 

BYlts clear. language, the IRA env;sions off-reserva.tion acquisitions that are ~ from 
state and' local taxatjon and nowhere in the law does Congress p~rpon TO limit tbe exercise of 
'har authority to lands with-in a fixed distance from an existing reservation.24 The legislative 
history confhms that Congress believed that tribal economic prosperity could occur only jf the· 
devastating loss of Indian lands was stopped and if some of those lost. lands were restored to 
tribes. "The economic future of the great majority of the Indians, is, fOT the immediate present . 

. and for some time to come, to be found on the Jand!' 78 Con~. Rec. 11,728 (l934)(extl:nded 
statements, of Rep. Howard), The IRA was to give the Indians flat Jeast a modest measure of 
econom~c 'Security and economic opportunity." M,. at 17)727. The Supreme Court on several 
occasion~ has discussed the purposes behind the IRA and f01lJJd 'hat its' purpose was to 
"rehabilitate the Indian·s economic life and to gjve him a chance to develop the initiative 
destroyed by a.'century of oppreSsion and paternalism,.' Mescalero Apache Tn'be v. Jon~, 411 
U.~·. 145} 1 S2 (1973){quorlng Hous.e repon at 6), and to "establish the machinery whereby Indian 
tribes woul~ ~e able to assume a greater degree of self-government, bC)th politically and 
~onomically. II Morlon Y. Mancarl. 417 U.S.53'3, 542 (1973). 

T.be major federal policy behind the IRA was to promote e¢onomic ind~endence for 
tribes~ Nowhere in the IRA. or its legislative "history was there ever a discussion of mileage 
limits. to hmds that the tlibes could acquit; to engage in ~onomic entcIprises., Henct. when 
Congress designed and passed lORA, it must have understood that (at least since i934) tribes 
could seek additionallndian rands through the Department upon which they wouJd conduct 
businC$s enterprises for economic development and exercise full governmental jurisdiction. ID 
short, Congress deJegat~ SUb'sllUlti!ll responsibility to the: Secretarywithin the statutory scheme 
for gaming on off-rCsClVation lands, but it did so within a clear statutory framework.' 

(1) Regulatory Process Dncter the [RA and Part 151 

The IRA and its implementing regulations at 25 C.F.R. Part 1511 dictate the, standards 
and the process by which the Secretary acquires lands in trust for tribes or individual.lndians. In 
~Qditipn to guidioe the Sec:retary's decisiD~·makin& the Part }5) regulations require that a tribe 
.$u~mit 311 application for lands wherever it is ]oeated. The application must state the tribe's need 

HWhile Indian tribes arc "invested with the right ofself-govemment and jurisdiction over 
the persons and property within the limits of the terri tory ~hey occupy," Mem'off v. Jicarilla 
Apache Trtbe, 445 U,S. 130, 140 (1982), nothing JIJ the law appears to limit tribes acquiring new 
lands into truSt by requIring occupancy as a precondition to obtaining off-reservation lands for 
the purpos~s of gaming. 
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for the-land; purposcforwhlch the land wiU be usedj any potential jurisdictional, problems or 
Jalld use conIlicts' and compliance with all necessary environmental laws. U In addition, for off
reservation acquisitions, the regulations require that tbe Secretary consider ttie distance from the 
parcel to be placed in trust from the tribe's r~erva\ion boundaries and if the partc}-is to be used 
for business purpOSCSt the tribal 'business plan?6 

, . 
Under the regu.!atjons. once a discretionary on-reseNat;on or off~z:\:scrvation acquisition 

is submitted, the BlA notifies stat~ and local governments, having regulatory jurisdiction over 
the land, of the application 'and requests their comments coneepJing potential impacts on 
regulatory jurisdiction) rea) propeity taxes and ¥pecial ~sscssments. The'decision to acqlJi~e land' 
into trU$t for a ttibe is appealable 10 the Interior Board ofIndlan Appeals and to federal district 
¢our1 once the administrative appeal process is compJeted,27 Thus. under the Administrative: 
Procedure Act, a decision to take land into trust may be challenged in District CoUl\ and the 
DepDrtment must'show that it followed the standards and procedures in the Part 151 regulations. 

(Z) Challenges to tbe Secretary's Autb"orJ,t)' under tbelRA 

Some states and local jurisdictions have challenged the Secretary's authority 10 acquire 
land into trust for Indians most" often claiming that the IRA is an ,unconstitutional delegation of 
Congressional aut/lpnty. The non~delegation, doctrine arises fi:om Article I, Seclion 1 of the 
Constitution wqich states that."all IcgisJatJ.ve Powers herein granted shall be vested in a 
Congress of the Urlited Su~\es:' U.S. Canst. Art, ~, § 1, In a delegation ch~lIenge, the question is 
whether the s(acute has delegated le~islative power to the exer.utive branch. 

E,·ery court to have considered whether the IRA offend~ the Constitution has upheld it 
-against non-delegation challenges, with the exception aflne Eighth Circuit's shorHived decision 
in South Dakota v. Df!p't of Interior, 2t which was vacated by the Supr~me Court in, ,Dep II of 
Interior v. ~oUJh Dakotq. 19 

U2S C.F,R,-151.10 

~62$ C,F.R. 15l.l1 

2125 C.F.R. l,S1.12(b) 

2869 F.:3d 878 (1995) 

27519 U.S. 919 '(1 996)(granting certiorari, vacating and remanding to the Secretary for 
reconsid.eration of administrative dcc:i$ion). 
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In South Dakoras the Eighth Circuit held that tile IRA. violated the non-delegation 
. doctrine and that:the Secretary lherefore h,ad no ~Ilthority to acquire lands in trust for !h~ Lower 
Brule Sioux rribe.~ The court found that the apparent lack Of the opportunity for j~dicial 
review was a factor weighing in favor of II non-delegation cliaUenge.ll Since the Eighth Circuit 
"decision, the D~~ent has revised its r~gulations to allow II 30 day time period betwec;n the 
Department's de~sion to accept Jand into trust and the transfer ofthe land into trust.31 Thus, the 
regulations now assure that challenges to acquisition deci~ions may lje brought before the land~ 
arc transferred into trust.ll 

Every co~rt that has addressed the non-delegation issue since the Eight Circu.it's vacat~ 
decisiqn in South Dakola has upheld the constitutionality of the mA. In Uniled Slates v. 
RobertJt )· the Tenth Circuit rejected the Eighth Circui(' $ analysis in Sputh Dakota and found the 
IRA to provide sufficient standards for the Secretary' s,excrcise of discretion. In addition, when 
courts have addressed other statutes directing the Secretary to accept land into trust [or Indian 
tribes; they have u.nifonnly found these statutes to be acceptaole conferrals of authority. See 
Churchill :Cou/tty v. United Stales, No. CV-N-OO-007S·ECR.-RAM, 2001 U.S. Dist. LIDOS 
18489, at "6 (Dr Nev. March 21, 2001) (st3.tutemandating Secretary accept certain lands in'to 
trust was "not "jmPem;rissible delegation oflegislative power"). 

B. Tbe lRA,and:lGRA provide tbe standards go,'erning tbe Secretary's decision-mltking 
regarding new oCfwreser:vation gaming operations. 

When a tribe.is proposing an off·reservation casino on after-acquir¢ lands, the Secretary 
is usually presented· with the decision whether to take the lands-into-trust under Part 151 at the 
~ame time as making a two-part detcnnmation. For the two~part determination, IGRA requires 

3°69 F.3d ,to 878 

)'ld. at S81 

l2See 61 Fed. Reg. 1 Rf)82 (APri124, 1996) (codified at 25 C.P.R. § lSI f12(b) (2002)). 

J30utside thl; context of the IRA, and since vacating the Eighth Circuit's decision in 
South DakclQ, the Supreme Court bas provided additional guidance to courts faced with non· 
delcaation doctrine challenges. In American Trucking v. WhizmQn, for example. the Court 
reviewed its noa-~ele~a,tion ~ase~ and foun~ f:hat the scope of discr.epon in the ~tatute directing 

. the EPA Administrator to "set 'ambient air quality standards. • . allowing ~ adequate margin 
ofiafc::ty, (which] are 'requisite to protect the public health'" fell well within the outer limits of 
the Court's non-delegation preeedent3. Am. Trucking, S31 U.S. at 472, The Court emphasized 
that it h;l$ "almost newer felt qualified to second-guess Congress regarding the permissible' 
deg:re~ of policy judgment that can be left 10 those executing or applying the law,-' Id. at 474-
475 (quoting Mislretta, 488 U.S. a~ 416). . 

34185 F.3d :1125, 1136-38 (lOlh Cir. 1999), cerro denied, 529 U.S. 1108 (2000). 
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the Secretary find ~at ·the proposed casino is in the best interest of the tribe.and not.detrim¢ntal 
to the local ~ommunity. Thcse are the only cn1eria lORA provideS for a'Secretarial tw9-Part 
determination. . 

Under Part 15 t.~ the Secretary has broad discretion to take the land into trust jf it is .in !he 
best interest of the trl~. Within the context of otr!"'reservation gaming, ,current 1 5 1 regUlations 
require the Dep~men~ to give greater scrutiny to the "tribe' 5 justification of anticipated benefits 
'from the acquisiti on . r. [and] greater weight to the concerns raised" by the local community the 
farther the proposed acquisition is from the tribe's res~rvation~ Thus, to a degreet the SecretlU')' 
may have more discretion to decline II. request t~ take 19I1d into trust under part lS1, than t'? 
disapprove a two.~part determination. However, where there is vigorous community support, the 
Secretary be vulnerable to allegations that ber decision was arbitrary.aod capricious under the 
Administra~ve Proccdl:lre Act. 

However, in ml\Y rcspects, the two decisions - land acquisition Under section 151 and the 
two-part determination und~ IGRA - dovetail. In looking at beSt inter~st. under section 151 the 
Department analyzes- Whether the acquisition is beneficial to the tribe and is necessary.to 
facilitate tnoal self.det~rminatjon, economic development, or lndl3l'l housing. With a·gaming 
acquisition, it is usuaIl~ easy for a tribe to establish that the land ,acquisition is beneficial to 
economic developIl;'Ienl While the Department does not have regulations implementing the two
part determination, best interest historically has been analyzed by examining a number of 
discemable factors~ . 

The first p.ro~g .of the two~part determination is whether the proposed gamjng IS m the 
best interest of the tribe. Examination of the eeonbmic benefit to the tribe a:nd its members is 
one component of best interest. Here, the Department revieWs'1he overall proposal to ensure 
that the tribe and its members will receivc truc'economic benefit from.the propos~ facility. ff, 
for example, the propo~ed venture requires the tribe to take on a disproportionate amount of 
debt? that may be a factor weighing against best interest. ConvQrscly, iflhe tribe is receiving 
economic benefit that can be used Qrr-reservation to improve tribal government and to assist ItS 
members, those factors may weigh in favor of a best interest finding. 

Another fac~r considered' in me best interest detennination is the impact on tribal 
employment,job trainiI)g and career dev~Jopment, including impact to the tribe ifmcmbers leave 
the reserva1ion for employment at the gaming facility. For a facility that is located a distance 
from the reservation, th~ Department may review whether housing is provided for membm 
w~F'king.at a.proP9~ f~iI\D" li.~eve~, if the tribe is usj~g gaming proceeds at a distant 
facility to create job opp,onunities on-reservation, then while moal members may have to travel a 
distanee to easino empl'oyment, ,?verall tribal employment may be b'oosted by the economic 
gains of the distant facility. In addition, even without substantial job creation, a tribe may 
demonstrate best intere~t by projecting the benefits to tribe and tribal members from increased 
tribal income alone. Increased tribal services, improved education and health care are also 
benefits from increased tribal income that the Department may consider. 
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A Jess tangible benefit is the improvement in the relationship between the rpbe and the 
community near th~ gaming facility w.bere the tr.ibe and the-local government have the 
opportUliity to work together to maximize the number ofjob~ available to local residents. Often. 
related benefits .flow, to tribe and tn'baI members from increased tourism generated by the 
gaming operaticiQ; 1rlcreased tourism creates other economic devtlopment ventures. providing 
the tn"be an 0pp0Tlunity to have gt'!ater positive exposure in the community where tbe fseilil)' is 
located. Finally, withfn the context of b~ interest. the SecretaI)' considers; the possible adverse 
impact on the tribe and plans to mitigate potentiaJ adverse impacts. ' 

The second proDS of the two-part detennination is whether the gamipg facility is 
detrimental to the'local community. ~ part of this analysis. the Department complies with the 
process under the National 'Environmental Poliey Act (NEP A), which. may result in the issuance 
of either a Finding of No Significant Impact or a Record of Decision on an Environmental 
Impact Statement. 'l1l¢ NEP A p'roeess provides information regarding poteijtial impacts on the 
land and Qte t9cai.community. . 

The Secretary also reviews the ;mpact on social structure, infrastructure, smriccs, 
housing, community character and land use. In addition. the Secretary should examine. the 
imp,act on e;conomic development j income and employment within the COJnl!lunity. The costs of 
impacts and sources of revenue to addi'ess them are usually addressed and considered. FinaUYJ 
programs for ~ompulsive gamblers .may be noted by the Depanment. 

However, as local communities seek econom;c developments man);' have sought out 
Il1dian tribes to es~ablish gaming operations in their environs, In addition. many states view 
gaming revenue as potential state r~venue. Thusl the Department is frequently faced witb local 
communities that support the proposed gaming facility, where there are also clear benefits 
inuring to the tribe, mald~g a negative two-part delerrnination:Jes$ Iik.~Jy as both a'legal and 
practical matter. 

IV, ConeJusion: .TGM EnYisiom Om-reservation Gaming ind Builds upon tbe 
F9\lodatlon or tht!M 

Through the passage ofIGRA/ Consress made clear that the purpose:ofIGRA is to 
"provide a statutory ba.s.i' for-the ope:ration of gmning by Indian tnbes as a ~eans'ofpromoting 
tribal economic"development, self-sufficiency, and strong tribal governments."" In lGRA, 
Congress provided a statutory basis for tribes to engage in Indian gaming off-reservation as a 
means to promote tribal eCQnomic development. The statutory two·p~ determination, p~ovides 

. for specific Departinental review and an independent decision by the Governor ofthe state. 
Also, it appears self,.cvident that Congress, in enacting the two-part. determination, was funy 
aware that tribes could seek to bave hind taKen into tnlst pursuant to the IRA, thus making off'- . 
reserva~on gaming B possibility. While some now argue that, in 1988, Congress may not have 
envisioned that, state$'and tribes would enter into compacts that would locate,gaming sites on 

,$ 2S U,S.C. § 2702(1), 
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lands located far from the reservation, there is no evi<Jenc= that Congress intended to include a 
lit1}ltadon o~ that'activity within·the law. Moreover, the suggestion that "ies~ation snopping" 
has run amok is witho~t a basis. To the cootmy. states have exercised their statutory 
prerogative to denytn'bes access to Jands for gaming under the two-part determination in all but 
three instances, proving that the·framework oflORA has been working.J6 

Further, a plain reading'of IGRA and its "cry purpose supportS the conclusion that off. 
reservation ~aming is ~learJy contemplated by the law. Otherwise the balance of State, Federal, 
and Tribal power of the two-part determination would be unne:cessary. This eonchision also 
acknowledges (at least implicitly) the hlstory oflocating reservatjons in remote areas so as, not to 
conflict with norrIndian settlers. IGRA marks a departure from this history of blanket jsolation 
of tribes where prosp~ous non-agrarian economic development is unlikely, in part, by 
employing a structure that envisions state and local participation in a decision to allow off
reservation gaming. lORA implicitly recogni7.es the limitations of economic opportunities 01) 
the reservation by specifically providing for a mechanism to allow off-iC$crvation gaming and 
permits a tribe to exercisejurisdiction on new Indian lands for that purpose. 

However, Congress did not pro'Yide carte bJanche to Indian tribes and depressed local 
communities. Rather, it designed a system 'Of checks and baJancFS ~hrougb the concurrence of 
the Governor. Tbi~ unusual statutory device grantS the Gov~or a concurrence in what could 
have been created as an C7(clusive grant of-authority to the Secrel.Bry. Further, Congress 
expressly nmowed the Se6:etary's d;scretio.n to two discrete prongs. It also requires 
consideration of the impacts on the local commun'ity which coincidentally furihers the 
Secretary' $ policY, emphasis upon consultation with affected local" governments. 

Neither IGRA nor the IRA ~ince Congressional mtent to prohibit off-reservation 
gaming or to limit it to close proximity to existing reservation lands. ~fIGM was inten~ed 10 
bnng substantial economic development opportunities to Indian tribes where none could be 
achieved solclyb~aU$e of the remoteness of reservation lands, Congress provided tribes the
potential to prosper on Indian Jands a distance from remote reservations. Conversely, if IGRA 
was intended to spur onwrcscrv3tion economic development only- or lands that are so close that 
fOT aU intents and purposes they are on-reservation - the pUlpose of the law would f.ail because 
existing isolated reservation lands would not provide the potmtial ofthe law. Acceptin, the 
inherent market l;nritations within some rural states, distance limitations should not be grafted 
on10 iGRA. To do .so could deny the very opportunity for prosperity from Indian gaming that 
Coo,eress intende.d IGRA to fOSler. 

J~~ tl1ru twQ:-part determinations that received gubernatorial concurrences are: Forest 
County Potawatonli (Wisconsin, 1990), Kalispel Tribe (WashiDgton~ 1998) and Keweenaw Bay 
Indian Community (Michigan) 2000}. fu contrast, almost a dozen two-part determination have 
fail~d to receive gubernatorial concurrence since 1988. One positive two-part determination is 
under review by the Governor of Louisiana (Jena Band, December 2003). 

l3 



[Intentionally deleted due t~ t?-e Government's 
assertion of the delibt?rative process pnVllege, 5 U.S .C. § 5S2(b )(5) ] 

37In an infonnal data call conducled by Ibe Bureau pfIndiBl1 Affairs} the Bureau.reported 
on February 7, 20Q3 tbat approximately 13 acquisitions were well known to have occurred more 
than 50 mlle~ from the boundary oflhe reservation, the former reservation ifno'current 
reservation exists today, or, trust lands ifno current or fonner reservation c:::dsts today. 

14. 



APPENDIXA 

AppUcan.t Tribe and State Location aDd Mileage (rom Action Requested 
wbere Gamin~ is Proposed Proposed Gamiui Site 

St. R.egis MohaWk (of New The Catskills, Monticello, Requested: 15 I Application 
Yorl<:) , New York, and two-part dotetmination 
Gaming St"'e: ~ew York 350 miles from New York 

Reservation . 
, 

Stoekbridge-Munsee (of The Catskills, Monticello, Requested: 1 S 1 Application 
Wjsconsin) NewYor.k, and two-part determination 
Gaming State: New York 10lS miles .from Wisconsm 

ReservatioQ 
Note: Tribe has recently 
purchased fee lands within 
the New York land claim area 

Keweenaw Bay lJidian Marqueue Airpon, Marquett, Requested: tS 1 Application 
Community (of Mi chi gan( Ml, and two-part detmriina~on . 
Gaming State: Michigan 65 miles from Reservation ptnding before the Mi~?"est 

,Region. ' . , 

Bad Rjver (of Wi soon sin) Beloit, Wisconsin Requested: Requested: 1 51 
Gaming State: Wisconsin 339 miles from Reservation Application and two-part 

. , 
detennination pending before 
the Midwest R.egion . 

st. Croix (of Wisconsin) Beloit, Wisconsin Requested: Itequesled: 151 
Gaming State: Wisconsin 332 miles from Reservation App,lication and two-part 

determina~on pending. before 
the Midwest Region., 

J:ac Dn Flambeau (of Schul:burg, Wisconsin Requested: R~ultStcd~ 1 oS l 
Wisconsin) 281 miles 110m Reservation Application and two-part 
Gamins State: Wisconsin . detmnination. pending'before 

t~e ¥!d~estJ~ .. esij)n, 
. ' .. 

Tule River (of Cali fomi a) rule County, Califomia Rt;quested:Requested: 151 
Gaming State: California 16 miles from Reservation Application and two-pan 

d~ennination pending' before 
the Pacific Region. ' 

lS 



j ena Band of Choctaw (of Logansport, Louisiana Request«t: 151 Application 
Louisiana) 63 miles from. ·'three-parl~h ana initial reservation 
Gaming State: Louisiana area" proclamation, or, in the 

Note! Band is a landless tribe . 'alternative; a two~part . 
determination 

" 
Miami (ofOkllnvma) Terre Haute, Vigo CountY, Requested: 
Gaming Stale: Indiana hldianB 

477 miles from Oklahoma 
Reservation 

Fort Mohave (of Arizona) Needles, San Bernardino, CA Requested: 151 Application 
Gaming State: California 2.5 miles from Reservation. and r..vo-Part determjnation 

pending before the Pacitic 
Region, 

16 
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Memorandum 

To: 

From: 

Subject: 

United States Department of the Interior 
OFFICE OF THE SECRETARY 

Washington. DC 20240 

MAR 7 Z005 

AJI Regional Directors 

Acting Principal Deputy Assistant Secretary - Indian Affairs 

March 2005 Checklist for Gaming Acquisitions, 
Gaming-related Acquisitions and Two-Part Determinations 
Under Section 20 of the Indian Gaming Regulatory Act 

Please find attached a March 2005 revision of the checklist for Gaming Acquisitions. This 
revision replaces the October 2001 Checklist. AJI pending and future acquisitions for gaming 
gaming-related purposes, and Section 20 two-part determinations should be processed in 
accordance with the requirements of the March 2005 Checklist. The authority to approve or 
disapprove requests for the acquisition of land into trust for gaming and gaming-related purposes 
remains with the Assistant Secretary - Indian Affairs in accordance with Secretarial policy 
issued on July 19, 1990, and our memorandum of November 9,2001. 

The March 2005 Checklist differs from the previous checklist in onJy three respects. First, the 
definition of who is an "appropriate state or local official" for purposes of consultation under 
Section 20(b)(I)(A) of the Indian Gaming Regulatory Act (IGRA) has been modified to include 
officials of units oflocal governments located within 10 (ten) miles of the site of the proposed 
gaming facility . This modification has been made because the purpose ofthe consultation is to 
assess detriment to the surrounding community, and the previous definition was too narrow for 
this purpose. However, the ten-mile consultation radius is intended to be a flexible standard 
depending on the factual circumstances of the proposed acquisition. Second, the Checklist 
requires agreements between tribes and local governments regarding jurisdictional and land use 
issues to be submitted as part of the acquisition package and considered under 25 CFR 151.1 O(t). 
Third, the Checklist is modified to recommend the preparation of Environmental Impact 
Statements under the National Environmental Policy Act for proposals involving large gaming 
facilities that are likely to be controversial in the affected community. 

Attachment 
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March 2005 

CHECKLIST FOR GAMING and GAMING-RELATED ACClJllSITlelNS 

The Office of Indian is 
responsible for Indian functions and activities 
remaining the under the 
Indian Gaming Act of 1988 25 U.S, C. 

2701 -2721 The OIGM is also for the 
review of recommendations from Offices 
regarding of land into trust for 
gaming and gaming-related purposes. This function 
includes acquisitions either for a new for 
the expansion of a facility, or for 
that are essential to the operation of a gaming 
such as parking lots or the construction of a waste water 
treatment facility serving the gaming establishment. The 
follo\lving criteria should be used to determine whether 
the acqUisition is gaming-related: (1) If the land and the 
improvements on the land are to be used 
exclusively to support the gaming facility, the acquisition 
is gaming-related; (2) if the land and the improvements 
on the land are not used to support the 
gaming facility but the gaming facility cannot " .. ""<,,,;ro 

without it, the acquisition is and (3) jf the 
land and the improvements are not used exclusively for 
the facility and are not essential to its """''-'3''''' 
but the gaming facility is in infrastructure 
improvements, the acquisition is not 

In order to assist you in a land 
acquisition package for review and final action, the OIGM 
has prepared this checklist for your use, The checklist is 

to address the factors found in Title Code of 
Federal Regulations (CFR), Part 151, the 
of Section 20 of IGRA, and the environmental laws which 
most likely would be applicable. We also have included 
information on certain that should be 
followed to assure that a complete file of the tribe's 
application, information, and supporting documentation is 
properly submitted to the Central Office. These 
procedural are: 

A All requests for the 
must be transmitted to OIGM rr>r, ... r,~ln,,,,,, 

the land is located on, 
applicant's reservation. This directive 
trust~to-trust! restricted-to- rl'l":rr!(::T~rIfTn 

to-trust land The to approve 
or land acquisitions for gaming and 
gaming-related purposes is vested with the 
Assistant Secretary Indian Affairs 
however, the authority to title in trust for BIA 
is vested with the Regional Director. 

8. The acquisition package submitted to Central 
OIGM must contain a file of 

information and documents which clearly indicates 
compliance with 25 CFR Part 151, IGRA, the 
National Environmental Act (NEPA) and 
other applicable Federal regulations, and 
Executive Orders. The Office's transmittal 
memorandum must contain Findings of 
Fact and Conclusions relative to 25 CFR Part 151. 
Section 20 of IGRA, and and any other 
information deemed by the Regional 
Director. Further, it must contain the Regional 
Director's recommendations for approval or 
msaPIOfOval of the acquisition. For ease in cross-

to specific findings or conclusions, the 
acquisttion package should be organized with an 

and all exhibits should be tabbed and 
numbered. The initial or application 
received from the tribe should be kept intact and 
tabbed as one exhibit. For responses to 
the BIA's for input/comments should be 

intact and tabbed as a exhibit, e.g. the 
30-day notices to county, city, etc. All of 
these documents can be under one tab with each 
full document numbered for ease in 
citation and location. No addttions or deletions 
should be made to the tribe's application package. 

additional information obtained by BIA offices to 
supplement or clarify tile tribe's application should 
be maintained separately and should be identified in 
a manner that will enable the reader to readily make 
a determination as to which office obtained or 

the additional information. 

C. The Regional Director must independently analyze 
the factors, and make independent findings and 
recommendations even when the Tribe submitting 
the application has contracted the realty services 
program under Title ! of the Indian Self
Determination and Education Assistance Act 
(lSDEA) , or has entered into a self-governance 
""rnn,,,,f'T pursuant to Title IV of the ISDEA. 

D. When the acquisition is to Section 20 
(b)(1)(A) of 25 U.S.C. Sec, 2719(b)(1)(A), 
which consultation, a Secretarial 
determination, and the concurrence of the Govemor 
of the the Director must recite 

factual findings to support a 
the that the gaming 

establishment on acquired lands is in the best 
interest of the tribe and its members and is not 
detrimental to the surrounding community. The 
specific factors and consideration for the Section 20 

are identified in Part 2 of this Checklist 
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E. When the Regional Director believes that the 
acquisition satisfies one of the Section 20 
exemptions other than (b)(1)(A) , the transmittal 
memorandum from the Regional Director must so 
indicate and must include an analysis establishing 
that such an exemption exists, and include 
supporting documentation, i.e., an appropriate 
Solicitor's Office legal opinion, in the acquisition file. 

F. The completed acquisition package must be 
reviewed by the appropriate Regional or Field 
Solicitor to ensure that all legal requirements have 
been adequately addressed. 

G. The Regional Director's Memorandum must contain 
a statement certifying that the documents submitted 
for the acquisition are copies of the original 
documents. 

PART 1 - LAND ACQUISITION - 25 CFR PART 151 

I. 151.3 Land acquisition policy 

o A. The Regional Director's Proposed Findings of 
Fact and Conclusions must include a statement 
and statutory citation to the specific act(s) of 
Congress authOrizing the trust acquisition , e.g ., 
Section 5 of the Indian Reorganization Act 
(IRA), 25 U.S.C. § 465. 

Additionally, the Regional Director's Proposed 
Findings of Fact and Conclusions must include 
a discussion of applicable provisions in the 
tribe's governing documents authorizing the 
tribe to take the requested action . 

o B. The Regional Director must include a 
statement that indicates which circumstances 
listed in 25 CFR § 151 .3(a) support the request 
for the trust acquisition. 

II. 151.4 Acquisitions in trust of lands owned in fee 
by an Indian 

o A. The trust acquisition package must include a 
discussion of the ownership status of the 
property, a legal land surveyor other document 
that provides an accurate description of the 
property to be acquired, and a plat or map to 
show the distance andlor proximity of the 
property to the reservation , the reservation 
boundaries, or to trust lands, whichever is 
applicable (see also Part 1, Section VII, 

Paragraph A of this Checklist) . 

o B. The acquisition package must include a copy of 
the resolution of the appropriate governing body 
of the tribe authorizing the trust acquisition 
request and must include a copy or excerpt of 
the tribe's governing document, if any, which 
identifies the scope of authority for the tribe's 
actions. The resolution should include a request 
to take the land into trust, the exact legal 
description of the property, the location, the 
intended purpose, and a citation to the 
applicable portion of the tribe's governing 
document which permits the governing body to 
make the request. The legal description of the 
property must be identical throughout the 
acquisition package. Any discrepancies in the 
legal description should be noted and fully 
explained. 

o C. The Regional Director must provide an 
assurance that the information provided 
pursuant to 25 CFR § 151.4 was reviewed and 
found to be sufficient. The Regional Director's 
assurance must include a brief summary ofthe 
tribe's history, organization, and governing 
practices to illustrate the tribe's operating 
standards. Legal issues must be reviewed by 
the appropriate Regional or Field Solicitor. A 
copy of1he Solicitor's opinion Of response must 
be included as part of the package. 

III. 151.5 Trust acquisitions in Oklahoma under 
Section 5 of the Indian Reorganization Act 

o A. When 25 CFR § 151 .5 applies, the acquisition 
package must include all the information 
required under Part 1, Section II of this 
Checklist. 

IV. 151.6 Exchanges 

o A. When 25 CFR § 151.6 applies, the acquisition 
package must include all the information 
required under Part 1, Section II of this 
Checklist, in addition to information required in 
25 CFR Part 152, if applicable. 

V. 151.7 Acquisitions offractional interests 

o A. When 25 CFR § 151 .7 applies, the acquisition 
package must include all the information 
required under Part 1, Section II of this 
Checklist. 



\11. 151.8 Tribal consent for 110n-member 

[] A. When 25 CFR § 151.8 OjJ,JI''''''', the 
must include all the information 

required under Part 1 Section II of this 
Checklist. 

o B. A copy of any written documentation, such as a 
letter or executed by the tribe 
proposing to land on a reservation other 
than its own, to the tribe having jurisdiction over 
such reservation must be included as of 
the This documentation should 
identify the property for trust 
acquisition and the involved in the 
transaction. 

o C. The acquisition package must also include a 
copy of the written consent of the tribe 
jurisdiction over such reservation for the 
proposed acquisition. This documentation 
should also identify the and the 
involved in the transaction. 

VII. 151.9 """ .. ue",,. for ;:nu!lrov;:!i of " ..... " ... '3Ui'V .. i:::> 

o A. The information under 25 CFR Part 
151 should be organized to provide a 
picture ofthe tribe's The Tribes 
be encouraged to submit their in a 
manner which will facilitate the analysis of the 
request. At the onset of a the tribe 
should be instructed on the nature of the 
required submissions which the 
request Documents received from the tribe 
should be kept intact NO ADDITIONS OR 
DELETIONS SHOULD BE MADE TO THE 
TRIBE'S APPLICATION PACKAGE. ANY 
ADDITIONAL INFORMATION OBTAINED BY 
BIA OFFICES TO SUPPLEMENT OR CLARIFY 
THE TRIBE'S APPLICATION SHOULD BE 
MAINTAINED SEPARATELY AND IDENTIFIED 
IN A MANNER THAT WILL ENABLE THE 
READER TO READILY MAKE A 
DETERMINATION AS TO WHICH OFFICE 
OBTAINED OR PREPARED THE ADDITIONAL 
INFORMATION. Although there is no 
application format required, the organization of 
information should follow the following 
sequence: (1) The identification of the 
(2) a citation of the statutory authority which 
authorizes the acquisition; (3) a statement 
justifying the need for the additional land 

[151.10(b)]; (4) a full and explanation 
of the intended purpose for the land [151.10(c)]; 
(5) a physical description of the location of the 
land; (6) and past uses of the land; (7) 
proof of present or a of 
those circumstances which will lead to tribal 
ownership; (8) a legal description supported by 
a surveyor other document; (9) an indication of 
the location and to the tribe's 

the reservation boundaries or to 
trust lands; (1 a plat/map indicating such 
location and proximity of the land to the 
reservation; and (11) the tribal resolution. The 
tribal resolution must include the information 
listed in Part 1, Section II, B of this 
Checklist 

VIII. 151.10 On-reservation 

o A. The notification process will be conducted 
letter inviting the state and local governments 

regulatory over the land to be 
to provide written comments on 

potential impacts (regulatory jurisdiction, feal 
property and The 
notification letters should include information on 
the location ofthe facility, the 
scope of gaming proposed, and other pertinent 
information which will assist the consulted 
officials should they wish to comment on the 
proposed acquisition. 

R 151.1 O( a): The Director must 
determine that there is statutory authority for the 
acquisition. A brief summary of the specific 
statute or act(s) of should be 
provided along with an independent, factual 
analysiS of the application of such statutory 
authority to the tribe's request. Part 1, 
Section I ofthis Checklist). 

o C. 1S1.10(b): The Director must 
conclude that the tribe has sufficiently justified 
the need for the additional land. The Regional 
Director's conclusion should be based on a 
factual finding which may be supported by 
independent information, or by information and 
evidence provided by the tribe. The tribe may 
justify its that existing 
tribal land is inadequate for because of 
size, location, and market conditions. In support 
of this contention the tribe may have developed 
feasibility or market study, or a business plan 
which the Regional Director should 
independently review to determine whether it 

the tribe's assertions, 
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o D. 151 .10(c): The Regional Director must 
conclude that the tribe has adequately 
described the intended purposes for the land. 

E. 151.10(d) NOT APPLICABLE 

o F. 151 .10(e): The Regional Director must make a 
conclusive statement regarding the impact on 
the State and any political subdivisions 
expected to result from removing the land from 
the tax rolls. The Regional Director will come to 
a conclusion on the basis of information 
received from the state and local governments 
having regulatory jurisdiction over the land to be 
acquired, and other independent infonnation. At 
the expiration of the required 3(Hjay comment 
period for State and local governments, the 
appropriate BIA official will prepare a record 
that indicates the contacts made and the 
responses received, and that includes any other 
additional comments or infonnation. The record 
will also include any objections made by the 
contacted governmental entities. The Regional 
Director must consider any and all objections, 
and must provide an analysis of the merits of 
specific objections. The Regional Director will 
include any information on the outcome of any 
objection referred to the tribe. Copies of the 
record on the 30-day notification process shall 
be included in the submission to the Central 
Office. 

o G. 151.1 O(f): The Regional Director must include, 
in the same manner as described in Part 1, 
Section VIII, paragraph F of this Checklist, a 
conclusion regarding any jurisdictional 
problems and potential land use conflicts. The 
Regional Director's conclusion should be based 
on information received as a result of the BIA 
notification, on information obtained 
independently, or on infonnation known about 
the jurisdictional issues inherent in the status of 
Indian lands. , il II l' l' 

Ir j lise have been identified 
existing agreements between Ille tribe and local 
juri-diction resolving these i sue shou ld be 
IOcluded In Ih cqu mon D ckage 

o H. 151.1 O(g): The Regional Director must include 
an independent assessment of the impact on 
the BIA should the land be acquired in trust. 
The Regional Director should consider the type 
of services required for the land, if any; the 

availability of staff to carry out the additional 
responsibilities; and such other considerations 
which may be relevant in making this 
assessment. In the assessment of the impact, 
an analysis is required of the intended and 
future uses of the property, and a statement 
should be written based on the analysis 
indicating the extent to which the BIA Agency 
and Regional offices will be impacted by the 
proposed trust acquisition . A fully documented 
assessment is needed to assess how the added 
responsibilities (i.e. leases, rentals , easements, 
emergencies, environmental concerns, roads, 
traffic, etc.) will affectthe present BIA staff. To 
state merely that the BIA's only duty to the 
property will be routine or administrative is 
insufficient. If the applicant tribe has contracted 
the realty services program under Title I of the 
ISDEA, or has entered into a self-governance 
compact under Title IV of the ISDEA, the 
Regional Office should provide an analysis of 
the tribe's role in the supervision/administration 
of the land. 

o I. 151.10(g): The acquisition package must 
include a pre-acquisition environmental site 
assessment, no matter whether the proposed 
acquisition is discretionary or non-discretionary, 
as required by 602 OM 2. This Department 
Manual release requires the assessments to be 
conducted or supervised by qualified 
individuals, as determined by the Bureau, and 
provides that assessments will generally be 
considered adequate for one year prior to the 
date of acquisition, with documented exceptions 
for real property located in adverse climatic or 
geographical areas. 

Wrth respect to discretionary acquisitions, the 
Regional Director must also comply with the 
requirements of NEPA and its implementing 
regulations. NEPA is codified at 42 U.S.C. §§ 
4321-4347. The NEPA regulations promulgated 
by the Council on Environmental Quality (CEQ) 
are published at 40 CFR Parts 1500-1508. In 
addition, the Regional Director must comply 
with Departmental NEPA requirements in 516 
OM 1-6, as well as the BIA-specific NEPA 
requirements in 516 DM 6, Appendix 4. The 
Bureau's NEPA Handbook is published in 30 
BIAM Supplement 1 . The Checklist of 
Environmental Issues for NEPA Review of 
Proposed Gaming-Related Actions reproduced 
in Part 2 of this Checklist must be included with 
NEPA documents which are being submitted to 
the AS-IA for review. A more detailed 



oUhe NEPA 
in Part 2, Section III of this Checklist 

IX. 151.11 Off reservation 

o A. When 25 CFR 151.11 GUIIJII"'·;', the Ql.A1w",·mvI 

P81:::1<l:loe must include all the information 
required under Part I. Section VIII, of this 
Checklist. 

o 8. The the distance the land is 
from the tribe's reservation will require that the 
.... 0""""<>. Director's !'nore fully 
the anticipated benefits to the tribe. The 
information obtained under Part 2, Section 
(best interests of this Checklist may be 
considered, if the application 
submission of this information 
Section 20 of the in 
application to determine if the 
sufficiently satisfies the anticipated benefit to the 
tribe. As the distance from the reservation 
mrifA::I''',,'''''' the the will have 
to be to support the additional benefits to the 
tribe. 

o C The Regional Director must review the tribe's 
comprehensive economic de'lIel,ODll1e 
required under 25 CFR § 151 .11 
specifies the financial 
associated with the 

X. 151.12 Action on 

o A. The AS-IA will use the information nrc",,,",,,,n 

the Superintendent and Rp.ninn",1 

to make a decision Oil the 
the Regional Director must ensure that the 
acquisition package in all re~;peclS 
to allow for a timely and informed decision. The 
package must include all documents, exhibits, 
and information relied on or in 
of the proposed acquisition. Should the AS-IA 
decide to approve the tribe's 
acquire the land in trust for ,.,,,,mm,l'1 
Office will publish the 
notice. 

XI. 151.13 Title Examination 

o A. The acquisition must an 
Abstract of Title or Commitment for Tille 
Insurance Policy covering the to be 
acquired. The title evidence must be examined 
by the appropriate or Field Solicitor 

who must prepare a title to 
any liens, encumbrances or other legal 

infirmities which may exist The accuracy of all 
legal must be verified and must 
match the of the nr" ... ,un/ 

contained in other documents "m.hin the 
acquisition prior to submission to the 

or Field Solicitor. ~U'U"::'" 
of correspondence Of documented contacts 
between the Regional Office and the Solicitor's 
Office must be included as part of the 
acquisition A draft of the instrument of 
conveyance must be prepared and provided to 
the Solicitor to ensure compliance with all legal 

After an Abstract of Title has been submitted by 
the tribe for the title an appraisal of 
the property by the BIA is required. The 

is used to alert the appropriate 
Regional or Field Solicitor of the value of the 
nrnn""'!,, in the event that office does not have 
authority to examine title evidence on property 
exceeding the value of $100,000. The 
Department of Justice is authorized to examine 
an Abstract of Title on the valued at 

00,000 or more. 

XII. 151.14 Formalization of ac(:eota 

o A. The Regional Director Itlllll be notified in writing 
of the AS-lA's approval of the acquisition 

and authorized to with the 
formal oftne land in trust subject to 
satisfactory completion of all title requirements, 
and following expiration of the 30-day period 
after publication of the Federal notice 
required under 25 CFR § 151.12. A copy of the 
final title opinion by the Regional or 
Field Solicitor, and a copy of the approved and 
recorded conveyance instrument must be 
provided to OIGM for inclusion as part of the 
file. 

o B. The appropriate Regional or Field Solicitor's 
approval of the draft conveyance document 
must be obtained before a final instrument of 
conveyance is and signed. A copy of 
the draft conveyance instrument should be 
included as part of the acquisition j.Jd'"I'<:'Y''' 

o C. The approved instrument of conveyance must 
be recorded in the BIA title office. 
When fee is for trust, the 
approved instrument of conveyance to trust 
should also be recorded in the appropriate 

----- ----- -------- --------



office, 

PART 2 -INDIAN GAMING REGULATORY ACT -
25 U.S.C. § SECTION 20 

Section 20 of 25 U,S.C. § 2719, use of 
land acquired in trust when the intended use of the land 
is for gaming. Section 20 of IGRA prohibits on 
lands acquired in trust after October 17, 1988, with 
certain 

The first section of this Part describes the to 
the gaming prohibition on lands in trust after 
October 17, 1988. The second section of this Part 
describes the instances when the general prohibition on 
gaming on newly lands will not apply to lands 
acquired in trust after October 1988. The third section 
of this Part describes the responsibility of the BIA 
Regional Office regarding compliance with the 
requirements of NEPA. The fourth section of this 
describes the of the Section 20 
documentation Office for transmittal to 
Central Office. 

All applications for the trust a"1..IW.,,,uv. 

for gaming must be 
considerations in mind. 
for the construction and on<u<>110 

There will be projects which on first 
may not readily appear to be intended for gaming, For 
instance, if a tribe intends to an """,en" ..... 
facility through the addition of a hotel with additional 
gaming space thereon, the acquisition should be deemed 
to be for gaming. However, jf a tribe intends to ","vr.<l"or1 

facilities for an """',enr,,,, £'1<>'""'.£'1 estalJllShlment 
acquisition should not be deemed to be for 
because there is no gaming conducted in the n""'winln 

Although an acqUisition for the of n"",Il""" 
facilities would not be subject to the two-part determina
tion in 25 U,S.C. § 2719(b)(1)(A), the acquisition is still 
subject to approval by the as stated in PART 
above because it is gaming-related, A tribe's contention 
that gaming on newly acquired lands is not prohibited 
because one or more apply will 
conclusive factual and legal that the 
exception does apply to the trust 

I. Section 20(a), 25 U.S.C. § 

This section of on land 
acquired by the "" ... ,t:....... in trust for an Indian tribe 
after October ~!.!::E!:!2 one ofthe 1'nll .... ""." 

o A. Section 

o land that is located within the boundaries oHhe 
tribe's reservation as the reservation existed on 
October 17, 1 

o land that is contiguous to the boundaries of the 
tribe's reservation as the reservation existed on 
October 17, 1988, Include documentation 
establishing that the land is contiguous and the 
appropriate Field or Solicitor'S 
concurrence with this determination. 

o Section 20 The tribe had no 
reservation on October the 
land is located in 

o the land to be acquired is within the boundaries 
of the Indian tribe's former reservation as 
defined by the (2) (A) (i) , Include an 
Office of the Solicitor's opinion that the land is 
within the tribe's former reservation, 

o the land to be is contiguous to other 
land held in trust or restricted status by the 
United States for the Indian tribe in Oklahoma, 
(2)(A)(ii). Include documentation establishing 
that the land is contiguous and the appropriate 
Field or Regional Solicitor's concurrence with 
this determination. 

When the application indicates that the proposed 
acquisition of land in Oklahoma is located in the Indian 
tribe's "former reservation," the Regional Director must 
nrr'l\nn,p a legal opinion from the Office of the Solicitor that 
the land qualifies as "former reservation lands" and 
should be treated as such for the purposes of IGRA. 

When the application indicates that the proposed d\AAW;:,r 

non is contiguous to other trust land, or to land held in 
restricted status by the United States for the Oklahoma 

the acquisition must include 
documentation of the trust or restricted status of the land 
which is contiguous to the acquisition. A plat Of 

map showing the contiguous status of the respective 
..,o.rl"ol", of land should be included in the acquisition 
pal~!(al(le The Regional Director's findings should include 

r1""~t'rinnr'n'" of the lands descriptions 
can be noted as exhibits, references 
to significant dates such as the acquisition date and 
~nlnrl'lM:::I1 date of trust status. and all facts, historical 
and present, which will establish the finding that the 
proposed acquisition is contiguous should be discussed 
and included in the Regional Directors findings. The 
",nlnrf'l,nri",tp Regional or Field Solicitor's concurrence that 
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the land is contiguous must be included. 

o C. Section 20 (a)(2)(B): The tribe had no 
reservation on October 17, 1988, AND the 
land is located in a State other than 
Oklahoma AND: 

o such land is within the Indian tribe's last 
recognized reservation within the State or 
States within which such Indian tribe is presently 
located. 

When the application indicates that the proposed 
acquisition is located within the Indian tribe's "last 
recognized reservation," the Regional Director must 
provide documentation that the proposed acquisition is in 
the tribe's last recognized reservation. The Regional 
Director's analysis of this issue must include documented 
information relating the history of the tribe to show that 
the tribe is presently located in the state in which the land 
proposed for trust acquisition is located. A legal opinion 
from the Office of the Solicitor addressing this issue must 
be included. 

II. Section 20(b)(1), 25 U.S.C. § 2719(b)(1) 

This section provides that the general prohibition on 
gaming on newly acquired lands will not apply under 
several circumstances. Because the circumstances 
numbered (b)(1)(B) are not frequently presented, they 
are discussed before (b)(1)(A). 

o A. Section 20 (b)(1)(B): Gaming can be 
conducted on newly acquired land if the 
land(s) are taken in trust as part of: 

o a settlement of a land claim, (b)(1)(B){i); OR 

o the initial reservation of a newly acknowledged 
Indian tribe given Federal recognition under the 
Federal acknowledgment process, (b){1 ){8)(ii); 
OR 

o the restoration of lands for an Indian tribe 
restored to Federal recognition, (b){1){B)0i~ . 

When the application indicates that the proposed 
acquisition falls within one of these exceptions, the 
Regional Director must provide documentation that the 
particular exception is applicable to the case. Copies of 
the enabling acts or legislation such as the settlement 
act, the restoration act, the reservation plan, the final 
determination of federal recognition and other documen
tary evidence relating to the tribe's history and existence 
must be included as part of the acquisition package. A 
legal opinion from the Office of the Solicitor concluding 

that the proposed acquisition comes within one of the 
above exceptions must be included. 

o B. Section 20(b)(1)(A): Gaming can be 
conducted on newly acquired land if the 
Secretary: 

o Consults with the Indian tribe and appropriate 
State, and local officials, including officials of 
other nearby Indian tribes, and 

o Issues a two-part determination: that the 
gaming establishment on newly acquired lands 
(1) will be in the best interest ofthe Indian tribe 
and its members, and, (2) will not be 
detrimental to the surrounding community, and 

o Obtains the concurrence of the Governor of the 
State in which the gaming activity is to be 
conducted in the Secretary's two-part 
determination. 

The BIA has been delegated responsibility to conduct the 
consultation on behalf of the Secretary. The consultation 
process must be completed by the Regional Director at 
the Regional Office level. Consultation will be conducted 
by letter inviting the applicant tribe and appropriate state 
(including the Governor), local and other nearby tribal 
officials to comment on the proposed acquisition by 
addressing questionsJissues relating to the two-part 
determination. The consultation letter should include 
pertinent information regarding the proposed trust 
acquisition for gaming including information on the 
location of the proposed gaming facility, the scope of 
gaming proposed and other information which will assist 
the consulted officials to comment on the proposed 
acquisition. A consultation letter should always be sentto 
the Governor of the State in which the gaming activity is 
to be located. 

o Approprr te state nd loca offiCial II1dude the 
ov rnar of the stat In which th land i loc t d 

C1nd tate and appropnat offici I f unit of I cal 
government located wilhln len (10) mile of th ~e 
of the propo ed oaminq est~bl hille'll 

o Nearby tribal officials include the tribal governing 
bodies of all tribes with Indian lands located within 
50 miles of the site ofthe proposed trust acquisition. 

The Regional Director may decide that broader 
conSUltation is required, or that another method of 
consultation is necessary in addition to the consultation 
conducted by letter. When an additional method is used, 
the Regional Director must fully describe the process and 



the outcome or 
of the process. For 
rna,of",,,,,, were held 
minutes or videotapes must be as of the 
file. articles or other written verification of the 
public's response to the also 
be included to illustrate public sentiment letters 
are attached for your information. Note that two letters 
are used - one for the tribe (13 factors); and 
one for the appropriate and local officials, including 
officials of other nearby Indian tribes (6 factors). It is 
recommended that the letters be to reflect the 
facts of the transaction it is very 
important that this process be differentiated from the Part 
151 notification process which the notice 
for determination of taxation, assessments, 
<!<>Fwr','<;o zoning, etc. (151.10(e», 

The Regional Director should a minimum of 30 
days for the consulted officials to comment and roc".,,.,,nr! 

to the consultation letter. In determining the proper length 
of the conSUltation the Regional Director should 
take into consideration the number of 
the scope and magnitude of the proposed gaming 
project, the preliminary indications of public sentiment, 
support, opposition, the potential on 
operations and such other factors which likely will be 
issues of concern to the consulted Additional time 
may be upon written the 

should a reason for the additional 
time, 

o The consultation letters to the tribe and to 
the appropriate local and nearby tribal 
officials must request information useful in 
making the two-part determination, The 1'<>'::''''1''1''<:>'''' 
provided, whether oppose or the 
proposed acqUisition, should be supported by 
factual data and documentary information justifying 
the position taken. To assist the in 
determining whether the gaming establishment on 
newly acquired land will be in the best interest of the 
tribe and its members, the applicant tribe should be 
requested to address items such as the 

1 , Projections of income balance 
sheets, fixed assets and cash flow 
statements for the gaming entity and the tribe 

in accordance with 
Accepted Accounting and National 
Indian Gaming Commission standards. There 
should be sufficient detail in and 
assumptions to allow evaluation 
and reasonableness of the 
Projections should cover at least the term of 
any financing or but 

o 

not less than three years. 

2, job training, and 
career including the basis for 
projecting an increase in tribal employment 
considering the off-reservation location of the 
facility, and the on the tribe jf tribal 
members leave to take off-reservation. 

3. Projected benefits to the tribe from tourism and 
basis for the 

4, Projected benefits to the tribe and its members 
from the proposed uses of the increased tribal 
income, 

5. Projected benefits to the relationship between 
the tribe and the surrounding community. 

6, Possible adverse impacts on the tribe and plans 
for dealing with those .rr"'<>I"'I", 

7, Any other information which may provide a 
basis for a Secretarial determination that the 
gaming establishment is in the best interest of 
the tribe and its including of 
any consulting financial 

rA">rl~,Pnl~ and other relative to 
the purchase, construction, or 
financing oUhe proposed gaming facility, orthe 
acquisition of the land where the facility will be 
located, 

To assist the in determining whether the 
gaming establishment on acquired land will 
not be detrimental to the surrounding community, 
the officials consulted and the applicant tribe should 
be requested to address items such as the 
following: 

1 . Evidence of environmental jmr,~('it<: and plans 
for mitigating adverse 'ffl,,,,,,r-'t,,, 

2, Reasonably on the social 
structure, infrastructure, housing, 
community character, and land use patterns of 
the surrounding 

3, on the economic 
and employment of the 
community. 

income, 
surrounding 

4. Costs of impacts to the surrounding community 
and sources of revenue to accommodate them. 



5. programs, if any, for 
,..."",..,. .... "orco and the source of 

6. Any other information which may a 
basis for a Secretarial determination that the 
gaming establishment is not detrimental to the 
surrounding community. 

Consulted officials should be advised that the fact that an 
official does not have extensive information or 
documented proof on the items listed above should not 

the consulted official from the items 
to the extent 

Because the impacts of a facility established on 
newly acquired land will be difficult to concrete 
or tangible terms, the officials consulted should also be 
invited to address such additional concerns or factors 
which they believe more fully demonstrate the actual or 
potential impact of the facility. The 
consulted officials should not be limited to the listed 
items. 

m. NEPA documents for 
::ul'l,in •• _ ... ,lait",t-! actions 

The following information for 
compliance with NEPA in cases involving gaming-related 
Federal actions, The Director must "", .. ,,,,,,, 
the requirements of NEPA when 
recommendations pursuant to the two-part determination 
in Section 20(b)(1)(A) of the even v..rhen this 
determination is made for lands held in trust for 
an Indian tribe, 

NEPA is codified in 42 U.S,C. 
of 42 U.S.C. § 
Agencies to include in every recommendation or 
on proposals for major Federal actions significantly 
affecting the quality of the human environment, a detailed 
statement by the responsible official on: (i) the 
environmental impact of the proposed action, (2) any 
adverse environmental effects which cannot be avoided 
should the proposal be alternatives to 
the proposed action; (4) the relationship between local 
short-term uses of man's environment and the 
maintenance and enhancement of long-term 
and (5) any irreversible and irretrievable commitments of 
resources which would be involved in the action 
should it be implemented. 

In 1978, the Council on Environmental 
promulgated regulations implementing NEPA in 40 CFR 
Parts 1500~1508. These regulations, which are binding 
on all Federal agencies, address the 
requirements of NEPA and the proper methods for the 

administration of the NEPA process. 
NEPA can be found in 
Interior Manual, Part 516. Manual 516 OM 
6, 4 (augmented by a Federal Register Notice 
of 7, 1 BIA's NEPA policy and 

The BIA's NEPA Handbook is published in 
30 BIAM Supplement 1. 

The law and regulations the parameters of 
NEPA are well-defined and explicit The implementing 

for NEPA the use of an 
interdisciplinary approach, conSUltation with all interested 

and a commencement of the process (40 
CFR § 1501 The NEPA regulations also require that 
the be concisely written CFR § 1500.4), 
that the entire process be without delay (40 
CFR § 1500.5), and that consideration of NEPA occur 

in the planning process (40 CFR 1501.1 and 
1501.2). NEPA documents must be supported by 
evidence which is to show that the agency in 

has made sufficient environmental analyses (40 
CFR § 1500.2(0». The lead agency may, if it set 
SOf~Cllle(! page limits and time limits for NEPA documents 

CFR § 1501.8); the BIA has so far not chosen to set 
such limits. 

Under the NEPA process there are several levels of 
that may be applied to a particular Federal 

action. The level which will be chosen for the 
is generally dependent upon whether or not an 

undertaking could significantly affect the environment. 
The basic levels are: a exclusion 
determination (CX), an environmental assessment (EA), 
and an environmental impact statement (EIS). 

o A Federal action may be excluded 
from a detailed environmental if it meets 
certain cmelia, critelia which a Federal agency has 
previously determined would have no significant 
environmental impact. A number of agencies, 
including the BIA, have developed lists of actions 
which are normally categorically excluded from 
environmental evaluation under the NEPA 
regulations. 516 OM 6 4. 

o The next level of analysis, the is used to 
determine whether or not a Federal action would 
significantly affect the environment (for the definition 
of "significantly" see 40 CFR § If it would 

the agency can then issue a Finding of No 
Significant Impact The EA is described in 
40 CFR § 1508.9. An EA usually contains the 
following information: the need for the proposed 

the alternatives to the proposed action 
including the no-action alternative); the 

environmental impacts of the proposed action and 

___________________________________ M~ ______________ __ 
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the alternatives; and a listing of the agencies and 
persons consulted. 

o If the EA determines that the environmental 
consequences of a proposed Federal undertaking 
may be Significant, an EIS is prepared. The E1S, the 
most comprehensive level of analysis, is described 
in 40 CFR § 1502. 'I 

I 1 I l""Iing tabl-hrnellt 
should require ne preparat on of nUS e ci IIv 
if mitigation mE ~ ~ I 

i'lill . The EIS should discuss the 
purpose of, and need for, the action; the 
alternatives; the affected environment; the 
environmental consequences of the proposed 
action; mitigation measures; lists of preparers, 
agencies, organizations and persons to whom the 
statement is sent; an index; and an appendix (if 
any). It is also a good practice to include in a NEPA 
document a large-scale map with a legend, 
showing the proposed site in detail. A smaller-scale 
map with a legend, showing the site in relation to the 
surrounding features and areas is also a desirable 
feature of a NEPA document. 

Following is a Checklist of Environmental Issues for 
NEPA Review of Proposed Gaming-re/ated Actions. The 
Regional Director must include this Checklist with NEPA 
documents which are being submitted to the AS-IA for 
review. Diskette copies of the Checklist are available 
from the OIGM upon request. 

Page 10 



OFFICE OF INDIAN GAMING MANAGEMENT 
Checklist of Environmental J.ssues for NEPA Review of Proposed Gaming-related Actions 

Title ofNEPA Document: Regional Office: ________ _ 

Date: NEPA Docmnent Nwnber: _________ Case File Number: ________ _ -------
P ' N rmt arne & T I fLe d A It eo a rea p IR ' eVlewer: reparer 

Addressed in Significant 
Document? Impact?~· 

Common Environmental Issues Page(s) No Yes No Signature of BIA Field Specialist Date 

lAir Quality (40 CFR 50-85, 29 CFR 191o.t34(d). de.) 

!Archaeological, Ilis/orical & Cultural (36 CFR 801l) 

~ota &: Thrf'atened & Endanl!('red Species (SO CFR) 

~oastal Zone Issues (15 CFR 930) ( IhppUcablc) 

~onstrudi<m. DemoUtlon. Landsc8Diru! &: Reclamation 

Irrime Potential Protection and Prevt'ution 

:nrrent, Past and Future Cumulative Impacts ... 

Demoeraphlc Trends ( if alterations will be notable) 

Eoue,y (~Jertrical, fuel, etc.) Resource Use & Chanees 

Fire Potential Protection and Prevention 

l'loodpJain, River, Lake, Wetland & Riparian Areas 

Jo'orest&, Fores1.Q' ResolUTes and Lol!l!inl! 

!Geology, St-ism.ic and Mining ( If a hazard b present) 

lHaz,aroous Sum.1:ances and Wastes (40 CFR 260-373) 

Health and Safety: OSHA (29 CFR 1900-1999), etc. 

IIndian Relieious I~ues (AIRFA: 25 CFR 211.7, et,,~) 

Iuuut-use PIBns (40 CFR 1508.18(b) IIltd 25 CFR 15ll 

INoUe (29 CFR 1910.95 & 1926.52 40 CFR 205. elc.) 

Non-hluanlous Wastes (solid, liquid or conf"med elL'l) 

iPaleontoioekal Relto\1I"US 

IPrime and Unique F'RnD Lands (J CFR 658.3-5) 

Protected. SewUtin IlIld SpedaI-maRIIge.DWlt Areas 

~e1Jmcb, Ran~e Resour<:e3 and Rm!!e Adivitic:l 

\Recreational/Subsistence H\wtlnl!. Fis~ lie Gatheaiut! 

~ease5 (40 CFR 112-117, 40 CF'R 300-373, etc.) 

~ioeconomic Issue.~ (tribe & other afl'ed.ed parties) 

istormwater Discharee5 (40 CI'R 122.26) 

!Utilities bsues and Clumees 

Ivehkular and Pedestrian Traffic hsues and Changes 

IVbuaI ResOlll'ClCS (Ijeht ~I""', views, aesthetJcs, eU-.) 

!wastewater 'lTeabnent & Disposal (40 CFR 122-129) 

twater Qu.aIity (surface., ground and drinking wakr) 

!water Quantities Needed and/or Affected 

Iotm-r (specify) 

jothH (spedfy) 

Indicates those Issues, at II minimum, which must be addressed in aD F.A.~ and E1Ses. Other Issues umst be addressed if tbt-y would be affected . 
... "Significance" Is d~fined hI 40 CFR 1508.27. An EA or an EIS mu.'If show an assessment of the dq:ree ofslgnific:wce ofanyexpectcd bnpact 
individual, cwnolaHve, direct, indirect, bent'JicJaI, adverse, present, reasonably-foreseeable-future, residual and/or synerj!isti(' - of the proposed 
Arlinn ~ d ? l1~r '7UtQ, dO rl<'R 1<;fII 1(" "nt! h) I ~_ 1/; .. rut l<;IllUi ' .. rut "16 nM" ,\nl\ "r"mnJ"t1vp Imn .. rl" i. d"flnM In &0 rl'R Ir;AA 7 



of Section 20 documentation 

This section describes the duties of the BIA f(emc'n 
Office after of the Section 20 
reclUi!reflflellts for the Df()DC)SeO d'-"IU''''"U'''' 

o Upon completion of the consultation nrnrnc,,, 

receipt of 
time), the will review and prepare 
a summary of the comments and 
received from the consulted officials. 
response raises an issue with actual or nntantl'" 

negative implications which may affect a f"""nT<::>hl"" 

two-part determination, the Director '''Ii11 
analyze the issue and determine what action 
be appropriate. The Regional Director 
request the applicant tribe to make an effort 
resolve the issue. The tribe should be 30 
to resolve the issue. Additional time may be 
upon written request; however, the 
justify the need for the additional lime. Regional 
Director should also advise the tribe that failure or 
reluctance to respond will result in the 
Director making conclusive findings on the 
without input from the tribe. 

o Upon completion of all actions Of activities 
to the proposed acquisition, including an 
independent analysis of all the information and 
factual evidence the tribe and the 

consulted. the Director 
prepare Proposed Findings Fact addressing 
two-part determination and the items of information 
relating to such a determination. The PH)I)()Se'o 
findings made and conclusions be 
supported by the facts, supporting exhibits or other 
documentation. 

to ensure 
been adequately ""rl,irac",,£>rl 

For example, ""UIJI."'''''' 
had that in furtherance n:u-.:;mr",,,, 

the surrounding community, the tribe and the 
will enter into mutual-aid or 

0s.::;d€,putiz'3t1cln agreements to facilitate better 
services. Clearly, the law enforcement staff would 
nrr"f1t110 a valuable analysis of the and the 
merits of the proposal. 
The Regional Director's Findings of Fact 
should also include an of all relied 
on to arrive at conclusions on the two determination. 
For if the management agreement is the 

used to figure projections of income to the 
the Regional Director's Proposed Findings of Fact 
include an and conclusion regarding the 

validity of the finding. 

To assure that all important documents and issues are 
received and adequately reviewed and considered, the 
acquisition package should be in such a 
mannerto allow easy access for The information 
and exhibits should be and indexed for easy 
reference. For purposes the Regional 
Director's factual findings to the two-part 
determination should be under the topical 
I"'''''''''''' identified for each two-parts. For example, 

the "Best Interest of the Tribe" should serve as a 
heading, and be followed findings and 

conclusions on each factor listed that category. 



N. Letter from Deputy Assistant 

Secretary James Cason to Governor 

Theodore R. ulongoski 

Disapproving the Compact with the 

Warm Springs Tribe, 

May 20,2005 



United States Department of the Interior 
OFFICE OF THE SECRETARY 

Honorable Theodore R. Kulongoski 
Governor, State of Oregon 
State Capital, 
Salem~ Oregon 97301-4047 

Dear Governor Kulongoski: 

Washington, DC 20240 

MAY 20 2005 

On April 8# 2005, we received the Tribal-State Compact for the regulation of Class ill Gaming 
between the Confederated Tribes of the Wann Springs R.eservation of Oregon (Tribes) and the 
State of Oregon (State), executed on April 6. 2005 (Compact). Under the Indian Gaming 
Regulatory Act (IORA) 2S U.S.C. § 2710(d)(8)(C). the Secretary of the Interior (Secretary) may 
approve or disapprove the Compact within forty-five days ofits submission. Under lGRA, the 
Secretary can disapprove the Compact if she determines that the Compact violat~ IGRA, any 
other provision of Federal law that does. not relate to jurisdiction over gaming on Indian lands. or 
the trust obligation of the United States to Indians. 

Decision 

We have completed our review of the Compact along with the submission of additional 
documentation submitted by the parties and some third parties. For the following reason, the 
Compact is hereby disapproved. 

Discqasion 

Article Y(C) of the Compact authorizes a gaming mcility on the Cascade Locks Land, "provided 
that the federal government takes the Cascade Locks Land into trust fur the Tribes for gaming 
pmpo&eS pursuant to Section 2O(b)(1)(A) ofIGRA, 25 U.S.C. § 2719(b)(lXA)." Section 
2710(d)(8)(A) of lORA authori2les the Secretary "to approve any Tribal-State compact entered 
into between an Indian tribe and a State ·governing gaming on Indian lands of such Indian tribe," 
This section does not authorize the Secretary to approve a compact for the conduct of Class m 
gaming a<;tivities on lands that co not now, and may never be, Indian lands of such Indian tribe. 

In addition, IGRA requires that gaming may only occur on lands subject to the tribe's 
jurisdiction and over which the tribe exercises governmental power. Currently, the Cascade 
Looks Land is not currently held in trust for the benefit of the Tn'bes and will have to undergo a 
rigorous process under 2S C.F.R. Part 151 before a decision can be made regarding whether to 
take the land into trust. In addition, compliance with the requirements of Section 2O(b )(1 )(A) of 
lORA will have to be addressed before the land is eligible fur gaming. This provision of lORA 
requires a Secretarial d(:temrlnation, following cOllSUltation with appropriate State and local 
officials, including officials ofnearoy tribes, that a gaming establishment on the newly-acquired 

1 



tnlst lands is in the best interest of the Tribes and their members, and not detrimental to the 
surrounding community. After this determination is made, the Governor oftbe State must decide 
whether he will concur in the Secretary's detennination. Therefore, approval of the Compact 
before the Cf15cme Locks Land is taken into trust would violate Section 271 O(d)(8)(A) of IGRA. 
and thus, the Compact must be disapproved. 

We are aware that the Department bas previously approved compacts for the ICgulation of clpss 
ill gaming activities before the specified lands qualified as Indian lands under IGRA. However, 
on closer examination of the statute, we have concluded that the Secret.aJ:Ys authority to act on 
proposed compacts under 25 US.C. § 2710(d)(8XA) is informed by Section 20 of lORA. Thus, 
the proposed gaming lands are subject to a two-part detenninationand State Governor 
concurrence under section 20. These two conditions mlist be complete before Departmental 
action on a compact can occur. 

This decision does not address the other terms and conditions embodied by the proposed 
compact. The Department is supportive oithe efforts of the Tn'bes and the Goveroor to discuss 
Indian gaming. The Department is encouraged by the prospects that there is a foundation for 
mutual agreement on these issues at. some point in the future. 

Only after the Tnbes have acquired the Cascade Locks Land into trust. will the Department 
consider the tenns anq conditions of a timely submitted compact pursuant to the applicable 
provisions oflORA. Until then. we trust that the Wann Springs Tribes will continue to engage 
in Class m gaming activities on its reservation. 

We regret that our decision could not be more favorable at this time. A similar letter is being 
sent to the Honorable Ron Suppah, Chairman, Confederated Tribes of the Wann Springs 
Reservation of Oregon. 

Sincerely. 

esE. Cason 
Associate Deputy Secretary 

2 



o. Guidance on taking off-reservation 

land into trust for gaming 

purposes, Assistant Secretary Carl 

Artman, January 3, 2008 



01-04-2008 08:18pm From- T-395 P,002/007 F-850 

I 

United States Department of the Interior 
OFFICE OF THE SECRETARY 

WASHINGTON, D.C. 20240 

[Memorandum 

iTo: Regional Directors, Bureau of Indian Affairs 

: GeorgeSkJ~ 
iFrom: AssistantS ~~ 
!Date: January 3~ 2008 

ISUbject: Guidance on taking off-reservation land into trust for gaming purposes 

IE" ~ 
~**\ 

TAKE PRIDE 
INAMERICA 

~The Department cmrcntly has pending 30 applications from Indian tribes to take off
!reservation land into trust for gaming purposes as parr of the 25 U.S.C. § 2719(b)(I)(A) 
:two-part determination. Many of the applications involve land that is a considerable 
! distance from the reservation of the applicant tribe; for example, one involves land that is 
; 1400 miles frOID the tribe's reservation_ Processjng these applications is time-consuming 
: and resource-intensive in an area that is constrained by a large backlog and limited 
i hmnan resources. 

I 

I The decision whether to take land into trust, either on-reservation or off-reservation, is 
! discretionary with the Secretary. Section 151.11 of 25 C.F.R. Part 151 sets forth the 
I factors the Department will consider when exercising this discretionary authority with 
, respect to '1cibal requests for the acquisition of lands in trust status, when the land is 
located outside of and noncontiguous to the tribe's reservation." Section 151.11 (b) 
i contains two provisions of particular relevance to applications that involve land that is a 
I considerable distance from the reservation. It states that, as the distance between the 
! tribe's reservation and the land to be acquired increases, the Secretary shall give: 

1) greater scrutiny to the tribe's justification of anticipated benefits from 
the a~quisition; and 

2) greater weight to concerns raised by state and local governments 3$ to 
the acquisition's potential impacts on regulatory jurisdiction, real 
property taxes and special assessments. 

; Part 151, however, does not further elaborate on how or why the Department is to give 
: "greater scrutiny" and "greater weight" to these factors as the distance increases. The 
purpose of this guidance is to clarify how those terms are to be interprete(l and applied, 

1 
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particularly when considering the taking of off-reservation land into trust status for 
gaming purposes. 

Core Principles 

As background to the specific guidance that follows, it is important to restate the core 
principles that underlie the Part 151 regulations and that should inform the Department' s 
interpretation of> and decisions under, thoseregulattons. The Part 151 regulations 
implement the trust land acquisition authority given to the Secretary by the Indian 
Reorganization Act of 1934 (IRA), 25 U.S.C. § 465. The IRA was primarily intended to 
redress'the effects of the discredited policy of allotment, which had sought to divide up 
the tribal land base among individual Jndians and non-Indians, and to destroy tribal 
governments and tribal identity. To assist in restoring the tribal land base, the IRA gives 
the Secretary the authority to: 1) return ''1:0 tnbal ownership the remaining surplus lands 
'i'f any Indian reservation" that had been opened to sale or disposal under the public land 
laws; 2) consolidate Indian ownership ofland holdings within reservations by acquiring 
and exchanging interests of both Indians and non-Indians;· and 3) acquire, in his . 
discretion. interests in lands ''within Or without existing reservations~'. The IRA contains 
also provisions strengthening tribal governments and facilitating their operation. The 
policy of the IRA, which was just the opposite of allotment, is to provide a triball3lld 
base on which tribal communities. governed by tribal governments, could exist and 
flourish. Consistent with the policy, the Secretary has typically exercised discretion 
regarding trust land acquisition authority to take lands into trust that are within, or in 
close proximity to, existing reservations. 

The IRA has nothing directly to do with Indian gaming. The Jndian Gaming Regulatory 
Act of 1988 (lGRA), 25 U.S.C. § 2701 et seq., adopted more than 50 years after the IRA, 
sets the parameters of Indian gaming. One requirement is that if gaming is to occur on 
off-reservation lands those lands must be trust lands "over which an Indian tnoe exercises 
governmental power." The authority to acquire trust lands, however, is derived from the 
IRA; no trust lan9 acquisition authority is granted to the Secretary by IGRA. The 
Department has taken the position that although lORA was intended to promote the 
economic development of tribes by facilitating Indian gaming operations, it was not 
intended to encourage the establishment of Indian gaming facilities far from existing 
reservations. Whether land should be taken m.to trust far from existing reservations for 
gaming purposes is a decision that must be Inade pursuant to the Secretary's IRA 
authority. 

Implementation of Guidance 

This guidance should be implemented as follows: 

1. All pending applications or those received in the future should be initially 
reviewed in accordance with this guidance. The initial review should precede any 
effort (if it is not already underway) to comply with the NEP A requirements of 
section 151.1O(h). 

2 
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2. If the initial review reveals that the application fails to address, or does not 
adequately address, the issu.es identified in this guidance, the application should 
be denied and the tribe promptly informed. This denial does not preclude the 
tribe from applying for future off-reservation acquisitions for gaming or other 
pmposes. However, those future applications will be subject to these same 
guidelines. . 

3. A greateT scrutiny of the justification of the anticipated. benefits and the giving 
greater weight to the local ~ncem.s must still be given to all off-reservation land 
into trust applications, as required in 25 C.F,R,.. § 151.1 1 (b). TIlls memorandum 
does not diminish that responsibility, but only provides guidance for those 
applications that exceed a daily commutable distance from the reservation. 

~eater Scrutiny of Anticipated Benefits 
I 

The guidance in this section applies to all applications, pending or yet to be received, that 
~volve requests to take land into trust that is off-reservation. Reviewers must. in 
kcordailce with the regulations at 25 C.F.R 151.11 (b). "give greater scrutiny to the 
tribe's justification of anticipated benefits from the acquisition" as the distance between 
the acquisition and the tribe's Teservation increases. The reviewer should apply this 
greater scrutiny as long as the requested acquisition is off-reservation regardless of the 
irrileage between the tribe's reservation and proposed acquisition. If the proposed 
acquisition ~ceeds a commutable distance from the reservation the reviewer, at a 
ininimun:t, should answer the questions listed below to help determine the benefits to the 
tribe. A commutable distance is considered to be the distance a reservation resident 
9ou1d reasonably commute on a regular basis to wOTk at a tribal gaming facility located 
off-reservation 

As noted above, section 15I.11(b) requires the Secretary to '~give greater scrutiny to the 
tribe's justification of anticipated benefits from the acquisition" of trust land '·as the 
distance between the tribe's reservation and the land to be acquired increases." The 
reason for this requirement is that, as a general principle, the fartheT the economic 
~terprise - in this case, a gaming facility - is from the reservapon, the greater the 
potential for significant negative consequences on reservation life. 

Tribes typically view off-reservation gaming facilities as providing two economic 
benefits to the tr1oe. The first is the income stream from the gaming facility, which can 
be used ~o fimd tribal services, develop tribal infrastructure, and provide per capita 
payments to tribal members, and thus can have a positive effect on reservation life. 
Obviously. the income. stream from a gaming facility is not likely to decrease as the 
distance from the reservation inCTeases. In fact, off-reservation sites are often selected 
for gaming facilities because they provide better markets for gaming and potentially 
greateT income streams than sites on or close to the reservatil?n. 
I 
I 
The second benefit of off-reservation gaming facilities is the opportunity for job training 
kd employment of tribal members. With respect to this benefit, the location of the 
I 
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gaming facility can have significant negative effects on reservation life that potentially 
worsen as the distance increases. If the gaming facility is not within a commutable 
distance of the reservatiori, tribal members who are residents of the reservation will 
either: a) not be able to take advantage ofthe job opportunities if they desire to remain on 
the reservation; or b) be forced to move away from the reservation to take advantage of 
the job opportunity. 

In either case, the negative impacts on reservation life could be considerable. In the first 
case, the operation of the ganring facility would not directly improve the employment rate 
of tribal members living on the reservation. High on-reservation unemployment rates~ 
With their attendant social ills, are already a serious problem on many reservations. A 
gaming operation On or close to the reservation allows the tnoe to alleviate this situation 
by using their gaming facility as a conduit for job training and employment programs for 
tribal members. Provision of employment opportunities to reservation residents promotes 
a strong tribal government and tribal community. Employment of1ribal ruernbcrs is an 
important benefit of tribal economic enterprises. 

In the secOI;l.d case, the existence of the off-Teservation facility would require or 
encourage reservation residents to leave the reservation for an extended period to take 
Wlvantage of the job opportunities created by the tribal gaming facility. The departure of 
a significant number of reservation residents and their families'could have serious and 
far-reaching implications for the remaining tribal community and its continuity as a 
community. While the financial benefits of the proposed gaming facility might create 
~evenues for the applicant tribe and may mitigate some potential negative impacts, no 
application to take land into trust beyond a commutable distance from the Teservation 
Should be granted unless it carefully and comprehensively analyzes the potential negative 
impacts on reservation life and clearly demonstrates why these are outweighed by the 
financial benefits of tribal ownership in a distant gaming facility. 

As stated above, some of the issues that need to be addressed in the 'application if the land 
is to be taken into trust is off-reservation and for economic development are: 

What is the unemployment rate on the reservation? How will it be affected by the 
operation of the gaming facility? 

How many tribal members (with their dependents) are likely to leave the 
reservation to seek employment at the gaming facility? How will their departure 
affect the quality of reservation life? 

How will the relocation of reservation residents affect their long-term 
identification with the tribe and the eligibility of their children and descendants 
for tribal membership? 

What are the specifically identified on-reservation benefits from the proposed 
gaming facilit}1 Will any of the revenue be used to create on-reservation job 
opportunities? 

4 
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, 

As long as it remains the policy of the Federal government to support and encourage 
growth of reservations governed by tribal govemments~ these are important questions that 
must be addressed before decisions about off-reservation trust land acquisitions are made. 
The Department should not use its IRA authority to acquire land in trust in such a way as 
to defeat or hinder the putpose of the IRA. It should be noted that tribes are free to 
pursue a wide variety of off-reservation business enterprises and initiatives without the 
approval or supervision of the Department. It is only when the entetprises involve the 
ta1cing ofland into trust, as is required for off-reservation Indian gaming facilities, that 
the Department must exercise its IRA authority. 

Greater Weight 

Section 151.11 (b) also requires the Secretary to give "greater weighf' than he might 
otherwise to the concerns of state and local governments. Under the regulations, state 
and local governments are to be immediately notified ofa tribe's application to take land 
into trost, and ~e to file their comments in writing no later than 30 days after receiving 
notice. The reviewer Dlust give a greater weight to the concerns of the state and local 
governments no matter what the distance is between the tribe's reservation and the 
proposed off-reservation acquisition. This is the second part of the two part review 
required by section 151.11(b). 

The regulations identify two sets of state and local concerns that need to be given 
"greater weight:" 1) jurisdictional problems and potential conflicts ofland use; and 2) the 
renloval of the land from the tax rolls. The reason for this requirement of giving «greater 
weight" is two-fold. First, the farther from the reservation the proposed trust acquisition 
is, the more the transfer of Indian jurisdiction to that parcel ofland is likely to disrupt 
established governmental patterns. The Department has considerable experience with the 
problems posed by checkerboard patterns of jurisdiction. Distant local governments are 
less likely to have experience dealing with and accommodating tribal gqvemments with 
their unique governmental and regulatory authorities. Second, the farther from the 
reservation the land acquisition is, the more difficult it will be for the tribal govenunent 
to efficiently project and exercise its governmei:ltal and regulatory powers. 

With respect to jurisdictional issues, the application should include copies of any 
intergovernmental agreements negotiated between the tribe and the state and local 
governments, or an explanation as to why no such agreements exist. Failure to aclrieve 
such agreements should weigh heavily against the approval of the application. 

With respect to land use issues. the.application should include a comprehensive analYSis 
. ·as to whether the proposed gaming facility is compatible with the current zomng and 1and 

use requirements of the state and local governments, and with the uses being made of 
:adjacent or contiguous land, and whether such uses would be negatively impacted by the 
traffic, noise, and development associated with or generated by the proposed gaming 
·facility. Incompatible uses might consist of adjacent or contiguous land zoned or used 
'for: National Parks, National Monuments, Federally designated conservation areas, 
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National Fish and Wildlife Refuges, day care centers; schools, chw:ches, or residential 
developments. If the application does not contain such an analysis. it should be denied. 

Conclusion 

The Office of Indian Gaming will review the current applications. If an application is 
denied subsequent to this review, the applicant tribe will be notified immediately. Tribes 
receiving a denial subsequent to this review may resubmit the application with 
information that win satisfy the regulations. Regional directors shall use this clarification 
to guide their reconunendations or determinations on future applications to take off
reservation land into trust. 

6 



P. 73 Fed. Reg. 29354, Tuesday, May 

20, 2008; 25 aF.R. Part 292-

Gaming on Trust ands Acquired 

After 

October 17, 1988 



Tuesday, 

May 20,2008 

Part V 

Department of the 
Interior 
Bureau of Indian Affairs 
25 eFR Part 292 

Gaming on Trust Lands Acquired After 
October 17, 1988; Final Rule 



29354 Federal Register I Vol. 73, No. 98 I Tuesday, May 20, 2008/Rules and Regulations 

DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

25 CFR Part 292 

RIN 1076-AE81 

Gaming on Trust Lands Acquired After 
October 17, 1988 

AGENCY: Bureau ofIndian Affairs, 
Interior. 
ACTION: Final rule. 

SUMMARY: The Bureau of Indian Affairs 
(BIA) is publishing regulations 
implementing section 2719 of the Indian 
Gaming Regulatory Act (IGRA). IGRA 
allows Indian tribes to conduct class II 
and class ill gaming activities on land 
acquired after October 17,1988, only if 
the land meets certain exceptions. This 
rule articulates standards that the BIA 
will follow in interpreting the various 
exceptions to the gaming prohibitions 
contained in section 2719 ofIGRA. It 
also establishes a process for submitting 
and considering applications from 
Indian tribes seeking to conduct class II 
or class ill gaming activities on lands 
acquired in trust after October 17,1988. 
DATES: Effective Date: June 19,2008. 
FOR FURTHER INFORMATION CONTACT: 
George Skibine, Director, Office of 
Indian Gaming, (202) 219-4066. 
SUPPLEMENTARY INFORMATION: The 
authority to issue this document is 
vested in the Secretary of the Interior by 
5 U.S.C. 301 and 25 U.S.C. 2, 9, and 
2719. The Secretary has delegated this 
authority to the Assistant Secretary
Indian Affairs by part 209 of the 
Departmental Manual. 

Background 
The Indian Gaming Regulatory Act 

(IGRA), 25 U.S.C. 2701-2721, was 
signed into law on October 17,1988.25 
U.S.c. 2719 (a/k/a section 20 of IGRA) 
prohibits gaming on lands that the 
Secretary of the Interior acquires in trust 
for an Indian tribe after October 17, 
1988, unless the land qualifies under at 
least one of the exceptions contained in 
that section. If none of the exceptions in 
section 2719 applies, section 
2719(b)(1)(A) of IGRA provides that 
gaming can still occur on the lands if: 

(1) The Secretary consults with the 
Indian tribe and appropriate State and 
local officials, including officials of 
other nearby tribes; 

(2) After consultation, the Secretary 
determines that a gaming establishment 
on newly acquired lands would be in 
the best interest of the Indian tribe and 
its members, and would not be 
detrimental to the surrounding 
community; and 

(3) The Governor ofthe State in which 
the gaming activity is to be conducted 
concurs in the Secretary's 
determination. 

On September 28, 1994, the BIA 
issued to all Regional Directors a 
Checklist for Gaming Acquisitions and 
Two-Part Determinations under section 
20 of IGRA. This Checklist was revised 
and replaced on February 18, 1997. On 
November 9, 2001, an October 2001 
Checklist was issued revising the 
February 18, 1997 Checklist to include 
gaming related acquisitions. On March 
7, 2005 a new Checklist was issued to 
all Regional Directors replacing the 
October 2001 Checklist. On September 
21,2007 the Checklist was revised and 
issued to all Regional Directors 
replacing the March 2005 Checklist. 

The regulations implement section 
2719 ofIGRA by articulating standards 
that the Department will follow in 
interpreting the various exceptions to 
the gaming prohibition on after-acquired 
trust lands contained in section 2719 of 
IGRA. Subpart A of the regulations 
define key terms contained in section 
2719 or used in the regulation. Subpart 
B delineates how the Department will 
interpret the "settlement of a land 
claim" exception contained in section 
2719(b)(1)(B)(i) of IGRA. This subpart 
clarifies that, in almost all instances, 
Congress must enact the settlement into 
law before the land can qualify under 
the exception. Subpart B also delineates 
what criteria must be met for a parcel of 
land to qualify under the "initial 
reservation" exception contained in 
section 2719(b)(1)(B)(ii) ofIGRA. The 
regulation sets forth that the tribe must 
have present and historical connections 
to the land, and that the land must be 
proclaimed to be a new reservation 
pursuant to 25 U.S.C. 467 before the 
land can qualify under this exception. 
Finally, subpart B articulates what 
criteria must be met for a parcel of land 
to qualify under the "restored land for 
a restored tribe" exception contained 
section 2719(b)(1)(B)(iii) ofIGRA. The 
regulation sets forth the criteria for a 
tribe to qualify as a "restored tribe" and 
articulates the requirement for the 
parcel to qualify as "restored lands." 
Essentially, the regulation requires the 
tribe to have modern connections to the 
land, historical connections to the area 
where the land is located, and requires 
a temporal connection between the 
acquisition of the land and the tribe's 
restoration. Subpart C sets forth how the 
Department will evaluate tribal 
applications for a two-part Secretarial 
Determination under section 
2719(b)(1)(A) of IGRA. Under this 
exception, gaming can occur on off
reservation trust lands if the Secretary, 

after consultation with appropriate State 
and local officials, including officials of 
nearby tribes, makes a determination 
that a gaming establishment would be in 
the best interest of the tribe and its 
members and would not be detrimental 
to the surrounding community. The 
Governor of the State must concur in 
any Secretarial two-part determination. 
The regulation sets forth how 
consultation with local officials and 
nearby tribes will be conducted and 
articulates the factors the Department 
will consider in making the two-part 
determination. The regulation also gives 
the State Governor up to one year to 
concur in a Secretarial two-part 
determination, with an additional 180 
days extension at the request of either 
the Governor or the applicant tribe. 
Subpart D clarifies that the regulations 
do not disturb existing decisions made 
by the BIA or the National Indian 
Gaming Commission (NIGe). 

Previous Rulemaking Activity 
On September 14, 2000, we published 

proposed regulations in the Federal 
Register (65 FR 55471) to establish 
procedures that an Indian tribe must 
follow in seeking a Secretarial 
Determination that a gaming 
establishment would be in the best 
interest of the Indian tribe and its 
members and would not be detrimental 
to the surrounding community. The 
comment period closed on November 
13,2000. On December 27,2001 (66 FR 
66847), we reopened the comment 
period to allow consideration of 
comments received after November 13, 
2000, and to allow additional time for 
comment on the proposed rule. The 
comment period ended on March 27, 
2002. On January 28, 2002 we published 
a notice in the Federal Register (67 FR 
3846) to correct the effective date 
section which incorrectly stated that the 
deadline for receipt of comments was 
February 25, 2002 and was corrected to 
read "Comments must be received on or 
before March 27, 2002." No further 
action was taken to publish the final 
rule. 

On October 5, 2006, we published a 
new proposed rule in the Federal 
Register (71 FR 58769) because we have 
determined that the rule should address 
not only the exception contained in 
section 2719(b)(1)(A) ofIGRA 
(Secretarial Determination), but also the 
other exceptions contained in section 
2719, in order to explain to the public 
how the Department interprets these 
exceptions. The comment period ended 
on December 5,2006. On December 4, 
2006, we published a notice in the 
Federal Register (71 FR 70335) to 
extend the comment period and make 
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corrections. The comment period ended 
on December 19, 2006. On January 17, 
2007, we published a notice in the 
Federal Register (72 FR 1954) to reopen 
the comment period to allow for 
consideration of comments received 
after December 19, 2006. Comments 
received during the comment period 
ending December 5,2006, and February 
1,2007, were considered in the drafting 
of this final rule. 

Review of Public Comments 

Stylistic and conforming changes 
were made to the proposed regulations 
and are reflected throughout the final 
regulations. Substantive changes, if any, 
are addressed in the comments and 
responses below: 

Subpart A-General Provisions 

Section 292.1 What is the purpose of 
this part? 

One comment regarded the 
applicability of section 2719 ofIGRA to 
restricted fee lands and suggested a 
change in § 292.1. Another comment 
regarded the applicability of section 
2719 to trust or restricted lands of 
individual Indians. 

Response: The recommendation to 
modify § 292.1 was not adopted, 
because section 2719(a) refers only to 
lands acquired in trust after October 17, 
1988. The omission of restricted fee 
from section 2719(a) is considered 
purposeful, because Congress referred to 
restricted fee lands elsewhere in IGRA, 
including at sections 2719(a)(2)(A)(ii) 
and 2703(4)(B). Section 292.1 was not 
amended to include land taken in trust 
after October 17, 1988 for individual 
Indians, nor land acquired after October 
17,1988 in restricted fee by individual 
Indians, because the language in section 
2719 of IGRA is limited to Indian tribes. 
Also, it is important to note that the 
final regulations do not address any 
restrictions on tribally owned fee land 
within reservation boundaries, because 
even though such lands are "Indian 
lands" pursuant to section 2703(4), they 
are not encompassed by the prohibition 
in section 2719. In addition, tribally 
owned fee land outside of reservation 
boundaries is not encompassed by 
section 2703(4) unless a Federal law, 
other than 25 U.S.c. 177, directly 
imposes such limitations on the land, 
and the Indian tribe exercises 
governmental power over them. 

Several comments regarded whether 
the regulations for section 2719 should 
include the requirements of 
"governmental powers" referenced in 
section 2703(4), and "jurisdiction" 
referenced in section 2710. 

Response: Section 2719 does not 
specifically reference the "governmental 
powers" and "jurisdictional" 
requirements that are referenced in 
other sections of IGRA. Therefore, the 
final regulations do not include 
references to these requirements. The 
governmental powers and jurisdictional 
analysis is not required for the specific 
purpose of determining whether newly 
acquired lands are otherwise exempt 
from the general prohibition for lands 
acquired after October 17,1988. The 
governmental powers and jurisdictional 
requirements are, however, a necessary 
element for determining whether 
gaming may be conducted on newly 
acquired lands. Therefore, depending on 
the nature ofthe application or request, 
the governmental powers and 
jurisdictional elements may be part of 
the analysis. 

Section 292.2 How are key terms 
defined in this part? 

Appropriate State and Local Officials 

Several comments suggested that the 
25-mile radius is too narrow and either 
recommended that the regulation 
include a larger mile limit or no mile 
limit at all. 

Response: These recommendations 
were not adopted. From the 
Department's prior experience 
implementing section 2719, the 25-mile 
radius allows for the adequate 
representation of local officials when 
conducting an analysis under section 
2719(b)(1)(A). See discussion ofthe 
term "surrounding community" below. 

A few comments suggested that the 
regulation is too broad as it applies to 
"local officials" and suggested that the 
regulation qualify the term "local 
officials" by using examples. A few 
other comments suggested that the term 
"local officials" was too vague and 
similarly suggested that the regulation 
qualify the term by using examples. 

Response: These recommendations 
were not adopted. The term "local 
officials" is adequate. Because 
governmental organization varies from 
community to community, it is not 
practical to qualify the term "local 
officials" in either an effort to broaden 
or limit its applicability. 

One comment suggested that the 
definition should be broadened to 
include other State officials or the 
Attorney General. 

Response: This recommendation was 
not adopted. The only State official 
recognized under the definition is the 
Governor. However, the regulation does 
not limit the Governor from consulting 
with other State officials. 

One comment suggested that the 
definition should apply to appropriate 

State and local officials in other States 
if within the 25-mile radius. 

Response: The definition includes 
local officials from other States if they 
are within the 25-mile radius. However, 
the definition only recognizes the 
Governor of the State in which the 
proposed gaming establishment is 
located. 

Section 292.2 How are key terms 
defined in this part? 

Contiguous 

Several comments related to the 
definition of contiguous. One comment 
suggested removing the definition from 
the section. A few other comments 
suggested keeping the definition, but 
removing the second sentence that 
specifies that contiguous includes 
parcels divided by non-navigable waters 
or a public road or right-of-way. A few 
comments suggested including both 
navigable and non-navigable waters in 
the definition. Many comments 
regarded the concept of "corner 
contiguity." Some comments suggested 
including the concept, which would 
allow parcels that only touch at one 
point, in the definition. Other comments 
suggested that the definition exclude 
parcels that only touch at a point. 

Response: The recommendation to 
remove the definition was not adopted. 
Likewise, the recommendation to 
remove the qualifying language 
pertaining to non-navigable waters, 
public roads or right-of-ways was not 
adopted. Additionally, the suggestion to 
include navigable waters was not 
adopted. The concept of "corner 
contiguity" was included in the 
definition. However, to avoid confusion 
over this term of art, the definition uses 
the language "parcels that touch at a 
point." 

Section 292.2 How are key terms 
defined in this part? 

Federal recognition or federally 
recognized: 

A few comments suggested modifying 
the definition to follow the Department 
of the Interior (DOl) and NIGC 
definitions of Indian tribe in 25 CFR 
290.2 and 502.13. 

Response: This recommendation was 
adopted in part. We maintained the 
reference to the list of recognized tribes 
as it provides notice to the public. In 
response to comments indicating 
confusion caused by separate 
definitions of "tribe" and "Federal 
recognition or federally recognized," the 
Department deleted the separate 
definitions and included a single 
definition of "Indian tribe or tribe." 
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Section 292.2 How are key terms 
defined in this part? 

Former reservation: 
One comment suggested deleting the 

word "last" in the definition. 
Response: This recommendation was 

not adopted because the definition 
clarifies that the last reservation be in 
Oklahoma, which is consistent with the 
language of the statute. 

Section 292.2 How are key terms 
defined in this part? 

Land claim: 
One comment suggested striking the 

words "any claim" and adding the 
words "a legal action seeking title or 
possession of land." 

Response: This recommendation was 
not adopted because a land claim does 
not have to be filed in court in order to 
fall under the definition; the land claim 
does have to allege that the subject land 
was held in trust or subject to a 
prohibition against alienation on or 
before October 17,1988. IGRA's date of 
enactment was added to clarify that 
claims accruing after its enactment are 
not included within its scope. 

One comment suggested modifying 
paragraph (1) to read, "or a 
constitutional, common law, statutory 
or treaty-based right to be protected 
from government taking of Indian 
lands." 

Response: This recommendation was 
adopted in part. The words "the 
Constitution" were added to paragraph 
(1), but the recommendation to qualify 
the cause of action to a takings claim 
was not adopted. 

One comment suggested including 
State law claims in the definition. 

Response: The recommendation was 
not adopted because the land claims 
within the meaning of IGRA arise under 
Federal statute, Federal common law, 
the U.S. Constitution or a treaty and 
jurisdiction lies in Federal, not State 
court. 

One comment suggested adding 
language in paragraph (1) that reads, 
"for the determination of title to lands," 
and language in paragraph (2) that 
reads, "or the United States." 

Response: The recommendation to 
modify paragraph (1) was not adopted 
because it is too narrow; not all claims 
brought under the definition are for the 
determination of title to lands
sometimes they are brought for 
compensation. The recommendation 
regarding adding the words "or the 
United States" was not adopted because 
the United States is included in the 
word "governmental." 

A few comments suggested various 
modifications to paragraph (1) regarding 

the words "Indian" or "Indian lands" in 
order to remove confusion with the 
definition of Indian lands in IGRA. 

Response: These recommendations 
were adopted and the references to 
Indian and Indian lands were removed. 

Section 292.2 How are key terms 
defined in this part? 

Legislative termination: 
One comment suggested deleting the 

brackets around "and/or its members" 
in order to be consistent with § 292.9(b) 
and § 292.10(c). 

Response: This recommendation was 
adopted. 

Section 292.2 How are key terms 
defined in this part? 

Nearby Indian tribe: 
A number of comments regarded the 

25-mile radius limitation. Some 
comments suggested the definition 
include no mile limitation while others 
offered various extensions of the mile 
limitation based on whether the area is 
urban or rural. 

Response: These recommendations 
were not adopted. The 25-mile radius is 
consistent throughout the regulations 
and provides uniformity for all the 
parties involved in the Secretarial 
Determination process. 

One comment suggested that the 
definition include a tribe's Federal 
agency service area. 

Response: This recommendation was 
not adopted because a tribe's service 
area is too difficult to define for 
purposes of applying a limitation to 
nearby Indian tribes. 

One comment suggested striking the 
reference to 25 U.S.C. 2703(4). 

Response: This recommendation was 
adopted. 

A few comments suggested that the 
definition should include any tribes 
with significant cultural or historical 
ties to the proposed site. One comment 
suggested that the definition include 
any tribe within the same county as the 
proposed gaming site, and another 
comment suggested that the definition 
include any tribe within the same State. 

Response: These recommendations 
were not adopted because they are 
beyond the scope of the regulations and 
inconsistent with IGRA. The statute 
specifically uses the word nearby. 
Therefore, "any" tribe cannot be 
included in the definition. 

One comment suggested that the 
definition should include tribes whose 
on-reservation economic interest may be 
detrimentally affected by the proposed 
gaming site. Another comment 
suggested creating a standard for 
"detrimental impact on nearby tribe." 

Response: These recommendations 
were not adopted. The definition 

qualifies a "nearby tribe" in terms of 
distance to a proposed gaming 
establishment. Thus, if an Indian tribe 
qualifies as a nearby Indian tribe under 
the distance requirements of the 
definition, the detrimental effects to the 
tribe's on-reservation economic interests 
will be considered. If the tribe is outside 
of the definition, the effects will not be 
considered. The Department will 
consider detrimental impacts on a case
by-case basis, so it is unnecessary to 
include a standard. The definition of 
"nearby Indian tribe" is made consistent 
with the definition of "surrounding 
community" because we believe that the 
purpose of consulting with nearby 
Indian tribes is to determine whether a 
proposed gaming establishment will 
have detrimental impacts on a nearby 
Indian tribe that is part of the 
surrounding community under section 
20(b)(1)(A) ofIGRA. See discussion of 
the term "surrounding community" 
below. 

Section 292.2 How are key terms 
defined in this part? 

Newly acquired lands: 
Several comments inquired as to the 

applicability of section 2719 to 
restricted fee lands, and to trust or 
restricted lands of individual Indians. 

Response: In response to these 
inquiries, a definition of "newly 
acquired lands" was added to the 
regulations. It encompasses lands the 
Secretary takes in trust for the benefit of 
an Indian tribe after October 17,1988. 
It does not encompass lands acquired by 
a tribe in restricted fee after October 17, 
1988 as discussed above in a response 
in § 292.1. It does not include land 
taken in trust after October 17, 1988 for 
individual Indians, nor land acquired 
after October 17,1988 in restricted fee 
by individual Indians, because the 
language in section 2719 ofIGRA is 
limited to Indian tribes. 

Section 292.2 How are key terms 
defined in this part? 

Reservation: 
In response to comments, the 

definition of reservation is clarified and 
amended to include four paragraphs. 
The definition now specifically includes 
land acquired by a tribe from a 
sovereign, such as pueblo grant lands, 
acknowledged by the United States. 
Such grants occurred prior to the land 
coming under the jurisdiction of the 
United States, and is a closed set. The 
definition also specifically includes 
land set aside by the United States for 
Indian colonies and rancherias for the 
permanent settlement ofthe tribe, 
which were encompassed in part by the 
prior reference to "judicial 
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determination, or court-approved 
stipulated entry of judgment to which 
the United States is a party." Both 
pueblo grant lands and rancherias are 
treated as reservations under existing 
Indian lands opinions. 

One comment objected that land 
acquired under the Indian 
Reorganization Act (IRA), for purposes 
of reorganizing the half-bloods residing 
thereon, would not fall within the 
meaning of reservation as defined in the 
proposed rule. 

Response: This recommendation was 
adopted and such land is now 
specifically included in the definition. If 
such land was proclaimed a reservation 
by the Secretary, it would be 
encompassed with the definition of 
reservation under both paragraphs (1) 
and (3). If that land was not proclaimed 
a reservation, it would nevertheless fall 
within paragraph (3) of the revised 
definition, as land acquired by the 
United States to reorganize adult 
Indians pursuant to statute. 

One comment questioned whether the 
definition of reservation could be 
interpreted as including a disestablished 
reservation, or the area of a reservation 
that was ceded, leaving a diminished 
reservation. 

Response: Reservation within these 
regulations does not include a 
disestablished reservation. Reservation 
does not include land ceded from the 
reservation that resulted in a 
diminished reservation. In addition, 
because the term "reservation" has 
different meanings under different 
statutes, the reference to "judicial 
determination, or court-approved 
stipulated entry of judgment to which 
the United States is a party" was deleted 
as overly broad and likely inconsistent 
with both the purposes of IGRA and the 
distinction in IGRA between 
"reservation" and "trust land." 

One comment suggested that the term 
"reservation" in IGRA be the same as 
Indian Country in 25 U.S.C. 1151. 

Response: We did not adopt this 
comment because Congress in enacting 
IGRA chose to use the concept of Indian 
lands instead of Indian Country. 
Moreover, Congress in IGRA 
distinguishes between trust lands and 
reservations in section 2719. Therefore 
for the purposes of these regulations 
that interpret section 2719 ofIGRA, 
"reservation" for purposes of gaming on 
after acquired lands is limited to the 
four delineated categories in the 
definition of reservation and not lands 
that could be Indian Country for other 
purposes. Thus for the purposes of 
determining whether gaming can occur 
pursuant to section 2719, reservation 
does not include all property held in 

trust, as IGRA distinguishes reservation 
from trust lands in its definitions. 

Section 292.2 How are key terms 
defined in this part? 

Surrounding community: 
Several comments related to the 

requirement that local governments and 
nearby Indian tribes be within 25 miles 
ofthe site ofthe proposed gaming 
establishment. Some comments 
suggested a greater distance, for 
example 50 miles; others urged no limit 
and instead recommended alternate 
factors, for example the community as 
defined by the National Environmental 
Policy Act (NEP A). One comment 
suggested that the surrounding 
community include any tribe in the 
State where the gaming facility is 
located. 

Response: These recommendations 
were not adopted. The definition was 
modified so it is consistent with the rest 
of the regulations and the word radius 
was added. The 25-mile radius is 
consistent throughout the regulations 
and provides uniformity for all parties 
involved in the Secretarial 
Determination process. There is no 
legislative history informing 
Congressional intent in defining how 
the term "surrounding community" in 
section 20(b)(1)(A) ofIGRA should be 
interpreted. However, it is reasonable to 
assume that Congress did not intend 
that all possible communities be 
consulted, no matter how distant, 
because Congress was concerned with 
how a proposed gaming establishment 
would affect those individuals and 
entities living in close proximity to the 
gaming establishment, or those located 
within commuting distance of the 
gaming establishment. The 
"surrounding community" is defined in 
order for the Secretary to determine 
whether a proposed gaming 
establishment would be detrimental to 
the "surrounding community." Since 
1994, the BIA has published a 
"Checklist" to guide agency officials in 
implementing section 20 of IGRA. The 
"surrounding community" was first 
defined to include local governments 
within 30 miles of the proposed gaming 
establishment, and nearby Indian tribes 
within 100 miles of the proposed 
gaming establishment. The Checklist 
was subsequently modified in 1997 to 
include only those local governments 
whose jurisdiction includes or borders 
the land, and nearby Indian tribes 
located within 50 miles of the proposed 
gaming establishment because our 
experience with the 1994 standard was 
that it included communities that were 
not impacted by the gaming 
establishment. In addition, this 

modification was made so that the term 
"surrounding community" would be 
similar to the consulted community 
under 25 CFR part 151. In 2005 the 
Checklist modified the term 
"surrounding community" to include 
local governments within ten miles of 
the proposed gaming establishment. The 
2005 modification was made because 
the purpose of the consultation with 
State and local officials is to assess 
detriment to the surrounding 
community, and our experience in 
limiting the consultation to those local 
governments with jurisdiction over the 
land or adjacent to the land was too 
narrow. Ultimately, our objective in the 
regulation is to identify a reasonable 
and consistent standard to define the 
term "surrounding community" and we 
believe that it is reasonable to define the 
surrounding community as the 
geographical area located within a 25-
mile radius from the proposed gaming 
establishment. Based on our experience, 
a 25-mile radius best reflects those 
communities whose governmental 
functions, infrastructure or services may 
be affected by the potential impacts of 
a gaming establishment. The 25-mile 
radius provides a uniform standard that 
is necessary for the term "surrounding 
community" to be defined in a 
consistent manner. We have, however, 
included a rebuttable presumption to 
the 25-mile radius. A local government 
or nearby Indian tribe located beyond 
the 25-mile radius may petition for 
consultation if it can establish that its 
governmental functions, infrastructure 
or services will be directly, immediately 
and significantly impacted by the 
proposed gaming establishment. 

One comment suggested changing the 
definition to "surrounding 
governmental entities" because it would 
limit the consultation process to a 
government-to-government basis. 

Response: This recommendation was 
not adopted because IGRA uses 
"surrounding community." 

One comment suggested that the 
definition be limited to local 
governments and nearby Indian tribes 
within the State ofthe applicant tribe's 
jurisdiction. 

Response: This recommendation was 
not adopted. The definition includes 
local governments and nearby tribes 
located in other States if they are within 
a 25-mile radius. 

Section 292.2 How are key terms 
defined in this part? 

Tribe: 
Several comments requested a more 

elaborate definition of tribe. One 
comment suggested that all references of 
"Indian tribe" be changed to "tribe." 



29358 Federal Register/Vol. 73, No. 9S/Tuesday, May 20, 200S/Rules and Regulations 

Response: The comments 
recommending a more elaborate 
definition of Indian tribe were adopted. 
The definition was renamed "Indian 
tribe or tribe." It is unnecessary to 
change all references of "Indian tribe" 
to "tribe" because they are now both 
defined. 

Section 292.2 How are key terms 
defined in this part? 

General comments regarding §292.2: 
One comment suggested adding a 

definition of trust land. 
Response: This recommendation was 

adopted in part and is addressed in the 
definition of "newly acquired lands." 

One comment suggested adding a 
definition of "gaming" that includes 
ancillary structures such as hotels and 
parking. 

Response: This recommendation was 
not adopted because it is outside the 
scope of the regulations and 
inconsistent with IGRA. 

One comment suggested adding a 
definition of "State or States." 

Response: This recommendation was 
adopted in part. The statutory term 
"State or States," along with some 
defining language was inserted in 
§§ 292.4,292.6 and 292.12 in order to 
add clarity. 

Subpart B-Exceptions to Prohibitions 
on Gaming on Newly Acquired Lands 

Section 292.3 When can a tribe 
conduct gaming activities on trust 
lands? 

The Department received a few 
comments on this section; mostly 
related to structure. Additionally, a few 
comments suggested that this section is 
an appropriate section to add a 
paragraph discussing the applicability 
of these regulations to applications for 
Secretarial Determinations and requests 
for lands opinions that tribes submitted 
before the effective date ofthese 
regulations; for those both acted upon 
and those that are pending. 

Response: The recommendation 
regarding pending and acted upon 
Secretarial Determinations and requests 
for lands opinions was adopted and 
addressed in new § 292.26. The 
comments related to structure were not 
adopted because the section was deleted 
in its entirety and replaced with new 
§ 292.3: "How does a tribe seek an 
opinion on whether its newly acquired 
lands meet, or will meet, one of the 
exceptions in this subpart?" The former 
section did not offer anything that is not 
covered in other parts of the regulation. 
Therefore, in response to comments 
requesting guidance on the process for 
seeking opinions under section 2719, 

the Department added the new section. 
Paragraph (a) allows a tribe to submit a 
request for an Indian lands opinion to 
either the NIGC or to the Office of 
Indian Gaming (GIG). As a general 
matter under this paragraph, a tribe 
should submit the request to NIGC 
when newly acquired lands are already 
in trust and, for example, there is a 
pending gaming ordinance or 
management contract before the NIGC 
Chairman or there is a question whether 
NIGC has, or would have, regulatory 
jurisdiction under IGRA. The tribe 
should submit the request to GIG if the 
request concerns reservation boundaries 
or reservation status. Paragraph (b) 
requires the tribe to submit a request for 
an Indian lands opinion to the GIG if 
the tribe must also request a land-into
trust application in order to game on the 
newly acquired lands or the request 
concerns whether a specific area of land 
is a reservation. An opinion provided in 
response to a request under paragraphs 
(a) or (b) is not, per se, a final agency 
action under the Administrative 
Procedures Act (AP A). Final agency 
action only occurs when agency officials 
act on a determination pursuant to 
powers granted them by Congress. 
Communications from administrative 
agencies thus range "from obvious 
agency action, such as adjudications 
and regulation, to informal 
pronouncements, such as opinion 
letters," which are not ?nal agency 
actions. See, e.g., Sabella v. United 
States, 863 F. Supp. 1, 4 (D.D.C. 1994). 
Cheyenne-Arapaho Gaming 
Commission v. NIGC, 214 F. Supp. 2d 
1155, 1158 (N.D. Okla. 2002); Sabella, 
863 F. Supp. at 5. 

Section 292.4 What criteria must trust 
land meet for gaming to be allowed 
under the exceptions listed in 25 U.S.C. 
2719(a) ofIGRA? 

This section was renamed "What 
criteria must newly acquired lands meet 
under the exceptions regarding tribes 
with and without a reservation?" 

For clarity, the references to "trust 
lands" in this subpart were changed to 
"newly acquired lands." 

One comment suggested a rule in this 
section that precludes structures and 
activities that support or are ancillary to 
gaming operations on contiguous lands. 

Response: This recommendation was 
not adopted because section 2719 of 
IGRA is concerned with lands on which 
gaming will occur. Support or ancillary 
operations to gaming facilities do not 
playa part in the analysis as to whether 
gaming will be permitted under this 
section. 

One comment objected to any 
requirement that would limit a tribe to 

acquiring new lands for gaming that are 
"adjacent" to their original reservation. 

Response: The requirement that limits 
a tribe to contiguous lands for gaming 
purposes is already written into law and 
these regulations cannot make a 
substantive change to that law. 

A few comments suggested a 
substantial revision of this section so 
that it would eliminate inaccuracies, 
conform to the statute and add clarity. 

Response: The suggestions were 
adopted in part and the section was 
revised in order to address the concerns 
and more closely mirror the statute. 

"Settlement of a Land Claim" Exception 

Section 292.5 What must be 
demonstrated to meet the "settlement of 
a land claim" exception? 

This section was renamed "When can 
gaming occur on newly acquired lands 
under a settlement of a land claim?" 

Comments on paragraph (a): 
One comment suggested that the rule 

should require that, along with the 
State, the affected local governments 
also must approve a settlement if it is to 
qualify for the exception. 

Response: This recommendation was 
not adopted because the regulations can 
neither dictate the language of 
Congressional legislation nor the parties 
to a particular settlement agreement; 
whether it is a final order or some other 
enforceable agreement. If a local 
government is a party in a matter 
concerning a settlement of a land claim, 
then its approval would be necessary. 

One comment suggested that the rule 
should require that a tribe have a 
demonstrable historical connection to 
the site chosen. 

Response: This recommendation was 
not adopted because the regulations can 
neither dictate the requirements of 
Congressional legislation nor the terms 
to a particular settlement agreement; 
whether it is a final order or some other 
enforceable agreement. 

One comment suggested the following 
insertion at paragraph (a)(2): "Has been 
resolved by congressional enactment; 
or." 

Response: This recommendation was 
addressed through the changes to 
paragraph (a). 

One comment suggested adding a new 
paragraph (a)(3) as follows: "Relates to 
the acquisition, transfer or exchange of 
land to compensate for or replace land 
within a reservation that is damaged or 
otherwise rendered uninhabitable by a 
natural disaster, catastrophic event, or 
other action." 

Response: This recommendation was 
not adopted because it is unnecessary to 
either include or exclude, in the 
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regulations, claims based on particular 
sets of facts and circumstances. 

A few comments suggested that under 
paragraph (a)(l), the rule should state 
that land would not be eligible for 
gaming if the claim is dismissed on 
procedural grounds. 

Response: This recommendation was 
not adopted because a dismissal on 
procedural grounds, Le., laches, does 
not necessarily mean that a claim lacks 
merit and may not resolve other issues 
related to impairment oftitle or loss of 
possession. 

One comment was concerned that 
under paragraph (a)(l), the language 
"has not been dismissed on substantive 
grounds" is vague and another comment 
suggested dropping the clause 
altogether. 

Response: This recommendation was 
adopted. 

One comment suggested that 
paragraph (a)(l) should include actions 
filed in State court. 

Response: The recommendation was 
not adopted because the land claims 
within the meaning oflGRA arise under 
Federal statute, Federal common law, 
the U.S. Constitution or a treaty and 
jurisdiction lies in Federal, not State 
court. 

One comment suggested that under 
paragraph (a)(l), language be added as 
follows: "wherein the relief sought is 
(A) return of land, (B) conveyance of 
replacement land, or (C) monetary and 
Congress enacts legislation to mandate 
that a portion of the monetary recovery 
(Le., the judgment funds) be used to 
purchase real property." 

Response: The recommendation was 
not adopted because the regulations 
cannot dictate the terms of a settlement 
or the relief a tribe may seek. While the 
language of the regulation does not 
specifically address the scenarios 
addressed in the comment, when a 
particular land claim otherwise meets 
the definition, whether for example the 
legal basis involves the impairment of 
title or other real property interest such 
as a lease, and the relief includes the 
return of land, conveyance of 
replacement land, or money for the 
purchase of other real property, the land 
claim may meet the requirements of this 
section as long as it is either subject to 
Congressional enactment or returns to 
the tribe all of the lands claimed by the 
tribe. 

One comment suggested paragraph 
(a)(2) be replaced with the following 
language: "Is a legal claim of a tribe that 
has not been filed in Federal or State 
court." 

Response: The recommendation was 
not adopted; however, the definition 

and regulation allow for a land claim 
that is not filed in court. 

One comment suggested adding a new 
paragraph (a)(3) to read: "Has been the 
subject of Federal legislation which 
allows for acquisition of land." 

Response: The recommendation was 
adopted in part and is in included in 
paragraph (a) of the reorganized section. 

One comment suggested replacing in 
paragraph (a)(2) "included" with 
"identified. " 

Response: Due to a reorganization of 
this section, the suggestion is no longer 
relevant. 

Comments on paragraph (b): 
One comment suggested replacing in 

paragraph (b) "must be covered by" 
with "must have been acquired 
pursuant to." 

Response: Due to a reorganization of 
this section, the suggestion is no longer 
relevant. 

One comment suggested the following 
edits in paragraph (b)(1): "States that the 
tribe is relinquishing its legal land claim 
to some or all of the lands claimed by 
the tribe as part ofthe settlement, 
results in the alienation or transfer of 
title to tribal some or all of the lands 
claimed by the tribe within the meaning 
of 25 U.S.C. 177, and has been enacted 
into law by the United States Congress; 
or" 

Response: Due to reorganization of 
this section, the suggestion is no longer 
relevant, but the concepts behind the 
edits were adopted in part, and 
incorporated into the reorganized 
section. 

One comment suggested the follOWing 
edits in paragraph (b)(2): "Returns to the 
tribe lands identical to the entirety of 
the exact lands claimed by the tribe, 
does not involve an alienation or 
transfer of title to tribal lands claimed 
by the tribe that is prohibited under 25 
U.S.C. 177, and is either:" 

Response: Due to a reorganization of 
this section, the suggestion is no longer 
relevant. 

One comment suggested deleting the 
following language under paragraph 
(b)(1): "results in the alienation or 
transfer of title to tribal lands within the 
meaning of 25 U.S.C. 177, and has been 
enacted into law by the United States 
Congress." 

Response: This recommendation was 
adopted in part as it pertains to 25 
U.S.c. 177. 

One comment suggested replacing 
paragraph (b)(2) with "Returns to the 
tribe lands or allows acquisition of 
lands that the tribe has a historical 
connection to and is either * * *" 

Response: This recommendation was 
not adopted because the regulations 

cannot dictate the terms of the 
settlement. 

One comment suggested modifying 
the language in paragraph (b)(2)(i) to 
include both Federal and [Sltate court." 

Response: This recommendation was 
not adopted. The definition precludes 
actions filed in State court because land 
claims, within the meaning of IGRA, are 
based on Federal law. In addition, 
comments revealed that the proposed 
regulations could be read to identify 
settlements between a tribe and State 
without the involvement of the Federal 
Government. The final regulations 
clarify that the U.S. must be a party to 
the settlement. 

One comment suggested adding a new 
paragraph (b)(2)(iii) that reads: 
"Acquired pursuant to Federal 
legislation. " 

Response: This recommendation was 
adopted in part and reflected in the 
reorganized section. 

One comment suggested that the 
exception should be amended to apply 
to an out-of-court settlement that is 
approved by the United States and that 
only requires the non-Indian party to 
voluntarily vacate the premises, pay 
damages, or allows the settlement 
agreement to be implemented through 
Secretarial approval of some form of 
conveyance of interest in Indian land 
under existing law. 

Response: The recommendation to 
amend the exception to apply under the 
exact scenario described by the 
comment was not adopted; however, to 
the extent that the United States is a 
party, the scenario would fit under the 
exception. 

One comment suggested replacing the 
introduction with "Under this section, 
class II or class III gaming may be 
conducted on trust lands only if the 
criteria of both (a) and (b) are met." 

Response: This recommendation was 
not adopted. The section was 
reorganized and the recommendation is 
no longer relevant. 

A few comments suggested that the 
rule should require a settlement to be 
ratified either by Congress or consented 
to by the affected local government. 

Response: This recommendation was 
adopted to the extent that it relates to 
Congressionally enacted settlements and 
to the extent an affected local 
government is a party to a particular 
settlement agreement, whether it is a 
final order or some other enforceable 
agreement. 



29360 Federal Register/Vol. 73, No. 98/Tuesday, May 20, 2008/Rules and Regulations 

"mitial Reservation" Exception 

Section 292.6 What must be 
demonstrated to meet the "initial 
reservation" exception? 

One comment suggested that 
§ 292.6(a) inappropriately restricts the 
scope of the' 'Federal acknowledgment 
process" to the regulatory procedures in 
25 CFR part 83. 

Response: The Department does not 
accept the recommendation to apply 
these regulations more broadly to 
recognition by means other than that 
through 25 CFR part 83. The plain 
meaning of the statute suggests that it 
applies to tribes acknowledged by this 
process and no others. 

Comments on paragraph (bj: 
Several comments suggested deleting 

paragraph (b). One comment stated that 
there is no mention of location with 
respect to tribal members or tribal 
government in IGRA and that it is unfair 
to tribes with widely dispersed 
populations due to allotment and 
termination. One comment 
fundamentally disagreed with and 
recommended eliminating the 50-mile 
majority membership requirement. 

Response: These recommendations 
were adopted in part. While a so-called 
"modern connections" requirement was 
not eliminated entirely, the paragraph 
was modified in response to a number 
of comments that suggested that the 
requirement encompass a wider range of 
criteria. The 50-mile majority 
requirement was eliminated and the 
paragraph was amended to reference a 
significant number of tribal members or 
other factors that demonstrate the tribe's 
current connection to the land. The 
inclusion of a modern connections 
requirement provides an element of 
notice to the surrounding community 
yet the elimination of the 50-mile 
majority requirement recognizes that the 
standard is too difficult to apply in 
today's mobile work related 
environment. 

A few comments suggested reducing 
the 50-mile majority requirement to 25 
miles so the mileage requirements are 
the same for both the "tribal majority 
test" and the "headquarters test" in 
paragraph (b). Another comment 
suggested making the "50-mile majority 
test" and the "headquarters test" 
conjunctive instead of disjunctive, for 
example; making the "or" an "and." 

Response: These recommendations 
were not adopted because the purpose 
of the exception is to assist newly 
recognized tribes in economic 
development. As long as the tribe has a 
modern connection to the land, the 
surrounding community has notice of 
the tribal presence. 

Several comments suggested that the 
"headquarters test" is easily 
manipulated and should not be 
included. Some comments suggested 
increasing the 25-mile limit. 

Response: The recommendations to 
remove the headquarters test and to 
alter the 25-mile radius were not 
adopted because the headquarters test is 
a useful means of determining whether 
a tribe has a modern connection to the 
newly acquired land and the 25-mile 
radius is both useful and consistent. 
(The word radius was added to the 
regulation to provide clarity.) 
Nonetheless, the concerns raised by 
these comments are legitimate because 
the version of the headquarters test in 
the proposed regulations could be 
construed as being open to 
manipulation. Therefore, the qualifier 
was added in the final regulations that 
the tribe's headquarters or other tribal 
governmental facilities be in existence 
at that location for at least two years at 
the time of the application for land-into
trust. The addition of "other tribal 
governmental facilities" was necessary 
due to concerns that tribes often operate 
out of more than one headquarters or 
facility. 

One comment suggested that the 
"headquarters test" is not in the best 
interest of the tribe because it may 
separate a headquarters from a tribal 
population center. 

Response: This concern was 
addressed through the modification of 
paragraph (b). A tribe may show a 
modern connection through not only a 
nearby headquarters but also through 
other tribal governmental facilities. 

Comments on paragraph (cj: 
A few comments suggested deleting 

the reference to "cultural connection" 
because it is essentially a subset of 
historical connections and adds 
redundancy and confusion to the 
regulation. 

Response: This recommendation was 
adopted. 

One comment suggested adding 
specific examples of significant 
historical and cultural connections in 
paragraph (c), for example, "designated 
in a treaty, whether ratified or not." 
Another comment stated that the term 
"significant historical connection" is 
too vague to offer any protection to 
tribes or citizens and that the regulation 
should not allow gaming on lands to 
which a tribe has only a transient 
connection. Several comments 
specifically suggested a definition for 
"significant historical connections." 

Response: This recommendation was 
adopted in part through the addition of 
the new definition "significant 
historical connections." 

One comment suggested deleting (c). 
Response: This recommendation was 

not adopted. The significant historical 
connection requirement insures that the 
tribe has a preexisting connection to the 
newly acquired lands proposed to be its 
initial reservation. Furthermore, the 
Department does not believe it is good 
policy to create an initial reservation in 
an area where the tribe has no 
preexisting connection. 

One comment suggested that the word 
"area," as it relates to the term 
"significant historical connection," is 
too broad. The comment suggested that 
gaming should be limited to ancestral 
homelands and that language should be 
inserted to reference 25 CFR 151.11(b) 
so that as distance from homeland 
increases-nearby local officials, State 
officials and tribe's input gains greater 
weight. 

Response: This recommendation was 
not adopted because the actual land to 
which a tribe has significant historical 
connection may not be available. 
Additionally, input from nearby local 
officials, State officials and other tribes 
is not part of the Initial Reservation 
analysis in section 2719. 

One comment suggested that the 
significant historical connection 
requirement should be uninterrupted 
connection. Another comment 
suggested that the requirement should 
show historically exclusive use. 

Response: These recommendations 
were not adopted. They would create 
too large a barrier to tribes in acquiring 
lands and they are beyond the scope of 
the regulations and inconsistent with 
IGRA. 

General comments on §292.6: 
One comment noted that there is 

nothing in the "Initial reservation" 
section of the regulations regarding 
process so the public has an opportunity 
to comment. 

Response: Unlike the exception in 
IGRA section 2719(b)(1)(A), the 
exceptions in section 2719(b)(1)(B) do 
not reference an opportunity for public 
comment. Because the section 
2719(b)(1)(B) exceptions do not require 
public comment and since they present 
a fact-based inquiry, it is unnecessary to 
include a requirement for public 
comment in the regulations. 
Nonetheless, there are opportunities for 
public comment in other parts of the 
administrative process-for example, in 
the process to take the land in trust and 
during the NEP A review process. 
Although the regulations do not provide 
a formal opportunity for public 
comment under subpart B of these 
regulations, the public may submit 
written comments that are specific to a 
particular lands opinion. Submissions 



Federal Register IVaI. 73, No. 98 I Tuesday, May 20, 2008/Rules and Regulations 29361 

may be sent to the appropriate agency 
that is identified in § 292.3. 

One comment suggested that the 
regulations include the process by 
which the BIA will make their 
decisions. Another comment suggested 
that the regulations need to include 
standards by which the Secretary will 
make a decision. 

Response: These recommendations 
were adopted in part. If the tribe does 
not have a proclaimed reservation on 
the effective date of these regulations, 
§ 292.6(d) provides standards that the 
tribe must demonstrate in order to be 
proclaimed a reservation under the 
initial reservation exception. 

One comment suggested that the 
regulations add a section that provides 
that lands far removed from historical 
territory shall not be taken into trust for 
gaming. 

Response: This recommendation was 
not adopted because the comment raises 
issues pertaining to 25 CFR part 151-
Land Acquisitions. 

One comment suggested that the 
tribes should be required to analyze 
sites that are close to aboriginal 
homelands. 

Response: This recommendation was 
not adopted. Newly acquired lands with 
significant historical and cultural 
connections mayor may not include 
those that are close to aboriginal 
homelands. 

A few comments suggested striking all 
of paragraphs (b) and (d) along with a 
large amount of (c) and (e) so that this 
paragraph would limit "initial 
reservation" to a tribe acknowledged 
under part 83 and the condition that 
"the land is located within the external 
boundaries of the first reservation of 
lands set aside for the tribe." 

Response: This recommendation was 
not adopted, as it does not take into 
account the present circumstances of 
the tribe's location. 

One comment suggested cross
referencing "significant historical 
connections" in the section to 
§ 292.12(b). 

Response: The intent of this 
recommendation was adopted through 
adding a definition of significant 
historical connections to the definition 
section. 

One comment suggested that the 
request for an opinion should include 
the distance of the land from the 
location where the tribe maintains core 
governmental functions. 

Response: The recommendation was 
not adopted because the distance from 
the tribal headquarters or other 
governmental facility is just one of three 
methods by which a tribe can meet the 
modern connections requirement and is 

therefore not always necessary. 
Additionally, it is not within the scope 
of IGRA to restrict such analysis to 
locations with "core" governmental 
functions. 

One comment suggested that the 
regulations require a tribe to provide 
information about the tribe's ancestral 
ties to the land. 

Response: The recommendation was 
not adopted; however, ancestral ties 
would be part of the significant 
historical connection analysis. 

One comment suggested that the 
regulations use only one test for both· 
the "initial reservation" exception and 
the "restored lands" exception; the test 
being that a majority of tribal members 
live within 50 miles of the proposed 
gaming site. 

Response: This recommendation was 
not adopted. The regulations articulate 
a "modern connections" test for both 
the "initial reservation" and "restored 
lands" exceptions but the 50-mile 
majority requirement was eliminated 
from each for the reasons discussed 
under the comments for paragraph (b). 

One comment noted that the BIA does 
not define what uses can be made of an 
initial reservation. The commenter was 
concerned about an initial reservation 
established solely for casino 
development. 

Response: An initial reservation may 
be used solely for the establishment of 
a casino. 

One comment suggested a 
"contemporary ties" test instead of 
using the "modern connections test" as 
set forth in the proposed regulations. 

Response: This recommendation was 
adopted in part. The term 
"contemporary ties" was not used, but 
the modern connections test as set forth 
in the proposed regulations was 
modified using some of the suggestions 
that were given in relation to the 
"contemporary ties" test. 

One comment suggested striking (e) 
and replacing it with "the tribe has not 
conducted gaming on any other lands 
proclaimed to be a reservation under 25 
U.S.C.467." 

Response: This recommendation was 
not adopted. Gaming is allowed on the 
initial reservation under this exception. 
If other newly acquired land is declared 
a reservation, gaming can occur on it 
under a two part determination without 
precluding gaming on the initial 
reservation. To preclude gaming on the 
initial reservation would be contrary to 
the congressional intent in providing 
this exception. 

"Restored Lands" Exception 

Section 292.7 What must be 
demonstrated to meet the "restored 
lands" exception? 

A few comments noted that there are 
no opportunities for public comment on 
restored lands decisions. 

Response: Unlike the exception in 
IGRA section 2719(b)(1)(A), the 
exceptions in section 2719(b)(1)(B) do 
not reference an opportunity for public 
comment. Because the section 
2719(b)(1)(B) exceptions do not require 
public comment and since they present 
a fact-based inquiry, it is unnecessary to 
include a requirement for public 
comment in the regulations. 
Nonetheless, there are opportunities for 
pubic comment in other parts of the 
administrative process-for example, in 
the process to take the land in trust and 
during the NEPA review process. 
Although the regulations do not provide 
a formal opportunity for public 
comment under subpart B of these 
regulations, the public may submit 
written comments that are specific to a 
particular lands opinion. Submissions 
may be sent to the appropriate agency 
that is identified in § 292.3. 

One comment suggested that the tests 
for significant historic connections and 
modern connections are deficient 
because they allow tribes without true 
historic ties and with inadequate 
modern ties to game on lands under the 
restored lands exception. 

Response: The Department received 
comments suggesting the opposite of 
this argument as well; suggesting that 
the historical and modern tests were too 
restrictive. The final regulations 
consider both sides of this issue and 
modifications were made accordingly. 

One comment suggested using the 
term "recognized by the United States" 
instead of the term "federally 
recognized" because of a concern of 
confusion arising from the defined term 
"federally recognized" in the proposed 
regulations. 

Response: This recommendation was 
not adopted; however, the potential 
confusion was remedied through the 
omission of a defined term "federally 
recognized" in the final regulation in 
favor of a modification of the term 
"Indian tribe or tribe." 

One comment suggested adding a 
paragraph to § 292.7 that the lands 
acquired in trust for the tribe meet the 
requirements of § 292.11. 

Response: This recommendation was 
adopted for purposes of clarity. 
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Section 292.8 How does a tribe qualify 
as having been federally recognized? 

One comment suggested that 
paragraph (a) include more details 
regarding the treaty negotiations with 
the tribe. For example, the comment 
suggested including the following 
requirements: Detailing who negotiated 
with a tribe; that the negotiations be 
authorized by the Department; that the 
facts and subject matter ofthe 
negotiations be memorialized; that the 
tribe be organized at the time of the 
negotiation; and that a definition of 
"negotiates" be included to mean a goal
oriented government-to-government 
discussion. 

Response: These recommendations 
were not adopted. Paragraph (a) will be 
applied on a case by case basis. 

One comment suggested that 
paragraph (b) should require that the 
Department make the opinion formally, 
in writing, and according to governing 
regulations. 

Response: This recommendation was 
not adopted. While the opinions are 
always going to be in writing, in the past 
they were made with varying degrees of 
formality depending on the situation 
presented. Regulatory guidance making 
these requirements mandatory is not 
feasible and is unnecessary. 

One comment suggested paragraph (b) 
should not use the word "could" 
because there is a difference between 
tribes that could and tribes that actually 
did organize under the Acts. 

Response: This recommendation was 
not adopted because a Departmental 
opinion that a tribe could organize is 
evidence of Federal recognition, 
regardless of whether the tribe actually 
organized under the Acts. 

One comment suggested that the word 
"including" in paragraph (c) be 
removed and that the paragraph be 
modified to require the legislation to 
specifically name the tribe in question 
and to describe the substance of the 
relationship. 

Response: This recommendation was 
adopted in part. The word "including" 
was removed and replaced with the 
word "naming." 

A few comments suggested paragraph 
(d) needs modification. One comment 
suggested differentiating between land 
acquired for organized and land 
acquired for landless Indians without 
"ethno historic coherence." Another 
comment argued that the section is too 
permissive because it qualifies a tribe as 
having been recognized if the United 
States acquires land in trust for a tribe's 
benefit. 

Response: These recommendations 
were not adopted. Paragraph (d), as 

written, provides sound guidance to the 
Department in issuing its opinion 
regarding whether a tribe was once 
federally recognized. 

One comment suggested paragraph (e) 
should require certain standards 
regarding the tribe, the relationship with 
the Federal Government, and what 
constitutes evidence. 

Response: These recommendations 
were not adopted because the regulation 
needs no further elaboration and is clear 
on its face. 

One comment suggested striking the 
word "federally" from the introduction 
sentence and the word "Federal 
Government" from paragraph (e). 

Response: These recommendations 
were not adopted because IGRA is a 
Federal statute concerning federally 
recognized tribes, 25 U.S.C. 2703(5). 

One comment suggested that the 
section include a paragraph (f) that 
requires the tribe seeking a lands 
opinion to be the political and 
genealogical successor to the tribe 
identified through paragraphs (a) 
through (e). 

Response: This recommendation was 
not adopted because it is unnecessary. 
These concerns are addressed and 
inherent in the restored lands analysis 
under §§ 292.9-12. 

One comment suggested using 
Professor Cohen's test for Federal 
recognition, which it characterized as 
Congressional or Executive action and a 
continuing relationship with the group, 
and that restored lands opinion should 
be made by the BIA's Branch of 
Acknowledgment and Research (BAR), 
now the Office of Federal 
Acknowledgment (OFA). 

Response: These recommendations 
were not adopted because OF A's 
expertise is in analyzing a petitioner 
under other criteria, such as 
community, political influence, and 
genealogy, not land matters. The section 
already requires Executive or 
Congressional action. The continuing 
relationship can be evaluated under (e), 
but is not required when any of factors 
(a) through (d) are demonstrated. 

Section 292.9 How does a tribe show 
that it lost its government-to
government relationship? 

A comment questioned how old a 
document must be to be considered 
"historical" and another comment 
wanted to include as acceptable 
evidence, documentation from sources 
other than the Federal Government, 
including oral histories, to show that the 
Federal Government either affirmatively 
terminated its relationship or that the 
relationship ceased to exist, such as 
through inaction. 

Response: These recommendations 
were not adopted. Although "historical" 
is somewhat imprecise, it adds clarity to 
the type of documentation that is 
acceptable evidence under this section. 
Modern documents about events in the 
past are not acceptable evidence. 
Acceptable documentation is written 
documentation from the Federal 
Government specifically terminating the 
relationship, or indicating consistently 
that there is no longer a government-to
government relationship with the tribe 
or its members. Historical or modern 
accounts that conclude or assume that 
there is no government-to-government 
relationship, or that the relationship has 
lapsed through inaction of the tribe or 
the government, are secondary evidence 
and are not acceptable evidence within 
the meaning of this section. Similarly, 
historical or modern accounts that the 
Federal Government did not or does not 
acknowledge a specific responsibility 
with the group because there is no 
longer a trust asset to protect or 
disburse, or because the Federal 
Government did not or does not know 
who the group is, are not acceptable 
evidence, even if the account is from the 
Federal Government. 

One comment stated that in paragraph 
(a), the Congressional action must be 
clear that the relationship was 
terminated and that the tribe be 
identified by name. 

Response: This recommendation was 
not adopted because the commenter did 
not suggest how to clarify the paragraph. 
The paragraph, as written, is sufficient 
to address the commenter's concerns. 

One comment suggested adding the 
phrase "clearly and affirmatively acted 
to" after "Executive Branch," in 
paragraph (b), in order to preclude tribes 
from asserting that administrative errors 
constitute deliberate acts of termination. 

Response: This recommendation was 
not adopted because the words "show" 
and "no longer" are adequate. 

A few comments argued that the 
paragraph (b) should give no excessive 
deference to the Department of the 
Interior or the Department of Justice and 
that all branches of the Federal 
Government should be given equal 
weight. One comment suggested adding 
"Federal Government" at the end of the 
first sentence. In addition to adding 
"Federal Government," another 
comment suggested striking everything 
but the first sentence. 

Response: This recommendation was 
adopted in part and the paragraph was 
modified by using the words "Federal 
Government." The second sentence was 
retained because it is necessary. 

One comment stated that in paragraph 
(b) the rule should make clear that the 
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documentation include evidence that 
the tribal government existed at the time 
of the termination, that the acts 
constituting the termination were 
unambiguous, and that the subsequent 
acts by the Government were consistent 
with the tribe's termination. 

Response: This recommendation was 
not adopted. Tribe is a defined term and 
the definition is adequate to address the 
commenter's concern. The language 
pertaining to government action 
requires that the action be 
unambiguous. When termination is 
unambiguous, then it is not necessary to 
review whether subsequent acts are 
consistent with the termination. 

One comment suggested striking the 
language "or its members" in paragraph 
(b) because the comment stated that 
there cannot be a government-to
government relationship with members 
apart from a tribal government. 

Response: This recommendation was 
not adopted. The language was kept in 
order to accommodate a wide variety of 
circumstances. 

One comment suggested modifying 
the preamble of this section with the 
following: "as having at some later time 
lost its government-to-government 
relationship with the United States." 
The comment stated that the change 
makes the preamble consistent with the 
language of § 292.7(b) and the 
introductions to §§ 292.8 and 292.10. 

Response: This recommendation was 
adopted in general and the section was 
modified accordingly. The specific 
words "with the U.S." were not added 
as they are understood in light of 
§ 292.8. 

One comment questioned whether 
California rancherias should be allowed 
to qualify as restored lands under IGRA. 

Response: While the California tribes 
indeed share a unique path towards 
restoration, if the newly acquired lands 
otherwise meet the requirements of the 
statute and regulations, the exception 
pertains to them. 

Section 292.10 How does a tribe 
qualify as having been restored to 
Federal recognition? 

One comment suggested changing the 
term "tribal government" to "tribe," in 
paragraph (a), in order to be consistent. 

Response: This recommendation was 
adopted. 

One comment stated that paragraph 
(a) should make clear that the statute 
must be unambiguous as to its intent 
and identify the tribe being restored. 

Response: This recommendation was 
not adopted because the present 
language anticipates this clarity and 
specificity. 

One comment stated that 25 U.S.C. 
2719(b)(1)(B)(iii) unambiguously 
restricts application of the restored 
lands exception to "an Indian tribe that 
is restored to Federal recognition." 
Thus, it argues, paragraph (a) is overly 
broad and should be modified because 
it allows recognition, acknowledgment 
or restoration through legislative 
enactment, including a tribe's initial 
recognition. 

Response: This recommendation was 
not adopted because Congress has not 
been clear in using a single term in 
restoration bills. Additionally, the 
addition of "(required for tribes 
terminated by Congressional action)" in 
paragraph (a) addresses this issue. To 
the extent this comment concerned 
"initial" recognition by Congress where 
no prior relationship existed, legislation 
would not be encompassed by § 292.9. 

Several comments suggested that this 
section needs to include administrative 
actions of restoration, recognition, and 
reaffirmation that are outside the 
Federal acknowledgment process. For 
example, one comment suggested 
modifying paragraph (b) to read; 
"[r]ecognition through administrative 
action," and another suggested 
"recognition through other official 
action of the Secretary or his/her 
designee." 

Response: This recommendation was 
not adopted. Neither the express 
language of IGRA nor its legislative 
history defines restored tribe for the 
purposes of section 2719(b)(1)(B)(iii). 
When Congress enacted IGRA in 1988, 
it authorized gaming by existing 
federally recognized tribes on newly 
acquired lands if those lands were 
within or contiguous to the boundaries 
of an existing reservation. If the tribe 
had no reservation, Congress authorized 
gaming on newly acquired lands within 
the boundaries of its former reservation. 
We can safely infer that Congress 
understood that a list of federally 
recognized tribes existed and authorized 
on-reservation, or on former reservation, 
gaming for those tribes. We must, 
therefore, provide meaning to 
Congress's creation of an exception for 
gaming on lands acquired into trust "as 
part of the restoration of lands for an 
Indian tribe restored to Federal 
recognition." We believe Congress 
intended restored tribes to be those 
tribes restored to Federal recognition by 
Congress or through the part 83 
regulations. We do not believe that 
Congress intended restored tribes to 
include tribes that arguably may have 
been administratively restored prior to 
the part 83 regulations. 

In 1988, Congress clearly understood 
the part 83 process because it created an 

exception for tribes acknowledged 
through the part 83 process. The part 83 
regulations were adopted in 1978. These 
regulations govern the determination of 
which groups of Indian descendants 
were entitled to be acknowledged as 
continuing to exist as Indian tribes. The 
regulations were adopted because prior 
to their adoption the Department had 
made ad hoc determinations of tribal 
status and it needed to have a uniform 
process for making such determinations 
in the future. We believe that in 1988 
Congress did not intend to include 
within the restored tribe exception these 
pre-1979 ad hoc determination. 
Moreover, Congress in enacting the 
Federally Recognized Indian Tribe List 
Act of 1994 identified only the part 83 
procedures as the process for 
administrative recognition. See Notes 
following 25 U.S.C. 479a. 

The only acceptable means under the 
regulations for qualifying as a restored 
tribe under IGRA are by Congressional 
enactment, recognition through the 
Federal acknowledgment process under 
25 CFR 83.8, or Federal court 
determination in which the United 
States is a party and concerning actions 
by the U.S. purporting to terminate the 
relationship or a court-approved 
settlement agreement entered into by 
the United States concerning the effect 
of purported termination actions. While 
past reaffirmations were administered 
under this section, they were done to 
correct particular errors. Omitting any 
other avenues of administrative 
acknowledgment is consistent with the 
notes accompanying the List Act that 
reference only the part 83 regulatory 
process as the applicable administrative 
process. 

One comment stated that paragraph 
(c) is contrary to the Federally 
Recognized Indian Tribe List Act of 
1994, which it stated controls the 
analysis of this rule. The comment 
argues that a "court-approved stipulated 
entry of judgment" is not a "decision" 
on the merits as specified in the Act. 

Response: According to Department's 
analysis, paragraph (c) is not 
inconsistent with the List Act. The 
litigation encompassed by § 292.10 
concerns challenges to specific actions 
taken by the Federal Government 
terminating, or purporting to terminate 
a relationship, such as the Tillie 
Hardwick litigation in California. There 
is no reason under IGRA or the List Act 
to preclude a settlement concerning 
challenged termination actions from 
"restoring" a government-to-government 
relationship if the U.S. is a party and the 
court approves it. 

One comment suggested adding the 
following language to paragraph (c): 
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"Was entered into by the United States 
which:" and striking paragraph (1). 

Response: This recommendation was 
adopted in part and the paragraph was 
modified accordingly. 

One comment suggested separating (c) 
into two parts as follows: "(c) 
Recognition through a judicial 
determination; or (d) Recognition 
through a court-approved stipulated 
entry of judgment or other settlement 
agreement." The comment stated that 
recognition through a judicial 
determination should be sufficient, 
whether or not the judicial 
determination satisfies the criteria set 
forth in paragraphs (1) and (2). 

Response: This recommendation was 
not adopted. While the structure of the 
paragraph was changed, the criteria set 
forth in (1) and (2) are still necessary. At 
issue is the government-to-government 
relationship between the U.S. and the 
tribe, and the U.S. must be a party in 
order to be bound by the court's 
decision. 

One comment suggested that a court
approved "settlement agreement" 
should be sufficient, whether or not it 
is styled a "stipulated entry of 
judgment." 

Response: This recommendation was 
adopted. 

One comment suggests striking the 
word "Provides," in paragraph (2), and 
replacing it with "Settles claims" in 
order to remedy a potential scenario 
where the settlement agreement omits 
pertinent language but, nonetheless, 
settles the tribe's claim that it was never 
legally terminated. 

Response: This recommendation was 
adopted, consistent with prior 
administrative practice concerning the 
Tillie Hardwick litigation. 

One comment stated that since there 
are no judicial findings in a court
approved stipulated entry of judgment, 
such means provide an inadequate basis 
to restore a tribe. 

Response: This concern was 
addressed through the revision to 
paragraph (c). The relevant operative 
language in the Federal court 
determination or court-approved 
settlement agreement must include 
language pertaining to termination 
rather than restoration. 

One comment noted that parties do 
not enter into judicial determinations. 
Thus, it argued, paragraph (1) does not 
make sense as it pertains to paragraph 
(c). 

Response: This concern was 
addressed and the paragraph was 
amended accordingly. 

One comment suggested that the 
regulations should provide a 
mechanism to give notice of any action 

to affected local communities. 
Furthermore, the comment suggested 
that the rule should make clear that the 
party has standing to intervene if it can 
demonstrate that it is affected and that 
the tribe should not be able to raise 
sovereign immunity as a bar. 

Response: These recommendations 
were not adopted because they are 
beyond the scope of the regulations and 
inconsistent with IGRA. 

One comment suggested inserting 
language requiring the applicant group 
to clearly establish by documented 
evidence that its current members are 
directly descended from members of the 
terminated tribe. 

Response: This recommendation was 
not adopted because requiring 
genealogies of tribal members is beyond 
the scope of the regulations, 
inconsistent with IGRA and not 
necessary in order to decide whether the 
applicant tribe is a restored tribe. 

Section 292.11 What are "restored 
lands?" 

One comment suggested striking the 
word "specific" in paragraph (a). A few 
comments suggested striking any 
language in paragraph (a) and § 292.11 
pertaining to a geographical area or 
parameters. 

Response: These recommendations 
were not adopted. The regulations 
include a contingency for legislation 
that requires or authorizes the Secretary 
to take land into trust for the benefit of 
a tribe within a specific geographic area 
because in such scenarios, Congress has 
made a determination which lands are 
restored. Because the inclusion or 
exclusion of specific geographical areas 
in restoration legislation is beyond the 
control of the Department, the 
regulations must address both 
contingencies. 

One comment suggested that language 
in paragraph (b) should provide expert 
administrative guidance to Congress 
when it drafts restoration legislation. 

Response: This recommendation was 
not adopted because it is outside the 
scope of the regulations and 
inconsistent with IGRA. 

One comment suggested that the 
criteria in paragraph (b) should apply to 
land acquired by a tribe that is 
recognized through 25 CFR 83.8 as well. 

Response: This recommendation was 
adopted and the paragraph was 
modified accordingly. In order to adopt 
this and other recommendations, the 
section was re-organized. 

One comment suggested that 
paragraph (b) and all related paragraphs 
in § 292.12 should be revised with the 
requirement that the tribe's modern and 
historical connection to the land must 

have been continuous since at least 
before October 17, 1988. 

Response: This recommendation was 
not adopted because it is inconsistent 
with the purposes of this provision of 
IGRA and is thus beyond the scope of 
the regulations. 

One comment suggested inserting the 
words "recognized, acknowledged or" 
into both paragraph (a) and (b) because 
the broader language is consistent with 
§ 292.10(a). Also, the comment 
suggested adding the words "for the 
benefit of the tribe" in paragraph (a) and 
replacing the words "the restoration" 
with the word "such" in paragraph (b). 

Response: These recommendations 
were adopted in part and the paragraphs 
were modified accordingly. 

One comment suggested modifying 
paragraph (b) by replacing "modern 
connection" with "contemporary ties." 
The comment also suggested striking the 
word "significant" and removing the 
temporal requirement. 

Response: These recommendations 
were not adopted. However, the modern 
connections test as set forth in the 
proposed regulations was modified 
using some of the suggestions that were 
given in relation to the "contemporary 
ties" test. Striking the word 
"significant" and removing the temporal 
requirement would so broaden the 
benefit to restored tribes that it would 
be detrimental to other recognized 
tribes, contrary to Congressional intent. 

One comment suggested striking the 
words "the restoration" from paragraph 
(b) and striking the language pertaining 
to the modern, historical and temporal 
requirements in § 292.12. Instead, the 
comment suggested replacing the 
reference to the requirements with: 
"The land is located within an area 
where the tribe has connections to the 
lands that meet the requirements of 
§ 292.12." 

Response: These recommendations 
were adopted in part. The phrase "the 
restoration" is necessary and therefore 
retained in the regulations. The 
recommendation pertaining to 
referencing § 292.12, instead of listing 
the requirements, was adopted. 

One comment stated that there is a 
structural ambiguity in § 292.11 because 
the conjunctions are not clear and that 
the section needs clarified. For example, 
the paragraph could be read as requiring 
(a or b) and c, or it could be read as 
requiring a or (b and c). 

Response: This recommendation was 
adopted and the section was modified 
in order to clarify that "the tribe must 
show at least one ofthe following" in 
order for the newly acquired lands to 
qualify as restored lands. 
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One comment suggested adding a 
number of paragraphs in order to 
address Oklahoma tribes in this section. 

Response: This recommendation was 
not adopted because it in unnecessary to 
single them out. Limitations on the 
Oklahoma tribes are specifically 
addressed in other parts of section 2719 
and the regulations. 

One comment stated that the rule 
should conform more closely to 
applicable law and suggested adding a 
paragraph (d) to require that the land be 
the first trust acquisition following 
restoration. 

Response: This recommendation to 
add a paragraph (d) was not adopted; 
however, temporal limitations are 
addressed in § 292.12 of the regulations. 

Section 292.12 How does a tribe 
establish its connection to the land? 

This section was renamed, "How does 
a tribe establish its connection to newly 
acquired lands for the purposes of the 
'restored lands' exception?" 

Paragraph (a); 
Several comments concerned the 

"headquarters test" in paragraph (a). 
Comments ranged from support to 
requests to eliminate the test all 
together. For example, some comments 
requested that the rule be excluded 
because it is arbitrary and potentially 
subject to abuse or manipulation; some 
suggested removing the test without 
explanation-one comment suggests 
that the headquarters test was designed 
specifically to accommodate a particular 
tribe. Some comments suggested that if 
the headquarters test is included, there 
should be a temporal requirement that 
requires the headquarters to be located 
within 25 miles of the proposed lands 
since before the enactment of IGRA. 
Another comment suggested the 
temporal requirement be 30 years. One 
comment stated that 25 miles is too 
great a distance, while another comment 
suggested it should be extended to 50 
miles. 

Response: The recommendations to 
remove the headquarters test and to 
alter the 25-rnile radius were not 
adopted because the headquarters test is 
a useful means of determining whether 
a tribe has a modern connection to the 
newly acquired land and the 25-mile 
radius is both useful and consistent. 
(The word radius was added to the 
regulation to provide clarity). 
Nonetheless, the concerns raised by 
these comments are legitimate because 
the version ofthe headquarters test in 
the proposed rule could be construed as 
being open to manipulation. Therefore, 
the qualifier was added in the final rule 
that the tribe's headquarters or other 
tribal governmental facilities be in 

existence at that location for at least two 
years at the time of the application for 
land-into-trust. The language of "other 
tribal governmental facilities" was 
added to address concerns that tribes 
often operate out of more than one 
headquarters or facility. 

A few comments suggested adding a 
paragraph to the modern connection test 
that allows land that is located within 
the tribe's service area-as designated 
by legislation restoring the government
to-government relationship with the 
tribe, or by the BIA, Department of 
Health and Human Services or by the 
Department of Housing and Urban 
Development. Similarly, one comment 
suggested including the following 
language at the end of paragraph (a): "or 
the land has been designated by the BIA 
as included within the [tJribe's service 
population area." 

Response: These recommendations 
were not adopted because the service 
area is not necessarily defined by the 
DOl and would thus add complication 
to the analysis due to the added 
necessity of collaboration with other 
agencies. Furthermore, the tribe's 
service area is often based on factors not 
connected with the DOl's section 2719 
analysis and is often ill-defined, 
overlapping and potentially 
inconsistent. 

Several comments suggest removing 
the "modern connections" test because, 
for example, the test is not in the plain 
language of IGRA, and the test is 
contradicted by case law (e.g., Grand 
Traverse Band of Ottawa and Chippewa 
Indians v. United States Attorney, 198 
F.Supp. 2d 920 (W.D. Mich. 2002), aff'd 
369 F.3d 960 (6th Cir. 2004); 
Confederated Tribes of the Coos, Lower 
Umpqua, and Suislaw Indians v. 
Babbitt, 116 F.Supp. 2d 155 (D.C. Cir. 
2000)) that focuses on whether the lands 
were historically occupied by the tribe. 

Response: This recommendation was 
not adopted. Though the "modern 
connections" test is not in the plain 
language ofIGRA, nor is the test for a 
historical connection. The cases cited by 
the commenter do not limit the 
Department from considering a modern 
connection and only discuss the 
historical connection in relation to the 
process by which the Department made 
its decision. Additionally, the cases 
cited by the commenter provide 
guidance for the interpretation of 
section 2719(b)(1)(B)(iii); lands that are 
taken into trust as part ofthe restoration 
of lands for an Indian tribe that is 
restored to Federal recognition. The 
Secretary has discretion to require a 
modern connection as part of the 
restoration of lands. The modern 
connection test remains in the final 

regulations because it offers a 
mechanism to balance legitimate local 
concerns with the goals of promoting 
tribal economic development and tribal 
self-sufficiency, both of which are 
reflected in IGRA. 

Several comments addressed concerns 
about the "modern connection test" and 
suggested modifying it. For example, a 
few comments stated that the test for a 
modern connection to the land is too 
permissive and suggested that the 
casino site must be in the immediate 
vicinity ofthe tribe's current population 
or that the 50-mile majority requirement 
be narrowed. Several comments 
suggested that the modern connection 
test is too narrow and should be 
broadened to allow the Department to 
consider a greater degree of facts and 
circumstances or to expand or eliminate 
the 50-mile majority requirement. A few 
comments noted that a hard-line 50-
mile majority requirement presents 
practical difficulties when it comes to 
implementation. 

Response: The recommendations to 
narrow the modern connection test were 
not adopted. Given the potential 
difficulty and confusion in 
administering the 50-mile majority 
requirement, the recommendations to 
eliminate the requirement were adopted 
in favor of a test that allows for the 
consideration of a number of different 
factors. Additionally, in balancing these 
concerns, the Department added the 
following language in paragraph (a): 
"The land is located within the State or 
States where the Indian tribe is 
presently located, as evidenced by the 
tribe's governmental presence and tribal 
population, and the tribe can 
demonstrate one or more of the 
following modern connections to the 
land." 

One comment suggested requiring 
both a majority population test and a 
headquarters test. 

Response: This recommendation was 
not adopted. As noted, the 50-mile 
majority requirement was eliminated. 
Nonetheless, the purpose of the 
exception is to assist restored tribes in 
economic development. As long as the 
tribe has a modern connection to the 
land, the surrounding community has 
notice of the tribal presence. 

One comment suggested adding a 
requirement for a culturally significant 
modern connection. 

Response: This recommendation was 
not adopted because it is not clear what 
the commenter intended by "culturally 
significant." Assuming the commenter 
suggested a more narrow interpretation 
of modern connections, the 
recommendation is not adopted 
because, while the modern connections 
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requirement was not eliminated 
entirely, the paragraph was modified in 
response to a number of comments that 
suggested that the requirement 
encompass a wider range of criteria. As 
discussed above, the 50-mile majority 
requirement was eliminated and the 
paragraph was amended to reference a 
significant number oftribal members or 
other factors that demonstrate the tribe's 
current connection to the land. The 
inclusion of a modern connections 
requirement provides an element of 
notice to the surrounding community 
yet the elimination of the 50-mile 
majority requirement recognizes that the 
standard is too difficult to apply in 
today's mobile work related 
environment. 

One comment suggested striking (a) 
and replacing it with the following: 
"Contemporary ties to the area in which 
the land is located." 

Response: This recommendation was 
not adopted; however, the modern 
connections test as set forth in the 
proposed regulations was modified 
using some of the suggestions that were 
given in relation to the "contemporary 
ties" test. 

Paragraph (b): 
One comment requested a definition 

of "tribe" that states that an 
unconnected group of Indians, with no 
common ethno historic affiliation, does 
not constitute a tribe for the purpose of 
paragraph (b). 

Response: This recommendation was 
not adopted. Tribe is defined in the 
definition section and applies 
throughout the regulations. 

One comment stated that the phrase 
"significant historical connection" in (b) 
is interpreted too broadly, and that it 
should only be found when a tribe has 
had exclusive use and occupancy of an 
area. Additionally, the comment 
suggested that an Indian Claims 
Commission determination on restored 
lands should be binding. 

Response: This recommendation was 
not adopted. In response to numerous 
comments, the term "significant historic 
connection" is now defined in the 
definition section of these regulations. 
While not limited to the tribe's 
exclusive use and occupancy area, the 
definition specifies certain criteria that 
a tribe must show in order to meet the 
definition, e.g., "the land is located 
within the boundaries of the tribe's last 
reservation under a ratified or unratified 
treaty, or a tribe can demonstrate by 
historical documentation the existence 
of the tribe's villages, burial grounds, 
occupancy or subsistence use in the 
vicinity ofthe land." 

One comment suggested that a tribe 
should not be able to establish a 

historical connection if they are a 
disparate group of traveling Indians 
traveling through territory at some point 
in their distant history. 

Response: We received comments 
pertaining to the issue raised by this 
comment that argue both in favor of and 
against a tribe's ability to establish a 
connection to the land when their past 
contacts were transitory or brief in 
nature. The definition of "significant 
historical connection" establishes 
criteria which require something more 
than evidence that a tribe merely passed 
through a particular area. 

One comment suggested (b)(2) should 
reflect advisories in case law that 
support the general idea that there are 
limits to what can be included as 
restored lands. Another comment 
suggested that the term "significant" in 
paragraph (b) is too vague. 

Response: These recommendations 
were addressed through the addition of 
a definition for "significant historical 
connection. " 

A few comments suggested modifying 
(b)(2) by striking the word 
"documented" and one comment 
suggested adding "whether evidenced 
by documentation or oral history." 

Response: This recommendation was 
not adopted because the paragraph was 
restructured. The definition of 
"significant historical connection" calls 
for "historical documentation." Because 
a significant historical connection 
would be documented there is no need 
to include oral history as acceptable 
evidence. Such oral history is 
unnecessary when documentation is 
available; it would be insufficient alone. 

One comment suggested adding the 
words "or by other means" in paragraph 
(b)(1) because there are other valid 
means by which a reservation may have 
been established other than by treaty for 
purposes of § 292.12(b). 

Response: This recommendation was 
not adopted because it is unnecessary. 
The reference to reservation under a 
ratified or unratified treaty is only one 
manner in which a significant historical 
connection can be demonstrated 
according to the definition. There is no 
need to broaden this portion of the 
definition because the evidence of the 
tribe's villages, burial grounds, 
occupancy or subsistence use in the 
vicinity ofthe land will identify the 
historical connections without raising 
the ambiguity that "other means" may 
create. 

One comment suggested modifying 
the language in the introduction to 
§ 292.12 to read "§ 292.11(b)." 

Response: This recommendation was 
rendered unnecessary by the rewriting 
of § 292.11. 

One comment suggested changing the 
word "court" to "courts" in paragraph 
(b)(2). 

Response: This recommendation was 
not adopted because the paragraph was 
restructured and the reference to 
specific evidence deleted as 
unnecessarily restrictive. 

One comment stated that the word 
"significant" in paragraph (b) is 
insufficient because it is ambiguous and 
provides little guidance as to temporal 
requirements. Some comments 
suggested deleting the word 
"significant" in paragraph (b) because it 
seems to create a higher standard for 
historical ties in comparison to modern 
ties. A few comments also suggested 
deleting the language pertaining to 
giving Federal Government documents 
significant weight. One comment 
suggested modifying the language to 
read, "the land is located in an area to 
which the tribe has significant 
documented historical connections; or 
the tribe can establish any other 
evidence that demonstrates the 
existence of a significant historical 
connection to the land or area in which 
the land is located." 

Response: These recommendations 
were adopted in part and addressed by 
the changes to the definition of 
significant historical connection. The 
suggestion to delete "significant" was 
not adopted because the word reinforces 
the notion that the connection must be 
something more than "any" connection. 
The definition does not include a 
temporal requirement because such 
inquiry is highly dependant of the facts 
and circumstances of each tribe's 
historical connection to the land. The 
suggestion regarding the weight given to 
Federal Government documents was 
adopted as unnecessarily restrictive. 

One comment suggested adding 
aboriginal language in paragraph (b). 

Response: This recommendation was 
not adopted because it is unclear what 
the comment was meant to accomplish. 

Paragraph (c): 
One comment requested that the rules 

put all restored tribes on an even 
playing field by incorporating the, so 
called, Grand Traverse standard into the 
rule. 

Response: This recommendation was 
adopted in so far as we followed the 
Grand Traverse standard that if the tribe 
is acknowledged under 25 CFR 83.8, 
and already has an initial reservation 
proclaimed after October 17,1988, the 
tribe may game on newly acquired lands 
under the restored lands exception 
provided that it is not gaming on any 
other land. 

One comment suggested that the rule 
further define "temporal connection" 
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because the degree of temporal 
connection to the land varies among 
tribes, especially since their post
termination relations with State and 
local governments likewise varies, 
depending on the level of hostilities. 

Response: This recommendation was 
not adopted. The paragraph, as written, 
takes into account a wide range of 
variables. 

One comment suggested change the 
temporal limit from 25 to 20 years. 

Response: This recommendation was 
not adopted. The Department received 
numerous comments arguing for both 
less than and more than 25 years. The 
25 year number is both a practical and 
reasonable number based on the 
Department's experience under section 
2719. 

One comment stated that (c) is 
inadequate because (c)(l) allows 
anywhere from a 6 minute to a 100 year 
span and (c)(2) gives a 25 year period. 
One comment suggested changing the 
conjunction between paragraph (1) and 
(2) under (c) from an "or" to an "and" 
because the commenter suggested that 
this would make the section consistent 
with court decisions. 

Response: These recommendations 
were not adopted. Paragraph (c)(l) 
considers that there are often a number 
of impediments involved in a tribe's 
efforts to acquire restored lands after the 
event officially restoring the tribe. Also, 
placing a time cap on the ability of a 
tribe to acquire land for gaming, when 
it is their first attempt to acquire a site 
for gaming, is contrary to Federal Indian 
policy as stated in IGRA. However, a 
cap of 25 years, as discussed in (c)(2), 
addresses the concerns about a tribe's 
open ended ability to acquire lands for 
gaming. If a tribe already has newly 
acquired lands, then a time cap and its 
limiting effect to acquire a site for 
gaming does not undermine IGRA's 
stated policy goals. 

One comment suggested modifying 
paragraph (c)(l) by striking "tribe has" 
and adding "United States * * * in 
trust status for the tribe." 

Response: This recommendation was 
addressed by the addition of the 
definition for "newly acquired lands." 

One comment suggested striking 
(c)(1)&(2). One comment suggested 
striking (c)(2) and replacing it with the 
following: "if a tribe has acquired no 
other land for gaming purposes since its 
restoration without regard to how much 
time has passed since the tribe's 
restoration. " 

Response: These recommendations 
were not adopted because the temporal 
limitation effectuates IGRA's balancing 
of the gaming interests of newly 
acknowledged and/or restored tribes 

with the interests of nearby tribes and 
the surrounding community. 

One comment suggested modifying 
paragraph (c)(l) to read, "The land is 
the first land that the tribe has acquired 
pursuant to the Department of the 
Interior's regulations or procedures for 
gaming acquisitions since the tribe was 
restored to Federal recognition and the 
tribe is not gaming on any other trust 
lands; or." The comment stated that the 
phrase "trust land" should be added 
because § 292.12(c)(1) should only 
apply to land which has been acquired 
in trust; not to land which a tribe has 
acquired in fee. The phrase "pursuant to 
the Department's * * *" should be 
added because a tribe should not lose its 
chance to satisfy the criteria in 
§ 292.12(c)(1) if it acquires land in trust 
for housing which is not intended for 
gaming and had not been acquired 
pursuant to the procedures for gaming 
acquisitions. The phrase "and the tribe 
* * *" is added to ensure that this 
paragraph in not used by a tribe which 
is already gaming. 

Response: The recommendation 
regarding the phrase "trust land" was 
adopted in part through use of the term 
"newly acquired lands," clarifying the 
type of land contemplated under (c). 
The recommendation to exclude trust 
land used for housing was unnecessary 
because paragraph (c)(2) allows a tribe 
that already has newly acquired lands, 
to acquire a site for gaming as long as 
the tribe submits an application within 
25 years of its restoration. The 
recommendation to qualify (c)(l) with 
the phrase "the tribe is not gaming on 
any other trust lands" was adopted in 
part and added to (c)(2). The definition 
of newly acquired lands includes tribal 
land acquired in trust but does not 
include tribal fee land. 

General Comments on §292.12: 
One comment suggested that the rule 

specify what role the NIGC plays in the 
restored lands opinion. One comment 
stated that there is nothing in the rule 
that discusses the process the BIA will 
use to make restored lands opinions. 

Response: These comments are 
addressed with the addition of § 292.3 
discussing the application process. 

One comment suggested adding a 
geographical nexus requirement to 
§ 292.12 in addition to the historical and 
temporal requirements. 

Response: This recommendation was 
not adopted as the regulation's 
requirement of a modern, historical and 
temporal connection adequately 
implements the policy goals of IGRA. 

One comment suggested that the 
regulations should require a tribe to 
acquire their former reservation land if 
it is available. One comment suggested 

that tribes should not be permitted to 
acquire restored lands if they were 
already compensated for such lands by 
some other means. 

Response: These recommendations 
were not adopted because they do not 
have a basis in IGRA. 

One comment suggested making the 
language in §§ 292.11 & 292.12 
consistent with § 292.6. 

Response: This recommendation was 
adopted. The Department made efforts 
to make these sections consistent where 
uniformity is necessary. 

Subpart C-Secretarial Determinations 
and Governor's Concuu'ence 

Section 292.13 When can a tribe 
conduct gaming activities on lands that 
do not qualify under one of the 
exceptions? 

This section was renamed "When can 
a tribe conduct gaming activities on 
newly acquired lands that do not qualify 
under one of the exceptions in subpart 
B of this part?" 

Several comments suggested 
restricting the scope of consultation 
required under paragraph (b) by deleting 
"local officials, including officials of 
nearby tribes" thereby preventing 
excessive complication of the 
application process and promoting 
tribal self-determination. 

Response: This recommendation was 
not adopted because the statute requires 
consultation with nearby tribes and 
local officials, 25 U.S.C. 2718(b)(1)(A). 

One comment recommended that no 
land be taken into trust without the 
consent of the State and the affected 
county. 

Response: This recommendation was 
not adopted because the comment raises 
issues pertaining to 25 CFR part 151-
Land Acquisitions. Nonetheless, section 
2719 of IRGA only requires the 
Governor's concurrence. Since this 
section of IGRA requires consultation 
with the Governor, local officials and 
nearby tribes, but only specifies the 
concurrence ofthe Governor, Congress 
has implicitly rejected the need for 
concurrence by other officials. 

One comment suggested that citizen 
input and State legislative participation 
should be included in the Secretary's 
determination that the casino will not 
be detrimental to the community. One 
comment, on behalf of a concerned 
citizen, opposed the Secretary's 
authority to permit gambling in 
communities without her input. 

Response: These recommendations 
were not adopted because the 
regulations already require consultation 
with appropriate State and local 
officials, consistent with the statutory 
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language. Further, there are various 
opportunities for local input in the 
process, depending on which exception 
is at issue. 

One comment suggested that the 
regulations impose additional 
restrictions on gaming on lands 
acquired after October 17,1988. 

Response: The regulations were 
designed to conform to and interpret 
section 2719 of IGRA; every effort was 
made to stay consistent in that regard. 
Additional restrictions are inconsistent 
with 25 U.S.C. 2719. 

One comment suggested that 
paragraph (b) use the phrase "nearby 
Indian tribes" and paragraph (d) read 
"The Governor of the [S]tate in which 
the gaming establishment is to be 
located concurs in the Secretary's 
Determination" in order to conform to 
IGRA. 

Response: This recommendation was 
adopted and language was modified 
accordingly. 

One comment stated that the two-part 
Secretarial Determination exception 
cannot be interpreted as requiring a 
tribe to have an ancestral tie to the lands 
they seek to acquire. 

Response: The two-part Secretarial 
Determination does not require a tribe to 
have an ancestral tie to the lands they 
seek to acquire. 

Section 292.14 Where must a tribe file 
an application for a Secretarial 
Determination? 

The Department did not receive any 
comments regarding this section. 

Section 292.15 Maya tribe applyfora 
Secretarial Determination for lands not 
yet held in trust? 

One comment stated that requiring a 
tribe to file its application for a two-part 
Secretarial Determination at the same 
time as its land-into-trust application 
precludes the tribe from using the land 
they have placed into trust for economic 
development. Accordingly, the 
comment suggested modifying § 292.15 
in light of this concern. 

Response: This recommendation was 
not adopted. The requirements in 
§ 292.15 address land that is not yet 
held in trust. The section does not 
address a tribe's existing trust land. 

Application Contents 

Section 292.16 What must an 
application for a Secretarial 
Determination contain? 

Several comments suggested that a 
tribe be required to submit only the 
information required under § 292.16, 
paragraphs (a) through (d) at the time it 
submits its land-into-trust application. 

The information required by § 292.16 
paragraphs (e) and (f) could be 
submitted as the information becomes 
available. 

Response: This recommendation was 
not adopted because the application for 
a Secretarial Determination must 
include all of the information in 
§ 292.16 for the application to be 
complete. 

One comment suggested that an 
additional requirement in paragraph (d) 
be added to require the tribe to submit 
"evidence of an aboriginal or significant 
historical connection to the land, 
including cultural ties based upon 
actual inhabitance." This would, 
according to the commenter, bring the 
regulation into conformance with 
section 2719. 

Response: This recommendation was 
not adopted because it is beyond the 
scope of the regulations and 
inconsistent with IGRA. 

One comment observed that, 
throughout the regulations, 
"application" is used to refer both to the 
tribe's initial written request and to the 
subsequent application package 
developed by the BIA Regional Office 
for submission to the Secretary, creating 
confusion. 

Response: In consideration of the 
comment, changes were made 
throughout the regulations accordingly. 

Several comments suggested striking 
paragraphs (d) and (k). 

Response: These recommendations 
were not adopted because paragraphs 
(d) and (k) inform the decision making 
process. 

One comment suggested striking 
paragraphs (j) and (k) because these 
documents are not site specific and are 
either already on file with the BIA or do 
not apply. 

Response: These recommendations 
were not adopted because paragraphs (j) 
and (k) inform the analysis. The word 
"Any" was deleted from the beginning 
of former paragraph (k) and the words 
"if any" were added to modified 
paragraph (1) for clarification. 

Several comments noted that, while 
the Regional Director is required by 
§ 292.20(a)(2) to provide officials with 
information regarding the proposed 
scope of the gaming, §§ 292.16-292.18 
do not require the applicant tribe to 
submit this information. 

Response: In response to these 
comments, language was added in (j) 
regarding the proposed scope of gaming 
and the size of the proposed gaming 
establishment. 

Section 292.17 How must an 
application describe the benefits of a 
proposed gaming establishment to the 
tribe and its members? 

Several comments suggested changing 
"benefits" in the title of § 292.17 to 
"impacts." 

Response: This recommendation was 
adopted in part. The words "and 
impacts" were added to the title of 
§ 292.17. The section was renamed 
"How must an application describe the 
benefits and impacts of a proposed 
gaming establishment to the tribe and its 
members?" 

Several comments suggested that 
paragraph (f) require a more specific 
identification of adverse impacts. 

Response: This recommendation was 
not adopted because an adverse impacts 
analysis is fact specific and will vary 
depending on the given facts and 
circumstances. 

One comment suggested that § 292.17 
require consideration ofland use, 
development alternatives to gaming, 
whether the proposed project is 
consistent with the tribe's economic 
needs (if any), and how fulfillment of 
such needs will be balanced against off
reservation environmental impacts. 

Response: This recommendation was 
not adopted because development 
alternatives and environmental impact 
are addressed in the National 
Environmental Policy Act (NEP A) 
process. 

One comment noted that paragraph (i) 
is a new requirement not previously 
contained in the discussion draft 
circulated prior to the publication of the 
proposed regulation. 

Response: The concern raised by the 
commenter does not violate any 
standards or procedures. 

Several comments suggested that 
paragraph (h) be amended to read 
"* * * or holds other contractual rights 
to cause the land to be transferred to the 
United States, or to the [t]ribe." 

Response: This recommendation was 
not adopted because it is unnecessary. 
The first clause of paragraph (h) covers 
the commenter's concern. 

One comment suggested that "if any" 
be stricken from paragraph (i) to require 
the applicant tribe to establish that it 
"aboriginally" used and occupied the 
land where it wishes to build a gaming 
establishment. 

Response: This recommendation was 
not adopted because historical 
connections are not mandatory under 
IGRA for purposes of this subpart of the 
regulations. 

Several comments suggested striking, 
in their entirety, paragraphs (a), (e), (g), 
and (j), and striking "from the proposed 
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uses of the increased tribal income" 
from paragraph (d). 

Response: These recommendations 
were not adopted because all ofthe 
paragraphs are necessary in order to 
determine what is in the tribe's best 
interest. 

One comment suggested striking "and 
the tribe" from paragraph (a), as it 
would be "voluminous and time 
consuming. " 

Response: This recommendation was 
not adopted because the words "and the 
tribe" must be included in the 
paragraph in order to conduct a 
thorough analysis under the two-part 
determination. 

Several comments suggested replacing 
"facility" in paragraph (j), subparagraph 
(3) with "establishment." 

Response: This recommendation was 
adopted, and the word "facility" was 
replaced with the word 
"establishment. " 

One comment suggested adding "Any 
information provided within the 
application that is of a commercial or 
financial nature shall be protected from 
release to the public pursuant to the 
exemptions of the Freedom of 
Information Act [("FOIA")], 5 U.S.C. 
522(b)(4)." 

Response: This recommendation was 
not adopted because the FOIA 
provisions that protect commercial and 
financial information and the 
corresponding procedures stand on their 
own and need not be specifically 
referenced in these regulations. 

One comment suggested requiring the 
information provided under § 292.17 be 
shared with State and local 
governments, who should be accorded 
the opportunity to respond to the 
information supplied by the tribe. 

Response: This recommendation was 
not adopted because the Secretary can 
evaluate the financial information 
without having comments or analysis by 
the State or local governments. 
Nevertheless, the Department will 
provide financial information to the 
Governor under § 292.22 if there is a 
favorable Secretarial Determination. 

Section 292.18 What information must 
an application contain on detrimental 
impacts to the surrounding community? 

Several comments argued that tribal 
gaming by an out-of-State tribe is per se 
detrimental to the community. 

Response: This recommendation was 
not adopted. While the regulations 
allow for a finding that gaming by an 
out-of-State tribe is detrimental to the 
community, such a finding will be made 
on a case-by-case basis. 

Several comments suggested that 
"detrimental to the surrounding 

community" in paragraph (c) should be 
defined to consider the adverse impacts 
on self-sufficiency and economic 
development of other tribes in the State. 

Response: This recommendation was 
not adopted because the definition of 
"surrounding community" already 
includes Indian tribes. Extending 
consideration to other tribes in the State 
goes beyond the Department's 
interpretation of the statute. 

One comment raised the concern that 
§ 292.18 did not limit the Secretary's 
discretion to consider "detrimental 
information" regarding non-Indian 
gaming interests. 

Response: The Secretary can consider 
detrimental information regarding non
Indian gaming interests; it is considered 
within paragraph (c). While such 
interests can be considered, they are 
limited to surrounding community 
consistent with section 2719. 

One comment suggested it was 
premature to require an environmental 
assessment (EA) or environmental 
impact statement (ElS) before the 
Secretary makes his decision. 

Response: An EA or EIS are products 
of the NEP A process. The Secretary 
must have the results of the NEP A 
analysis in order to consider whether or 
not there is detriment to the 
surrounding community. 

Several comments proposed the 
following subsection: "An analysis by a 
qualified traffic engineer of the traffic 
impacts on the surrounding community 
and the mitigation measures necessary 
to alleviate the traffic impacts which 
would be caused by the proposed 
gaming establishment." 

Response: This recommendation was 
not adopted because it is unnecessary; 
it is implicit in (a) and (b). 

One comment recommended that the 
regulation specify that "surrounding 
community" includes communities 
across State lines. 

Response: This recommendation was 
not adopted because it is not necessary. 
The definition of surrounding 
community is defined by mileage, and 
is not limited by State boundaries. 

Several comments suggested that 
paragraph (e) implied that the treatment 
program rather than compulsive 
gambling is a detrimental impact, and 
that there are no detrimental impacts to 
the surrounding community from 
compulsive gamblers who are not 
enrolled in treatment programs. It was 
suggested that paragraph (e) be changed 
to read, "Costs of compulsive gambling 
attributable to the proposed gaming 
establishment, including the cost of 
treatment programs and the primary and 
secondary social costs attributable to 

compulsive gamblers enrolled and not 
enrolled in treatment programs." 

Response: This recommendation was 
adopted in part, and (e) was revised in 
order to clarify that the potential 
detrimental impact is any anticipated 
costs of treatment programs. 

One comment suggested striking "if 
any" from paragraph (d). 

Response: This recommendation was 
not adopted because the words "if any" 
do not appear in paragraph (d) of this 
section. 

Several comments suggested 
amending paragraph (c) to read, 
"Impacts on the economic development, 
income, and employment ofthe 
surrounding community, including any 
significant impacts on the income and 
employment generated by Indian 
gaming of nearby Indian tribes." 

Response: This recommendation was 
not adopted because tribes are already 
included in "surrounding community." 

Several comments suggested adding 
further specificity to the information 
that is required in the application and 
set forth in paragraphs (a) through (f) of 
§ 292.18. 

Response: These recommendations 
were not adopted because the 
regulations, as written, provide 
sufficient specificity. 

Several comments suggested striking 
paragraphs (d) and (e). 

Response: The recommendation was 
not adopted because paragraphs (d) and 
(e) are required, according to the 
Department's definition and 
understanding of detriment. 

Several comments suggested 
amending paragraph (a) to add a proviso 
"if required pursuant to NEP A" 
following the reference to an EA or an 
ElS. 

Response: This recommendation was 
adopted and paragraph (a) was modified 
accordingly. 

One comment suggested striking from 
paragraph (a) " e.g. an Environmental 
Assessment * * * Statement (ElS)." 

Response: This recommendation was 
not adopted because the examples 
provide useful guidance. 

One comment suggested striking 
paragraph (f) to give tribes discretion to 
include, rather than the Secretary 
discretion to mandate, any additional 
information. 

Response: This recommendation was 
not adopted because a well informed 
Secretary will promote sound decision 
making. 

One comment suggested amending 
paragraph (a) to read, "Information 
regarding environmental impacts and 
plans for mitigating detrimental impacts 
on the surrounding community * * * " 
to conform to statutory language. 
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Response: This recommendation was 
not adopted because the NEP A uses 
"adverse." 

One comment noted that "social 
structure" in paragraph (b) is vague and 
undefined. 

Response: This recommendation was 
not adopted because the term "social 
structure" is necessary in order to 
interpret the statute. 

Consultation 

Section 292.19 How will the Regional 
Director conduct the consultation 
process? 

Several comments suggested that 60 
days was not a sufficient time for State 
and local officials to collect the 
necessary information to prepare a 
consultation letter. 

Response: The State and local officials 
are not being asked to prepare a 
consultation letter, they respond to the 
Regional Director's letter. The relevant 
information is available at the time 
when the regulations require a 
consultation letter and therefore 60 days 
is adequate time for State and local 
officials to comment. 

Several comments recommended that 
the Regional Director be required to 
notify appropriate officials if the tribe 
addresses or resolves any issue pursuant 
to paragraph (c)(2), and that such 
officials should be accorded a 
reasonable time to respond. 

Response: This recommendation was 
not adopted because such a procedure 
would inject unnecessary delay into the 
process. 

One comment requested that the 
Department exempt from the 
requirements of § 292.19 pending 
applications that have already 
completed the required consultations 
with the surrounding community under 
the current checklist procedures. 

Response: This recommendation was 
not adopted. We are not including a 
general exemption in the regulations, 
but the Department will make a case-by
case determination whether pending 
applications have completed the 
necessary consultation. 

One comment suggested the 25-mile 
radius for tribes to be included in the 
consultation process be expanded to 100 
miles. 

Response: This recommendation was 
not adopted as the focus on section 2719 
is the surrounding community. 

One comment suggested including the 
applicant tribe in the § 292.19 
consultation process. 

Response: This comment was not 
adopted because the tribe is already 
included in the process in paragraph (c) 
where the tribe can respond to issues 
raised in the responses. 

Several comments suggested that, 
"Citizens within a 50-mile radius 
(Public notices posted)" be added to the 
requirements of paragraph (a) so as to 
solicit comments from the community. 
One comment suggested rewriting 
paragraph (b), in its entirety, with a 
focus on notice requirements. 

Response: These recommendations 
were not adopted. The Department 
consults with appropriate State and 
local officials and nearby tribes. 
Therefore, the Department is not 
amending the regulations to solicit 
citizen comments directly. It is most 
appropriate that citizen comments 
funnel through appropriate State, local 
and tribal officials. Also, public 
comments are provided for in the NEP A 
process. 

One comment suggested that 30 days 
was a sufficient comment period. 

Response: This recommendation was 
not adopted because the 60-day 
comment period provides a balance 
between those wanting a longer period 
and those wanting a shorter time for 
comment. 

One comment suggested changing 
"nearby tribes" in paragraph (a)(2) to 
the previously-defined "nearby Indian 
tribes." 

Response: This recommendation was 
adopted and the paragraph was 
modified accordingly. 

Several comments suggested that the 
BIA be required to meet with local 
officials throughout the acquisition 
process and that the comment period 
was not a legitimate consultation 
process. 

Response: This recommendation was 
not adopted because the Secretarial 
Determination in section 2719 is not a 
negotiation process. Creating additional 
opportunities for back-and-forth is 
unnecessary, causes delay and is 
inconsistent with IGRA. 

One comment suggested that the term 
"consultation comments" in paragraph 
(c)(1) was unclear and should be 
defined to include any comments 
received from residents and businesses. 

Response: This recommendation was 
adopted and corresponding edits were 
made in order to clarify the paragraph. 

Several comments suggested that 
officials of whom consultation is 
requested have access to information 
provided by the applicant pursuant to 
§ 292.17. 

Response: Consistent with the 
protection Congress affords financial, 
commercial or proprietary information 
under the FOIA, this recommendation 
was not adopted. 

Several comments suggested requiring 
the information provided under § 292.18 
be shared with State and local 

governments, who should be accorded 
the opportunity to respond to the 
information supplied by the tribe. 

Response: This recommendation was 
not adopted because the requested 
process would add unnecessary delay at 
this stage of the process. 

Section 292.20 What information must 
the consultation letter include? 

One comment considered it "absurd" 
to require local communities and nearby 
tribes, rather than the applicant tribe, to 
provide funding to mitigate problems 
that might emerge from the proposed 
casino and to propose programs to 
address compulsive gambling 
(paragraph (b)). 

Response: This comment 
misconstrues paragraph (b)(5). In order 
to clarify the paragraph, it was modified 
to make clear that the consultation letter 
is only requesting information regarding 
the anticipated costs, if any, of 
treatment programs. The paragraph does 
not consider the issue of who will bear 
such costs. 

One comment suggested that 
paragraph (b)(4) be changed to, 
"Reasonable estimates of costs of 
impacts * * *" to eliminate the 
implication that all costs will be 
reimbursed by the applicant tribe. 

Response: This recommendation was 
adopted in part. The word "anticipated" 
was inserted wherever necessary. 

Several comments suggested that 
paragraph (b)(4) be changed to, "Costs of 
impacts to the surrounding community, 
including nearby Indian tribes* * *" 
and that the tribes be consulted in this 
determination. 

Response: This recommendation was 
not adopted because "nearby Indian 
tribes" are included in the definition of 
surrounding community. 

One comment suggested amending 
paragraph (b)(6) to read, "Any other 
information that may assist the 
Secretary in determining whether 
gaming is or is not detrimental to the 
surrounding community" to avoid 
sounding conclusory. 

Response: This recommendation was 
adopted. 

One comment suggested adding, 
"such as the size of the proposed 
gaming establishment" to paragraph 
(a)(3). 

Response: This recommendation was 
not adopted because the proposed 
language is already included in the 
paragraph. 

One comment suggested striking 
paragraph (b)(4) and (5). 

Response: This recommendation was 
not adopted because the paragraphs are 
necessary to the evaluation. 
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One comment suggested that 
paragraph (b) should not apply to 
entities that do not intend to file a 
protest against the proposed 
establishment. 

Response: This recommendation was 
not adopted because it is not necessary. 
The paragraph does not compel 
recipients to comment. 

One comment suggested that the 
consultation letter and the published 
notice should specify the studies 
(including one on crime and one on 
impacts on existing gaming) and 
provide the Web site where these 
studies can be viewed. 

Response: This recommendation was 
not adopted because it is unnecessary. 
The information is routinely available 
should an individual decide that they 
want such data. 

Evaluation and Concurrence 

Section 292.21 How will the Secretary 
evaluate a proposed gaming 
establishment? 

Several comments suggested that the 
regulations should provide that lands 
"far from the tribe's existing reservation 
will be disfavored for taking into trust 
for the purposes of gaming. " 

Response: This recommendation was 
not adopted because it refers to an issue 
that is considered when the Secretary 
takes lands into trust under 25 CFR part 
151. 

Several comments suggested that the 
Secretary, when making his 
determination pursuant to paragraph 
(b), must not consider the financial 
effects of competition on other Indian or 
non-Indian gaming establishments, in 
accordance with the Congressional 
intent of IGRA. 

Response: This recommendation was 
not adopted because the Secretary does 
not necessarily include in the analysis 
the financial effects of competition on 
other gaming establishments; however, 
the Secretary does examine detrimental 
effect on the surrounding community 
and nearby tribes, including detrimental 
financial effects. 

Several comments suggested that all 
appropriate State, local, and nearby 
tribal officials should also be notified of 
a disapproval pursuant to paragraph (c). 

Response: Because of restructuring, 
this comment addresses § 292.21(b). 
This recommendation was not adopted 
because it is unnecessary. Interested 
parties can make individual inquiries if 
there is a need. 

One comment suggested that 
community disapproval of a casino 
should require the Secretary to 
disapprove an application. 

Response: This recommendation was 
not adopted because it is not consistent 
withIGRA. 

One comment suggested rewriting 
§ 292.21 to read: 

(b) The Secretary will consider all the 
information submitted or developed under 
§ 292.18 and all the documentation received 
under § 292.19 in evaluating the proposed 
gaming establishment's detrimental impacts 
on the host-community and surrounding 
counties. (cl IT the Secretary disapproves of 
the gaming proposal, the Secretary will 
inform the tribe and set forth the reasons for 
the disapproval. (dl IT the Secretary approves 
of the gaming proposal, the Secretary will 
proceed under § 292.22. 

Response: This recommendation was 
not adopted because the changes are 
unnecessary. The paragraph, as 
amended, is sufficient to address the 
commenter's concerns. 

One comment suggested adding a new 
paragraph: 

The Secretary will make a presumption 
that the proposed project will have a 
detrimental effect on the surrounding 
community if the proposal negatively 
impacts the stewardship, economic 
development, or cultural preservation plans 
of a federally recognized tribe that does have 
a strong ancestral or cultural nexus to the 
lands in question. That presumption may be 
overcome only by compelling evidence. 

Response: This recommendation was 
not adopted because it is beyond the 
scope of the regulations and 
inconsistent with IGRA. 

One comment recommended that the 
regulation establish specific standards 
by which the Secretary must abide in 
making his two-part determination. 

Response: This recommendation was 
not adopted because the regulations 
provide the necessary procedures and 
standards for the Secretary to make a 
decision. 

One comment suggested that any 
findings must be supported by 
substantial evidence in the record and 
that the findings include the evidence 
that is contained in the record. 

Response: This recommendation was 
not adopted because it is unnecessary. 
Including a standard of proof adds a 
layer of potential ambiguity to the 
analysis. 

Section 292.22 How does the Secretary 
request the Governor's concurrence? 

Several comments suggested that the 
Governor's retention of a silent veto 
power over the proposal (paragraph (d)) 
is inconsistent with the Congressional 
intent of IGRA, and that the State must 
therefore be required to respond to the 
tribe's proposal. 

Response: This recommendation was 
not adopted because the Governor's 
silent veto is consistent with IGRA. 

Several comments suggested that a 
lack of response from the Governor 
should be interpreted as a concurrence. 

Response: This recommendation was 
not adopted because there is no 
statutory basis on which to create a 
regulation that says a Governor's silence 
means concurrence. 

One comment recommended that the 
Governor and the State legislature must 
concur in the decision. 

Response: This recommendation was 
not adopted because IGRA specifically 
identifies the Governor and not the 
State; this provision is distinguished 
from other sections ofIGRA that 
specifically mention the State. 

One comment suggested that, if the 
Governor does not respond to a request 
for concurrence within the established 
period, the tribe should be permitted to 
reinstate the findings of fact within a 
reasonable period oftime or, in the 
alternative, the tribe can provide 
information to supplement the material 
provided under §§ 292.16-292.18. 

Response: This recommendation was 
not adopted. As a courtesy, however, 
the Department will notify the tribe 
when the time period has passed 
without a response from the Governor. 

One comment disapproved of the 
Governor's power to approve or veto the 
proposal. 

Response: The power is specifically 
detailed in IGRA. 

One comment suggested replacing, 
"makes a favorable Secretarial 
Determination" in paragraph (a) with, 
"approves the tribal gaming proposal." 

Response: This recommendation was 
not adopted because it is an 
unnecessary change. 

One comment suggested striking 
paragraph (b), subparagraph (2), because 
the regulations do not require that the 
Governor be given notice of the intent 
to place a gaming facility on land 
already held in trust. 

Response: This recommendation was 
not adopted because it is premised on 
a misreading of the statute and it is no 
longer applicable because the section 
was reorganized. 

One comment suggested amending 
paragraph (b), subparagraph (1), to read, 
"The land is not eligible for gaming 
pursuant to 25 U.S.C. 2719(b)(1)(A)" so 
as to not preclude gaming pursuant to 
the exceptions set forth in 25 U.S.C. 
2719(b)(1)(B). 

Response: This recommendation was 
adopted in part. An additional section, 
now § 292.23, was added to the 
regulations in order to clarify what 
happens ifthe Governor does not 
affirmatively concur with the Secretarial 
Determination. 
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Several comments suggested that the 
18-month period is too long. 

Response: This recommendation was 
not adopted because the one-year time 
period with a possibility of a six-month 
extension is reasonable. 

Section 292.23 Can the public review 
the application for a Secretarial 
Determination? 

This section was renamed "What 
happens if the Governor does not 
affirmatively concur with the Secretarial 
Determination?" and reorganized. 

One comment suggested clarifying 
former § 292.23 by indicating whether a 
formal ForA request must be filed to 
review the application or if the 
application is immediately available, 
subject to the limitations on disclosure 
in the FOIA, the Privacy Act, and the 
Trade Secrets Act, upon request. 

Response: This recommendation was 
not adopted because it is implicit that 
the application is available for review. 

One comment suggested replacing, 
"the tribe's application * * * over the 
land" with the following: 

The local BlA agency or Regional Office 
will provide a minimum of two copies of the 
tribe's application and all supporting 
documents for public review to: (1) Governor 
of the [Sjtate's office; (2) Public County 
Office within the proposed host-community; 
and (3) the tribe's application and all 
material will also be available at the local 
BlA agency or Regional Office having 
administrative jurisdiction over the land. 

Response: This recommendation was 
not adopted because the modification is 
unnecessary. 

Several comments suggested that 
§ 292.23 explicitly provide that the BIA 
will consult with the applicant tribe 
regarding what information should be 
protected from disclosure. 

Response: This recommendation was 
not adopted; however, it will be 
suggested that the tribe submit a 
suggested redacted version of its 
documentation along with the full 
application, in order to speed the 
Department's identification and review 
of the material the tribe considers 
protected from disclosure. 

One comment stated that § 292.23's 
public review provisions are, 
"inadequate in the digital age." 

Response: This recommendation was 
not adopted because the provisions set 
forth in this section are adequate to 
provide public review. 

Section 292.24 Do information 
collections in this part have Office of 
Management and Budget approval? 

This section was renamed-"Can the 
public review the Secretarial 
Determination?" and reorganized. 

One comment suggested that former 
§ 292.24 is in violation of the Paperwork 
Reduction Act (PRA), which requires 
the agency to include in its burden 
estimate all collections of information 
that will be solicited (even if voluntary) 
by "ignoring" the financial burden 
imposed on State and local governments 
and private entities. 

Response: This recommendation was 
not adopted because this section is 
compliant with the PRA. The 
information collection requirements, 
along with a corresponding comment 
period, were published in the Federal 
Register on January 19, 2007. The 
requirements were approved by the 
OMB on February 27,2007 and expire 
on February 28, 2010. 

General Comments on the Section 2719 
Regulations 

Several comments suggested adding a 
so-called, "grandfather clause" in the 
regulations. For example, one comment 
suggested adding the following 
language: "This regulation shall apply 
prospectively and existing Indian 
gaming on Indian lands recognized as 
eligible for gaming by the Secretary, the 
National Indian Gaming Commission, 
Congress or a Federal court shall not be 
disturbed." Some comments suggested 
waiving the regulations for complete 
applications that have been actively 
reviewed. Other comments suggested 
the regulations only apply to 
applications received after a certain 
date. Finally, several comments 
suggested that the regulations should 
apply to all pending applications with 
an opportunity to amend. 

Response: This recommendation was 
adopted in part. A new § 292.26 was 
added in order to address these issues. 
During the course of implementing 
IGRA section 20, the Department and 
the NIGC have issued a number of legal 
opinions to address the ambiguities left 
by Congress and provide legal advice for 
agency decisionmakers, or in some 
cases, for the interested parties facing an 
unresolved legal issue. These legal 
opinions typically have been issued by 
the Department's Office of the Solicitor 
or the NIGC's Office of General Counsel. 
In some cases, the Department or the 
NIGC subsequently relied on the legal 
opinion to take some final agency 
action. In those cases, section 292.26(a) 
makes clear that these regulations will 
have no retroactive effect to alter any 
final agency decision made prior to the 
effective date ofthese regulations. In 
other cases, however, the Department or 
the NIGC may have issued a legal 
opinion without any subsequent final 
agency action. It is expected that in 
those cases, the tribe and perhaps other 

parties may have relied on the legal 
opinion to make investments into the 
subject property or taken some other 
actions that were based on their 
understanding that the land was eligible 
for gaming. Therefore, section 292.26(b) 
states that these regulations also shall 
not apply to applicable agency actions 
taken after the effective date of these 
regulations when the Department or the 
NIGC has issued a written opinion 
regarding the applicability of 25 U.S.C. 
2719 before the effective date of these 
regulations. In this way, the Federal 
Government may be able to follow 
through with its prior legal opinions 
and take final agency actions consistent 
with those opinions, even if these 
regulations now have created a conflict. 
However, these regulations will not 
affect the Department's or the NIGC's 
ability to qualify, modify or withdraw 
its prior legal opinions. In addition, 
these regulations do not alter the fact 
that the legal opinions are advisory in 
nature and thus do not legally bind the 
persons vested with the authority to 
make final agency decisions. 

One comment suggested including the 
Checklist for Gaming Acquisitions 
Gaming-Related Acquisitions and IGRA 
Section 2719 Determinations, in the 
regulations. 

Response: This recommendation was 
not adopted. To the extent that the 
Checklist is inconsistent with the 
regulations, the regulations control. 
Matters in the Checklist that are not 
covered by the regulations, and are not 
otherwise inconsistent with the 
regulations, remain in effect. 

One comment suggested that the 
regulations include a provision that says 
an application is still eligible for 
consideration even if a tribe is unable to 
include all the itemized information in 
the application. 

Response: In order to promote 
informed decisionmaking, this 
recommendation was not adopted. 

One comment suggested that the 
regulations clearly define the role of 
NIGC. 

Response: Other than the changes to 
§ 292.3, this recommendation was not 
adopted. The roles and responsibilities 
of the NIGC cannot be addressed by the 
Department of the Interior regulations 
and instead must be defined by that 
agency's own regulations. 

One comment suggested adding an 
evidentiary standard to subpart B stating 
that the burden rests on the applicant 
tribe to demonstrate that a section 2719 
exception applies. 

Response: This recommendation was 
not adopted. It is understood that the 
burden is on the applicant tribe to 
establish its eligibility for an exception. 
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These regulations establish the 
standards that the applicant must meet. 

One comment suggested that subpart 
B be revised to provide clarity and 
consistency by specifying which agency 
or official will issue opinions covered 
by §292.4. 

Response: This recommendation was 
adopted in the revised § 292.3. 

One comment suggested that the 
regulations indicate what constitutes 
final agency action and that the 
regulations specify what constitutes a 
record and what is the appeals process, 
if any. 

Response: This recommendation was 
not adopted. The standard provisions of 
the Administrative Procedure Act apply. 

Several comments suggested that the 
regulations be rejected in their entirety 
because they promote "casino 
shopping." 

Response: This recommendation was 
not adopted. The standards included in 
these regulations will limit the concerns 
addressed by the commenter consistent 
with the existing provisions of IGRA. 

One comment suggested that if the 
local community does not want a 
casino, that should be the end of the 
inquiry. 

Response: This recommendation was 
not adopted because IGRA requires only 
a Governor's concurrence, not a local 
community concurrence. 

Several comments suggested that 
there be a role for public comment and 
participation in the initial reservation 
and restored lands to restored tribes 
processes. 

Response: Unlike the exception in 
IGRA section 2719(b)(1)(A), the 
exceptions in section 2719(b)(1)(B) do 
not reference an opportunity for public 
comment. Because section 2719(b)(1)(B) 
presents a fact-based inquiry, it is 
unnecessary to include a requirement 
for public comment in the regulations. 
Nonetheless, there are opportunities for 
public comment in other parts of the 
administrative process-for example, in 
the process to take the land in trust and 
during the NEP A review process. 
Although the regulations do not provide 
a formal opportunity for public 
comment under subpart B of these 
regulations, the public may submit 
written comments that are specific to a 
particular lands opinion. Submissions 
may be sent to the appropriate agency 
that is identified in § 292.3. 

One comment suggested including a 
"fair-play" clause to ensure that 
speculators do not use tribes and that 
there are no misrepresentations in the 
process. 

Response: This recommendation was 
not adopted because it is beyond the 

scope of the regulations and 
inconsistent with IGRA. 

One comment suggested that cities be 
given advance notice of gaming related 
trust land requests and that there be a 
good faith requirement that the parties 
negotiate the issues before the 
application is accepted. 

Response: This recommendation was 
not adopted because it is beyond the 
scope of the regulations and 
inconsistent with IGRA. 

One comment suggested that the 
Department should consult with any 
other tribe that can show historical ties 
to a particular site. 

Response: This recommendation was 
not adopted. The Department will 
consult with a nearby Indian tribe at 
which time it can explain its significant 
historical connection to the land, and 
show any detrimental impact on that 
tribe's traditional cultural connection to 
the land. 

One comment suggested that tribes be 
required to submit development 
agreements. 

Response: This recommendation was 
not adopted because it is beyond the 
scope of the regulations and 
inconsistent with IGRA. 

One comment suggested that the 
regulations comply with the mandates 
of Adams v. U.S., 319 U.S. 3212 (1943) 
and U.S. v. Fox, 94 U.S. 315 (1876) 
regarding State cession of jurisdiction. 
The comment argues that State 
legislatures must give permission to 
cede jurisdiction to the Federal 
Government. 

Response: This recommendation was 
not adopted because the comment raises 
issues pertaining to 25 CFR part 151-
Land Acquisitions, not IGRA. 

Several comments suggested that the 
regulations define "gaming" and the 
scope of gaming, i.e., the range of 
proposals to which the regulations 
would apply. 

Response: This recommendation was 
not adopted as outside the scope of 
these regulations. 

Several comments suggested adding a 
definition for "detrimental to the 
surrounding community" and including 
the standards by which the Department 
will make its decision regarding 
detrimental to the surrounding 
community. 

Response: This recommendation was 
not adopted because the Department 
will evaluate detriment on a case-by
case basis based on the information 
developed in the application and 
consultation process. 

One comment suggested that the 
Department of the Interior is without 
authority to issue these regulations 
since IGRA grants NIGC rule making 

authority and that only the NIGC has 
authority to make decisions regarding 
what constitutes Indian lands under 
IGRA. 

Response: The NIGC's rule making 
authority is not to the exclusion of the 
Department of the Interior. Section 2719 
specifically references the Secretary of 
the Interior. 

Procedural Requirements 

Regulatory Planning and Review 
(Executive Order 12866) 

The Office of Management and Budget 
(OMB) has determined that this rule is 
significant. OMB's guidance on 
Executive Order 12866 requires that a 
cost-benefit analysis be done for 
significant rules and that it contain 
three elements. These elements are a 
statement of record, an examination of 
alternative approaches, and an analysis 
of costs and benefits. 

The anticipated expenses or costs to 
the public or to the tribes who submit 
applications for gaming on land 
acquired after October 17,1988 will be 
more than $100 million, therefore the 
rule is an economically significant 
regulatory action. 

The intent of Executive Order 12866 
is to provide decision makers with 
appropriate information to determine 
that a regulatory action imposing costs 
and yielding benefits, or otherwise 
having the effects sought by authorizing 
legislation, is both needed and is 
economically justified. 

The Indian Gaming Regulatory Act of 
1988 (IGRA) generally prohibits gaming 
on land acquired in trust after October 
17,1988, but provides several 
exceptions. Executive Order 12866 
applies only to gaming on land under 
the general exception, which requires a 
two-part determination by the Secretary 
that gaming on the land would be in the 
best interest of the tribe and its 
members, and not detrimental to the 
surrounding community. 

No cost-benefit analysis is necessary 
for gaming on newly acquired trust land 
under the exceptions for lands located 
within or contiguous to the boundaries 
of the reservation (former reservation in 
Oklahoma,orlastrecognized 
reservation for tribes outside Oklahoma 
that have no reservation) of the Indian 
tribe on October 17, 1988; or lands that 
are taken into trust as part of a 
settlement of a land claim, the initial 
reservation of an Indian tribe 
acknowledged by the Secretary under 
the Federal acknowledgment process, or 
the restoration of lands for an Indian 
tribe that is restored to Federal 
recognition. Tribes eligible under these 
exceptions are permitted to game on 
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lands acquired in trust after October 17, 
1988. For these exceptions the rule 
establishes regulations for the Secretary 
in establishing eligibility. Establishing 
eligibility is a factual analysis and 
decision that incurs no cost or benefits. 

This rule establishes regulations that 
will impose costs on the tribe, the 
Bureau of Indian Affairs, State and local 
governments, and the public in the 
expectation that gaming revenues will 
increase for the benefit of the tribe, 
employees, and the surrounding 
community. 

Tribes wishing to game on land 
acquired in trust after October 17, 1988 
that are not excepted will need to make 
an application to the Secretary for a 
two-part determination. The Secretary 
of the Interior and Federal employees to 
whom the Secretary's authorities under 
IGRA are or will be delegated will incur 
costs for preparing and reviewing the 
application. 

These regulations establish 
requirements for the submission, review 
and approval of a land acquisition 
application and a two-part 
determination in a timely manner. The 
anticipated expenses or costs to the 
public or to the tribes who submit 
applications will be substantial. Tribes 
will be required to gather and submit 
information to the Secretary that 
substantiates both parts ofthe two-part 
determination. The cost of application 
will vary widely for gaming projects of 
different size and complexity from two 
man-years to five man-years, or more for 
each application. 

IGRA requires the Secretary to consult 
with the Indian tribe and appropriate 
State, and local officials, including 
officials of other nearby Indian tribes in 
making a two-part determination. 
Responding to the consultation will 
impose costs on State, local, and other 
tribal governments. In aggregate the cost 
is estimated at one to two man-years for 
each application. 

Compliance with the National 
Environmental Policy Act ("NEP A") 
will be required. While NEP A 
documents are Federal documents to be 
used by decision makers in taking major 
Federal actions, the cost associated with 
preparing the studies will be primarily 
a cost of the tribe. Depending on the 
NEP A document required, preparation 
is expected to cost between 4 and 20 
man-years, or more, and the BIA will 
expend from one to three man-years 
reviewing and supplementing the 
studies for each application. 

NEP A requires the consideration of 
input from all parties on the expected 
impact on the human environment of 
the proposed major Federal action. The 
cost to the public and interested parties 

will vary widely. For controversial 
actions interested parties may prepare 
parallel studies that are nearly equal in 
scope to the NEP A document, so the 
average estimated cost may be one-half 
the cost of NEP A compliance, therefore 
from 2 man-years to 10 man-years for 
each application. 

A determination that results in a 
gaming facility on after-acquired land 
will result in costs to the surrounding 
community for roads, police and fire 
services, reduction of property tax rolls, 
government services, education, 
housing, and problem gambling. The 
NEP A document will address the 
mitigation of significant impacts. The 
cost of impacts that are not significant 
will be borne by the surrounding 
community at an unknown level. 

On September 21,2007, the Assistant 
Secretary-Indian Affairs issued a 
Checklist for Gaming Acquisitions, 
Gaming-related Acquisitions, and IGRA 
Section 20 Determinations. The 
Checklist provides a systematic format 
for Regional Directors to evaluate 
specified factors for a two-part 
determination. 

The benefits of gaming on newly 
acquired land will be for the tribe, 
employees, State and local government, 
nearby businesses, and local economic 
conditions. Jobs created by a gaming 
establishment generally vary from 500 
to 5,000. According to economic 
studies, the new employee payroll spent 
locally creates secondary jobs at nearby 
businesses from 75 to 750. Housing 
demand by new employees increases 
local property tax collections by 
amounts that vary widely depending on 
the existing stock of dwellings and the 
tax rate. Income tax collections on the 
new jobs increase depending on State 
income tax rates. Studies have shown 
that unemployment and welfare rolls 
decrease in the counties surrounding 
new gaming facilities, with the benefit 
variable depending on existing 
unemployment and welfare rates. The 
net gaming revenue that is available to 
the tribe will vary depending on the 
location and size ofthe new gaming 
facility, and is expected to be from 
$5,000,000 to $200,000,000. 

Currently, there are approximately 
225 Indian tribes engaged in class II 
(bingo) and class III (casino) gaming. 
Although IGRA permits a tribe to 
acquire off-reservation land for gaming, 
it does not require tribes to do so. The 
cost of an application is completely 
optional and avoidable for a tribe. Each 
applicant tribe may evaluate the high 
cost of applying to game on off
reservation after-acquired trust land 
against the expected net gaming revenue 

to determine whether to incur the cost 
of complying with this rule. 

The alternative considered was 
continuing to review applications using 
the Checklist. The costs and benefits 
using the Checklist are essentially the 
same as under the rule. The alternative 
was rejected in favor of establishing 
mandatory factors to be used in making 
a two-part determination. 

Regulatory Flexibility Act 

The Department of the Interior 
certifies that this document will not 
have a significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). Indian tribes are not 
considered to be small entities for the 
purposes of this Act. 

Small Business Regulatory Enforcement 
Fairness Act (SBREF A) 

This rule is not a major rule under 5 
U.S.c. 804(2), the Small Business 
Regulatory Enforcement Fairness Act. 
This rule: 

(a) Does not have an annual effect on 
the economy of $100 million or more. 

(b) Will not cause a major increase in 
costs or prices for consumers, 
individual industries, Federal, State, or 
local government agencies, or 
geographic regions. 

(c) Does not have significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
the ability of U.S.-based enterprises to 
compete with foreign-based enterprises. 

Unfunded Mandates Reform Act 

This rule does not impose an 
unfunded mandate on State, local or 
tribal governments or the private sector 
of more than $100 million per year. The 
rule does not have a significant or 
unique effect on State, local or tribal 
government or the private sector. A 
statement containing the information 
required by the Unfunded Mandates 
Reform Act (2 U.S.C. 1531 et seq.) is not 
required because only Indian tribes may 
conduct gaming activities on land 
acquired after October 17,1988, only if 
the land meets the exceptions in section 
27190fIGRA. 

Takings Implication Assessment 
(Executive Order 12630) 

In accordance with Executive Order 
12630, the Department has determined 
that this rule does not have significant 
takings implications. The rule does not 
pertain to the "taking" of private 
property interests, nor does it impact 
private property. A takings implication 
assessment is not required. 



Federal Register/Vol. 73, No. 98/Tuesday, May 20, 2008/Rules and Regulations 29375 

Federalism (Executive Order 13132) 

In accordance with Executive Order 
13132, the Department has determined 
that this rule does not have significant 
Federalism implications because it does 
not substantially and directly affect the 
relationship between the Federal and 
State governments and does not impose 
costs on States or localities. A 
Federalism Assessment is not required. 

Civil Justice Reform (Executive Order 
12988) 

This rule complies with the 
requirements of Executive Order 12988. 
Specifically, this rule: 

(a) Does not unduly burden the 
judicial system; 

(b) Meets the criteria of section 3(a) 
requiring that all regulations be 
reviewed to eliminate errors and 
ambiguity and be written to minimize 
litigation; and 

(c) Meets the criteria of section 3(b)(2) 
requiring that all regulations be written 
in clear language and contain clear legal 
standards. The rule does not preempt 
any statute. 

National Environmental Policy Act 
The Department has determined that 

this rule does not constitute a major 
Federal action significantly affecting the 
quality of the human environment and 
that no detailed statement is required 
under the National Environmental 
Policy Act of 1969. 

Paperwork Reduction Act 
The information collection has been 

reviewed and cleared by the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget under 
the Paperwork Reduction Act of 1995, 
as amended. The collection has been 
assigned the tracking number of OMB 
Control Number 1076-0158. The 
collection of information is unique for 
each tribe even though each submission 
addresses the requirements found in 
§ 292.16. 

All information is collected in the 
tribe's application. Respondents submit 
information in order to obtain a benefit. 
Each response is estimated to take 1,000 
hours to review instructions, search 
existing data sources, gather and 
maintain necessary data, and prepare in 
format for submission. We anticipate 
that two responses will be submitted 
annually for an annual burden of 2,000 
hours. 

Consultation With Indian Tribes 
(Executive Order 13175) 

Under the criteria in Executive Order 
13175, we have conducted consultation 
meetings with tribal leaders regarding 
the proposed regulations in the 

following locations: Uncasville, 
Connecticut on March 30, 2006; 
Albuquerque, New Mexico on April 5, 
2006; Sacramento, California on April 
18, 2006 and Minneapolis, Minnesota 
on April 20, 2006. A notice of the 
consultation meetings was published in 
the Federal Register on April 11, 2006 
(71 FR 18350). In addition, a draft 
regulation was sent to all tribal leaders 
in the lower 48 States on March 15, 
2006, seeking comments on the draft 
regulation. Numerous comments were 
received by the Department. The 
Department revised the draft regulation 
in response to written comments and 
oral comments received at the 
consultation meetings. No action is 
taken under this rule unless a tribe 
submits an application to acquire land 
under section 2719 ofIGRA. 

Effects on the Nation's Energy Supply 
(Executive Order 13211) 

This rule does not have a significant 
effect on the nation's energy supply, 
distribution, or use as defined by 
Executive Order 13211. 

Information Quality Act 

In developing this rule, we did not 
conduct or use a study, experiment, or 
survey requiring peer review under the 
Information Quality Act (Pub. L. 106-
554). 

List of Subjects in 25 CFR Part 292 

Indians-business and finance, 
Indians-gaming. 

• For reasons stated in the preamble, the 
Bureau of Indian Affairs amends 
subchapter N, chapter I of title 25 ofthe 
Code of Federal Regulations to add part 
292 to read as follows: 

PART 292-GAMING ON TRUST 
LANDS ACQUIRED AFTER OCTOBER 
17,1988 

Subpart A-General Provisions 
Sec. 
292.1 What is the purpose of this part? 
292.2 How are key terms defined in this 

part? 

Subpart B-Exceptions to Prohibition on 
Gaming on Newly Acquired Lands 
292.3 How does a tribe seek an opinion on 

whether its newly acquired lands meet, 
or will meet, one of the exceptions in 
this subpart? 

292.4 What criteria must newly acquired 
lands meet under the exceptions 
regarding tribes with and without a 
reservation? 

"Settlement of a Land Claim" Exception 

292.5 When can gaming occur on newly 
acquired lands under a settlement of a 
land claim? 

"Initial Reservation" Exception 

292.6 What must be demonstrated to meet 
the "initial reservation" exception? 

"Restored Lands" Exception 

292.7 What must be demonstrated to meet 
the "restored lands" exception? 

292.8 How does a tribe qualify as having 
been federally recognized? 

292.9 How does a tribe show that it lost its 
government-to-government relationship? 

292.10 How does a tribe qualify as having 
been restored to Federal recognition? 

292.11 What are "restored lands"? 
292.12 How does a tribe establish its 

connection to newly acquired lands for 
the purposes of the "restored lands" 
exception? 

Subpart C-Secretarial Determination and 
Governor's Concurrence 

292.13 When can a tribe conduct gaming 
activities on newly acquired lands that 
do not qualify under one of the 
exceptions in subpart B of this part? 

292.14 Where must a tribe file an 
application for a Secretarial 
Determination? 

292.15 Maya tribe apply for a Secretarial 
Determination for lands not yet held in 
trust? 

Application Contents 

292.16 What must an application for a 
Secretarial Determination contain? 

292.17 How must an application describe 
the benefits and impacts of a proposed 
gaming establishment to the tribe and its 
members? 

292.18 What information must an 
application contain on detrimental 
impacts to the surrounding community? 

Consultation 

292.19 How will the Regional Director 
conduct the consultation process? 

292.20 What information must the 
consultation letter include? 

Evaluation and Concurrence 

292.21 How will the Secretary evaluate a 
proposed gaming establishment? 

292.22 How does the Secretary request the 
Governor's concurrence? 

292.23 What happens if the Governor does 
not affirmatively concur with the 
Secretarial Determination? 

292.24 Can the public review the 
Secretarial Determination? 

Information Collection 

292.25 Do information collections in this 
part have Office of Management and 
Budget approval? 

Subpart D-Effect of Regulations 

292.26 What effect do these regulations 
have on pending applications, final 
agency decisions and opinions already 
issued? 

Authority: 5 U.S.C. 301, 25 U.S.C. 2, 9, 
2719,43 U.S.C. 1457. 
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Subpart A-General Provisions 

§ 292.1 What is the purpose of this part? 
The Indian Gaming Regulatory Act of 

1988 (IGRA) contains several exceptions 
under which class II or class III gaming 
may occur on lands acquired by the 
United States in trust for an Indian tribe 
after October 17, 1988, if other 
applicable requirements of IGRA are 
met. This part contains procedures that 
the Department of the Interior will use 
to determine whether these exceptions 
apply. 

§ 292.2 How are key terms defined in this 
part? 

For purposes of this part, all terms 
have the same meaning as set forth in 
the definitional section of IGRA, 25 
U.S.C. 2703. In addition, the following 
terms have the meanings given in this 
section. 

Appropriate State and local officials 
means the Governor of the State and 
local government officials within a 25-
mile radius of the proposed gaming 
establishment. 

BIA means Bureau of Indian Affairs. 
Contiguous means two parcels of land 

having a common boundary 
notwithstanding the existence of non
navigable waters or a public road or 
right-of-way and includes parcels that 
touch at a point. 

Former reservation means lands in 
Oklahoma that are within the exterior 
boundaries of the last reservation that 
was established by treaty, Executive 
Order, or Secretarial Order for an 
Oklahoma tribe. 

IGRA means the Indian Gaming 
Regulatory Act of 1988, as amended and 
codified at 25 U.S.C. 2701-2721. 

Indian tribe or tribe means any Indian 
tribe, band, nation, or other organized 
group or community of Indians that is 
recognized by the Secretary as having a 
government -to-government relationship 
with the United States and is eligible for 
the special programs and services 
provided by the United States to Indians 
because oftheir status as Indians, as 
evidenced by inclusion of the tribe on 
the list of recognized tribes published 
by the Secretary under 25 U.S.C. 479a-
1. 

Land claim means any claim by a 
tribe concerning the impairment of title 
or other real property interest or loss of 
possession that: 

(1) Arises under the United States 
Constitution, Federal common law, 
Federal statute or treaty; 

(2) Is in conflict with the right, or title 
or other real property interest claimed 
by an individual or entity (private, 
public, or governmental); and 

(3) Either accrued on or before 
October 17,1988, or involves lands held 

in trust or restricted fee for the tribe 
prior to October 17,1988. 

Legislative termination means Federal 
legislation that specifically terminates 
or prohibits the government-to
government relationship with an Indian 
tribe or that otherwise specifically 
denies the tribe, or its members, access 
to or eligibility for government services. 

Nearby Indian tribe means an Indian 
tribe with tribal Indian lands located 
within a 25-mile radius of the location 
of the proposed gaming establishment, 
or, ifthe tribe has no trust lands, within 
a 25-mile radius of its government 
headquarters. 

Newly acquired lands means land that 
has been taken, or will be taken, in trust 
for the benefit of an Indian tribe by the 
United States after October 17, 1988. 

Office of Indian Gaming means the 
office within the Office of the Assistant 
Secretary-Indian Affairs, within the 
Department of the Interior. 

Regional Director means the official in 
charge of the BIA Regional Office 
responsible for BIA activities within the 
geographical area where the proposed 
gaming establishment is to be located. 

Reservation means: 
(1) Land set aside by the United States 

by final ratified treaty, agreement, 
Executive Order, Proclamation, 
Secretarial Order or Federal statute for 
the tribe, notwithstanding the issuance 
of any patent; 

(2) Land of Indian colonies and 
rancherias (including rancherias 
restored by judicial action) set aside by 
the United States for the permanent 
settlement ofthe Indians as its 
homeland; 

(3) Land acquired by the United States 
to reorganize adult Indians pursuant to 
statute; or 

(4) Land acquired by a tribe through 
a grant from a sovereign, including 
pueblo lands, which is subject to a 
Federal restriction against alienation. 

Secretarial Determination means a 
two-part determination that a gaming 
establishment on newly acquired lands: 

(1) Would be in the best interest of the 
Indian tribe and its members; and 

(2) Would not be detrimental to the 
surrounding community. 

Secretary means the Secretary of the 
Interior or authorized representative. 

Significant historical connection 
means the land is located within the 
boundaries of the tribe's last reservation 
under a ratified or unratified treaty, or 
a tribe can demonstrate by historical 
documentation the existence of the 
tribe's villages, burial grounds, 
occupancy or subsistence use in the 
vicinity of the land. 

Surrounding community means local 
governments and nearby Indian tribes 

located within a 25-mile radius of the 
site of the proposed gaming 
establishment. A local government or 
nearby Indian tribe located beyond the 
25-mile radius may petition for 
consultation if it can establish that its 
governmental functions, infrastructure 
or services will be directly, immediately 
and significantly impacted by the 
proposed gaming establishment. 

Subpart B-Exceptions to Prohibitions 
on Gaming on Newly Acquired Lands 

§ 292.3 How does a tribe seek an opinion 
on whether its newly acquired lands meet, 
or will meet, one of the exceptions in this 
subpart? 

(a) If the newly acquired lands are 
already in trust and the request does not 
concern whether a specific area of land 
is a "reservation," the tribe may submit 
a request for an opinion to either the 
National Indian Gaming Commission or 
the Office of Indian Gaming. 

(b) If the tribe seeks to game on newly 
acquired lands that require a land-into
trust application or the request concerns 
whether a specific area of land is a 
"reservation," the tribe must submit a 
request for an opinion to the Office of 
Indian Gaming. 

§ 292.4 What criteria must newly acquired 
lands meet under the exceptions regarding 
tribes with and without a reservation? 

For gaming to be allowed on newly 
acquired lands under the exceptions in 
25 U.S.C. 2719(a) ofIGRA, the land 
must meet the location requirements in 
either paragraph (a) or paragraph (b) of 
this section. 

(a) If the tribe had a reservation on 
October 17,1988, the lands must be 
located within or contiguous to the 
boundaries of the reservation. 

(b) If the tribe had no reservation on 
October 17,1988, the lands must be 
either: 

(1) Located in Oklahoma and within 
the boundaries of the tribe's former 
reservation or contiguous to other land 
held in trust or restricted status for the 
tribe in Oklahoma; or 

(2) Located in a State other than 
Oklahoma and within the tribe's last 
recognized reservation within the State 
or States within which the tribe is 
presently located, as evidenced by the 
tribe's governmental presence and tribal 
population. 

"Settlement of a Land Claim" Exception 

§ 292.5 When can gaming occur on newly 
acquired lands under a settlement of a land 
claim? 

This section contains criteria for 
meeting the requirements of 25 U.S.c. 
2719(b)(1)(B)(i), known as the 
"settlement of a land claim" exception. 
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Gaming may occur on newly acquired 
lands ifthe land at issue is either: 

(a) Acquired under a settlement of a 
land claim that resolves or extinguishes 
with finality the tribe's land claim in 
whole or in part, thereby resulting in the 
alienation or loss of possession of some 
or all of the lands claimed by the tribe, 
in legislation enacted by Congress; or 

(b) Acquired under a settlement of a 
land claim that: 

(1) Is executed by the parties, which 
includes the United States, returns to 
the tribe all or part of the land claimed 
by the tribe, and resolves or 
extinguishes with finality the claims 
regarding the returned land; or 

(2) Is not executed by the United 
States, but is entered as a final order by 
a court of competent jurisdiction or is 
an enforceable agreement that in either 
case predates October 17,1988 and 
resolves or extinguishes with finality 
the land claim at issue. 

"Initial Reservation" Exception 

§ 292.6 What must be demonstrated to 
meet the "initial reservation" exception? 

This section contains criteria for 
meeting the requirements of 25 U.S.C. 
2719(b)(1)(B)(ii), known as the "initial 
reservation" exception. Gaming may 
occur on newly acquired lands under 
this exception only when all of the 
following conditions in this section are 
met: 

(a) The tribe has been acknowledged 
(federally recognized) through the 
administrative process under part 83 of 
this chapter. 

(b) The tribe has no gaming facility on 
newly acquired lands under the restored 
land exception of these regulations. 

(c) The land has been proclaimed to 
be a reservation under 25 U.S.C. 467 
and is the first proclaimed reservation of 
the tribe following acknowledgment. 

(d) If a tribe does not have a 
proclaimed reservation on the effective 
date of these regulations, to be 
proclaimed an initial reservation under 
this exception, the tribe must 
demonstrate the land is located within 
the State or States where the Indian 
tribe is now located, as evidenced by the 
tribe's governmental presence and tribal 
population, and within an area where 
the tribe has significant historical 
connections and one or more of the 
following modern connections to the 
land: 

(1) The land is near where a 
significant number of tribal members 
reside; or 

(2) The land is within a 25-mile 
radius of the tribe's headquarters or 
other tribal governmental facilities that 
have existed at that location for at least 

2 years at the time of the application for 
land-into-trust; or 

(3) The tribe can demonstrate other 
factors that establish the tribe's current 
connection to the land. 

"Restored Lands" Exception 

§292.7 What must be demonstrated to 
meet the "restored lands" exception? 

This section contains criteria for 
meeting the requirements of 25 U.S.C. 
2719(b)(1)(B)(iii), known as the 
"restored lands" exception. Gaming 
may occur on newly acquired lands 
under this exception only when all of 
the following conditions in this section 
are met: 

(a) The tribe at one time was federally 
recognized, as evidenced by its meeting 
the criteria in § 292.8; 

(b) The tribe at some later time lost its 
government-to-government relationship 
by one of the means specified in § 292.9; 

(c) At a time after the tribe lost its 
government-to-government relationship, 
the tribe was restored to Federal 
recognition by one of the means 
specified in § 292.10; and 

(d) The newly acquired lands meet 
the criteria of "restored lands" in 
§ 292.11. 

§ 292.8 How does a tribe qualify as having 
been federally recognized? 

For a tribe to qualify as having been 
at one time federally recognized for 
purposes of § 292.7, one of the following 
must be true: 

(a) The United States at one time 
entered into treaty negotiations with the 
tribe; 

(b) The Department determined that 
the tribe could organize under the 
Indian Reorganization Act or the 
Oklahoma Indian Welfare Act; 

(c) Congress enacted legislation 
specific to, or naming, the tribe 
indicating that a government-to
government relationship existed; 

(d) The United States at one time 
acquired land for the tribe's benefit; or 

(e) Some other evidence demonstrates 
the existence of a government-to
government relationship between the 
tribe and the United States. 

§ 292.9 How does a tribe show that it lost 
its government-to-government 
relationship? 

For a tribe to qualify as having lost its 
government-to-government relationship 
for purposes of § 292.7, it must show 
that its government-to-government 
relationship was terminated by one of 
the following means: 

(a) Legislative termination; 
(b) Consistent historical written 

documentation from the Federal 
Government effectively stating that it no 

longer recognized a government-to
government relationship with the tribe 
or its members or taking action to end 
the government-to-government 
relationship; or 

(c) Congressional restoration 
legislation that recognizes the existence 
of the previous government-to
government relationship. 

§292.10 How does a tribe qualify as 
having been restored to Federal 
recognition? 

For a tribe to qualify as having been 
restored to Federal recognition for 
purposes of § 292.7, the tribe must show 
at least one of the following: 

(a) Congressional enactment of 
legislation recognizing, acknowledging, 
affirming, reaffirming, or restoring the 
government-to-government relationship 
between the United States and the tribe 
(required for tribes terminated by 
Congressional action); 

(b) Recognition through the 
administrative Federal 
Acknowledgment Process under § 83.8 
of this chapter; or 

(c) A Federal court determination in 
which the United States is a party or 
court-approved settlement agreement 
entered into by the United States. 

§ 292.11 What are "restored lands"? 
For newly acquired lands to qualify as 

"restored lands" for purposes of § 292.7, 
the tribe acquiring the lands must meet 
the requirements of paragraph (a), (b), or 
(c) of this section. 

(a) If the tribe was restored by a 
Congressional enactment of legislation 
recognizing, acknowledging, affirming, 
reaffirming, or restoring the 
government-to-government relationship 
between the United States and the tribe, 
the tribe must show that either: 

(1) The legislation requires or 
authorizes the Secretary to take land 
into trust for the benefit of the tribe 
within a specific geographic area and 
the lands are within the specific 
geographic area; or 

(2) If the legislation does not provide 
a specific geographic area for the 
restoration of lands, the tribe must meet 
the requirements of § 292.12. 

(b) If the tribe is acknowledged under 
§ 83.8 of this chapter, it must show that 
it: 

(1) Meets the requirements of 
§ 292.12; and 

(2) Does not already have an initial 
reservation proclaimed after October 17, 
1988. 

(c) If the tribe was restored by a 
Federal court determination in which 
the United States is a party or by a 
court-approved settlement agreement 
entered into by the United States, it 
must meet the requirements of § 292.12. 
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§292.12 How does a tribe establish 
connections to newly acquired lands for the 
purposes of the "restored lands" 
exception? 

To establish a connection to the 
newly acquired lands for purposes of 
§ 292.11, the tribe must meet the criteria 
in this section. 

(a) The newly acquired lands must be 
located within the State or States where 
the tribe is now located, as evidenced by 
the tribe's governmental presence and 
tribal population, and the tribe must 
demonstrate one or more of the 
following modern connections to the 
land: 

(1) The land is within reasonable 
commuting distance of the tribe's 
existing reservation; 

(2) If the tribe has no reservation, the 
land is near where a significant number 
of tribal members reside; 

(3) The land is within a 25-mile 
radius of the tribe's headquarters or 
other tribal governmental facilities that 
have existed at that location for at least 
2 years at the time of the application for 
land-into-trust; or 

(4) Other factors demonstrate the 
tribe's current connection to the land. 

(b) The tribe must demonstrate a 
significant historical connection to the 
land. 

(c) The tribe must demonstrate a 
temporal connection between the date 
of the acquisition of the land and the 
date of the tribe's restoration. To 
demonstrate this connection, the tribe 
must be able to show that either: 

(1) The land is included in the tribe's 
first request for newly acquired lands 
since the tribe was restored to Federal 
recognition; or 

(2) The tribe submitted an application 
to take the land into trust within 25 
years after the tribe was restored to 
Federal recognition and the tribe is not 
gaming on other lands. 

Subpart C-Secretarial Determination 
and Governor's Concurrence 

§292.13 When can a tribe conduct gaming 
activities on newly acquired lands that do 
not qualify under one of the exceptions in 
subpart B of this part? 

A tribe may conduct gaming on newly 
acquired lands that do not meet the 
criteria in subpart B of this part only 
after all of the following occur: 

(a) The tribe asks the Secretary in 
writing to make a Secretarial 
Determination that a gaming 
establishment on land subject to this 
part is in the best interest ofthe tribe 
and its members and not detrimental to 
the surrounding community; 

(b) The Secretary consults with the 
tribe and appropriate State and local 

officials, including officials of other 
nearby Indian tribes; 

(c) The Secretary makes a 
determination that a gaming 
establishment on newly acquired lands 
would be in the best interest of the tribe 
and its members and would not be 
detrimental to the surrounding 
conununity; and 

(d) The Governor of the State in 
which the gaming establishment is 
located concurs in the Secretary's 
Determination (25 U.S.C. 2719(b)(1)(A)). 

§292.14 Where must a tribe file an 
application for a Secretarial Determination? 

A tribe must file its application for a 
Secretarial Determination with the 
Regional Director of the BIA Regional 
Office having responsibility over the 
land where the gaming establishment is 
to be located. 

§292.15 Maya tribe apply for a Secretarial 
Determination for lands not yet held in 
trust? 

Yes. A tribe can apply for a Secretarial 
Determination under § 292.13 for land 
not yet held in trust at the same time 
that it applies under part 151 of this 
chapter to have the land taken into trust. 

Application Contents 

§292.16 What must an application for a 
Secretarial Determination contain? 

A tribe's application requesting a 
Secretarial Determination under 
§ 292.13 must include the following 
information: 

(a) The full name, address, and 
telephone number of the tribe 
submitting the application; 

(b) A description of the location ofthe 
land, including a legal description 
supported by a surveyor other 
document; 

(c) Proof of identity of present 
ownership and title status of the land; 

(d) Distance of the land from the 
tribe's reservation or trust lands, if any, 
and tribal government headquarters; 

(e) Information required by § 292.17 to 
assist the Secretary in determining 
whether the proposed gaming 
establishment will be in the best interest 
of the tribe and its members; 

(f) Information required by § 292.18 to 
assist the Secretary in determining 
whether the proposed gaming 
establishment will not be detrimental to 
the surrounding community; 

(g) The authorizing resolution from 
the tribe submitting the application; 

(h) The tribe's gaming ordinance or 
resolution approved by the National 
Indian Gaming Commission in 
accordance with 25 U.S.C. 2710, if any; 

(i) The tribe's organic documents, if 
any; 

(j) The tribe's class III gaming compact 
with the State where the gaming 
establishment is to be located, if one has 
been negotiated; 

(k) If the tribe has not negotiated a 
class III gaming compact with the State 
where the gaming establishment is to be 
located, the tribe's proposed scope of 
gaming, including the size of the 
proposed gaming establishment; and 

(1) A copy of the existing or proposed 
management contract required to be 
approved by the National Indian 
Gaming Commission under 25 U.S.G. 
2711 and part 533 of this title, if any. 

§ 292.17 How must an application describe 
the benefits and impacts of the proposed 
gaming establishment to the tribe and its 
members? 

To satisfy the requirements of 
§ 292.16(e), an application must contain: 

(a) Projections of class II and class III 
gaming income statements, balance 
sheets, fixed assets accounting, and cash 
flow statements for the gaming entity 
and the tribe; 

(b) Projected tribal employment, job 
training, and career development; 

(c) Projected benefits to the tribe and 
its members from tourism; 

(d) Projected benefits to the tribe and 
its members from the proposed uses of 
the increased tribal income; 

(e) Projected benefits to the 
relationship between the tribe and non
Indian communities; 

(f) Possible adverse impacts on the 
tribe and its members and plans for 
addressing those impacts; 

(g) Distance of the land from the 
location where the tribe maintains core 
governmental functions; 

(h) Evidence that the tribe owns the 
land in fee or holds an option to acquire 
the land at the sole discretion of the 
tribe, or holds other contractual rights to 
cause the lands to be transferred from a 
third party to the tribe or directly to the 
United States; 

(i) Evidence of significant historical 
connections, if any, to the land; and 

(j) Any other information that may 
provide a basis for a Secretarial 
Determination that the gaming 
establishment would be in the best 
interest ofthe tribe and its members, 
including copies of any: 

(1) Consulting agreements relating to 
the proposed gaming establishment; 

(2) Financial and loan agreements 
relating to the proposed gaming 
establishment; and 

(3) Other agreements relative to the 
purchase, acquisition, construction, or 
financing of the proposed gaming 
establishment, or the acquisition of the 
land where the gaming establishment 
will be located. 
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§292.18 What information must an 
application contain on detrimental impacts 
to the surrounding community? 

To satisfy the requirements of 
§ 292.16(f), an application must contain 
the following information on 
detrimental impacts of the proposed 
gaming establishment: 

(a) Information regarding 
environmental impacts and plans for 
mitigating adverse impacts, including 
an Environmental Assessment (EA), an 
Environmental Impact Statement (EIS), 
or other information required by the 
National Environmental Policy Act 
(NEPA); 

(b) Anticipated impacts on the social 
structure, infrastructure, services, 
housing, community character, and land 
use patterns of the surrounding 
community; 

(c) Anticipated impacts on the 
economic development, income, and 
employment of the surrounding 
community; 

(d) Anticipated costs of impacts to the 
surrounding community and 
identification of sources of revenue to 
mitigate them; 

(e) Anticipated cost, if any, to the 
surrounding community of treatment 
programs for compulsive gambling 
attributable to the proposed gaming 
establishment; 

(f) If a nearby Indian tribe has a 
significant historical connection to the 
land, then the impact on that tribe's 
traditional cultural connection to the 
land; and 

(g) Any other information that may 
provide a basis for a Secretarial 
Determination whether the proposed 
gaming establishment would or would 
not be detrimental to the surrounding 
community, including memoranda of 
understanding and inter-governmental 
agreements with affected local 
governments. 

Consultation 

§ 292.19 How will the Regional Director 
conduct the consultation process? 

(a) The Regional Director will send a 
letter that meets the requirements in 
§ 292.20 and that solicits comments 
within a 60-day period from: 

(1) Appropriate State and local 
officials; and 

(2) Officials of nearby Indian tribes. 
(b) Upon written request, the Regional 

Director may extend the 60-day 
comment period for an additional 30 
days. 

(c) After the close of the consultation 
period, the Regional Director must: 

(1) Provide a copy of all comments 
received during the consultation process 
to the applicant tribe; and 

(2) Allow the tribe to address or 
resolve any issues raised in the 
comments. 

(d) The applicant tribe must submit 
written responses, if any, to the 
Regional Director within 60 days of 
receipt of the consultation comments. 

(e) On written request from the 
applicant tribe, the Regional Director 
may extend the 60-day comment period 
in paragraph (d) of this section for an 
additional 30 days. 

§ 292.20 What information must the 
consultation letter include? 

(a) The consultation letter required by 
§ 292.19(a) must: 

(1) Describe or show the location of 
the proposed gaming establishment; 

(2) Provide information on the 
proposed scope of gaming; and 

(3) Include other information that may 
be relevant to a specific proposal, such 
as the size of the proposed gaming 
establishment, if known. 

(b) The consultation letter must 
include a request to the recipients to 
submit comments, if any, on the 
following areas within 60 days of 
receiving the letter: 

(1) Information regarding 
environmental impacts on the 
surrounding community and plans for 
mitigating adverse impacts; 

(2) Anticipated impacts on the social 
structure, infrastructure, services, 
housing, community character, and land 
use patterns of the surrounding 
community; 

(3) Anticipated impact on the 
economic development, income, and 
employment of the surrounding 
community; 

(4) Anticipated costs of impacts to the 
surrounding community and 
identification of sources of revenue to 
mitigate them; 

(5) Anticipated costs, if any, to the 
surrounding community of treatment 
programs for compulsive gambling 
attributable to the proposed gaming 
establishment; and 

(6) Any other information that may 
assist the Secretary in determining 
whether the proposed gaming 
establishment would or would not be 
detrimental to the surrounding 
community. 

Evaluation and Concurrence 

§ 292.21 How will the Secretary evaluate a 
proposed gaming establishment? . 

(a) The Secretary will consider all the 
information submitted under §§ 292.16-
292.19 in evaluating whether the 
proposed gaming establishment is in the 
best interest of the tribe and its members 
and whether it would or would not be 

detrimental to the surrounding 
community. 

(b) If the Secretary makes an 
unfavorable Secretarial Determination, 
the Secretary will inform the tribe that 
its application has been disapproved, 
and set forth the reasons for the 
disapprovaL 

(c) If the Secretary makes a favorable 
Secretarial Determination, the Secretary 
will proceed under § 292.22. 

§ 292.22 How does the Secretary request 
the Governor's concurrence? 

If the Secretary makes a favorable 
Secretarial Determination, the Secretary 
will send to the Governor of the State: 

(a) A written notification ofthe 
Secretarial Determination and Findings 
of Fact supporting the determination; 

(b) A copy of the entire application 
record; and 

(c) A request for the Governor's 
concurrence in the Secretarial 
Determination. 

§ 292.23 What happens if the Governor 
does not affirmatively concur with the 
Secretarial Determination? 

(a) If the Governor provides a written 
non-concurrence with the Secretarial 
Determination: 

(1) The applicant tribe may use the 
newly acquired lands only for non
gaming purposes; and 

(2) If a notice of intent to take the land 
into trust has been issued, then the 
Secretary will withdraw that notice 
pending a revised application for a non
gaming purpose. 

(b) If the Governor does not 
affirmatively concur in the Secretarial 
Determination within one year of the 
date of the request, the Secretary may, 
at the request of the applicant tribe or 
the Governor, grant an extension of up 
to 180 days. 

(c) If no extension is granted or if the 
Governor does not respond during the 
extension period, the Secretarial 
Determination will no longer be valid. 

§ 292.24 Can the public review the 
Secretarial Determination? 

Subject to restrictions on disclosure 
required by the Freedom of Information 
Act (5 U.S.C. 552), the Privacy Act (5 
U.S.C. 552a), and the Trade Secrets Act 
(18 U.S.C. 1905), the Secretarial 
Determination and the supporting 
documents will be available for review 
at the local BIA agency or Regional 
Office having administrative 
jurisdiction over the land. 
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Information Collection 

§ 292.25 Do information collections in this 
part have Office of Management and Budget 
approval? 

The information collection 
requirements in §§ 292.16,292.17, and 
292.18 have been approved by the 
Office of Management and Budget 
(OMB). The information collection 
control number is 1076-0158. A Federal 
agency may not collect or sponsor and 
a person is not required to respond to, 
a collection of information unless it 
displays a currently valid OMB control. 

Subpart D-Effect of Regulations 

§ 292.26 What effect do these regulations 
have on pending applications, final agency 
decisions, and opinions already issued? 

These regulations apply to all requests 
pursuant to 25 U.S.c. 2719, except: 

(a) These regulations do not alter final 
agency decisions made pursuant to 25 
U.S.c. 2719 before the date of enactment 
of these regulations. 

(b) These regulations apply to final 
agency action taken after the effective 
date of these regulations except that 
these regulations shall not apply to 
applicable agency actions when, before 

the effective date of these regulations, 
the Department or the National Indian 
Gaming Commission (NIGCl issued a 
written opinion regarding the 
applicability of 25 U.S.C. 2719 for land 
to be used for a particular gaming 
establishment, provided that the 
Department or the NIGC retains full 
discretion to qualify, withdraw or 
modify such opinions. 

Dated: May 12, 2008. 

Carl J. Arbnan, 
Assistant Secretary-Indian Affairs. 
[FRDoc. E8-11086 Filed 5-19-08; 8:45 am] 
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Authority: 5 U.S.C. 301,25 U.S.C. 2, 9, 2719, 43 U.S.C. 1457. 

Source: 73 FR 29375, May 20, 2008, unless otherwise noted. 

Subpart A-General Provisions 

§ 292.1 What is the purpose of this part? 

The Indian Gaming Regulatory Act of 1988 (IGRA) contains several exceptions under which class II or 
class III gaming may occur on lands acquired by the United States in trust for an Indian tribe after 
October 17, 1988, if other applicable requirements of IGRA are met. This part contains procedures that 
the Department of the Interior will use to determine whether these exceptions apply. 

§ 292.2 How are key terms defined in this part? 

For purposes of this part, all terms have the same meaning as set forth in the definitional section of 
IGRA, 25 U.S.C. 2703. In addition, the following terms have the meanings given in this section. 

Appropriate State and local officials means the Governor of the State and local government officials 
within a 25-mile radius of the proposed gaming establishment. 

BIA means Bureau of Indian Affairs. 

Contiguous means two parcels of land having a common boundary notwithstanding the existence of 
non-navigable waters or a public road or right-of-way and includes parcels that touch at a point. 

Former reservation means lands in Oklahoma that are within the exterior boundaries of the last 
reservation that was established by treaty, Executive Order, or Secretarial Order for an Oklahoma tribe. 
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IGRA means the Indian Gaming Regulatory Act of 1988, as amended and codified at 25 U.S.C. 2701-
2721. 

Indian tribe or tribe means any Indian tribe, band, nation, or other organized group or community of 
Indians that is recognized by the Secretary as having a government-to-government relationship with the 
United States and is eligible for the special programs and services provided by the United States to 
Indians because of their status as Indians, as evidenced by inclusion of the tribe on the list of recognized 
tribes published by the Secretary under 25 U.S.C. 479a-1. 

Land claim means any claim by a tribe concerning the impairment of title or other real property interest 
or loss of possession that: 

(1) Arises under the United States Constitution, Federal common law, Federal statute or treaty; 

(2) Is in conflict with the right, or title or other real property interest claimed by an individual or entity 
(private, public, or governmental); and 

(3) Either accrued on or before October 17, 1988, or involves lands held in trust or restricted fee for the 
tribe prior to October 17, 1988. 

Legislative termination means Federal legislation that specifically terminates or prohibits the 
government-to-government relationship with an Indian tribe or that otherwise specifically denies the 
tribe, or its members, access to or eligibility for government services. 

Nearby Indian tribe means an Indian tribe with tribal Indian lands located within a 25-mile radius of the 
location of the proposed gaming establishment, or, if the tribe has no trust lands, within a 25-mile radius 
of its government headquarters. 

Newly acquired lands means land that has been taken, or will be taken, in trust for the benefit of an 
Indian tribe by the United States after October 17, 1988. 

Office of Indian Gaming means the office within the Office of the Assistant Secretary-Indian Affairs, 
within the Department of the Interior. 

Regional Director means the official in charge of the BIA Regional Office responsible for BIA activities 
within the geographical area where the proposed gaming establishment is to be located. 

Reservation means: 

(1) Land set aside by the United States by final ratified treaty, agreement, Executive Order, 
Proclamation, Secretarial Order or Federal statute for the tribe, notwithstanding the issuance of any 
patent; 

(2) Land of Indian colonies and rancherias (including rancherias restored by judicial action) set aside by 
the United States for the permanent settlement of the Indians as its homeland; 

(3) Land acquired by the United States to reorganize adult Indians pursuant to statute; or 

(4) Land acquired by a tribe through a grant from a sovereign, including pueblo lands, which is subject to 
a Federal restriction against alienation. 

Secretarial Determination means a two-part determination that a gaming establishment on newly 
acquired lands: 

(1) Would be in the best interest of the Indian tribe and its members; and 

(2) Would not be detrimental to the surrounding community. 

Secretary means the Secretary of the Interior or authorized representative. 

Significant historical connection means the land is located within the boundaries of the tribe's last 
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reservation under a ratified or unratified treaty, or a tribe can demonstrate by historical documentation 
the existence of the tribe's villages, burial grounds, occupancy or subsistence use in the vicinity of the 
land. 

Surrounding community means local governments and nearby Indian tribes located within a 25-mile 
radius of the site of the proposed gaming establishment. A local government or nearby Indian tribe 
located beyond the 25-mile radius may petition for consultation if it can establish that its governmental 
functions, infrastructure or services will be directly, immediately and significantly impacted by the 
proposed gaming establishment. 

Subpart B-Exceptions to Prohibitions on Gaming on Newly Acquired Lands 

§ 292.3 How does a tribe seek an opinion on whether its newly acquired lands meet, or 
will meet, one of the exceptions in this subpart? 

(a) If the newly acquired lands are already in trust and the request does not concern whether a specific 
area of land is a "reservation," the tribe may submit a request for an opinion to either the National Indian 
Gaming Commission or the Office of Indian Gaming. 

(b) If the tribe seeks to game on newly acquired lands that require a land-into-trust application or the 
request concerns whether a specific area of land is a "reservation," the tribe must submit a request for 
an opinion to the Office of Indian Gaming. 

§ 292.4 What criteria must newly acquired lands meet under the exceptions regarding 
tribes with and without a reservation? 

For gaming to be allowed on newly acquired lands under the exceptions in 25 U.S.C. 2719(a) of IGRA, 
the land must meet the location requirements in either paragraph (a) or paragraph (b) of this section. 

(a) If the tribe had a reservation on October 17, 1988, the lands must be located within or contiguous to 
the boundaries of the reservation . 

(b) If the tribe had no reservation on October 17, 1988, the lands must be either: 

(1) Located in Oklahoma and within the boundaries of the tribe's former reservation or contiguous to 
other land held in trust or restricted status for the tribe in Oklahoma; or 

(2) Located in a State other than Oklahoma and within the tribe's last recognized reservation within the 
State or States within which the tribe is presently located, as evidenced by the tribe's governmental 
presence and tribal population. 

Settlement of a Land Claim" Exception 

§ 292.5 When can gaming occur on newly acquired lands under a settlement of a land 
claim? 

This section contains criteria for meeting the requirements of 25 U.S.C. 2719(b)(1 )(B)(i) , known as the 
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"settlement of a land claim" exception. Gaming may occur on newly acquired lands if the land at issue is 
either: 

(a) Acquired under a settlement of a land claim that resolves or extinguishes with finality the tribe's land 
claim in whole or in part, thereby resulting in the alienation or loss of possession of some or all of the 
lands claimed by the tribe, in legislation enacted by Congress; or 

(b) Acquired under a settlement of a land claim that: 

(1) Is executed by the parties, which includes the United States, returns to the tribe all or part of the land 
claimed by the tribe, and resolves or extinguishes with finality the claims regarding the returned land; or 

(2) Is not executed by the United States, but is entered as a final order by a court of competent 
jurisdiction or is an enforceable agreement that in either case predates October 17, 1988 and resolves 
or extinguishes with finality the land claim at issue. 

Initial Reservation" Exception 

§ 292.6 What must be demonstrated to meet the "initial reservation" exception? 

This section contains criteria for meeting the requirements of 25 U.S.C. 2719(b)(1 )(B)(ii), known as the 
"initial reseNation" exception. Gaming may occur on newly acquired lands under this exception only 
when all of the following conditions in this section are met: 

(a) The tribe has been acknowledged (federally recognized) through the administrative process under 
part 83 of this chapter. 

(b) The tribe has no gaming facility on newly acquired lands under the restored land exception of these 
regulations . 

(c) The land has been proclaimed to be a reseNation under 25 U.S.C. 467 and is the first proclaimed 
reseNation of the tribe following acknowledgment. 

(d) If a tribe does not have a proclaimed reseNation on the effective date of these regulations, to be 
proclaimed an initial reseNation under this exception, the tribe must demonstrate the land is located 
within the State or States where the Indian tribe is now located, as evidenced by the tribe's 
governmental presence and tribal population, and within an area where the tribe has significant historical 
connections and one or more of the following modern connections to the land: 

(1) The land is near where a significant number of tribal members reside; or 

(2) The land is within a 25-mile radius of the tribe's headquarters or other tribal governmental facilities 
that have existed at that location for at least 2 years at the time of the application for land-into-trust; or 

(3) The tribe can demonstrate other factors that establish the tribe's current connection to the land. 

Restored Lands" Exception 

§ 292.7 What must be demonstrated to meet the "restored lands" exception? 

Page 5 of 13 

http://ecfr.gpoaccess.gov/cgi/t/textltext-idx?c=ecfr&sid=ce231dd9410d50ed963f978cc40ff... 9112/2010 



Electronic Code of Federal Regulations: 

This section contains criteria for meeting the requirements of 25 U.S.C. 2719(b)(1 )(8)(iii), known as the 
"restored lands" exception. Gaming may occur on newly acquired lands under this exception only when 
all of the following conditions in this section are met: 

(a) The tribe at one time was federally recognized , as evidenced by its meeting the criteria in §292.8; 

(b) The tribe at some later time lost its government-to-government relationship by one of the means 
specified in §292.9; 

(c) At a time after the tribe lost its government-to-government relationship, the tribe was restored to 
Federal recognition by one of the means specified in §292.1 0; and 

(d) The newly acquired lands meet the criteria of "restored lands" in §292.11. 

§ 292.8 How does a tribe qualify as having been federally recognized? 

For a tribe to qualify as having been at one time federally recognized for purposes of §292. 7, one of the 
following must be true: 

(a) The United States at one time entered into treaty negotiations with the tribe; 

(b) The Department determined that the tribe could organize under the Indian Reorganization Act or the 
Oklahoma Indian Welfare Act; 

(c) Congress enacted legislation speCific to, or naming, the tribe indicating that a government-to
government relationship existed; 

(d) The United States at one time acquired land for the tribe's benefit; or 

(e) Some other evidence demonstrates the existence of a government-to-government relationship 
between the tribe and the United States. 

§ 292.9 How does a tribe show that it lost its government-to-government relationship? 

For a tribe to qualify as having lost its government-to-government relationship for purposes of §292.7, it 
must show that its government-to-government relationship was terminated by one of the following 
means: 

(a) Legislative termination ; 

(b) Consistent historical written documentation from the Federal Government effectively stating that it no 
longer recognized a government-to-government relationship with the tribe or its members or taking 
action to end the government-to-government relationship; or 

(c) Congressional restoration legislation that recognizes the existence of the previous government-to
government relationship. 

§ 292.10 How does a tribe qualify as having been restored to Federal recognition? 

For a tribe to qualify as having been restored to Federal recognition for purposes of §292.7, the tribe 
must show at least one of the following : 
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(a) Congressional enactment of legislation recognizing, acknowledging, affirming, reaffirming , or 
restoring the government-to-government relationship between the United States and the tribe (required 
for tribes terminated by Congressional action); 

(b) Recognition through the administrative Federal Acknowledgment Process under §83.8 of this 
chapter; or 

(c) A Federal court determination in which the United States is a party or court-approved settlement 
agreement entered into by the United States. 

§ 292.11 What are "restored lands"? 

For newly acquired lands to qualify as "restored lands" for purposes of §292.7, the tribe acquiring the 
lands must meet the requirements of paragraph (a), (b), or (c) of this section. 

(a) If the tribe was restored by a Congressional enactment of legislation recognizing, acknowledging, 
affirming, reaffirming, or restoring the government-to-government relationship between the United States 
and the tribe, the tribe must show that either: 

(1) The legislation requires or authorizes the Secretary to take land into trust for the benefit of the tribe 
within a specific geographic area and the lands are within the specific geographic area; or 

(2) If the legislation does not provide a specific geographic area for the restoration of lands, the tribe 
must meet the requirements of §292.12. 

(b) If the tribe is acknowledged under §83.8 of this chapter, it must show that it: 

(1) Meets the requirements of §292.12; and 

(2) Does not already have an initial reservation proclaimed after October 17, 1988. 

(c) If the tribe was restored by a Federal court determination in which the United States is a party or by a 
court-approved settlement agreement entered into by the United States, it must meet the requirements 
of§292.12. 

§ 292.12 How does a tribe establish connections to newly acquired lands for the 
purposes of the "restored lands" exception? 

To establish a connection to the newly acquired lands for purposes of §292.11, the tribe must meet the 
criteria in this section. 

(a) The newly acquired lands must be located within the State or States where the tribe is now located, 
as evidenced by the tribe's governmental presence and tribal population, and the tribe must demonstrate 
one or more of the following modern connections to the land: 

(1) The land is within reasonable commuting distance of the tribe's existing reservation; 

(2) If the tribe has no reservation, the land is near where a significant number of tribal members reside; 

(3) The land is within a 25-mile radius of the tribe's headquarters or other tribal governmental facilities 
that have existed at that location for at least 2 years at the time of the application for land-into-trust; or 

(4) Other factors demonstrate the tribe's current connection to the land. 

(b) The tribe must demonstrate a significant historical connection to the land. 
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(c) The tribe must demonstrate a temporal connection between the date of the acquisition of the land 
and the date of the tribe's restoration . To demonstrate this connection, the tribe must be able to show 
that either: 

(1) The land is included in the tribe's first request for newly acquired lands since the tribe was restored to 
Federal recognition; or 

(2) The tribe submitted an application to take the land into trust within 25 years after the tribe was 
restored to Federal recognition and the tribe is not gaming on other lands. 

Subpart C-Secretarial Determination and Governor's Concurrence 

§ 292.13 When can a tribe conduct gaming activities on newly acquired lands that do 
not qualify under one of the exceptions in subpart B of this part? 

A tribe may conduct gaming on newly acquired lands that do not meet the criteria in subpart B of this 
part only after all of the following occur: 

(a) The tribe asks the Secretary in writing to make a Secretarial Determination that a gaming 
establishment on land subject to this part is in the best interest of the tribe and its members and not 
detrimental to the surrounding community; 

(b) The Secretary consults with the tribe and appropriate State and local officials, including officials of 
other nearby Indian tribes; 

(c) The Secretary makes a determination that a gaming establishment on newly acquired lands would be 
in the best interest of the tribe and its members and would not be detrimental to the surrounding 
community; and 

(d) The Governor of the State in which the gaming establishment is located concurs in the Secretary's 
Determination (25 U.S.C. 2719(b)(1)(A)) . 

§ 292.14 Where must a tribe file an application for a Secretarial Determination? 

A tribe must file its application for a Secretarial Determination with the Regional Director of the BIA 
Regional Office having responsibility over the land where the gaming establishment is to be located. 

§ 292.15 Maya tribe apply for a Secretarial Determination for lands not yet held in 
trust? 

Yes. A tribe can apply for a Secretarial Determination under §292.13 for land not yet held in trust at the 
same time that it applies under part 151 of this chapter to have the land taken into trust. 

Application Contents 

§ 292.16 What must an application for a Secretarial Determination contain? 
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A tribe's application requesting a Secretarial Determination under §292.13 must include the following 
information: 

(a) The full name, address, and telephone number of the tribe submitting the application; 

(b) A description of the location of the land, including a legal description supported by a surveyor other 
document; 

(c) Proof of identity of present ownership and title status of the land; 

(d) Distance of the land from the tribe's reservation or trust lands, if any, and tribal government 
headquarters; 

(e) Information required by §292.17 to assist the Secretary in determining whether the proposed gaming 
establishment will be in the best interest of the tribe and its members; 

(f) Information required by §292.18 to assist the Secretary in determining whether the proposed gaming 
establishment will not be detrimental to the surrounding community; 

(g) The authorizing resolution from the tribe submitting the application; 

(h) The tribe's gaming ordinance or resolution approved by the National Indian Gaming Commission in 
accordance with 25 U.S.C. 2710, if any; 

(i) The tribe's organic documents, if any; 

U) The tribe's class III gaming compact with the State where the gaming establishment is to be located, if 
one has been negotiated; 

(k) If the tribe has not negotiated a class III gaming compact with the State where the gaming 
establishment is to be located, the tribe's proposed scope of gaming, including the size of the proposed 
gaming establishment; and 

(I) A copy of the existing or proposed management contract required to be approved by the National 
Indian Gaming Commission under 25 U.S.C. 2711 and part 533 of this title, if any. 

§ 292.17 How must an application describe the benefits and impacts of the proposed 
gaming establishment to the tribe and its members? 

To satisfy the requirements of §292.16(e) , an application must contain: 

(a) Projections of class II and class III gaming income statements, balance sheets, fixed assets 
accounting, and cash flow statements for the gaming entity and the tribe; 

(b) Projected tribal employment, job training, and career development; 

(c) Projected benefits to the tribe and its members from tourism ; 

(d) Projected benefits to the tribe and its members from the proposed uses of the increased tribal 
income; 

(e) Projected benefits to the relationship between the tribe and non-Indian communities; 

(f) Possible adverse impacts on the tribe and its members and plans for addressing those impacts; 
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(g) Distance of the land from the location where the tribe maintains core governmental functions; 

(h) Evidence that the tribe owns the land in fee or holds an option to acquire the land at the sole 
discretion of the tribe, or holds other contractual rights to cause the lands to be transferred from a third 
party to the tribe or directly to the United States; 

(i) Evidence of significant historical connections, if any, to the land; and 

U) Any other information that may provide a basis for a Secretarial Determination that the gaming 
establishment would be in the best interest of the tribe and its members, including copies of any: 

(1) Consulting agreements relating to the proposed gaming establishment; 

(2) Financial and loan agreements relating to the proposed gaming establishment; and 

(3) Other agreements relative to the purchase, acquisition, construction, or financing of the proposed 
gaming establishment, or the acquisition of the land where the gaming establishment will be located. 

§ 292.18 What information must an application contain on detrimental impacts to the 
surrounding community? 

To satisfy the requirements of §292.16(f), an application must contain the following information on 
detrimental impacts of the proposed gaming establishment: 

(a) Information regarding environmental impacts and plans for mitigating adverse impacts, including an 
Environmental Assessment (EA), an Environmental Impact Statement (EIS), or other information 
required by the National Environmental Policy Act (NEPA); 

(b) Anticipated impacts on the social structure, infrastructure, services, housing, community character, 
and land use patterns of the surrounding community; 

(c) Anticipated impacts on the economic development, income, and employment of the surrounding 
community; 

(d) Anticipated costs of impacts to the surrounding community and identification of sources of revenue to 
mitigate them; 

(e) Anticipated cost, if any, to the surrounding community of treatment programs for compulsive 
gambling attributable to the proposed gaming establishment; 

(f) If a nearby Indian tribe has a significant historical connection to the land, then the impact on that 
tribe's traditional cultural connection to the land; and 

(g) Any other information that may provide a basis for a Secretarial Determination whether the proposed 
gaming establishment would or would not be detrimental to the surrounding community, including 
memoranda of understanding and inter-governmental agreements with affected local governments. 

Consultation 

§ 292.19 How will the Regional Director conduct the consultation process? 

(a) The Regional Director will send a letter that meets the requirements in §292.20 and that solicits 
comments within a 60-day period from: 
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(1) Appropriate State and local officials; and 

(2) Officials of nearby Indian tribes. 

(b) Upon written request, the Regional Director may extend the 60-day comment period for an additional 
30 days. 

(c) After the close of the consultation period, the Regional Director must: 

(1) Provide a copy of all comments received during the consultation process to the applicant tribe; and 

(2) Allow the tribe to address or resolve any issues raised in the comments. 

(d) The applicant tribe must submit written responses, if any, to the Regional Director within 60 days of 
receipt of the consultation comments. 

(e) On written request from the applicant tribe, the Regional Director may extend the 60-day comment 
period in paragraph (d) of this section for an additional 30 days. 

§ 292.20 What information must the consultation letter include? 

(a) The consultation letter required by §292.19(a) must: 

(1) Describe or show the location of the proposed gaming establishment; 

(2) Provide information on the proposed scope of gaming; and 

(3) Include other information that may be relevant to a specific proposal , such as the size of the 
proposed gaming establishment, if known. 

(b) The consultation letter must include a request to the recipients to submit comments, if any, on the 
following areas within 60 days of receiving the letter: 

(1) Information regarding environmental impacts on the surrounding community and plans for mitigating 
adverse impacts; 

(2) AntiCipated impacts on the social structure, infrastructure, services, housing, community character, 
and land use patterns of the surrounding community; 

(3) Anticipated impact on the economic development, income, and employment of the surrounding 
community; 

(4) Anticipated costs of impacts to the surrounding community and identification of sources of revenue to 
mitigate them; 

(5) Anticipated costs, if any, to the surrounding community of treatment programs for compulsive 
gambling attributable to the proposed gaming establishment; and 

(6) Any other information that may assist the Secretary in determining whether the proposed gaming 
establishment would or would not be detrimental to the surrounding community. 

Evaluation and Concurrence 

§ 292.21 How will the Secretary evaluate a proposed gaming establishment? 
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(a) The Secretary will consider all the information submitted under §§292.16-292.19 in evaluating 
whether the proposed gaming establishment is in the best interest of the tribe and its members and 
whether it would or would not be detrimental to the surrounding community. 

(b) If the Secretary makes an unfavorable Secretarial Determination, the Secretary will inform the tribe 
that its application has been disapproved, and set forth the reasons for the disapproval. 

(c) If the Secretary makes a favorable Secretarial Determination, the Secretary will proceed under 
§292.22. 

§ 292.22 How does the Secretary request the Governor's concurrence? 

If the Secretary makes a favorable Secretarial Determination, the Secretary will send to the Governor of 
the State: 

(a) A written notification of the Secretarial Determination and Findings of Fact supporting the 
determination; 

(b) A copy of the entire application record; and 

(c) A request for the Governor's concurrence in the Secretarial Determination. 

§ 292.23 What happens if the Governor does not affirmatively concur with the 
Secretarial Determination? 

(a) If the Governor provides a written non-concurrence with the Secretarial Determination: 

(1) The applicant tribe may use the newly acquired lands only for non-gaming purposes; and 

(2) If a notice of intent to take the land into trust has been issued, then the Secretary will withdraw that 
notice pending a revised application for a non-gaming purpose. 

(b) If the Governor does not affirmatively concur in the Secretarial Determination within one year of the 
date of the request, the Secretary may, at the request of the applicant tribe or the Governor, grant an 
extension of up to 180 days. 

(c) If no extension is granted or if the Governor does not respond during the extension period, the 
Secretarial Determination will no longer be valid. 

§ 292.24 Can the public review the Secretarial Determination? 

Subject to restrictions on disclosure required by the Freedom of Information Act (5 U.S.C. 552) , the 
Privacy Act (5 U.S.C. 552a), and the Trade Secrets Act (18 U.S.C. 1905), the Secretarial Determination 
and the supporting documents will be available for review at the local BIA agency or Regional Office 
having administrative jurisdiction over the land. 

Information Collection 
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§ 292.25 Do information collections in this part have Office of Management and 
Budget approval? 

The information collection requirements in §§292.16, 292.17, and 292.18 have been approved by the 
Office of Management and Budget (OM B). The information collection control number is 1076-0158. A 
Federal agency may not collect or sponsor and a person is not required to respond to, a collection of 
information unless it displays a currently valid OMB control. 

Subpart D-Effect of Regulations 

§ 292.26 What effect do these regulations have on pending applications, final agency 
decisions, and opinions already issued? 

These regulations apply to all requests pursuant to 25 U.S.C. 2719, except: 

(a) These regulations do not alter final agency decisions made pursuant to 25 U.S.C. 2719 before the 
date of enactment of these regulations. 

(b) These regulations apply to final agency action taken after the effective date of these regulations 
except that these regulations shall not apply to applicable agency actions when, before the effective 
date of these regulations, the Department or the National Indian Gaming Commission (NIGC) issued a 
written opinion regarding the applicability of 25 U.S.C. 2719 for land to be used for a particular gaming 
establishment, provided that the Department or the NIGC retains full discretion to qualify, withdraw or 
modify such opinions. 
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Q. Memorandum of Agreement 

Between the National Indian 

Gaming Commission and the 

Department of the nterior 

January 14, 2009 



ME?vl0RANDUM OF AGREEMENT 

BETWEEN 

THE NATIONAL INDIAN GAMING COM£>..HSSION 
AND 

THE DEPARTMENT OF TIlE INTERIOR 

WHEREAS. both parties agree that they are in need, from time to time. of legal advice {,in 
whether lands are eligible for gaming pursuant to the Indian Gaming Regulatory Act 
(lGR.'<\) and that such advice must be provided in a timely fashion~ 

NOW. THEREFORE. the National Indian Gaming Commission (NIOe) and the 
Department of the Interior (001) agree to the teons of this MEMORANDUM OF 
AGREEMENT as foHows: 

L The 001 and NIGe agree that whether a tribe meets one of the exceptions in 25 
U.S.c. § 2719 (e.g. settlement ofa land claim, restored lands for a restored tribe, or 
an initial reservation of a tribe acknowledged through the Part 83 process) is a 
decision made bv the SecretarY when he or she decides to take land into trust or 

J • 

restricted fee for gaming. 

2. The 001 and NIOe agree that deciding whether gaming is being conducted on Indian 
lands is a basic and essential requirement under IGRA. 

3. To the extent the Se-eretary or the Chainnan seek legal advice tor actions under lORA 
which are dependant whether the lands are eligible for gaming, the Nl(}C Oftice of 
General Counsel ("OOC") and the DOl Office of the Solicitor C'Solicitor") agree to 
the follo\\>ing: 

• If the Se~retary is considering a fee·to-trust or restricted fee acquisition, then 
the DOl's Division of Indian Affairs ("OIA") will consult with the Bureau of 
Indian Affairs ("BIN') and provide legal advice as to whether BIA must 
complete a two-part determination as part of the fee-to-trust acquisition: 

• If a tribe and a state submit a Class III Tribal-State Compact for gaming on 
existing tntst or restricted fee lands. then the DIA will draft the legal opinion 
whether the tribe has "Indian lands" as defined by lORA: .md 

• If a tribe requests that the NIGC approve a management contract or ordinance 
for gaming 011 existing trust or restricted fee lands. then the OGC will draft the 
legal opinion to the Chailman on whether the tribe has "Indian lands" as 
defined by IGRA. 

4. Regardless of whether the DIA or OGC is dralling the opinion. prior to the opinion 
(or drafts) being released to entities other than the DOl and the NIGC, the Solicitor 
must concur in any opinion that provides legal advice relating to: 
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• The definition of"Indian lands;" 

'fh .. ')~USC "719 • e exceptIOns tn "") '... • § _ : or 

• A lribe'sjurisdiction over Indian lands, or the boundaries o1'a tribe's reservation. 

5. A request for concurrence on all legal opinions subject to this agreement \vill include 
a draft of the opinion and copies of all supporting documents. Within 30 working 
days of receiving the request. the Solicitor will notify DIA and OGC of its intent to 
either concur or not concur. 

6. Notwithstanding the 30 working day limit in paragraph 5, the aGe may infom1 the 
Solicitor of exigent circumstances that require an expedited process. Upon agreement 
of the parties of the need for expedition. the Solicitor ",ill notify the OGe within 5 
working days of its intent to concur or not concur. 

7. If a legal opinion is re-submitted that addresses the issues of non-concurrence. the 
Solicitor will notify the aGe of its intent to concur or not concur within 10 working 
days. 

8. If a tribe appeals a decision of the Chairman to the full Commission pursuant to the 
Commission's regulations in effect at the time of the appeal and the subject of that 
appeal is an Indian lands opinion that has been issued pursuant to this MOA, then 
counsel to the full Commission must follow the procedures outlined in the MOA 
before issuing final advice to the Commission and the Solicitor's response to the 
proposed advice to the Commission shall become part of the record considered by the 
Commission. 

9. Each party to the MOA will advise the other party within 15 working days of 
receiving a request pertaining to whether lands arc eligible for gaming pursuant to 
lORA. The party receiving the request will inform the other party of the individual 
specifically assigned to work on the legal opinion. 1n addition. the parties shaH 
periodically coordinate and update pending opinion requests. 

10. If either party has a need for additional infonnation or assistance from the other party 
in order to develop a legal opinion. then the party requiring the in1onnation will 
request such information or assistance in writing to the other party. To the extent 
either party is able to comply with such a request. it will fully and promptly cooperate 
with the request. If unable to comply with such request. notice shall be promptly 
given to the requesting party_ 

1]. The party responsible for the initial draft of the legal opinion shall provide the other 
party with reasonable time to review the draft and make written comments. The party 
making the comments wili designate the individuul responsible and notify the other 
party. All comments \vill be provided to the requesting party within 30 working days. 
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12. The DIA and the OGe will work cooperatively and make every attempt to reach 
agreement on aU opinions subject to this agreement before submitting a draft legal 
opinion for concurrence. 

13. To meet the demands caused by the need for opinions subject to this agreement the 
NIGe will fund an attorney position (one FTE) within the DIA t()r 2 years with 
additional years. if any, to be added upon agreement of the parties. This attorney 
position and funding will remain in effect and unaltered by the tennination provisions 
of paragraph 1 7. 

14. This MEMORANDUM OF AGREEMENT supersedes the MEMORANDUM OF 
AGREEMENT previously entered into between the General Counsel and the Solicitor 
of the DOl regarding lndian lands opinions. 

15. This MEMORANDUM OF AGREEMENT shall be effective upon signatures by both 
parties and will tenninate 1 year after the date of execution, unless extended by 
mutual agreement. 

Dated this ~ day of Jan .. 2009 

For the Natio~llndian Gaming 
Commission:-- ) 
Chainnan 

300 

Dated thisd day of Jan .. 2009 

For the United States Department 
of the Interior: 
Solicitor 



R. Memorandum from the Solicitor to 

the Secretary of the Interior 

Regarding the Applicability of 25 

U~S.CQ § 2719 to Restricted Fee 
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IN REPLY REFER TO: 

M-37023 

Memorandum 

To: 

From: 

Subject: 

United States Department of the Interior 
OFFICE OF THE SOLICITOR 

Washington, D.C. 20240 

Secretary of the Interior 

Solicitor 

Applicability of25 U.S.C. § 2719 to Restricted Fee Lands 

Section 2719 of the Indian Gaming Regulatory Act (IGRA)l prohibits gaming by Indian tribes 
"on lands acquired by the Secretary in trust for the benefit of an Indian tribe after October 17, 
1988," subject to certain exceptions. In the 25 C.F.R. Part 292 regulations that were published 
on May 20,2008, the Department stated that the prohibition in section 2719 applies only to lands 
"acquired by the Secretary in trust" for Indian tribes, and not to lands owned by an Indian tribe 
and held in what is known as restricted fee. This statement was a departure from the position 
taken by the Department in 2002 in a letter from Secretary Norton to Governor Pataki. I have 
been asked to provide further information about the reasons for the Department's interpretation 
of section 2719 in the Part 292 regulations. 

I provide first a brief description of how section 2719 fits into the regulatory framework 
established by IGRA. Then I describe the differences between land held in trust by the Secretary 
for Indian tribes and land owned by Indian tribes in restricted fee. Against that background, I 
conclude with a discussion of the reasons for the Department's change of position with respect to 
section 2719. 

IGRA Framework 

IGRA established a comprehensive regulatory scheme for gaming by Indian tribes on Indian 
lands. Congress enacted IGRA in the wake of the Cabazon decision.2 In Cabazon, the Supreme 
Court authorized on-reservation gaming by holding that states lack civil regulatory authority on 
Indian reservations. Congress in enacting IGRA generally made a choice to regulate on
reservation gaming and restrict gaming on newly acquired lands 

125 U.S.C. § 2701 et seq. 
2 California v. Cabazon Band of Mission Indians, 480 U.S. 202 (1987). 
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IGRA's core principle is that gaming may occur on "Indian lands," as defined by IGRA, subject 
to certain regulatory requirements. IGRA defined "Indian lands" as including two broad 
categories ofland. The first category is "all lands within the limits of any Indian reservations," 
regardless ofwhether the lands are held by the Secretary in trust or owned in fee by the tribe. 
The second category deals with off-reservation lands. It includes "all lands title to which is 
either held in trust by the United States for the benefit of any Indian tribe or individual or held by 
any Indian tribe or individual subject to restriction by the United States against alienation and 
over which an Indian tribe exercises governmental power." Thus, as a general rule, IGRA allows 
a tribe to game on all on-reservation lands. IGRA also authorizes gaming on off-reservation 
lands held in trust or restricted fee for a tribe or individual if the tribe exercise governmental 
power over those lands. 

Congress in IGRA created a prohibition on gaming on some lands that would otherwise meet the 
definition of Indian lands. Section 2719 prohibits gaming on lands "acquired by the Secretary in 
trust" for a tribe after the date IGRA passed, which was October 17, 1988. Section 2719 then 
created exceptions to the prohibition. The two exceptions relevant to the discussion here are as 
follows: 

1) all lands "located within or contiguous to the boundaries ofthe reservation of [an] 
Indian tribe" as those boundaries existed on the date IGRA passed; and 

2) all off-reservation lands acquired by the Secretary in trust for an Indian tribe after the 
date IGRA passed, provided that the Secretary determines that gaming on those lands 
"would be in the best interest of the tribe" and ''would not be detrimental to the 
surrounding community," and that "the Governor ofthe State in which the gaming 
activity would be located concurs in the Secretary's determination." 3 

Thus with section 2719, Congress created a scheme under which gaming could only occur on 
newly acquired off-reservation lands if the Secretary found that gaming on those lands would not 
be detrimental to the surrounding community and Governor ofthe State concurred.4 Congress 
was obviously concerned that, with the passage oflGRA, Indian tribes would acquire off
reservation lands and then have them taken into trust by the Secretary so that they would fit the 
defmition of Indian lands and could be used to operate casinos. Accordingly, Congress 
prohibited gaming on such lands unless the Secretary made a determination that the proposed 
gaming was not detrimental to the surrounding community and in the best interest of the tribe 
and the Governor affirmatively concurred with the Secretary. 

At first glance, it appears as ifthere might be a significant loophole in section 2719. It does not 
address newly acquired lands that are owned by an Indian tribe in restricted fee. Such lands, as 
noted above, fit within the definition of "Indian lands." The section 2719 prohibition against 
gaming on newly acquired lands only applies to lands "acquired by the Secretary in trust." This 
appears to leave open the possibility that Indian tribes could acquire off-reservation lands in 

3 25 USC 2719(a) and 2719(b). 
4 Congress created the so-called two-part determination as the general exception to the prohibition on gaming on 
after-acquired lands. In addition, Congress created three more exceptions to the 2719 prohibition -- restored lands 
for a restored tribe, settlement of a land claim, and initial reservation of a tribe acknowledged under the process in 
25 CFR Part 83. These exceptions are not relevant here. 
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restricted fee post-lGRA and operate casinos without the Secretarial determination and the 
Governor's concurrence. If this loophole were to exist, it would clearly have the potential to 
undermine the role that Congress intended the Secretary, the Governor and the surrounding 
communities to play in deciding whether gaming could occur on newly acquired off-reservation 
lands. 

This was the apparent loophole that was of concern to Secretary Norton in 2002 and that led her 
ultimately to conclude that Congress "must have" intended to include restricted fee lands in the 
section 2719 prohibition against gaming on after-acquired lands, even though, by its terms that 
prohibition applies only to land "acquired by the Secretary in trust." 

Restricted Fee Lands 

The term "restricted fee" refers to real property whose title is held in fee by an Indian tribe (or 
individual Indian), but which cannot be alienated or encumbered without the consent of 
Congress. This restriction on alienation attaches to certain Indian lands by operation of law -
i.e., by the operation of certain treaties, some tribe-specific statutes and, more generally, the 
Trade and Intercourse Act, also known the Non-Intercourse Act. The Non-Intercourse Act was 
enacted by the first Congress in 1790 and remains the law today. Codified at 25 U .S.C. § 177, it 
provides in pertinent part: 

No purchase, grant lease, or other conveyance of lands, or of any title or claims 
thereto, from any Indian nation or tribe of Indians, shall be of any validity, in law 
or equity, unless the same be made by treaty or convention, entered into pursuant 
to the Constitution .... 

Typically, the Act is invoked today to invalidate a conveyance of tribal land made without the 
consent of the United States.s 

The Secretary lacks any general authority to place restrictions on lands tribes acquire in fee. The 
Secretary can only do that when directed to do so by a statute. Since 1934, however, the 
Secretary has had broad authority under the Indian Reorganization Act (IRA) to acquire lands for 
Indian tribes and hold the land in trust and to accept into trust lands acquired by Indian tribes 
themselves. As trustee of the lands, the United States holds legal title to the lands and they thus 
cannot be alienated or encumbered without federal approval. Trust lands are, therefore, subject, 
in effect, to a restriction on alienation just like the lands held by the tribes in restricted fee. Other 
than the fact that the United States has no ownership interest in restricted fee hinds, there may 
also be other differences between restricted fee lands and lands held in trust. Depending on the 
duties contained in statutes, regulations, treaties, or executive orders, with regards to trust lands, 
the Secretary or the United States may owe certain land management duties to the Indian 

5The New York Indian land claims are among several Eastern Indian land claims that arise under the Non
Intercourse Act. See, e.g., County o/Oneida v. Oneida Indian Nation o/New York, 470 U.S. 226 (1985) ("Oneida 
IF') (Tribe has cause of action for lands conveyed to the state in violation of the Non-Intercourse Act); Seneca 
Nation a/Indians v. New York, 26 F. Supp 2d 555 (W.D.N.Y. 1998), aff'd on other grounds, 178 F.3d 95 (2d Cir. 
1999) (state condemnation ofland of the Seneca Nation was held to violate the Non-Intercourse Act). 
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beneficiaries and may be responsible for managing any revenues generated from the use of the 
lands. 

Secretary Norton's Letter 

As explained above, Secretary Norton was concerned about the apparent loophole in section 
2719 with respect to after-acquired fee restricted lands. She was faced with a situation where the 
Seneca Nation of Indians, by virtue of the specific terms of the Seneca Settlement Act, was 
authorized to acquire certain off-reservation lands in restricted fee. She was concerned that if 
she concluded that section 2719 did not apply to the Seneca's restricted fee lands, the 
Department would be inundated with applications to game on after-acquired restricted fee lands, 
and that tribes would be allowed to conduct gaming operations on such lands without meeting 
one of the exceptions to the prohibition on gaming on newly acquired lands. As she explained in 
her letter: 

I cannot conclude that Congress intended to limit the restriction to gaming on 
after-acquired land to only per se trust acquisitions. The Settlement Act clearly 
contemplates the acquisition of Indian lands which would otherwise constitute 
after-acquired lands. To conclude otherwise would arguably create unintended 
exceptions to the Section [2719] prohibitions and undermine the regulatory scheme 
prescribed by IGRA. I believe that lands held in restricted fee status pursuant to an 
Act of Congress such as is presented within this Compact must be subject to the 
requirements of Section [2719] ofIGRA. 

In developing the Part 292 regulations, the Department had an opporturiity to reconsider the 
meaning of section 2719 and to examine more closely the law governing the creation of 
restricted fee lands. Based on its review, the Department concluded that the language of section 
2719 is plain and cannot be ignored and that Secretary Norton's concern about the potential 
loophole for restricted fee lands was based on an incorrect understanding ofthe law. 

The Supreme Court has instructed that "[t]he starting point in every case involving construction 
ofa statute is the language [ofthe statute] itself." Landreth Timber Co. v. Landreth, 471 U.S. 
681,685 (1982); accord Duncan v. Walker, 533 U.S. 167, 172 (2001). Where the meaning of 
the language in a statute is plain, that is normally the end of the inquiry. Lamie v. United States 
Trustee, 540 U.S. 526,534 (2004); United States v. Ron Pair Enters., 489 U.S. 235,241 (1989). 
To determine the plain meaning, the words in a statutory provision that are not defined by the 
statute itself are customarily given their ordinary meaning. BP Am. Prod. Co. v. Burton, 549 
U.S. 84, (2006) (citing Perrin v. United States, 444 U.s. 37,42 (1979»; Williams v. Taylor, 529 
U.S. 420, 431 (2000). 

Because Congress's intent is clear on the face ofthe IGRA, our analysis can appropriately end 
there. See Chevron US.A., Inc. v. NRDC, 467 U.S. 837, 842-43 (1984) (inquiry ends if 
Congress's intent is clear). 
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Some, however, might nonetheless argue that the phrase "in trust" is ambiguous when used to 
refer to Indian lands. This is because, in common parlance, Indian lands, whether held in trust or 
in restricted fee, are sometimes referred to for ease of reference as trust lands. 

Where there is ambiguity in a statute (which I do not believe is the case here), the official 
charged with administering the statute (in this case, the Secretary) has broad discretion to resolve 
the ambiguity and give meaning to the term. As the Supreme Court has stated: 

In Chevron, this Court held that ambiguities in statutes within an agency's 
jurisdiction to administer are delegations of authority to the agency to fill the 
statutory gap in reasonable fashion. Filling these gaps, the Court explained, 
involves difficult policy choices that agencies are better equipped to make than 
courts. If a statute is ambiguous, and if the implementing agency's construction is 
reasonable, Chevron requires a federal court to accept the agency's construction 
of the statute, even if the agency's reading differs from what the court believes is 
the best statutory interpretation. 

Nat 'I Cable & Telecomms. Ass 'n v. Brand X Internet Servs., 545 U.S. 967, 980 (2005) (internal 
citations omitted). 

Assuming, for the sake of argument, that the phrase "in trust" is ambiguous, it is readily apparent 
from the purposes and policies, language, structure and legislative history of IGRA that 
construing the phrase as was done in the Part 292 regulations is reasonable. To be upheld under 
step two of Chevron, a court need only find that an agency's understanding ofthe statute "is a 
sufficiently rational one." Chemical Mfrs. Ass'n v. NRDC, 470 U.S. 116, 125 (1985). As the 
discussion below makes clear, nothing in the language, structure, legislative history or purpose of 
IGRA extends an interpretation that section 2719 does not extend to restricted fee lands "over the 
edge of reasonable interpretation." Whitman v. American Trucking Ass'n, 531 U.S. 457,485 
(2001). 

Based on its review of the language of the prohibition in section 2719, the Department in 
promulgating the Part 292 regulations has concluded for three reasons that the language is clear 
and cannot be ignored.6 First, the phrase "in trust" has a common and generally well-accepted 
meaning in Indian law. It refers to a form of ownership in which legal title is held by the United 
State or the Secretary as trustee, while beneficial title is held by the Indian owner of the land. It 
does not describe the way in which restricted fee lands are owned. Second, as explained above, 
lands held in restricted fee status are not "acquired by the Secretary." Neither he nor the United 
States holds title to them, whether legal or otherwise. Restricted fee lands are acquired by Indian 

6 The Department believes this is not one of those "rare" circumstances "where application of the statute as written 
will produce a result demonstrably at odds with its drafters' intentions." Demarest v. Manspeaker, 498 U.S. 184. 190 
(1991); Griffin v. Oceanic Contractors, Inc., 458 U.S. 564, 571 (1982). In reviewing a statute for the purpose of 
developing regulations, an agency will, just as a court must "start, as always, with the language of a statute," 
Williams v. Taylor, 529 U.S. 420,431 (2000). Congress's intent is best evidenced by the statutory language that it 
chooses. United States v. Monsanto, 491 U.S. 600,610 (1989). When the statutory text is clear, legislative history 
is irrelevant. See, e.g., United States v. Gonzales, 520 U.S. 1,6 (1997) ("Given the straightforward statutory 
command, there is no reason to resort to legislative history"). 
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tribes and are owned by them, subject to a restriction on alienation that attaches by operation of 
law. Third, lands held "in trust" by the Secretary, while similar to restricted fee lands in that 
they cannot be conveyed without approval by the United States, can also be different from 
restricted fee lands in other important respects. As noted above, depending the terms of specific 
statutes and implementing regulations, the Secretary as trustee may owe Indian owners ofthe 
lands certain management duties. Congress does not typically enact statutes imposing specific 
duties on the Secretary with respect to restricted fee lands. Accordingly, the Department has 
determined that there is no basis for reading the phrase "acquired by the Secretary in trust" to 
include lands acquired by tribes that then become subject to a restriction on alienation by 
operation oflaw. 

In addition, the Department determined that Secretary Norton's concern about a significant 
loophole in section 2719 was based on a misapprehension of the law. Secretary Norton was 
assuming that off reservation lands acquired by tribes post-IGRA would automatically be subject 
to the restriction on alienation imposed by the Non-Intercourse Act. The Department has since 
determined that the better view ofthe law is that when a tribe purchases new lands off
reservation and those lands are held by the tribe in fee, then the land is not, without more, 
automatically subject to restrictions against alienation. The Non-Intercourse Act was intended to 
apply to "Indian Country" and fee land outside a reservation is not Indian Country. 

Since the enactment ofthe IRA, when the Secretary has acquired new lands for tribes, the lands 
are usually acquired in trust. Restricted fee lands continue to exist; especially tribal lands in 
what were the original Thirteen Colonies, some General Allotment Act individual allotments, 
and tribal lands subject to statutory restrictions. The Supreme Court, however, in City 0/ Sherrill 
v. Oneida Indian Ndtion 0/ NY., reiterated that the authority in IRA provides the "proper avenue 
for [a tribe] to reestablish sovereignty over territory.,,7 

While the Department has not previously opined on this precise question, Federal restrictions 
under the Non-Intercourse Act do not automatically attach to off-reservation parcels acquired by 
a tribe in fee simple absolute. Participating as amicus curiae in Cass County v. Leech Lake Band 
o/Chippewa Indians, 8 the United States has argued that the Non-Intercourse Act applies to "all 
reservation lands held by a Tribe, including lands recently acquired in fee.,,9 In doing so, the 
United States suggested that off-reservation lands are not protected under the Non-Intercourse 
Act and expanded on this premise by stating: "[t]his case is concerned only with tribally owned 
lands on a reservation, where the Act serves to protect the tribal land base."l0 The qualifying 

7 City of Sherrill v. Oneida Indian Nation of New York, City 0/ Sherrill v. Oneida Indian Nation 0/ New York, 544 
U.S. 197 (2005). At issue in that case was the taxability of on-reservation lands the Oneida Nation re-acquired 
beginning in 1987 through purchases on the open market, approximately two centuries after they were lost through 
unlawful conveyances to the State. The Court ruled that the Nation could not, after such a long hiatus, unilaterally 
assert sovereignty over the reacquired lands. The Court instructed that "Title 25 U.S.C. § 465 authorizes the 
Secretary ofthe Interior to acquire land in trust for Indians and provides that the land shall be exempt from State and 
local taxation," and that this is "the proper avenue for [the Oneida Nation] to reestablish sovereign authority over 
territory last held by the Oneidas 200 years ago." City a/Sherrill, 544 U.S. at 220-221. 
8 524 U.S. 103 (1998). 
9 Cass County v. Leech Lake Band a/Chippewa Indians, 524 U.S. 103 (1998),1997 U.S. Briefs 174, 14-15. 
10 Id. at 47, fu. 13; See also Cass County Joint Water Res. Dist. v. 1.43 Acres o/Land, 643 N.W. 2d 685 (N.D. 
2002) (holding that the Non-Intercourse Act does not apply to off -reservation tribal fee land). 
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language in the brief, "on a reservation, where the [Act] serves to protect the tribal land base," 
appears to signify that the litigating position of the United States is that the Non-futercourse 
Act's Federal protections against alienation do not extend to off-reservation lands owned by a 
tribe in fee unless some extenuating circumstances exist. 

This view was most recently reaffirmed in a letter from George Skibine, Acting Deputy Assistant 
Secretary - Policy and Economic Development, to the president of the Lac du Flambeau Band of 
Lake Superior Chippewa fudians, dated December 19,2008. Mr. Skibine agreed with the Tribe 
that off-reservation land the Tribe acquired in 2000 which were never owned by the Tribe or its 
members in restricted status, and never held by the United States for the Tribe or its members in 
trust status were not subject to the Non-Intercourse Act and the Tribe was not required to obtain 
Federal approval to convey the property. I I 

Based on the reasons explained above, that portion of Secretary Norton's letter that recites a 
legal conclusion about the application of section 2719 to restricted fee lands is superseded by 
this memorandum. 

II Letter to President Edwards from George Skibine (Dec. 19,2008). 
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Memorandum 

United States' Departrne~t of the Interior 
OFFICE OF THE SECRETARY 

Washington. DC 20240 

AUG 252009 

To: BIA Regional Directors 
BlA Deputy Bureau Director - Office of Trust Services 
BlA Deputy Bureau Director- Field Operations 

Through:' Jeny Girlner ()~ ~ 
.- D;rector. Bureau of k'rian ArJirs ~ 

From: f> Larry Echo Hawk ~ - . 
. Assistant Secretary - Indian Affa.ira' 

Subject: Off-Reservation Fee-to-Trust Acquisiti(lns for Non-Gaming Purposes 

The Office of the Assi~t Secretary - Indian Affairs will no longer revi~w decision analyses . 
prepared by the Bureau of Indian Affairs regions for applications to acquire off-reservation 
land into trust for non~garning uses. This memorandum resoinds the February S. 2002, 
memorandum from fonner Deputy Assistant Secretary -Indian Affairs, Wayne R. Smith. 

Decision analyses that are currently with the AS-IA office will be returned to the appropriate 
regions so that applications can be processed in accordance with existing guidance under 
25 CFR Part 151 and existing delegations of authority. It remains an irnponant practice for 
offices to communicate with the ASTrA office though your weekly reports to the BIA Director 
regarding oifTreselVation trust acquisitions taking place at the regional level. 

P. 02/02 

!4J 002/002 
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United States Department of the Interior 
OFFICE OF THE SECRETARY 

The Honorable Bert Johnson 
House of Representatives 
State of Michigan 
State Capitol 
Lansing. Michigan 48913 

Dear Representative Johnson: 

Washington, DC 20240 

JUN 1 6 2010 

Thank you for your letter dated May 10, 2010 addressed to Secretary Salazar seeking 
information and clarification of the Department of the Interior's Indian gaming policies. Your 
letter was forwarded to this office for a response. 

1410011002 

As to your first question Section 271 O( d)(8)(A) of the Indian Gaming Regulatory Act (IGRA) 
authorizes the Secretary "to approve any Tribal-State compact (compact) entered into between an 
Indian tribe and a State governing gaming on Indian lands of such Indian tribe." This section 
does not authorize the Secretary to approve a compact for the conduct of Class ill gaming 
activities on lands that are not now, and may never be, Indian lands of such Indian tribe. Thus if 
a compact is "site specific" and identifies land that is not now or may never be Indian lands in 
accordance with IGRA and the tn'be has not identified land that is eligl'ble for gaming in the 
compact the compact may be disapproved. 

Your second question, asks whether Little River Band of Chippewa Indians (Band) has 
submitted a proposal to take the Muskegon racetrack into trust. No, there is no pending 
application at the Department to take the Muskegon racetrack into trust. 

Your third question asks whether the Department has recently adopted a policy on revenue 
sharing. No "new policy" has been adopted. As previous compact decision letters have stated, 
in order to determine Whether revenue sharing violates 25 U.S.C. § 2710(d)(4), we first look to 
whether the State has offered meaningful concessions. We have traditionally viewed this 
concept as one where the State concedes something that it was otherwise not required to 
negotiate that provides a benefit to the Tribe, i.e. exclusivity or some other benefit. In other 
words, we examine whether the State has made meaningful and significant concessions in 
exchange for receiving reVenue sharing. 

The next step in our analysis is to detennine whether these concessions result in a substantial 
economic benefit to the Tribe. The payment to the state must be appropriate in light of the value 
of the economic benefit conferred on the Tribe. This analysis (meaningful concessions by the 
State and substantial economic benefit conferred on the tribe) allows us to ascertain that revenue-
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sharing payments are the product of anns-length negotiations, and not tantamount to the 
imposition of a tax, fee, charge or other assessment prohibited under 25 U.S.C. § 271O(d)(4). 
You also ask whether the Band' s submitted compact meets the policy requirements regarding the 
revenue sharing payments in the compact. The Band's compact is presently under review. Until 
a decision is made on that compact we cannot answer this question. 

Your final question asks if the Department is considering any new policies that may affect the 
Band's application for a two-part detennination. The Dep~ent is in the process of reviewing 
the previous Administration's gaming policies, no decisions have been made regarding those 
policies. 

We hope this infonnation addresses the concerns raised in your letter. Thank you for your 
interest in Indian gaming issues. 

erely, 

aulaL. Hart 
. Director, Office of Indian Gaming 



U. Memorandum from the Secretary 
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Memorandum 

To: 

From: 

Subject: 

THE SECRETARY OF THE INTERIOR 

WASHINGTON 

. JUN '18 2011 

Assistant Secretary - Indian Affairs 

Secretary \~ S~ 
Processing Land-into-Trust Applications for Applications Not Related to Gaming 

Thank you for the enormous efforts you have made to engage tribal leaders across the Nation on 
critical issues facing Indian Country, from building roads and improving schools to increasing 
resources for public safety and economic development programs. It is vitally important that the 
Department of the Interior continue on a path toward rebuilding strong relationships with tribal 
governments. As I stated at the historic Tribal Nations Conference hosted by President Obama, 
"we have been working to tum the page on the Federal Government's pattern of neglect. In its 
place, we are building a strategy for empowerment - a strategy that helps Indian nations build a 
future of their choosing." 

Taking land into trust is one of the most important functions that this Department undertakes on 
behalf of Indian tribes. Between the years of1887 and 1934, the U.S. Government removed 
more than 90 million acres from the tribes; further, this practice was continued under the 
misguided "termination" era that continued through the 1950s and 196Os. The Secretary's 
authority to take land into trust is the primary means to help restore and protect Indian 
homelands, and the majority of the 9 million acres of tribal lands that have been reacquired to 
date, and taken into trust, has been within the bounds of existing reservations. Ongoing activities 
to establish, consolidate and, where appropriate, expand tribal homelands is an essential feature 
of our Nation's Indian policy and our honoring of principles of tribal self-reliance and self
governance. 

Tribes use lands taken into trust for a variety of vital purposes: housing, health care, education, 
agriculture. energy and economic development. The large majority of land-into-trust 
applications processed by the Department are for these self-determination purposes, and have no 
connection to Indian gaming. Of the more than 1900 trust land applications currently pending 
before the Bureau of Indian Affairs, over 95% are for non-gaming purposes. 

As you know, decisions regarding land-into-trust applications fall within your delegated 
authority. It is imperative that the Department process these applications in a transparent and 
orderly fashion. Decisions must be made in a lawful and timely manner; indecision creates 
frustration and uncertainty. 



Land-into-trust applications must fully satisfy the requirements set forth in applicable Federal 
law, including but not limited to the Indian Reorganization Act, the land-into-trust application 
regulations (25 C.F.R. Part 151), and any applicable case precedent. Once these applications 
have been evaluated under all applicable legal standards, the Department should diligently and 
expeditiously exercise its responsibility and move forward with land-into-trust decisions. 

Thank. you for your outstanding work and continued commitment to serving the needs and 
interests of Indian tribes and their communities. 

cc: Deputy Secretary 
Solicitor 
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1.1 Purpose. This chapter establishes Indian Affairs (IA) policy and procedures to 
acknowledge receipt of applications for fee-to-trust land acquisitions; define timeframes 
with regard to gathering of information to complete fee-to-trust applications on a timely 
basis; define timeframes associated with administrative and legal challenges to decisions 
to accept land into trust; implement reporting requirements for pending fee-to-trust cases; 
and to identify how IA employees will record time spent working any and all aspects of 
fee-to-trust. All references to "days" within this policy are calendar days, not business 
days. All references to ''written correspondence to applicants" within this policy are to 
be made via certified-return receipt mail. 

1.2 Scope. This policy applies to all Bureau of Indian Affairs (BIA) employees and to all 
discretionary fee-to-trust applications currently in the possession of the Department of the 
Interior (DOl) and to all future applications to convert fee land into trust land received by 
DOl. 

1.3 Policy. 

#10-24 
New 

A. Acknowledging Receipt of Applications for Fee-to-Trust Acquisitions. 

After receipt of an application to acquire land into trust, as identified in 25 CFR § 151.9, 
the authorized official (Superintendent, Regional Director, or Central Office) receiving 
the application will formally acknowledge receipt of the application in writing, to the 
applicant within 10 calendar days. This formal acknowledgement by the authorized 
official must include a copy of the brochure titled "Understanding the Fee-to-Trust 
Process for Discretionary Acquisitions." 

B. Gatbering information for Incomplete Fee-to-Trust Applications. 

The "Acquisition of Title to Land held in Fee or Restricted Fee Status Handbook" 
(hereafter Fee-to-Trust Handbook) addresses incomplete applications at "Step 3: 
Responding to an Incomplete Written Request or Application." Pursuant to this policy, 
BIA staff is required to review all pending fee-to-trust applications currently in their 
possession and take one or more ofthe following actions, as appropriate, for each 
pending application: 

1) Applications tbat are pending as of the date of tbis policy: 

If there are expired or missing documents in pending applications that are required from 
the applicant, BIA staff will contact the applicant in writing, according to the steps 
identified in the Handbook under "Step 3: Responding to an Incomplete Written Request 
or Application." This written correspondence is the "original notice," and will advise the 
applicant that the requested, responsive information must be received from the applicant 
within 30 days, or the application will be considered inactive. 

If the requested infonnation is not received within 30 calendar days after the original 
notice, BIA staff will send the applicant a "final notice" that BIA did not receive the 
requested infonnation and the application will be returned to them. The application must 

-. 
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be returned after 60 days of the date of the original notice and removed from the active 
caseload unless the responsive information is received by inA. The authorized official 
(Superintendent, Regional Director, or Central.Office) is responsible for ensuring return 
of the application to the applicant and updating the system of record, (presently the Fee to 
Trust Tracking System (FITS)) to reflect that the application has been returned within 
five days of that action. 

2) Applications received after the date of this policy: 

If there are expired or missing documents in applications received after the date of this 
policy that are required from the applicant, BIA staff will contact the applicant in writing 
according to the steps in the Handbook under "Step 3: Responding to an Incomplete 
Written Request or Application. II This written correspondence is the "original notice, II 
and will also advise the applicant that if the requested, responsive information is not 
received within 30 days, the application will be considered inactive. 

If the requested information is not received within 30 calendar days after the original 
notice, BIA staffwill send the applicant a "final notice" that their application will be 
returned to them after 45 days of the date of the original notice and removed from the 
active caseload unless the responsive information is received from them. The authorized 
official (Superintendent, Regional Director, or Central Office) is responsible for returning 
the application to the applicant and for updating the system of record to reflect that the 
application has been returned within five days of that action. 

C. Administrative and Legal Timeframes 

1) If there are expired or missing documents that are required from DOl staff, BIA 
will contact the responsible office in writing within seven calendar days to request that 
the responsive information be provided within 21 days. 

The BIA staffwill also assure that all pending (incomplete) cases are in the system of 
record and that the data is current and accurate so reports can be generated to produce 
work lists for the responsible agencies and provide a quarterly status report to the 
respective Trit1e having jurisdiction over the lands subject to the application(s). The 
work lists will be reviewed and the responsible agencies contacted on a regular basis to 
assure that the cases keep moving forward. 

2) If the application is complete and there are no expired or missing documents, BIA 
staff will take the necessary actions to assure that a Notice of Decision is issued as soon 
as possible, but no later than 15 days from the date of receipt offinal document(s) 
required to issue the Notice of Decision. 

3) If the decision to take land into trust is appealed to a Regional Director, the official 
whose decision is being appealed will provide the complete administrative record to the 
respective regional office within 10 days of notice of the appeal. The administrative 
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record will be compiled as required in the Fee to Trust Handbook. The Regional Director 
has 60 days to issue a decision. 

4) If a case is appealed to the Interior Board of Indian Appeals (ffiIA), the Regional 
Director will immediately put the Director, BIA on notice. Applications under 
administrative appeal or judicial review will be encoded in system of record within five 
days to reflect the appropriate status. 

D. Quarterly Reports to Tribe(s) for Pending Applications. Each location authorized 
to accept land into trust (Agency Office, Regional Office, or Central Office) is 
responsible for providing the Tribe(s) who have jurisdiction over the lands in pending 
fee-to-trust applications, with quarterly reports of all pending applications (including 
individual Indian applications) within each Tribe's respective jurisdiction. Quarterly 
reports will be sent to the Tribe(s) the first week in the months of October, January, April 
and July. 

E. Fee to Trust Activity Codes for Employee Time Accounting. All time spent and 
actions performed by BIA employees to process, manage, report, provide training and 
receive training regarding fee-to-trust will be coded in the Quick Time System (or its 
successor) as follows: 

• To process fee-to-trust applications: WCV2 
• To manage the process or report on the progress: WCVC 
• To provide training, or perform outreach: WCV A 
• To receive training: WCVB 

1.4 Authority. 25 CFR §151.9 

1.5 Roles and Responsibilities 

#10-24 
New 

A. Director, Bureau of Indian Affairs (BIA). The BIA Director is responsible for the 
development of National Policy affecting Indian lands. 

B. Deputy Bureau Director, Field Operations. BIA. The BIA Deputy Bureau 
Director ofField Operations is responsible for overseeing the Regional Directors and 
dissemination of policy to them. 

C. Deputy Bureau Director. Trust Services, BIA. The BIA Deputy Bureau Director 
of Trust Services is responsible for assisting in the dissemination of trust resource 
policy and information to the Regional Directors. 

D. Regional Directors, BIA. The BIA Regional Directors are responsible for carrying 
out policy as directed, and for overseeing the implementation of policy either directly 
or via Agency Superintendents. 



Required elements: Application for fee-to-trust. 

All fee-to-trust applications must contain the following: 

1. A written request 
a. The request must state the applicant is requesting approval of a trust acquisition by the 

United States of America for their benefit 
b. Identification of applicant(s) 
c. Legal Land Description 

i. A description of real property in legally acceptable terms that is definite, legally 
defensible and susceptible to only one interpretation. 

ii. This can accomplished by government survey of the Public Land Survey System 
(PLSS), metes and bounds, or lot numbers of a recorded plat, so as to show 
exactly where the real property is located and how many acres it contains. 

1. All land descriptions shall contain the following information 

• State 
• County 
• Approximate Acreage 

2. All land descriptions described by Public Land Survey System (PLSS) 
shall contain the following applicable information 
• Township 
• Range 
• Principal Meridian 
• Section( s) 
• Government Lots 
• Aliquot Parts 

3. All land descriptions described by metes and bounds within the Public 
Land Survey System (PLSS) shall contain the following applicable 
information. 

• Township 
• Range 
• Principal Meridian 
• Section(s), Aliquot part, or Government Lot parcel lies in 
• Commencement tie from a Government corner ofPLSS to point of 

beginning of metes and bounds parcel. 
• A metes and bound description which closes mathematically on 

itself. 
4. All land descriptions described by metes and bounds not within the 

Public Land Survey System (PLSS) shall contain the following 
applicable information. 
• A point of beginning easily located of the ground. 
• A metes and bound description which closes mathematically on 

itself. 
d. Need for acquisition of the property (one of the following) 

I. Economic Development 
II. Tribal Self-Determination 

111. Indian housing (non-commercial) 



e. Purpose for which the property is to be used (See Exhibit "Create list of examples") 
f. A legal instrument such as a deed, to verify applicant's fee ownership 
g. Written Tribal consent for nonmember application, or Tribal acquisitions in land under 

jurisdiction of another Tribe 

2. In addition to the requirements of 1. above, the Tribal applicant will also submit the following: 

a. The application must state the Tribal name as it appears in the Federal Register for 
Federally recognized Tribes 

b. Statutory Authority 
c. If the property subject to the application is located off-reservation the applicant will also 

include the following: 

i. A business plan, if the application is for business purposes [See 151.11 (c)] 
ii. The location of the subject property relative to state and reservation boundaries 

[See 151.11 (b)] 
3. In addition to the requirements of 1. above, the following information is also required for an 

individual application: 
a. Evidence of eligible Indian status of the applicant 
b. Amount of trust or restricted Indian land already owned by the applicant 
c. Infonnation or a statement from the applicant addressing the degree to which the 

applicant needs assistance in handling their affairs 



Frequently Asked Questions 

1. What is a fee-to-trust land acquisition? A fee-to
trust land acquisition is a transfer of land title from an 
eligible Indian Tribe or eligible Indian individual(s) to 
the United States of America, in trust, for the benefit 
of the eligible Indian Tribe or eligible Indian individ
l1a)(s). 

2. Who is eligible to apply for a ree-to-trust land 
acquisition? Indian Tribes and individual Indian peo
ple who meet the requirements established by federal 
statutes and further defined in federal regulations are 
eligible to apply for a fee-to-trust land acquisition. See 
25 Code of Federal Regulations (CFR) § 15 I .2; 25 
United States Code (USC) § 479and § 220 I. 

3. )f you are eligible, how do you submit an appli
cation? All applications for a fee-to-trust acquisition 
must be in writing and specifically request that the 
Secretary of the Interior take land into trust for the 
benefit of the applicant. If you are an eligible Indian 
Tribe, the request may be in the form of a Tribal Reso
lution. See 25 CFR § 151.9. 

4. Where should an eligible applicant submit an 
application to? Applications shall be submitted to the 
Bureau of Indian Affairs (BIA) office that has jurisdic
rion over the lands contained in the application. Ifthe 
applicant does not know what BIA office hasjurisdic
tion over the lands the applicant should contact the 
Division of Real Estate Services at (202) 208-7737 or 
at http://www.bia.govlWhoWeAre/RegionaIOfficesl 
index.htm 

5. What information is the applicant l'equiJ'ed to 
pr~"ide to accompany the application for a fec-to
trust acquisition? The applicant must provide a legal 
description of the land to be acquired, the legal name 
of the eligible Indian Tribe or individual, proofofan 
eligible Indian Tribe or eligible individual(s), the specific 
reamn the applicant is requesting that the United 
States of America acquire the land for the applicant's 

benefit, a title insurance commitment addressing the 
lands to be acquired and information that allows the 
Secretary of the Interior to comply with the National 
Environmental Policy Act (NEPA) and 602 Depart
mental Manual 2 (602 DM 2) - Hazardous Substances. 

6. What laws, regulations and standards apply to a 
fee-to-trust acquisition? There are different laws that 
must be satisfied. Most acquisitions are authorized 
under 25 USC § 465, Section 5 Indian Reorganization 
Act (1934) and reviewed under 25 CFR § 151. How
ever, the Department of the Interior must comply with 
all federal laws, including compliance with NEPA, 602 
DM 2 Hazardous Substances Determinations, National 
Historical Preservation Act (NHPA) and US Depart
ment of Justice Title Standards. See 25 CFR § 151.13. 

7. What are the applicant's responsibilities if they 
receive a written request from the Bureau of Indian 
Affairs requesting additional information to proc
ess an application? The applicant must reply back to 
the BIA within the time frames identified in the written 
correspondence requesting additional information. All 
correspondence from the BIA requesting additional 
information will include each specific document 
needed to proceed with processing the application and 
will include the specific time the applicant has to pro
vide the requested information. It is very important 
that applicant maintains written communication with 
the BfA throughout the process when the applicant is 
contacted by the BIA. Ifapplicant needs additional 
time to respond to a request from the BIA for addi
tional information, they must contact the BfA as soon 
as possible and make the request for an extension of 
time in writing. The BIA will reasonably accommo
date requests from applicant for additional time to pro
vide information, and will notify the applicant in writ
ing of the decision regarding the applicant's request. 

8. What happens if I do not respond? If the appli
cant does not respond in the time stated in the letter or 
any extension, BIA will either return the application or 
take into consideration failure to provide the informa
tion. If the applicant has failed to provide informRtion 

on a non-critical title issue, BIA will take into consid
eration that there is insufficient or negative informa
tion in forming BIA's decision on your application and 
may result in a denial of your application. 

9. Are there entities that will be provided notice of 
an application for a fee-to-trust acquisition? Yes. 
State and local governments, including Tribal govern
ments having regulatory jurisdiction over the land con
tained in the application. will be notified upon written 
receipt of an appl ication for a fee-ta-trust acquisition. 
The notice will inform the entities that each will be 
given 30 days in which to provide written comments as 
to the acquisition'S potential impacts on regulatory 
jurisdiction, real property taxes and special assess
ments. 

10. Will all applications from eligible Indian Tribes 
Rnd eligible Indian Individuals result in a fee-to
trust acquisition? No. Each application will be 
evaluated to detennine if the applicable criteria defined 
in the CFR has been addressed (25 CFR § 15\.10), and 
the official authorized to accept the fee-to-trust acqui
sition will decide whether to accept the fee-to-trust 
acquisition. All decisions to accept or deny a fee-to
trust acquisition shall be in writing. lfthe acquisition 
is denied, the applicant will be advised of the reasons 
for the denial and will be notified of the right to appeal 
the decision and where the applicant's appeal must be 
filed. 

11. How long does the process take? The length of 
time to complete the process varies depending on the 
required steps. The required steps differ for on
reservation or off-reservation trust acquisitions and 
mandatory or discretionary acquisitions. 

12. Can I get a report on the progress of my appli
cation? Yes. BlA tracks the steps and progress of 
applications. BIA will provide you a report upon your 
request. 

http://www.bia.govlWhoWeAre/RegionaIOfficesl/index.htm
http://www.bia.gov/WhoWeAre/RegionalOffices/index.htm
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THE SECRETARY OF THE INTERIOR 

WASHINGTON 

JUN·18 2010 

Assistant Secretary - Indian Affairs 

~:=~an:~ 
BACKGROUND 

The issue of Indian gaming engenders strong feelings among many parties. The Department of 
the Interior, through the Assistant Secretary - Indian Affairs, has the authority and responsibility 
to review and approve applications to take land into trust for Indian gaming, adhering to the legal 
standards set forth in federal law, including the Indian Reorganization Act and the Indian 
Gaming Regulatory Act (IGRA). Under IGRA's implementing regulations, the Department also 
has the responsibility to determine whether gaming can occur on lands acquired after IGRA's 
enactment in 1988.1 

It is important that all interested persons know the facts. Of the 564 federally recognized tribes, 
less than half, or 238 tribes, operate gaming facilities. Two hundred thirty-two of these tribes 
operate Class III, or "casino-style," gaming facilities under tribal-state compacts. Most tribal 
gaming operations are quite small and are located in rural areas. 

There is no question that gaming has provided important economic opportunities for some tribes. 
Indeed, Congress' declared policy under IGRA was to provide a basis for gaming by tribes "as a 
means of promoting tnoaJ economic development, self-sufficiency, and strong tribal 
governments." 25 U.S.C. § 2702. Revenues from tribal gaming are used for specific purposes, 
including funding tribal government operations and programs, and providing for the general 
welfare of the Indian tribe and its members. The proceeds that tribes realize from gaming allow 
many of them to provide greatly needed services such as health care, education and housing, 
which increases tribal self-reliance. 

GAMING "INDIAN LANDS" DETERMINATIONS 

Decisions whether to take off-reservation land-into-trust for gaming purposes, or other gaming 
determinations, can raise difficult and contentious issues. IGRA prohibits gaming on lands 
acquired in trust after its enactment in 1988 (so-called "after acquired lands"), except where 
those trust lands meet certain conditions explicitly specified in IGRA at 25 U.S.C. § 2719. These 
exceptions can be separated into two types: (1 )"off reservation" applications; and (2) reservation 
or equal footing applications. I believe that the Department needs to provide clarity regarding all 

I Part of this responsibility is shared with the NJGC under certain circumstances 



aspects of how it will review and make decisions on these two distinct types ofIndian gaming 
applications or requests. 

"Off Reservation" Land-in-TrustlGaming Requests Under IGRA, 25 U.S.C. 
§ 2719(b)(1)(A) 

2 

The nonnal rule under IGRA is that a "two part" determination is applied to tribal requests that 
"off reservation" lands be taken into trust for potential gaming purposes. The "two part" test 
includes: (1) a determination by the Secretary that the gaming establishment is in the best interest 
of the tribe and would not be detrimental to the surrounding community; and (2) the concurrence 
of the state's Governor. The review ofthese applications is appropriately lengthy and deliberate. 
Given the complicated issues that applications of this nature raise, and the various levels of 
review and approval involved, they have been approved rarely despite a number of submissions 
over the years. In the 20 years since IGRA was passed, only five "off reservation," or so-called 
"two-part" determinations, have been approved by the Department. In addition, the tribe and the 
state must negotiate and approve a gaming compact prior to commencement of Class TIl gaming 
operations. 

I understand the Department currently has nine "two-part" applications under review. For these, 
I recommend that you undertake a thorough study of these issues and review current guidance 
and regulatory standards to guide the Department's decision-making in this important area. 
During this review, your office should engage in government-to-government consultations 
consistent with the policy ofthis administration to obtain input from Indian tribes. I realize that 
engaging in this exercise in connection with the application of the two-part test may cause some 
delay, but given the Department's discretion in this area, it is appropriate that we take the 
necessary time to identify and adopt principled and transparent criteria regarding such gaming 
determinations. Moreover, deliberate government-to-government consultations will lead us to 
the implementation of a sound policy in this area. 

Reservation and Equal Footing Exceptions Under IGRA 25 U.S.c. § 2719(a) and (b)(l)(B) 

Certain lands that are acquired after IGRA' s passage in 1988 are treated under the statute as 
though they were part of pre-IGRA reservation lands and, therefore, are eligible for gaming 
purposes. These types of lands include lands that are located within or contiguous to the 
boundaries of the tribe's reservation, or are within the tribe's last recognized reservation within 
the state(s) within which such tribe is presently located? 

Lands that are taken into trust for settlement of a land claim, as part of an initial reservation, or 
as restoration of lands for a tribe that is restored to federal recognition are also excepted from the 
IGRA prohibition in order to place certain tribes on equal footing. 

These exceptions too are rare, as in the 20 years since IGRA was enacted, there have only been 
36 applications approved under these exceptions. There are currently 24 applications pending 
before the Department that request approval based on one of these IGRA exceptions. 

2 Except for Oklahoma, where the lands must be within the boundaries of the Indian tribe's former reservation or 
contiguous to other land held in trust or restricted status by the United States for the Indian tribe in Oklahoma. 



3 

For applications or requests submitted under one of these exceptions in IGRA, their approval 
largely depends upon a legal determination as to whether the application or request meets one of 
the delineated exceptions under IGRA. I recommend that you obtain such a legal determination 
from the Solicitor's Office. If the lands are eligible to conduct gaming pursuant to one of the 
exceptions set forth in IGRA, the tribe may be eligible to conduct Class III gaming on those 
lands pursuant to a negotiated and approved tribal-state gaming compact. 

MOVING FORWARD WITH DECISIONS 

It is important that we move forward with processing applications and requests for gaming on 
Indian lands within the context of objective statutory and regulatory criteria. I expect that you 
will undertake regular and meaningful consultation and collaboration with tribal leaders to 
continue to develop sound federal Indian gaming policy, in furtherance of this Administration's 
commitment to strengthening the unique government-to-government relationship with Indian 
tribes. In addition, it is important that we keep the United States Congress fully aware of our 
efforts. 

It will be important that your office continues to coordinate closely with the Solicitor's office, 
and with the Deputy Secretary because your decisions can have significant legal and policy 
implications. I have full confidence in your exercise of your delegated authority on these 
important matters. 

cc: Deputy Secretary 
Solicitor 
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1.1 Purpose. This chapter establishes Indian Affairs (IA) policy and procedures to 
acknowledge receipt of applications for fee-to-trust land acquisitions; define timeframes 
with regard to gathering of information to complete fee-to-trust applications on a timely 
basis; define timeframes associated with administrative and legal challenges to decisions 
to accept land into trust; implement reporting requirements for pending fee-to-trust cases; 
and to identify how IA employees will record time spent working any and all aspects of 
fee-to-trust. An references to "days" within this policy are calendar days, not business 
days. All references to "written correspondence to applicants" within this policy are to 
be made via certified-return receipt mail. 

1.2 Scope. This policy applies to all Bureau ofIndian Affairs (BIA) employees and to all 
discretionary fee-to-trust applications currently in the possession of the Department of the 
Interior (DOl) and to all future applications to convert fee land into trust land received by 
DOl. 

1.3 Policy. 

#10-24 
New 

A. Acknowledging Receipt of Applications for Fee-to-Trust Acquisitions. 

After receipt of an application to acquire land into trust, as identified in 25 CFR § 151.9, 
the authorized official (Superintendent, Regional Director, or Central Office) receiving 
the application will formally acknowledge receipt of the application in writing, to the 
applicant within 10 calendar days. This formal acknowledgement by the authorized 
official must include a copy of the brochure titled "Understanding the Fee-to-Trust 
Process for Discretionary Acquisitions." 

B. Gathering information for Incomplete Fee-to-Trust Applications. 

The "Acquisition of Title to Land held in Fee or Restricted Fee Status Handbook" 
(hereafter Fee-to-Trust Handbook) addresses incomplete applications at "Step 3: 
Responding to an Incomplete Written Request or Application." Pursuant to this policy, 
BIA staff is required to review all pending fee-to-trust applications currently in their 
possession and take one or more of the following actions, as appropriate, for each 
pending application: 

1) Applications that are pending as of the date of this policy: 

If there are expired or missing documents in pending applications that are required from 
the applicant, BIA staff will contact the applicant in writing, according to the steps 
identified in the Handbook under "Step 3: Responding to an Incomplete Written Request 
or Application." This written correspondence is the "original notice," and will advise the 
applicant that the requested, responsive information must be received from the applicant 
within 30 days, or the application will be considered inactive. 

If the requested information is not received within 30 calendar days after the original 
notice, BIA staff will send the applicant a "final notice" that BIA did not receive the 
requested information and the application will be returned to them. The application must 
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be returned after 60 days of the date of the original notice and removed from the active 
caseload unless the responsive infonnation is received by BIA. The authorized official 
(Superintendent, Regional Director, or Central Office) is responsible for ensuring return 
of the application to the applicant and updating the system of record, (presently the Fee to 
Trust Tracking System (FTTS)) to reflect that the application has been returned within 
five days ofthat action. 

2) Applications received after the date of this policy: 

If there are expired or missing documents in applications received after the date of this 
policy that are required from the applicant, BIA staff will contact the applicant in writing 
according to the steps in the Handbook under "Step 3: Responding to an Incomplete 
Written Request or Application." This written correspondence is the "original notice," 
and will also advise the applicant that if the requested, responsive information is not 
received within 30 days, the application will be considered inactive. 

If the requested information is not received within 30 calendar days after the original 
notice, BIA staff will send the applicant a "final notice" that their application will be 
returned to them after 45 days of the date of the original notice and removed from the 
active caseload unless the responsive information is received from them. The authorized 
official (Superintendent, Regional Director, or Central Office) is responsible for returning 
the application to the applicant and for updating the system of record to reflect that the 
application has been returned within five days of that action. 

C. Administrative and Legal Timeframes 

I) If there are expired or missing documents that are required from DOl staff, BIA 
will contact the responsible office in writing within seven calendar days to request that 
the responsive infonnation be provided within 21 days. 

The BIA staff will also assure that all pending (incomplete) cases are in the system of 
record and that the data is current and accurate so reports can be generated to produce 
work lists for the responsible agencies and provide a quarterly status report to the 
respective Tribe having jurisdiction over the lands subject to the application(s). The 
work lists will be reviewed and the responsible agencies contacted on a regular basis to 
assure that the cases keep moving forward. 

2) If the application is complete and there are no expired or missing documents, BIA 
staff will take the necessary actions to assure that a Notice of Decision is issued as soon 
as possible, but no later than 15 days from the date of receipt of final document(s) 
required to issue the Notice of Decision. 

3) If the decision to take land into trust is appealed to a Regional Director, the official 
whose decision is being appealed will provide the complete administrative record to the 
respective regional office within 10 days of notice of the appeal. The administrative 
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record will be compiled as required in the Fee to Trust Handbook. The Regional Director 
has 60 days to issue a decision. 

4) If a case is appealed to the Interior Board of Indian Appeals (IBIA), the Regional 
Director will immediately put the Director, BIA on notice. Applications under 
administrative appeal or judicial review will be encoded in system of record within five 
days to reflect the appropriate status. 

D. Quarterly Reports to Tribe(s) for Pending Appli~ations. Each location authorized 
to accept land into trust (Agency Office, Regional Office. or Central Office) is 
responsible for providing the Tribe(s) who have jurisdiction over the lands in pending 
fee-to-trust applications, with quarterly reports of all pending applications (including 
individual Indian applications) within each Tribe's respective jurisdiction. Quarterly 
reports will be sent to the Tribe(s) the first week in the months of October, January, April 
and July. 

E. Fee to Trust Activity Codes for Employee Time Ac~ounting. All time spent and 
actions performed by BIA employees to process, manage, report, provide training and 
receive training regarding fee-to-trust will be coded in the Quick Time System (or its 
successor) as follows: 

• To process fee-to-trust applications: WCV2 
• To manage the process or report on the progress: WCVC 
• To provide training, or perform outreach: WCVA 
• To receive training: WCVB 

1.4 Authority. 25 CFR §151.9 

1.5 Roles and Responsibilities 

#10-24 
New 

A. Director, Bureau oflndian Affairs (BIA). The BIA Director is responsible for the 
development of National Policy affecting Indian lands. 

B. Deputy Bureau Director, Field Operations, BIA. The BIA Deputy Bureau 
Director of Field Operations is responsible for overseeing the Regional Directors and 
dissemination of policy to them. 

e. Deputy Bureau Director, Trust Services, BIA. The BIA Deputy Bureau Director 
of Trust Services is responsible for assisting in the dissemination of trust resource 
policy and information to the Regional Directors. 

D. Regional Directors, BIA. The BIA Regional Directors are responsible for carrying 
out policy as directed, and for overseeing the implementation of policy either directly 
or via Agency Superintendents. 
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The Obama Administration's "Path Forward on 
Indian Gaming Policy" and What it Signals for 

"Off-Reservation" Gaming 

Kathryn R.L. Rand, and Steven Andrew Light 

EARLIER THIS SUMMER, the U.S. Department of 
the Interior released a June 18, 2010 memo

randum from Interior Secretary Ken Salazar to As
sistant Secretary for Indian Affairs Larry Echo 
Hawk detailing the Department's approach to Indian 
gaming. 1 Though the Secretary's memorandum ad
dressed decision making on pending applications for 
Indian gaming on newly acquired trust lands, it re
vealed much about the Obama administration's ap
proach to tribal gaming generally. Indeed, the ac
companying press release touted the memorandum 
as the Interior Department's "Path Forward on In
dian Gaming Policy." 

In this essay, we provide some background on the 
Obama administration's Indian gaming policy, sum
marize the Salazar memorandum, and offer our take 
on what the memorandum signals for the future of 
Indian gaming-and particularly, for "off-reserva
tion" gaming. 

BACKGROUND 

A formal announcement of the Obama adminis
tration's policy on Indian gaming has been long 
awaited. The outgoing Bush administration had, by 
most accounts, a spotty record at best on tribal gam-

Kathryn R.L. Rand is dean and Floyd B. Sperry professor at the 
University of North Dakota School of Law. Steven Andrew Light 
is associate provost and professor of political science and public 
administration at the University of North Dakota. Together, they 
are co-directors of the Institute for the Study of Tribal Gaming 
Law and Policy at the University of North Dakota. Rand and Light 
also write the Indian Gaming Now blog, at <indiangaming
now. com>. They can be contacted through the Indian Gaming 
Now Web site. Special thanks to Carissa Green at the University 
of North Dakota and the external reviewers of this manuscript. 

ing issues. Then-Assistant Secretary Carl Artman's 
January 2008 memorandum establishing the "com
mutable distance" standard for off-reservation land
into-trust applications,2 continued efforts to establish 

I Memorandum from Ken Salazar, Secretary, U.S. Department 
of the Interior, to Assistant Secretary-Indian Affairs, Decisions 
on Indian Gaming Applications (June 18, 2010) [hereinafter 
Salazar memorandum]. The Interior Department's June 28, 
2010 press release, Interior Details Path Forward on Indian 
Gaming Policy, along with an embedded link to a pdf of the 
Salazar memorandum, is available at <http://www.doi.gov/ 
news/pressreleases/Interior-Details-Path-Forward-on-Indian
Gaming-Policy.cfm> (last visited July 5, 2010). 
2 Memorandum from Carl Artman, Assistant Secretary-Indian 
Affairs, U.S. Department of the Interior, to Bureau of Indian 
Affairs Regional Directors and to the Office of Indian Gaming, 
Guidance on Taking Off-reservation Land into Trust for Gam
ing Purposes (Jan. 3, 2008) [hereinafter Artman memorandum], 
available at <http://www.bia.gov/idclgroups/public/documents/ 
textlidc-00l896.pdf> (last visited July 7, 2010). The Artman 
memorandum established substantive "guidelines"-if not a dis
positive standard-for gaming on newly acquired lands. The 
memorandum called for greater scrutiny of the anticipated ben
efits of the land acquisition, created a threshold of "commutable 
distance from the reservation," and articulated a "general princi
ple" that "the farther the [gaming facility] is from the reserva
tion, the greater the potential for significant negative economic 
consequences on reservation life." !d. at 3. The memorandum's 
"commutable distance" threshold was widely criticized not only 
for its subjectivity, ill-fit with IGRA's policy goals, and detd
mental economic impacts on tribes, but for its questionable le
gality under tenets of administrative law. Quite simply, federal 
administrative agencies can only enact legislative or substantive 
rules through the procedures established by the Administrative 
Procedure Act, which mandates opportunities for notice and com
ment by affected parties. See 5 U.S.C. § 553(b). If the "guid
ance" memo had a substantive impact, it was tantamount to a 
rule. While the memo was rarely invoked, at least after its in
troduction, its practical effect seemed highly significant. For a 
discussion and critique of the Artman memorandum, see Kathryn 
RL. Rand, Alan P. Meister, and Steven Andrew Light, Ques
tionable Federal "Guidance" on Off-Reservation Indian Gam
ing: Legal and Economic Issues, 12 GAMING L. REV. 194 (2008). 
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"bright line" regulations for Class n machines,3 and 
a chronically understaffed National Indian Gaming 
Commission (NIGC) marked what many saw as the 
Bush administration's failure to meaningfully support 
both Indian gaming and tribal economic develop
ment. 

As the 2008 presidential election promised 
across-the-board "change" of one kind or another, 
the political and policy environment for Indian gam
ing was no exception. Republican presidential nom
inee and u.s. Senator John McCain (Ariz.), one of 
the original architects of the Indian Gaming Regu
latory Act of 1988 (IGRA)4 and ranking member of 
the Senate Committee on Indian Affairs, for several 
years had expressed concern that due to its enor
mous growth and profitability, the tribal gaming in
dustry ran significant risks of being underregulated 
and subject to organized crime or corruption. Mc
Cain repeatedly identified Indian gaming's massive 
success, measured primarily through casino prolif
eration, exponential revenue growth, and attempts 
by tribes to establish gaming facilities on newly ac
quired lands as indicative of outcomes that Congress 
never in its "wildest dreams" had anticipated.5 In a 
2006 speech before the Oklahoma Petroleum Club, 
McCain labeled Indian gaming one of the nation's 
top three "out-of-control" issues.6 

During his limited time in the U.S. Senate, De
mocratic presidential nominee Barack Obama (Ill.) 
had established no formal record on Indian gaming.7 

However, while on the campaign trail, Obama ac
tively courted the American Indian vote and es
poused the view that tribal casinos were important 
to tribal economic development. 8 More important to 
observers was his signal that an Obama administra
tion would take seriously tribal sovereignty and the 
federal government's trust responsibility to tribes, 
seek to address other policy issues of importance to 
Indian Country, such as health services, education, 
housing, treaty rights, law enforcement and the drug 
trade, and engage in meaningful government-to
government relations.9 

When President Obama took office, many ex
pected or at least hoped for immediate and dramatic 
reversals on tribal gaming policy, especially con
cerning gaming on newly acquired lands. But after 
some 18 months of "radio silence" on tribal gam
ing from the Obama administration, most notably 
from Secretary of the Interior Ken Salazar, much 
initial optimism for significant shifts in Indian gam
ing policy had waned. The U.S. Supreme Court's 

RAND AND LIGHT 

2009 decision in Carcieri v. Salazar,1O which ap
peared to hold that the Interior Secretary lacked the 
authority to take land into trust for any tribe recog
nized after 1934, further clouded matters. Together, 

3 See, e.g., Heidi McNeil Staudenmaier, Proposed NTGC Class 
TT Game Classification Standards: End of Class TT Gaming De
bate . .. or Just Further Fuel for Fire?, 10 GAMING L. REV. 

527 (2006). 
425 U.S.c. §§ 2701-2721. 
5 Said McCain in 2005, "[N]ever in our wildest dreams ... did 
[Congress] envision that Indian ganung would become the $19 
billion-a-year enterprise that it is today." Hearing before the 
U.S. Senate Committee on Indian Affairs on S. 113, 109th 
Cong., 2nd Sess. (Apr. 5, 2005), at 1. Senator McCain contin
ued, "It is long overdue time to review the impact and impli
cations of the Indian Gaming Regulatory Act from a broad va
riety of aspects, not just that of taking land into trust for 
gambling purposes, but whether there is sufficient oversight of 
Indian ganling and whether there needs to be better enforce
ment of existing law." lei. 
6 The other two "out-of-control" issues were federal spending 
and illegal immigration. McCain Calls Tndian Gaming, Tmmi
gration "Out of Control," News, U.S. Senator Tom Coburn (R
Okla.), Sept. 9, 2006, <http://cobum.senate.gov/public/index. 
cfrnlnews> Oast visited July 7, 2010). "It's probably too late, 
but I do believe that Indian ganling in America, not just in Ok
lahoma, needs much greater oversight," McCain said. "What 
you try to work is to increase the budget and size and capabil
ity of the Indian gaming regulatory comrnission and also pro
hibit further abuses, such as taking land into trust without the 
local input of governments directly affected by Indian gaming 
operations. We've been trying very hard and I can tell you that 
we are not successful." !d. 
7 As a state senator in TIlinois, however, Obama expressed con
cerns about the "moral and social cost" of ganling writ large 
(e.g., riverboat casinos or other commercial operations that were 
legal in Illinois-as Indian ganling was not) on low-income pop
ulations and communities. Teddye Snell, Election 2008: Indian 
Gaming and the Candidates, TAHLEQUAH (OK) DAILY PRESS, 

Jan. 28, 2008, available at <http://tahlequahdailypress.com/ 
features/x5193387 60lElection-2008-Indian-gaming-and-the
candidates?keyword=topstory> Oast visited July 3, 2010). 
8 See Jeff Mason, Obama Becomes Member of American In
dian Tribe, Eyes Changes, REUTERS, May 7, 2008, available at 
<http://www.reuters.com/articlelidUSN 19168547> (last visited 
July 3, 2010) (recounting honorary membership granted to 
Obama by the Crow Nation of Montana, along with a given 
name that meant "one who helps all people of this land"). 
9 See, e.g., Barack Obama's Principles for Stronger TIibal Com
munities, First Americans for Obama, at <http://my.barack
obama.com/page/contentlfirstamissues> (last visited July 3, 
2010) (''Perhaps more than anyone else, the Native American 
community faces huge challenges that have been ignored by 
Washington for too long. It is time to empower Native Amer
icans in the development of the national policy agenda.") (quot
ing Barack Obama). 
10 Carderi v. Salazar, 555 U.S. _, 129 S. Ct. \058 (2009). For 
decades, the Interior Secretary had relied on the statutory grant 
of authority in 25 U.S.C. § 465 to take land into trust for the ben
efit of "Indians," defined as "all persons of Indian descent who 
are members of any recognized Indian tribe now under Federal 
jurisdiction." 25 U.S.c. § 479. The Carderi case, which arose 



OBAMA ADMINISTRATION'S INDIAN GAMING POLICY 451 

the Artman memorandum and Carderi decision 
seemed to paralyze the Obama administration, or 
perhaps to provide it with sufficient political cover 
allowing it to avoid both developing a comprehen
sive tribal gaming policy and addressing issues 
raised by pending off-reservation gaming applica
tions. Secretary Salazar's memorandum gives rea
son for renewed optimism on both counts. 

THE SALAZAR MEMORANDUM 

The Salazar memorandum addresses gaming on 
newly acquired lands, and begins with a recitation 
of the authority of the Interior Department to take 
land into trust for the purpose of conducting gam
ing in accord with IGRA and the 1934 Indian Re
organization Act. I I The memorandum correctly, yet 
understatedly, notes that "the issue of Indian gam
ing engenders strong feelings among many parties." 
In particnlar, "decisions whether to take off-reser
vation land-into-trust [sic] for gaming purposes, or 
other gaming determinations, can raise difficult and 
contentious issues.,,12 

The memorandum then recites a few basic facts 
about the tribal gaming industry: "Of the 564 fed
erally recognized tribes, less than half, or 238 tribes, 
operate gaming facilities," with 232 of those tribes 
operating Class III casinos. The memorandum also 
emphasizes the public policy underlying IGRA, as 
well as Indian gaming itself: 

There is no question that gaming has provided 
important economic opportunities for some 
tribes. Indeed, Congress' declared policy under 
IGRA was to provide a basis for gaming by 
tribes "as a means of promoting tribal economic 
development, self-sufficiency, and strong tribal 
governments." Revenues from tribal gaming are 
used for specific purposes, including funding 
tribal government operations and programs, and 
providing for the general welfare of the Indian 
tribe and its members. The proceeds that tribes 
realize from gaming allow many of them to pro
vide greatly needed services such as health care, 
education and housing, which increases tribal 
self-reliance. 13 

The next section of the Salazar memorandum speaks 
to Indian gaming on newly acquired lands. A bit of 
background is helpful here to provide context for 
the memorandum's content. 

IGRA generally prohibits both Class IT and Class 
III gaming on Indian lands placed in trust after Octo
ber 17,1988, IGRA's date of passage. 14 Such lands 
are commonly referred to as "newly acquired" or "af
ter acquired" lands. Section 2719 sets out a handful 
of exceptions to IGRA's general prohibition against 
gaming on newly acquired lands, including lands 
within or contiguous to a tribe's existing reservation; 15 

for tribes without reservations, lands within the tribe's 
last recognized reservation; 16 land claim settle
ments; 17 initial reservations for newly acknowledged 
tribes;18 and restored lands for restored tribes.19 

The most controversial exception is what we call 
the "best interests" exception (also called the "two
part determination"), which allows gaming on newly 
acquired "off-reservation" lands. Under this excep
tion, a tribe may conduct gaming on newly acquired 
lands, regardless of their proximity to the tribe's ex
isting reservation or historical territory, if the Interior 
Secretary determines that gaming on the lands is "in 
the best interest of the tribe and its members, and 
would not be detrimental to the surrounding commu
nity.,,2o In making this determination, the Secretary 

out of state challenges to the Secretary's decision to take land 
into trust for the Narragansett Indian Tribe in Rhode Island, ex
amined the statute's definition of "Indians." The Supreme Court 
held that the phrase "now under Federal jurisdiction" refers to a 
tribe that was under federal jurisdiction at the time of the statute's 
enactment in 1934. Because the Narragansetts were not under 
federal jurisdiction in 1934, the Secretary did not have power to 
take land into trust for the Tribe's benefit. The Court's decision 
cast significant doubt on the Secretary's authority to take land 
into trust for any tribe that was federally recognized after 1934. 
On the heels of the Court's decision, a legislative "fix" was in
troduced in the U.S. Senate. See Gail Courey Toensing, Dor
gan's Carcieri Fix Introduced to Senate, INDIAN COUNfRY To
DAY, Sept. 25, 2009, available at <http://www.indiancountry 
today.com!nationa1l61472297.html> (last visited July 6, 2010). 
Yet nearly a year later, no further action has been taken. 
11 The Indian Reorganization Act authorizes the Secretary of 
the Interior to acquire land and hold it in trust "for the purpose 
of providing land for Indians." 25 U.S.c. § 465. 
12 Salazar memorandum at 1. 
13Id. (citing 25 U.S.c. § 2702). 
14 25 U.S.c. § 2719(a). Congress has authorized the Interior 
Secretary to acquire lands and place them in trust for the ben
efit of a tribe. 25 U.S.C. § 465; see also 25 C.F.R. pt. 151. But 
see note 10, supra. 
15 25 U.S.c. § 2719(a)(1). 
16 Id. § 2719(a)(2)(B). A special exception also applies to tribes 
without reservations that have acquired trust lands in Oklahoma. 
See id. § 2719(a)(2)(A). 
17 Ttl. § 2719(b)(1)(B)(i). 
18/d. § 2719(b)(J)(B)(ii). 
19 [d .. § 2719(b)(I)(B)(iii). 
201d. § 2719(b)(I)(A). 
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must consult with the tribe, the state, local officials, 
and officials of nearby tribes. Further, before the ex
ception will apply, the state's governor must concur 
with the Secretary's determination.21 The consultation 
and governor's concurrence requirements create sig
nificant potential political obstacles that limit the reach 
of the "best interests" exception. 

The Salazar memorandum categorizes the § 2719 
exceptions as authorizing either "off-reservation" 
applications (i.e., pursuant to the "best interests" ex
ception) or "reservation or equal footing" applica
tions (i.e., via the remaining § 2719 exceptions). It 
further calls for "clarity regarding all aspects of how 
[the Interior Department] will review and make de
cisions on these two distinct types of Indian gam
ing applications."22 

The Salazar memorandum notes that only five off
reservation applications arising under § 2719's "best 
interests" exception have been approved in more than 
20 years. Nine more are currently under review by 
the Interior Department, and the memorandum calls 
for the continuation of the "appropriately lengthy and 
deliberate" review of these off-reservation applica
tions. Further, the memorandum directs that "current 
guidance and regulatory standards" concerning the 
"best interests" exception be reviewed with tribal in
put provided through a process of government-to
government consultations. The memorandum ex
presses an expectation that the result of the review 
process should be the Department's adoption of 
"principled and transparent criteria" and "sound pol
icy" for off-reservation gaming.23 

For the other § 2719 exceptions for gaming on 
newly acquired lands, the Salazar memorandum 
points out that the exceptions relating to lands within 
or contiguous to a tribe's existing reservation, or 
within the tribe's last recognized reservation, are 
quite obviously based on reservation lands. The ex
ceptions for land claim settlements, initial reserva
tions, and restored reservations are "equal footing" 
exceptions intended by Congress to "place certain 
tribes on equal footing" with those possessing res
ervation or trust lands in 1988, the date of IGRA's 
passage. As the memorandum notes, gaming under 
these § 2719 exceptions is indeed exceptional-36 
applications have been approved since 1988, and an
other 24 currently are pending. Here, the memo
randum calls for the Department of Interior Solici
tor's office to make the legal determination of 
whether a tribe's application meets one of the res
ervation or equal-footing exceptions.24 

RAND AND LIGHT 

Finally, the Salazar memorandum calls for the In
terior Department to engage in "regular and mean
ingful consultation and collaboration with tribal 
leaders to develop sound federal Indian gaming 
policy," coordinate with the Solicitor's office and 
the Deputy Secretary, and ensure that Congress is 
"fully aware of our efforts" related to Indian gam
ing policy. The memorandum's most important pol
icy statement may in fact be its straightforward con
clusion: "It is important that we move forward with 
processing applications and requests for gaming on 
Indian lands within the context of objective statu
tory and regulatory criteria.25 

OUR THOUGHTS ON WHAT THE 
SALAZAR MEMORANDUM SIGNALS 

FOR THE FUTURE 

Though the Salazar memorandum does not 
promise much in terms of concrete outcomes, it pro
vides some important clues as to how the Obama 
administration will approach Indian gaming gener
ally, as well as gaming on newly acquired lands 
specifically. We parse those signals here and pro
vide some thoughts on their implications: 

Signal 1: Policymaking based on facts and 
objective criteria 

The Salazar memorandum emphasizes the need 
for accurate information in assessing tribal gaming 
and, presumably, in policymaking regarding gam
ing on newly acquired lands: "It is important that 
all interested persons know the facts," and "It is im
portant [that off-reservation gaming applications be 
considered] within the context of objective statutory 
and regulatory criteria."26 

We could not agree more, on both counts. Informed 
policymaking requires information. Policy analysis 
and evaluation must be based on empirical data 
weighed against objective criteria, including stated 
policy goals. Yet debate over and decisions on Indian 
gaming policy, not unlike gambling policy generally, 
often lack grounding in reliable and complete infor-

21/d. 
22 Salazar memorandum at 1-2. 
23 [d. at 2. 
24 /d. at 2-3. 
25 /d. at 3 (emphasis added). 
26 ld. at 1, 3. 
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mation.27 A commitment to fact-based analysis-as 
well as transparency regarding the same-would go 
a long way toward sound policymaking. 

Signal 2: Considering carefully "off-reservation" 
applications 

On the issue of gaming on newly acquired lands, 
the Salazar memorandum categorizes only the "two 
part" determination as "off-reservation" gaming. 
We've been saying for years that the only truly "off
reservation" gaming is under the "best interests" ex
ception, as all of the other § 2719 exceptions require 
some tie to reservation or historical lands. 28 The mem
orandum is a step toward dismantling the political 
straw man of widespread "off-reservation" gaming
the threat of a tribal casino on every street 
corner. The memorandum recognizes that IGRA's 
current controls on off-reservation gaming appear to 
be effective, if not highly resttictive, as only a hand
ful of "best interest" exceptions have been approved 
in more than two decades, and fewer than 10 currently 
are pending. Along with the rest of the memorandum, 
the approptiate categorization of the "two-part" de
termination signals the Intetior Department's will
ingness to consider all § 2719 exception applications, 
with the most careful attention appropriately placed 
on applications under the ''best interests" exception. 

There are legitimate policy reasons, recognized 
in the memorandum, for the Interior Department to 
consider off-reservation gaming applications. As 
we've argued elsewhere, federal policymakers 
should be cognizant of how off-reservation gaming 
serves IGRA's policy goals by allowing rural tribes 
with access to only limited markets to make use of 
gaming as a tool for economic development. Off
reservation gaming under the "best interests" ex
ception also presents an opportunity for cooperative 
policymaking among states and tribes. We have 
urged careful examination of the controversy over 
off-reservation gaming and other issues related to 
gaming on newly acquired lands, as it is most likely 
that existing legal and political controls are suffi
cient to guard against inappropriate expansion of 
gaming under IGRA's exceptions. Any policy or 
regulatory reforms should be tailored to meet dem
onstrated, rather than exaggerated or unrealized, 
problems. Federal Indian gaming policy should pre
serve opportunities for rural tribes to realize gam
ing's potential for increasing tribal self-sufficiency 
and building strong tribal governments. It should 

also encourage cooperative policymaking between 
states and tribes that is appropriately respectful of 
ttibal authority. 29 

Signal 3: Revisiting the "commutable 
distance" test 

Along the lines raised above, the memorandum 
certainly seems to suggest a revisiting of the 2008 
Bush administration Artman memorandum and its 
"commutable distance" test. This test, articulated in 
"guidance" form but with clear substantive force, 
has been excoriated in Indian Country as a blatant 
example of circumventing the legally accepted fed
eral regulatory policymaking process while failing 
to solicit ttibal input. Along with economist Alan 
Meister, we've questioned the legal basis and eco
nomic logic of the "commutable distance" test and 
called for reforms grounded in reliable and accurate 
information as well as sound public policy. 30 

Signal 4: Acknowledging IGRA 's public 
policy goals 

The Salazar memorandum expressly acknowl
edges the role gaming plays in ttibal economic de
velopment and diversification. This signals support 
for Indian gaming as a tool serving tribal economic 
development, tribal self-sufficiency, and strong tribal 
governments--exactly what Congress intended when 
it passed IGRA in 1988.31 The memorandum also 
recognizes what we call the "spectrum of success" of 
Indian gaming-that although a relatively small num
ber of tribal casinos earn huge profits, most are small, 
marginally profitable operations in rural areas, where 
job creation and modest tribal government revenue 
are the goals of the gaming enterprise.32 

27 See Kathryn R.L. Rand and Steven Andrew Light, The Moral 
Landscape of lndian Gaming: ls It Any Different?, in GAM
BLING AND THE AMERICAN MORAL LANDSCAPE (Alan Wolfe and 
Erik Owens eds., 2009) (discussing Indian gaming policy as a 
product of "morality policymaking," driven by core values and 
beliefs with little emphasis on information). 
28 See Kathryn R.L. Rand and Steven Andrew Light, How Con
gress Can and Should "Fix" the Indian Gaming Regulat01Y 
Act: Recommendations for Law and Policy Reform, 13 VA. 1. 
Soc. POL'y & L. 396, 465-69 (2006). 
29 [d. 
30 See Rand, Meister, and Light, supra note 2. 
31 These are, of course, lGRA's policy goals. See 25 U.S.c. § 
2702. 
32 STEVEN ANDREW LIGHT AND KATHRYN R.L. RAND, INDIAN 
GAMING AND TRIBAL SOVEREIGNTY; THE CASINO COMPROMISE 
10 (2005). 
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It's not just a casino's revenues that serve IGRA' s 
public policy goals. Importantly, Indian gaming pre
sents an opportunity for tribal government institu
tion building. While job creation and economic de
velopment are the bedrock economic rationales for 
tribal gaming, tribes transform casino profits into 
public services, infrastructure, and programs. These 
benefits are not exclusive to a tribe: a healthy res
ervation community ultimately benefits both sur
rounding non-tribal communities and the state. 33 

Signal 5: Engaging in meaningful government
to-government consultation 

The Salazar memorandum's repeated reference to 
"government-to-government" relations with tribes, 
including "regular and meaningful consultation and 
collaboration with tribal leaders," appears to signal 
a more robust and deliberate approach to policy 
making. This language echoes President Obama's 
2009 statement on tribal consultation by executive 
departments and agencies: "My Administration is 
committed to regular and meaningful consultation 
and collaboration with tribal officials in policy de
cisions that have tribal implications."34 Under prior 
administrations, federal implementation of govern
ment-to-government relations policy has been crit
icized as, in essence, hearing but not listening. 
Tribal leaders have expressed frustration with con
sultations that appear to have little or no effect on 
policy outcomes. While "meaningful consultation 
and collaboration" seems to promise concrete ef
fects from tribal input on federal policy and regula
tions, this one is a "wait and see." 

We have called on the federal government to fa
cilitate tribal government institution building 
through indirect regulation of Indian gaming.35 One 
of the largely untold success stories of Indian gam
ing is the role it has played in tribal institution build
ing. Each gaming tribe has created its own regu
latory authorities that are responsible for adminis
tering the myriad regulatory challenges of Indian 
gaming.36 Tribes are primarily responsible for grow
ing and regulating a $26 billion industry that has ex
panded, in the words of Senator McCain, beyond 
Congress's "wildest dreams." Tribes are, in short, 
experts in tribal gaming. We take this opportunity 

RAND AND LIGHT 

to urge the Obama administration to welcome tribal 
input on Indian gaming issues and to truly collabo
rate with tribal leaders in shaping federal Indian 
gaming policy.37 

CONCLUSION 

While perhaps not a 180-degree reversal of the 
Bush administration's approach to Indian gaming (at 
least not yet), Secretary Salazar's memorandum cer
tainly signals support of the tribal gaming industry 
and its related policy goals. It also portends a thaw 
to the ongoing deep-freeze-whatever in the first 
place were the reasons for it-Dn applications for 
gaming on newly acquired lands. If so, the Obama 
administration indeed has charted a "path forward on 
Indian gaming policy." 

33 See Rand and Light, How Congress Call and Should "Fix" 
the Indian Gaming Regulatory Act, supra note 28, at 421-26. 
34 Barack Obama, Memorandum for the Heads of Executive 
Departments and Agencies on Tribal Consultation, Nov. 5, 
2009, available at <http://www.whitehouse.gov/the-press-office/ 
memorandum-tribal-consultation-signed-president> (last vis
ited July 5, 2010) (original statement continues). 
35 See Rand and Light, How Congress Can and Should "Fix" 
the Indian Gaming Regulatory Act, supra note 28, at 458-62. 
36 Before a tribe may operate either Class II or Class ill gam
ing, IGRA requires that the tribe adopt a gaming ordinance that 
must be approved by the NIGC Chair. The ordinance must ad
dress a number of issues, including the tribe's proprietary in
terest in and responsibility for gaming, use of gaming revenues, 
audits, vendor contracts, facility maintenance, and background 
checks and licensing. Typically, tribes create gaming commis
sions to implement the tribal gaming ordinance and to ensure 
compliance with IGRA, tribal-state compacts, and other rele
vant tribal and federal laws. A tribe's certificate of self-regula
tion issued by the NIGC under IGRA creates additional tribal 
responsibility for regulating Class II gaming, while a tribal-state 
compact may further detail the tribe's obligations with regard 
to Class ill gaming. Tribes, of course, also are free to adopt ad
ditional ordinances and regulations governing their gaming op
erations. Tribal regulators interact with tribal, state, and federal 
law enforcement agencies, tribal casino surveillance and secu
rity operations, and tribal court systems, as well as state and 
federal regu latory authorities. For a detailed description of tJibal 
regulation of Indian gaming, see KATHRYN R.L. RAND AND 
STEVEN ANDREW LIGHT, INDIAN GAMING LAW AND POLICY 114-
16 (2006). 
37 For our detailed response to the concern of agency capture 
by tribes, see Rand and Light, How Congress Can and Should 
"Fix" the Indian Gaming Regulatory Act, supra note 28, at 
450-58. 
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111 TH CONGRESS 
1ST SESSION S.1703 
To amend the Act of June 18, 1934, to reaffirm the authority of the 

Secretary of the Interior to take land into trust for Indian tribes. 

IN THE SENATE OF TIlE UNITED STATES 

SEPTEMBER 24, 2009 

II 

Mr. DORGAN (for himself, Mr. TESTER, Mr. INOUYE, Mr. AKAKA, Mr. BAU
eus, Mr. UDAUJ of New Mexico, Mr. BINGAl\LiN, and Mr. FRlu,TICEN) in
troduced the following bill; whieh was read twice and referred to the Com
mittee on Indian Affairs 

A BILL 
To amend the Act of June 18, 1934, to reaffirm the author

ity of the Secretary of the Interior to take land into 

trust for Indian tribes. 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. MODIFICATION OF DEFINITION. 

4 (a) IN GENERAL.-Section 19 of the Act of June 18, 

5 1934 (commonly known as the "Indian Reorg'anization 

6 Act") (25 U.S.C. 479), is amended-

7 (1) in the first sentence-



2 

1 (A) by striking "The term" and inserting 

2 "Effective beginning on June 18, 1934, the 

3 term"; and 

4 (B) by striking "any recognized Indian 

5 tribe now under Federal jurisdiction" and in-

6 serting "any federally recognized Indian tribe"; 

7 and 

8 (2) by striking the third sentence and inserting 

9 the following>: "In this section, the term 'Indian 

10 tribe' means any Indian or Alaska Native tribe, 

11 band, nation, pueblo, village, or community that the 

12 Secretary of the Interior acknowledges to exist as an 

13 Indian tribe.". 

14 (b) EFFECTIVE DATE.-The amendments made by 

15 subsection (a) shall take effect as if included in the Act 

16 of June 18, 1934 (commonly known as the "Indian Reor-

17 ganization Act") (25 U.S.C. 479), on the date of enact-

18 ment of that Act. 

o 

.S 1703 IS 
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ll1THCONGRESS H R 3697 1ST SESSION • • 
To amend the Act of June 18, 1934, to reaffirm the authority of the 

Secretary of the Interior to take land into trust for Indian tribes. 

IN THE HOUSE OF REPRESENTATIVES 

OCTOBER 1, 2009 

Mr. COIJE introduced the following bill; which was referred to the Committee 
on Natural Resoul'ccS 

A BILL 

I 

To amend the Act of June 18, 1934, to reaffirm the author

ity of the Secretary of the Interior to take land into 

trust for Indian tribes. 

1 Be it enacted by the Senate and House of RepTesenta-

2 tives of the United States of AmeTica in CongTess assembled, 

3 SECTION 1. MODIFICATION OF DEFINITION. 

4 (a) IN GENERAL.-Section 19 of the Act of June 18, 

5 1934 (commonly known as the "Indian Reorganization 

6 Act") (25 U.S.C. 479), is amended-

7 

8 

9 

10 

(1) in the first sentence-

(A) by striking "The term" and inserting 

"Effective beginning on June 18, 1934, the 

term"· and , 



2 

1 (B) by striking "any recognized Indian 

2 tribe now under Federal jurisdiction" and in-

3 serting "any federally recognized Indian tribe"; 

4 and 

5 (2) by striking the third sentence and inserting 

6 the following: "In this section, the term 'Indian 

7 tribe' means any Indian or Alaska Native tribe, 

8 band, nation, pueblo, village, or community that the 

9 Secretary of the Interior acknowledges to exist as an 

10 Indian tribe.". 

11 (b) EFFECTIVE DATE.-The amendments made by 

12 subsection (a) shall take effect as if included in the Act 

13 of June 18, 1934 (commonly known as the "Indian Reor-

14 ganization Act") (25 U.S.C. 479), on the date of enact-

15 ment of that Act. 

o 

.HR 3697 m 
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I11THCONGRESS H R 3742 1ST SESSION • • 
TO' amend the Act O'f June 18, 1934, to' reaffirm the authO'rity O'f the 

Secretary O'f the InteriO'r to' take land intO' trust fO'r Indian tribes. 

IN THE HOUSE OF REPRESENTATIVES 

OCTOBER 7, 2009 

Mr. KIIJDEE intrO'duced the fO'llowing bill; which was referred to' the 
CO'mmittee O'n Natural ResO'urces 

A BILL 
To amend the Act of June 18, 1934, to reaffirm the author

ity of the Secretary of the Interior to take land into 

trust for Indian tribes. 

1 Be it enacted by the Senate and I-Iouse of Representa-

2 tives of the United States of AmeTica in Congress assembled, 

3 SECTION 1. MODIFICATION OF DEFINITION. 

4 (a) IN GENERAh-Section 19 of the Act of June 18, 

5 1934 (commonly known as the "Indian Reorganization 

6 Act") (25 U.S.C. 479), is amended-

7 

8 

9 

10 

(1) in the first sentence-

(A) by striking "The term" and inserting' 

"Effective beginning on June 18, 1934, the 

term"; and 
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1 (B) by striking "any recognized Indian 

2 tribe now under Federal jurisdiction" and in-

3 serting "any federally recognized Indian tribe"; 

4 and 

5 (2) by striking the third sentence and inserting 

6 the following: "In this Act, the terms 'Indian tribe' 

7 and 'tribe' mean any Indian or Alaska Native tribe, 

8 band, nation, pueblo, village, or community, that the 

9 Secretary of the Interior acknowledges to exist as an 

10 Indian tribe.". 

11 (b) EFFECTIVE DATE.-The amendments made by 

12 subsection (a) shall take effect as if included in the Act 

13 of June 18, 1934 (commonly known as the "Indian Reor-

14 ganization Act") (25 U.S.C. 479), on the date of enact-

15 ment of that Act. 

o 

.HR 3742 IH 



th d z. s. Repta 111-247, 11 Cong., 

Sess., Amending the Act 0 I June 18, 

1934 to Reaffirm the Authority of 

the Secretary of the Interior to 

Take land Into Trust for Indian 

TrRbes; s. 1703 as Reported 5 n the 

Senate 



111TH CONGRESS} 
2d Session SENATE 

Calendar No. 515 

{ REPORT 
111-247 

AMENDING THE ACT OF JUNE 18, 1934, TO REAFFIRM 
THE AUTHORITY OF THE SECRETARY OF THE INTE
RIOR TO TAKE LAND INTO TRUST FOR INDIAN TRIBES 

AUGUST 5, 2010.-0rdered to be printed 

Mr. DORGAN, from the Committee on Indian Mfairs, 
submitted the following 

REPORT 

[To accompany S. 1703] 

The Committee on Indian Mfairs, to which was referred the bill 
(S. 1703) to amend the Act of June 18, 1934, to reaffirm the au
thority of the Secretary of the Interior to take land into trust for 
Indian tribes, having considered the same, reports favorably there
on, and recommends that the bill do pass as amended. 

PuRPOSE 

S. 1703 clarifies the continuing authority of the Secretary of the 
Interior, under the Indian Reorganization Act of 1934, to take land 
into trust for all Indian tribes that are federally recognized on the 
date on which the land is placed into trust. 

BACKGROUND 

Land holds great meaning to Indian tribes, just as it does for 
other governments. For tribes, land provides a means to advance 
tribal sovereignty and self-determination. Tribes need land in trust 
for a wide range of beneficial purposes. Trust land is essential to 
tribes' ability to protect or promote their historic, cultural and reli
gious ties to land where their ancestors lived. Trust land is also 
vital to tribal economic development and self-government as tribes 
provide a wide range of governmental services to their members in
cluding, running schools and health clinics, administering housing, 
and providing court, law enforcement and numerous other key so
cial and governmental services. Land taken into trust for Indian 
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tribes directly furthers these and other self-determination func
tions. 

The long history of Indian land losses is well known. From the 
very first days of the Republic, Indian tribes have given up large 
areas of land to the United States, which in return has assumed 
the duty of protecting the tribes on those lands retained.! But de
spite the government's trust obligation to protect Indian land
holdings, tribes continued to suffer devastating land losses at the 
hands of the federal government. The federal allotment policy alone 
resulted in a loss of more than 100 million acres of tribal home
lands.2 The destruction of tribal economies, institutions, and com
munities followed directly from the decimation of the tribal land 
base. The history and circumstances of land loss and the economic, 
social, and cultural consequences of that loss, are at the core of 
government's federal trust responsibility toward Indian tribes. 

Congress was aware of these problems 3 and intended to reverse 
these tribal land losses when it enacted the Indian Reorganization 
Act of 1934, 25 U.S.C. 461-479. The Indian Reorganization Act 
(IRA) (also known as the ''Wheeler-Howard Act" for the bill's con
gressional sponsors or informally as "the Indian New Deal") sought 
to strengthen tribal governments and restore the Indian land base. 
The sponsors of the IRA expressed their intent to "rehabilitate the 
Indian's economic life and to give him a chance to develop the ini
tiative destroyed by a century of oppression and paternalism."4 
The IRA authorized the Secretary of the Interior to take lands into 
trust for tribes to reverse the significant historic losses of tribal 
homelands. Since the enactment of the IRA, approximately five 
million acres of land have been acquired and placed into trust for 
Indian tribes and their members. 

Congressman Howard of Nebraska, the sponsor of the bill in the 
House of Representatives and Chairman of the House Indian Af
fairs Committee, described the "staggering" losses of Indian lands.5 

He explained that the Act would help remedy the problem by pre
venting "any further loss of Indian lands" and permitting the pur
chase of additional lands.6 Congressman Howard reasoned that the 
restoration of the tribal land base was not only a legal but also a 
moral obligation. "[T]he land was theirs under titles guaranteed by 
treaties and law; and when the government of the United States 
set up a land policy which, in effect, became a forum of legalized 
misappropriation of the Indian estate, the government became mor
ally responsible for the damage that has resulted to the Indians 
from its faithless guardianship." He further stated that the purpose 

1 See Board of County Comm'rs v. Seber, 318 U.S. 705, 715 (1943). 
2To Grant Indians Living Under Federal Tutelage the Freedom to Organize for Purposes of 

Local Self-Government and Economic Enterprise: Hearing on S. 2755 Before the Senate Comm. 
on Indian Affairs, 73rd Cong., 2d Sess., 30-31 (1934) (testimony of Commissioner of Indian Af
fairs John Collier). 

3These problems were identified in a 1928 report, known as the "Meriam Report," which was 
prepared by the Institnte for Government Research at the direction of the Secretary of the Inte
rior, Hubert Work. The Institute undertook a survey of the social and economic status of Indi
ans, and found, among other things, that the loss of Indian land was among the principal causes 
of the resulting poverty of Indian people. See Institnte for Government Research, "The Problem 
of Indian Administration" (February 21, 1928.) 

4 H.R. Rep. No. 1804, 73rd Cong., 2d Sess., at 6 (1934). 
578 Congo Rec. 11,727-28 (1934). 
678 Congo Rec. 11,726-727 (1934) at 11,727; see also 78 Congo Rec. 11,123 (June 12, 1934) 

(statement of Senator Wheeler, sponsor of the bill in the Senate, echoing the remedial goals in 
relation to Indian lands). 
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of the IRA was "to build up Indian land holdings until there is suf
ficient land for all Indians who will beneficially use it." 7 

Congress understood that a land base was essential for the eco
nomic advancement and self-support of the Indian communities 
and the preservation of tribal culture. The need to provide land for 
Indians was recognized as an important part of the Act 8 as it 
would be beneficially used to increase Indian self-support. 9 

Congress saw the IRA as a means not simply of halting the prior 
federal policies that had so destroyed Indian communities and In
dian economies but reversing the course that led to those losses. 
The IRA has been recognized as one of the most important pieces 
of Indian legislation in American history. It made a change in fed
eral Indian policy intended "to establish machinery whereby Indian 
tribes would be able to assume a greater degree of self-government, 
both politically and economically." 10 By the Act, Congress sought 
to revitalize and strengthen the institutions of tribal government, 11 

and "rehabilitate the Indian's economic life and to give him a 
chance to develop the initiative destroyed by a century of oppres
sion and paternalism" so that a "tribe taking advantage of the Act 
might generate substantial revenues for the education and the so
cial and economic welfare of its people." 12 These principles have 
served as the foundation for federal Indian policy in the modern 
era of tribal self-determination.13 

Restoration of land to tribal ownership was central to the overall 
purposes of the IRA. Congress consistently recognized that the res
toration of tribal land bases by taking land into trust was essential 
to tribal self-determination. As Congressman Howard succinctly 
stated during the House consideration of the measure, "[l]and re
form and in [sic] a measure home rule for the Indians are the es
sential and basic features of this bill." 14 

The IRA was signed into law on June 18, 1934. Section 5 of the 
IRA provides for the recovery of the tribal land base and is integral 
to the IRA's overall goals of recovering from the loss of land and 
reestablishing tribal economic, governmental and cultural life: 

The Secretary of the Interior is hereby authorized, in his 
discretion, to acquire, through purchase, relinquishment, 
gift, exchange, or assignment, any interest in lands, water 
rights, or surface rights to lands, within or without exist
ing reservations, including trust or otherwise restricted al
lotments, whether the allottee be living or deceased, for 
the purpose of providing land for Indians. 

* * * * * 
778 Congo Rec. 11,732 (1934). 
8 See s. Rep. No. 1080, at 2 (stating that section 5 would "meet the needs oflandless Indians 

and of Indian individuals and tribes whose land holdings are insufficient for self-support"); H.R. 
Rep. No. 1804, at 6 (noting that the purchase of lands would help "[tJo make many of the now 
pauperized, landless Indians self-supporting"); 78 Congo Rec. 11,730 (statement of Rep. Howard 
that section 5 would "provide land for Indians who have no land or insufficient land, and who 
can use land beneficiaIIy") 

"See, e.g., S. Rep. No. 1080. 
10 Morton V. Mancari, 417 U.S. 535, 542 (1974). 
"See Morton, 417 U.S. at 543, Iowa Mutual Ins. Co. v. LaPlante, 480 U.S. 9, 14 n.5 (1987); 

Fisher V. District Court, 424 U.S. 382, 387 (1976). 
12 Mescalero Apache Tribe V. Jones, 411 U.S. 145, 151-52 (1973) (citations omitted). 
13See California V. Cabazon Band of Mission Indians, 480 U.S. 202, 219 (1987); White Moun

tain Apache Tribe V. Bracker, 448 U.S. 136, 143 & n. 10 (1980). 
14 78 Cong. Rec. 11,729 (1934). 
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Title to any lands or rights acquired pursuant to this Act 
. . shall be taken in the name of the United States in 

trust for the Indian tribe or individual Indian for which 
the land is acquired, and such lands or rights shall be ex
empt from State and local taxation.15 

Of the more than 100 million acres of tribal homelands lost 
through the allotment process alone, only approximately 8 percent 
have been restored to trust status since the IRA was passed 75 
years ago. Still today, a number of federally recognized Indian 
tribes have no land base or insufficient lands to support a gov
erning base, or basic community needs such as housing, education, 
or economic development. In addition, many tribal land parcels are 
deeply fractionated, a result of allotment policies, which means 
that far more Indian land passes out of trust than gets taken into 
trust each year.16 

THE DEPARTMENT OF THE INTERIOR'S LAND INTO TRUST PROCESS 

For the more than 75 years since enactment of the IRA, the De
partment of the Interior understood and construed the Act to au
thorize the Secretary to acquire land in trust for the benefit of any 
tribe that was federally recognized at the time of the trust land ac
quisition. The Interior Department's statutory construction of the 
Act was confirmed when the Department, in 1980, promulgated for
mal regulations to guide the Secretary's decision-making process 
when exercising authority to place tribal land into trust pursuant 
to the IRAJ7 The regulations at 25 C.F.R. Part 151 define the term 
"tribe" to mean "any Indian tribe, band, nation, pueblo, community, 
Rancheria, colony, or other group of Indians . . . which is recog
nized by the Secretary as eligible for the special programs and 
services from the Bureau of Indian Affairs." 18 The term "individual 
Indian" means "any person who is an enrolled member of a tribe," 
any person who is a descendant of a tribal member who, in 1934, 
resided "on a federally recognized Indian reservation," and persons 
"of one-half or more degree Indian blood of a tribe." 19 

These regulations govern both on and off-reservation land into 
trust acquisitions. The 151 process is initiated when an Indian 
tribe or an individual Indian sublnits a written request to take 
land into trust to their local Bureau of Indian Affairs (BIA) agency 
or regional office. The BIA makes several determinations following 
the initial request, including whether the acquisition is mandatory 
or discretionary and whether the acquisition is on or off reserva
tion. 

For on-reservation land into trust acquisitions, the applicant 
must submit (1) a map and a legal description of the land; (2) a 
justification of why the land should be placed in trust; and (3) in-

15 25 U.S.C. §465. 
16 G. William Rice, The Indian Reorganization Act, The Declaration on the Rights of Indige· 

nous Peoples, and a Proposed Carcieri'Fix'; Updating the Trust Land Acquisition Process, 45 
Idaho L. Rev. 575, 587-89 (2009). 

17 Prior to 1980 and after passage of the IRA in 1934, Interior used an internal process to 
decide when and how a tribe could put land in trust. Although the 1980 regulations were subject 
to comment before they were finalized, the process as it currently stands closely resembles Inte
rior's pre-1980 unpublished guidelines. Padraic I. McCoy, The Land Must Hold the People; Na
tive Modes of Territoriality and Contemporary Tribal Justificatwns for Placing Land into Trust 
Through 25 C.F.R. Part 151, 27 Am. Indian L. Rev. 421, 453-54 (2003). 

18 25 C.F.R. § 151.2(b). 
19 25 C.F.R. §§ 151.2(c)(1}--(3). 
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formation on the present use of the property, the intended use of 
the property, and whether there are any improvements on the 
land. The Regional Office or Agency Superintendent makes the 
final determination of whether to approve the on-reservation appli
cation. In making its decision, the BIA takes into account such fac
tors as the need of the individual Indian or tribe, the impact on the 
state and its political subdivisions resulting from removing the 
land from the tax rolls, any jurisdictional issues that may arise, 
and whether the BIA is equipped to carry out its trust responsibil
ities if the land is acquired. For off-reservation land acquisitions 
additional information is required, including a business plan if the 
acquisition is to be used for economic development purposes. Off
reservation acquisition decisions are made at the BIA's Central Of
fice in Washington, D. C. 20 

Once all the relevant information has been provided, the BIA 
sends out notification letters to the state, county, and municipal 
governments with regulatory jurisdiction over the land, notifying 
them of the application and requesting comments on the impact if 
the lands are acquired as trust lands.21 Specifically, the BIA re
quests information on the change to the local government's regu
latory jurisdiction, affect on real property taxes, and special assess
ments.22 If, following this process, the Secretary decides to take the 
land into trust, the Secretary publishes a notice of the decision in 
the Federal Register with a statement that the Secretary shall "ac
quire title in the name of the United States no sooner than 30 days 
after notice is published." 23 

NEED FOR THE LEGISLATION 

The recent Supreme Court decision, Carcieri v. Salazar,24 will 
erode congressional intent of the IRA, and will serve as a barrier 
to meeting the Act's goals of tribal land restoration. The Carcieri 
decision runs contrary to longstanding and settled practice of the 
Department of the Interior regarding trust land acquisitions; in
vites disparate treatment of federally recognized tribes contrary to 
previous Acts of Congress; creates uncertainty about the scope of 
the Secretary's authority; and threatens unnecessary and burden
some administrative proceedings and litigation for both the United 
States and the tribes on matters that Congress long ago intended 
to resolve. As a result, Senator Dorgan introduced, and the Com
mittee approved, S. 1703 to confirm the Secretary of the Interior's 
authority to place land into trust for all tribes that are federally 
recognized on the date the Secretary takes the land into trust, and 
to ratify trust land acquisitions already made by the Secretary 
under the IRA. 

20 In making his determination on off-reservation parcels, the Secretary must take into ac
count the criteria for on-reservation parcels as well as the location of the land relative to state 
boundaries and the distance of the parcel from the reservation, the anticipated economic bene
fits associated with the proposed use, and the comments received from the state and local gov
ernments. 25 C.F.R. § 151.11. 

21 25 C.F.R. §§ 151.10, 151.11. 
22Id. 
23 25 CFR § 151.l2(b). 
24 129 S. Ct. 1058 (2009). 
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THE CARCIERI V. SALAZAR CASE 

On February 24, 2009, the Supreme Court issued its decision in 
Carcieri v. Salazar, holding that the Secretary of the Interior did 
not have the authority to take land into trust status under the IRA 
for the Naragansett Indian Tribe (Tribe) because the Tribe was not 
"under federal jurisdiction" in 1934 when the IRA was enacted. The 
majority opinion was written by Justice Thomas. Justice Breyer 
filed a concurring opinion. Justice Souter filed an opinion concur
ring in part and dissenting in part, which was joined by Justice 
Ginsburg. Justice Stevens was the sole dissenter. 

The Carcieri case involved a challenge by the Governor of Rhode 
Island to the Secretary of the Interior's authority to take land into 
trust status for the Narragansett Indian Tribe pursuant to the 
IRA. The Tribe obtained federal recognition in 1983 through the 
administrative process within the Department of the Interior. This 
process is set forth through federal regulations adopted in 1978.25 

In acknowledging the Tribe's relationship with the federal govern
ment, the Assistant Secretary-Indian Affairs had to be satisfied 
that the Tribe had existed continuously since first European con
tact and had a documented history since 1614. 

While the Tribe's petition for federal acknowledgement was pend
ing before the Interior Department, the Tribe also brought a land 
claim against the State of Rhode Island in the 1970's to recover its 
ancestral land, claiming that the State had misappropriated tribal 
land in violation of federal law. Those claims were resolved by a 
settlement agreement that was codified by Congress in 1978. 
Under the settlement agreement, the Tribe received title to 1,800 
acres of land in Rhode Island, in exchange for relinquishing its 
past and future claims to other lands. Those lands became the 
Tribe's initial reservation, and remained under state jurisdiction. 

In 1991, the Tribe's housing authority purchased 31 acres of land 
adjacent to the Tribe's initial reservation. Soon after the purchase, 
a dispute arose about whether the Tribe's planned construction of 
housing on the 31-acre parcel had to comply with local regulations. 
The Tribe requested that the Secretary of the Interior place the 
land in trust. On March 6, 1998, the Interior Department ex
pressed its intent to acquire the land in trust. Before the land was 
placed in trust, Rhode Island challenged the Department's decision 
in a number of administrative appeals and then by suit in Federal 
district court. One of the State's arguments was that the phrase 
"now under federal jurisdiction" in section 19 of the IRA, 25 U.S.C. 
§ 479, limited the Secretary's authority to acquire land in trust 
under section 5 of the IRA, 25 U.S.C. §465, to only those Indian 
tribes that were "under federal jurisdiction" as of 1934. The Sec
retary of the Interior contended that the IRA applies to all tribes 
that were federally recognized at the time that land was taken into 
trust. The Federal district court held that since the Narragansett 
Tribe is currently recognized and existed at the time of the enact
ment of the IRA, it qualified as an Indian tribe' within the meaning 
of the IRA. The First Circuit Court of Appeals held that the term 
"now" was ambiguous as to whether it meant at the moment Con
gress enacted the law or at the moment the Secretary invokes the 
law. Thus, the Circuit Court deferred to the Secretary's interpret a-

25 25 C.F.R. § 83. 
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tion of the provision of the IRA. The State then sought review by 
the United States Supreme Court. 

On February 24, 2009, the Supreme Court issued its decision in 
Carcieri v. Salazar, reversing the lower courts' rulings and holding 
that the Secretary of the Interior did not have the authority to take 
land into trust under 25 U.S.C. § 465 for the Narragansett Tribe, 
because the Tribe was not "under federal jurisdiction," as that term 
is used in the definition of "Indian" in 25 U.S.C. § 479. The Court 
pointed to the parties' agreement that the definition of "Indian" in 
§ 479 determines which tribes may rely on § 465, and stated that 
the case turned on "whether the Narragansetts are members of a 
'recognized Indian Tribe now under federal jurisdiction.''' 26 The 
Court then held that "now" means 1934, when the Indian Reorga
nization Act was enacted, rather than the date that the Secretary 
intended to act to take land into trust. It did so notwithstanding 
the absence of the word "now," or any other temporal qualifier, in 
the separate definition of "tribe," which also appears in §479, and 
despite its recognition that § 465 authorizes the Secretary to take 
land into trust for a tribe.27 No effort was made by the parties to 
the case to demonstrate that the Narragansett were "under federal 
jurisdiction" at the time of the IRA. Nevertheless, the Court found 
that because "the record establishes that the Narragansett Tribe 
was not under federal jurisdiction when the IRA was enacted," the 
Secretary lacked authority to take land into trust for the N arragan
sett Indian Tribe. 

UNEQUAL TREATMENT OF FEDERALLY RECOGNIZED INDIAN TRIBES 

The Carcieri decision may have the detrimental effect of creating 
two classes of Indian tribes-those who were "under federal juris
diction" as of the date of enactment of the Indian Reorganization 
Act in 1934 for whom land may be taken into trust, and those who 
were not. This disparity would directly conflict with prior Acts of 
Congress, including the Act of November 2, 1994,28 the 1994 
Amendments to the IRA, and federal policy supporting self-deter
mination for all federally recognized Indian tribes.29 

Congress affirmed its intent that all federally recognized tribes 
be equally treated under the law in 1994 when Congress passed 
the "Federally Recognized Indian Tribe List Act of 1994" (Tribal 
List Act) 30 which requires the Secretary to publish an annual list 
of all federally recognized tribes which, Congress explained, "estab
lishes tribal status for all federal purposes." 31 Also in 1994, Con
gress amended the IRA to prohibit federal agencies from taking ac
tion that "classifies, enhances, or diminishes the privileges and im
munities available to the Indian tribe relative to other federally 
recognized tribes by virtue of their status as Indian tribes." 25 
U.S.C. §476(f). By these statutes, Congress instructed that there be 
no second class tribes. These Acts are direct statements from Con
gress that federal agencies do not have the right to discriminate 

26 Carcieri, 129 S.Ct. at 1064. 
27 See ld. at 1067. 
28 25 U.S.C. §§479a, 479a-1. 
29 25 U.S.C. §450b(e). 
3opub. L. 103-454 (1994), codified at 25 U.S.C. 479a-1. 
31H.R. Rep. No. 103-781 at 3 (1994) as reprinted in 1994 USCCAN 3768. 
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based on the history of how a federally recognized tribe reached 
that status.32 

The Carcieri case, however, threatens to create two classes of 
tribes contrary to settled law and express Congressional intent. 
The Committee believes there is no logical policy reason for treat
ing tribes differently based on date of federal recognition. 

HIGH COSTS OF LITIGATION TO THE UNITED STATES AND INDIAN 
TRIBES 

The Carcieri decision may provoke a large number of lawsuits re
garding pending and already acquired lands and the issue of 
whether tribes were "under federal jurisdiction" in 1934. Such liti
gation would be burdensome and cause delay in the government's 
exercise of its general trust responsibility to Indian tribes, and its 
specific obligations under the IRA. These delays will in turn under
mine the broad remedial policies of the IRA and the current federal 
policy of tribal self-determination. S. 1703 seeks to prevent litiga
tion over trust land acquisitions that might otherwise arise from 
the Carcieri decision. 

The term "under federal jurisdiction" is not defined in federal 
law, regulation, or in the legislative history leading up to the enact
ment of the Indian Reorganization Act. Even prior to enactment of 
the IRA, the United States had no formal term for acknowledging 
the existence of an Indian tribe. The federal government used the 
terms "in amity with the government" and ''having existing treaties 
with the government" up until the late 1800's. It was not until then 
that the terms "recognized" and "recognition" were used in the ju
risdictional sense. As a result, Indian Tribes, the Department of 
the Interior, and Federal courts reviewing future land into trust ac
quisitions have little insight as to whether a tribe that was not for
mally recognized in 1934 would be considered "under federal juris
diction." In addition, the United States did not have an accurate 
list of federally recognized Indian tribes until after 1994, when 
Congress enacted the Federally Recognized Tribal List Act. 33 Thus, 
even the initial determination of whether a tribe was formally rec
ognized in 1934 will be a difficult question to determine. This sig
nificant uncertainty will flood federal court rooms with lawsuits for 
decades and cost both tribes and the United States significant re
sources. 

The concurring opinions of Justices Breyer and Souter acknowl
edged this fact. They noted that even though a tribe was not for
mally recognized by the federal government in 1934, that tribe may 
not be precluded from having been "under federal jurisdiction" at 
that time. In his concurring opinion Justice Breyer draws attention 
to the fact that many tribes were left off of the list of tribes covered 
by the IRA reportedly compiled by the Department of the Interior. 
Other tribes were later acknowledged to have been under federal 
jurisdiction at an earlier time, even though circumstances pre
vented the government from knowing that at the time. Justice 
Souter also made this point stating that "nothing in the majority 
opinion forecloses the possibility that the two concepts, recognition 
and jurisdiction, may be given separate content." 

32ld. 
3325 U.S.C. sec. 479a-479a-1. 
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Another concern generated by the Carcieri decision relates to 
parcels already held in trust by the federal government. Although 
challenges to the validity of title to Indian trust are barred by ex
isting law and the Quiet Title Act, 28 U.S.C. 2409a, and should ul
timately be dismissed, illegitimate, unsuccessful legal challenges 
can be brought. Such cases would impose significant costs on the 
United States and tribal governments. S. 1703 is intended to pre
vent such challenges to land already held in trust by ratifying the 
Secretary's action in taking such lands into trust. 

LEGISLATIVE HISTORY 

On May 21, 2009, the Committee held a hearing to examine Ex
ecutive Branch authority to acquire trust lands for Indian tribes. 
On September 24, 2009, Senator Dorgan introduced S. 1703, along 
with Senators Akaka, Baucus, Bingaman, Franken, Inouye, Tester 
and Udall. Senators Landrieu, Stabenow and LeMieux were later 
added as co-sponsors. 

Two companion bills were introduced in the House of Represent
atives. On October 1, 2009, Congressman Cole introduced H.R. 
3697 and on October 7, 2009, Congressman Kildee introduced H.R. 
3742. The House Committee on Natural Resources held a legisla
tive hearing on these two bills on November 4,2009. 

SUMMARY OF THE AMENDMENTS 

Senator Dorgan offered an amendment in the nature of a sub
stitute. The amendment in the nature of a substitute amends the 
original bill by removing the revisions to the definition of the term 
"Indian tribe" and by adding language to ensure that nothing in 
the Act or the amendments to the Act would affect the application 
of any other federal law, other than the Indian Reorganization Act. 

Senator Murkowski offered a second degree amendment to en
sure that the language of S. 1703 will not affect the validity of any 
existing Department of Interior regulations concerning the taking 
of land into trust in Alaska. 

Senator Coburn offered an amendment to require a study be pre
pared by the Department of the Interior and submitted to Congress 
identifying the impact of the Carcieri decision on Indian tribes and 
tribal lands. The offered amendment would have required the 
study to be completed prior to S. 1703 becoming effective. A second 
degree amendment was agreed upon which would require the study 
to be submitted within one year of enactment of S. 1703. The Com
mittee intends that the study shall not limit the Secretary's author
ity to take land into trust for any tribe that is federally recognized 
on the date the Secretary takes the land into trust, or cause any 
delay with regard to any trust land acquisition authorized by law. 

SECTION-BY-SECTION ANALYSIS 

Section 1. Modification of definition 
Subsection l(a) This section modifies a portion of the definition 

of "Indian" in 25 U.S.C. 479 from, "any recognized Indian tribe now 
under Federal jurisdiction" to "any federally recognized Indian 
tribe." It further retroactively applies this amended definition from 
June 18, 1934. 



10 

Subsection l(b) makes the amendments in subsection (a) retro
active as if included in the Indian Reorganization Act as of date of 
enactment of that Act on June 18, 1934. 

Subsection l(c) clarifies that the legislation does not affect any 
law other than the Indian Reorganization Act or limit the authority 
of the Secretary of the Interior under any federal law or regulation 
other than the Indian Reorganization Act. 

Subsection l(d) requires the Secretary of the Interior to conduct, 
and submit to Congress, a study describing the effects of the 
Carcieri decision on Indian tribes and tribal land; and including a 
list of each affected Indian tribe and parcel of tribal land. The 
study would be required to be submitted within one year of enact
ment of S. 1703. 

COMMITTEE RECOMMENDATION 

On December 17, 2009, the Senate Committee on Indian Affairs 
convened a business meeting to consider S. 1703 and other meas
ures. The amendment in the nature of a substitute, along with the 
second degree amendments by Senators Murkowski and Senator 
Coburn, were approved by the Committee by voice vote. The Com
mittee ordered the bill, as amended, be reported to the full Senate 
with the recommendation that the bill, as amended, do pass. 

COST AND BUDGETARY CONSIDERATIONS 

The following cost estimate, as provided by the Congressional 
Budget Office, dated March 26, 2010, was prepared for S. 1703: 

S. 1703-A bill to amend the act of June 18, 1934, to reaffirm the 
authority of the Secretary of the Interior to take land into trust 
for Indian tribes 

S. 1703 would amend the Indian Reorganization Act to allow the 
Secretary of the Interior to take land into trust for all federally rec
ognized Indian tribes. Based on information from the Department 
of the Interior (DOl), CBO estimates that implementing the legisla
tion would have no significant cost. Enacting S. 1703 would not af
fect direct spending or revenues; therefore, pay-as-you-go proce
dures would apply. 

Under current law, as established by the Supreme Court decision 
in Carcieri v. Salazar (2009), the Secretary of the Interior's author
ity to take land into trust for Indian tribes is limited to those tribes 
that were federally recognized prior to the enactment of the Indian 
Reorganization Act of 1934. Under the bill, the Secretary would 
have the authority to take land into trust for all federally recog
nized Indian tribes, regardless of when those tribes became feder
ally recognized. Because current law requires DOl personnel to de
termine which tribes would be eligible to have lands taken into 
trust, CBO expects that implementing S. 1703 could reduce the 
workload of DOl staff. CBO expects that any savings due to the re
duced workload would be used by the agency to carry out other ac
tivities related to holding land in trust. Thus, we expect that imple
menting the legislation would have a negligible effect on the fed
eral budget. 

S. 1703 would expand an existing intergovernmental mandate, as 
defined in the Unfunded Mandates Reform Act (UMRA), that ex-
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empts from state and local taxes land taken into trust for tribal in
dividuals or tribal governments. While state and local governments 
may have the ability to collect taxes on some lands as a result of 
the Carcieri v. Salazar decision, CBO has no data indicating that 
those governments currently levy or have plans to levy taxes on 
that land. Therefore, CBO estimates that enacting S. 1703 would 
not result in a loss of revenue for state or local governments. 

S. 1703 also would impose intergovernmental and private-sector 
mandates as defined in UMRA by limiting the ability of public and 
private entities or individuals to file claims in court related to 
lands taken into trust for Indian tribes federally recognized after 
1934. The cost of the mandate would be the forgone value of 
awards and settlements of such claims. CBO expects that the an
nual number of claims involving such land and the value of the 
awards and settlements in those claims would be small. Con
sequently, the cost of the mandate to public and private entities 
would fall below the annual thresholds established in UMRA for 
intergovernmental and private-sector mandates ($70 million and 
$141 million in 2010 respectively, adjusted annually for inflation). 

The CBO staff contacts for this estimate are Jeff LaFave (for fed
eral costs), Melissa Merrell (for state, local, and tribal costs), and 
Marin Randall (for the private-sector impact). The estimate was ap
proved by Theresa Gullo, Deputy Assistant Director for Budget 
Analysis. 

REGULATORY AND PAPERWORK IMPACT STATEMENT 

Paragraph 11(b) of rule XXVI of the Standing Rules of the Sen
ate requires each report accompanying a bill to evaluate the regu
latory and paperwork impact that would be incurred in carrying 
out the bill. The Committee believes that S. 1703 will have a mini
mal impact on regulatory or paperwork requirements. 

EXECUTIVE COMMUNICATIONS 

The Committee received the following letters from Secretary 
Salazar, Department of the Interior in support of S. 1703: 
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THE SECRETARY OF THE INTERIOR 

WASHINGTON 

The Honorable Byron Dorgan 
Chairman, Senate Committee on 

Indian Affairs 
United States Senate 
Washington, DC 20510 

Dear Mr. Chairman: 

OCT 23_ 

I write to express the support of the Department of the Interior for your efi'ons to address the 
recent United States Supreme Coun decision in Carcieri v. Salazar. We agree with you thaI the 
decision wa~ not consistent with the longstanding policy of the United States to assist tribes in 
establishing and protecting a land base sufficient to allow them to provide for the health, welfare. 
and safety of tribal citi2'.ens. The Coun's decision hinders fulfillment of the United States' 
commitment to supporting tribes' self-determination by clouding - and potentially narrowing
the United States' authority to protect lands for tribes by holding the lands in trust on their 
behalt: 

Furthermore, the Carcieri decision has disrupted the process for acquiring land in trust for 
recognized tribes by imposing new and undefmed requirements on applications now pending 
hefore the Secretary. The decision has called into question the Department's authority to 
approve pending applications, as well as the efiect of such approval, by establishing criteria that 
have not previously been constnted or applied. 

J f cnacted, your legislation. S. 1703, would clarify the Department's authority under the Indian 
Reorgani7.ation Act and would reestablish confidence in the United States' ability to provide 
needed protection for tribes that seek to have their lands placed into trust. 

Your leadership and initiative to address these important matters is greatly appreciated. Thank 
you tor your continued support of Indian tribes and I look forward to passage of legislation that 
will remove the uncertainty created by the Carder; decision. 

Sincerely, 

Ken Salazar 

cc: The Honorable john Barras.~ 
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THE SECRETARY OF THE INTERIOR 

WASHINGTON 

The Honorable Byron Dorgan 
Chairman, Committee on Indian Affairs 
United States Senate 
Washington, DC 20510 

Dear Mr. Chairman: 

JUl302010 

I write to reaffirm my strong support for S. 1103/H.R. 3742, which would address the United 
States Supreme ColD't's decision in Carcieri v. Salazar by confmning the Department of the 
Interior's authority to acquire land in trust for all federally recognized tribes. You and I have 
spoken about this issue and I have heard from tribal leaders from across the country regarding 
the need for this legislation. 

Taking land into trust is one of the most important functions that the Department oftbe Interior 
undertakes on behalf ofIndian tribes. Homelands are essential to the health, safety, and welfare 
of the First Americans. There is an unfortunate tendency to link the issue of taking land into 
trust, and this legislation to Indian ganting. The fact is, this issue and this legislation go far 
beyond the issue oflndian gaming. The land-into-trust applications processed by the 
Department are designed to further tribal self-determination. These lands provide II means for 
tribal communi lies to practice their cultural traditions, to provide housing for tribal members, 
and engage in economic development. Moreover, the majority of these applications have no 
connection to Indian gaming. I continue to believe that this Department's ongoing activities to 
establish, consolidate and, where appropriate, expand tribal homelands is an essential feature of 
our Nation's Indian policy and our honoring of principles of tribal self-reliance and self
governance. 

Your leadership and initiative on this important issue are greatly appreciated. 1 look forward to 
working with you in continued support oflndian tribes, and 1 also look forward to enactment of 
S.1703/H.R. 3742 to address the uncertainty created by the Carcieri decision. 

Cc: Chairman Inouye 
Chairwoman Feinstein 
Chairman RahaJl 
Chairman Dicks 
Chainnan Moran 

Sincerely, 

~S~ 
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CHANGES IN EXISTING LAw 

In accordance with subsection 12 of rule XXVI of the Standing 
Rules of the Senate, changes in existing law made by the bill S. 
1703, as ordered reported, are shown as follows (existing law pro
posed to be omitted is enclosed in black brackets, new matter print
ed in italic): 

25 U.S.C. 479. Definitions 

Effective beginning on June 18, 1934, the term [The term] "In
dian" as used in this Act shall include all persons of Indian descent 
who are members of any federally recognized Indian tribe [any rec
ognized Indian tribe now under Federal jurisdiction], and all per
sons who are descendants of such members who were, on June 1, 
1934, residing within the present boundaries of any Indian reserva
tion, and shall further include all other persons of one-half or more 
Indian blood. For the purposes of this Act, Eskimos and other ab
original peoples of Alaska shall be considered Indians. The term 
"tribe" wherever used in this Act shall be construed to refer to any 
Indian tribe, organized band, pueblo, or the Indians residing on one 
reservation. The words "adult Indians" wherever used in this Act 
shall be construed to refer to Indians who have attained the age 
of twenty-one years. 

o 
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Calendar No. 515 
l11TH CONGRESS 

2D SESSION S.1703 
[Report No. 111-247] 

To amend the Act of June 18, 1934, to reaffirm the authority of the 
Secretary of the Interior to take land into trust for Indian tribes. 

IN THE SENATE OF TIIE UNITED STATES 

SEPTEl\ffiER 24, 2009 

Mr. DORGAN (for himself, Mr. TESTER, Mr. INOUYE, Mr. AKAKA, Mr. Rm
cus, lVIr. UDllLL of New Mexico, Mr. BINGAMAN, Mr. FRANKEN, Ms. 
LANDRIEU, Ms. STABENOW, and Mr. LEMIEUX) introduced the following 
bill; which was read twice and referred to the Committee on Indian M
fairs 

AUGUST 5, 2010 

Reported by Mr. DORGAl~, with amendments 

[Omit the part struck through and insert the part printed in italic] 

A BILL 
To amend the Act of June 18, 1934, to reaffirm the author

ity of the Secretary of the Interior to take land into 

trust for Indian tribes. 

1 Be it enacted by the Senate and Ilouse of Representa-

2 tives of the United States of America in Congress assembled, 



2 

1 SECTION 1. MODIFICATION OF DEFINITION. 

2 (a) IN GENERAIJ.-Section 19 of the Act of June 18, 

3 1934 (commonly known as the "Indian Reorganization 

4 Act") (25 U.S.C. 479), is amended 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

fB in the HPst sentence 

fAt 6y strilring .illpfte term" ttntl inserting' 

"Effective beginning' 6ft Jttne ±&; 1064, the 

term" ttntl , 

fB1 6y strilring ~ recognized Indian 

tribe ll6W under Federal jurisdiction" ttntl in

serting ~ fede:rally :reeognized Inclian t:rme"; 

f2t 6y striking the third sentenee ttntl inserting 

the follO"l\r1:ng. .!.!In tfl:i:s. seetion, the term 'Indian 

tribe!. means ttny Indian ffi' Alaska Native tribe;-

band, nation, p;aeblo, village, ffi' eommllnity tftttt the 

Seeretary 6f the Interior aelrnowledges te acist ft8 ttn 

Inman tribe.". 

19 is amended in the first sentence-

20 (1) by striking "The term" and inserting "Effec-

21 tive beginning on June 18, 1934, the term"; and 

22 (2) by striking "any recognized Indian tribe now 

23 under Federal jurisdiction" and inserting "any feder-

24 ally recognized Indian tribe". 

25 (b) EFFECTIVE DATE.-The amendments made by 

26 subsection (a) shall take effect as if included in the Act 

.S 1703 RS 
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1 of June 18, 1934 (commonly known as the "Indian Reor-

2 ganization Act") (25 U.S.C. 479), on the date of enact-

3 ment of that Act. 

4 (c) EFFECT ON OTHER LAWS.-

5 (1) IN GENERAL.-Nothing ~n this Act or the 

6 amendments made by this Act affects-

7 (A) the application 01' effect of any Federal 

8 law other than the Act of June 18, 1934 (25 

9 U.S.C. 461 et seq.) (as amended by subsection 

10 (a)); or 

11 (B) any limitation on the authority of the 

12 Secretary of the Interior under any Federal law 

13 or regulation other than the Act of June 18, 1934 

14 (25 U.S.C. 461 et seq.) (as so amended). 

15 (2) REFERENCES IN OTHER LAWS.-Jln express 

16 reference to the Act of June 18, 1934 (25 U.S.G. 461 

17 et seq.), contained in any other Fedm'al law shall be 

18 considered to be a reference to that Act as amended 

19 by subsection (a). 

20 (d) STUDY; PUBLICATION.-

21 (1) STUDY.-The Secretary of the Interior shall 

22 conduct, and submit to Congress a report describing 

23 the resu'us of, a study that-

24 (A) assesses the effects of the decision of the 

25 Supreme Court in the case styled CaTcieri v . 

• S 1703 RS 
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1 Salazar (129 S. Ct. 1058) on Indian tribes and 

2 tribal land; and 

3 (B) includes a list of each Indian tribe and 

4 parcel of tribal land affected by that decision. 

S (2) PUBLICATION.-On completion of the report 

6 under paragraph (1), the Secretary of the Interior 

7 shall publish, by not later than 1 year after the date 

8 of enactment of this Act, the list described in para-

9 graph (l)(B)-

10 (A) in the Federal Register; and 

11 (B) on the public website of the Department 

12 of the Interior . 

• 8 1703 RS 
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Linus Everling, Deputy General Counsel, SBN 019760 
Thomas L. Murphy, Litigation Counsel, SBN 022953 
GILA RIVER INDIAN COMMUNITY 
525 W. Gu uKi 
P.O. Box 97 
Sacaton, Arizona 85247 
(520) 562-9763 
Linus.Everling@wic.nsn.us 
Thomas.MurphY(fYgric.nsn.us 

6 James P. Tuite (Pro Hac Vice application forthcoming) 
Merrill C. Godfrey (Pro Hac Vice application forthcoming) 

7 Jason T. Hauter, SBN 022188 

8 

9 

AKIN GUMP STRAUSS HAUER & FELD LLP 
1333 New Hampshire Avenue, N.W. 
Washington, D.C. 20036-1564 
(202) 887-4000 
jtuite~akingump.com 

1 0 mgodrrey~akingump.com 
jhauter@aKingump.com 

11 
Lawrence J. Rosenfeld, SBN 004426 

12 Brian 1. Schulman, SBN 015286 
GREENBERG TRAURIG LLP 

13 2375 E. Camelback Road, Suite 700 
Phoenix, AZ 85016 

14 602-445-8000 
rosenfeldl@gtlaw.com 

15 schulmanb@gtlaw.com 

16 Attorneys/or Plaintiff Gila River Indian Community 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ARIZONA 

GILA RIVER INDIAN COMMUNITY, 
a federally recognized Indian tribe, 

Plaintiff, 

v. 

THE UNITED STATES OF AMERICA; 
THE UNITED STATES DEPARTMENT OF 
THE INTERIOR; KENNETH L. SALAZAR, 
in his official capacity as United States 
Secretary of the Interior; and LARRY ECHO 
HAWK, in his official capacity as the Assistant 
Secretary for Indian Affairs of the United 
States Department of the Interior, 

Defendants. 

329,489,309v PHX 

Case No.: 

COMPLAINT 
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For its complaint against the defendants, plaintiff Gila River Indian Community 

alleges and states: 

NATURE OF THE ACTION 

1. The Gila River Indian Community (the "Community") brings this action 

under the Declaratory Judgment Act, 28 U.S.C. §§ 2201-2202, and the Administrative 

Procedure Act, 5 U.S.C. §§ 701-706, to prevent the United States Department of the 

Interior ("Interior") from taking into trust for the Tohono O'odham Nation (the 

"Nation") a parcel of land in the Phoenix metropolitan area, 160 miles north of the 

Nation's reservation, for the construction of a casino. 

2. Interior's decision to take into trust the proposed casino site arbitrarily and 

capriciously fails to address whether the lands qualify for gaming activities under the 

Indian Gaming Regulatory Act, 25 U.S.C. §§ 2701-2721 ("IGRA"). 

3. IGRA allows any sovereign Indian nation to conduct gaming activities on 

its "Indian lands," which, subject to certain narrow exceptions, generally means lands 

that were held in trust by the United States for the Indian tribe on the date IGRA was 

enacted (October 17, 1988) or are contiguous to such lands. 

4. Conversely, IGRA generally prohibits (subject to narrow exceptions) an 

Indian nation from conducting gaming on lands taken into trust after the enactment of 

IGRA unless those lands are within or contiguous to the boundaries of the tribe's 

reservation on October 17, 1988. 25 U.S.C. § 2719. 

5. Thus, while IGRA generally allows Indian tribes to convert portions of 

their pre-IGRA Indian lands into casino sites, it is intended to prevent tribes from doing 

the reverse - opportunistically buying commercially attractive casino sites far from their 

reservations and then having them designated Indian lands. Yet, that is exactly what the 

Nation is seeking to do, and Interior has arbitrarily decided to abet this scheme by 

taking the planned casino site into trust for the Nation without applying IGRA. 

6. The Nation is a federally recognized Indian tribe whose headquarters are 

in Sells, Arizona, which is approximately 160 miles from the planned casino. 

2 
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7. In January 2009, the Nation announced that it owned a parcel of land in 

Glendale, Arizona, and that it planned to build a casino on the parceL 

8. Before the Nation can build its proposed casino, the United States must do 

two things: (i) issue a determination fmding the land eligible for gaming activities 

pursuant to IGRA; and (ii) take the land into trust under the Gila Bend Indian 

Reservation Lands Replacement Act, P.L. 99-503, 100 Stat. 1798 (1986) (the "Gila 

Bend Act"). Accordingly, in January 2009, the Nation submitted a request that Interior 

take both of these actions. 

9. In July 2009, in an effort to accelerate the building of the casino and to 

circumvent the requirements of IGRA, the Nation took the position that a gaming 

determination was not necessary for the land to be taken into trust, and it "withdrew" its 

request for a gaming-eligibility determination under IGRA. 

10. In March 20 I 0, the Nation fi'led a mandamus action in court to force the 

Secretary of the Interior (the "Secretary") to take into trust a portion of the land called 

"Parcel 2." 

11. While the Nation's suit for a writ of mandamus was pending in the U.S. 

District Court for the District of Columbia, Interior issued a decision on July 23, 2010 

(the "Parcel 2 decision") stating its intention to take Parcel 2 into trust (i) without 

issuing any gaming determination under IGRA, and (ii) without considering any of the 

environmental impacts that would result from the construction and operation of the 

proposed casino complex, as required under the National Environmental Policy Act 

("NEPA"). See Exhibit 1 (the Parcel 2 decision). 

12. In issuing the Parcel 2 decision, the Defendants violated the 

Administrative Procedure Act by failing to include a determination under IGRA 

regarding whether the land is eligible for gaming, and by failing to comply with the Gila 

Bend Act. 

13. This action seeks a declaratory judgment under the Declaratory Judgment 

Act and the Administrative Procedure Act that the Parcel 2 decision is arbitrary and 

3 
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capnclous, an abuse of discretion, and otherwise contrary to law, as well as an 

injunction to prevent Interior and the United States of America from accepting Parcel 2 

in trust. 

PARTIES 

14. Plaintiff Community is a federally recognized Indian tribe with a 

reservation in central Arizona near Parcel 2. The Community's reservation land is used 

for a variety of purposes, including homeland, government services, economic 

development, gaming, tourism, and agriculture. 

15. Defendant Kenneth L. Salazar is the Secretary of the United States 

Department of the Interior, 1849 C Street, N.W., Washington, D.C., 20240. 

16. Defendant Larry Echo Hawk is the Assistant Secretary for Indian Affairs 

of the United States Department of the Interior, 1849 C Street, N.W., Washington, D.C., 

20240. 

17. Defendant United States Department of the Interior is an agency of the 

United States. 

18. Defendant United States of America is the entity in whose name the land 

at issue would be held in trust on behalf of the Nation if the Parcel 2 decision were 

carried out. 

JURISDICTION AND VENUE 

19. This Court has jurisdiction under 28 U.S.C. § 1331 (federal question 

jurisdiction) and 28 U.S.C. § 1362 Gurisdiction over actions brought by Indian tribes 

arising under the Constitution, laws, or treaties of the United States). 

20. The Community's request for declaratory relief is authorized by 28 U.S.C. 

§§ 2201 and 2202. 

21. Judicial review is authorized by the Administrative Procedure Act, 

5 U.S.C. §§ 701-706, because the Parcel 2 decision is a final agency action made with 

authority delegated by the Secretary and is not subject to further administrative review. 

4 
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22. Venue in this Court is proper under 28 U.S.C. §§ 1391(b)(2), 1391(e)(2), 

1391(e)(3), and 5 U.S.C. § 703, because a substantial part of the events giving rise to 

this action occurred in this federal district, the real property that is the subject of the 

action is located in this federal district, and the Community resides in this federal 

district. 

GENERAL ALLEGATIONS 

I. THE INDIAN GAMING REGULATORY ACT 

23. IGRA provides that gaming "shall not be conducted on lands acquired by 

the Secretary in trust for the benefit of an Indian tribe after October 17, 1988 unless 

... such lands are located within or contiguous to the boundaries of the reservation of 

the Indian tribe on October 17, 1988." 25 U.S.C. § 2719(a)(1). 

24. Parcel 2 is not within or contiguous to the boundaries of the Nation's 

reservation on October 17, 1988. 

25. As relevant here, IGRA recognizes two exceptions to its general 

prohibition against gaming on lands taken in trust by the Secretary after October 17, 

1988. First, the prohibition ''will not apply when ... the Secretary, after consultation 

with the Indian tribe and appropriate State and local officials, including officials of 

other nearby Indian tribes, determines that a gaming establishment on newly acquired 

lands would be in the best interest of the Indian tribe and its members, and would not be 

detrimental to the surrounding community, but only if the Governor ... concurs .... " 25 

U.S.C. § 2719(b)(I)(A). Second, the prohibition will not apply if the land is taken into 

trust as part of "a settlement of a land claim." 25 U.S.C. § 2719(b)(1)(B)(i). 

26. Interior's regulations and policies require that a determination under 

IGRA must be made before land is taken into trust for the purpose of gaming. 

27. The Secretary has the responsibility to enforce IGRA requirements in 

conjunction with any decision to take lands into trust for gaming purposes, while the 

National Indian Gaming Commission (the "NIGC"), an agency within Interior 

comprising three commissioners, two of whom are appointed by the Secretary, has the 

5 
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responsibility to determine whether gaming is occurring on Indian lands and to monitor 

and investigate such gaming operations to ensure compliance with applicable laws and 

regulations. 

28. Interior and the NIGC have agreed in a Memorandum of Understanding, 

dated January 1, 2009, which was renewed in substantial part on January 1,2010, "that 

whether a tribe meets one of the exceptions in 25 U.S.C. § 2719," including the 

"settlement of a land claim" exception, "is a decision made by the Secretary when he or 

she decides to take land into trust or restricted fee for gaming." 

II. THE GILA BEND ACT 

29. Lands taken into trust under the Gila Bend Act do not qualify for gaming 

activities under IGRA, as shown by the language and history of that Act. 

30. In 1950, Congress enacted the Flood Control Act, Pub. L. No. 81-516,64 

Stat. 163, authorizing the construction of the Painted Rock Dam in central Arizona. 

31. The Painted Rock Dam Was built ten miles downstream from the Nation's 

Gila Bend Reservation, which was held in trust by the United States for the benefit of 

the Nation. H.R. Rep. No. 99 .. 851 at 4 (1986). 

32. Before completion of the dam, the Army Corps of Engineers (the 

"Corps") repeatedly attempted to obtain a flowage easement over the lands (both Indian 

trust lands and non-Indian fee lands) that would be intermittently flooded as a result of 

the dam's construction. Id. at 5. Because the Corps could not reach an agreement with 

the Nation or other non-Indian landowners, it eventually instituted condemnation 

proceedings in federal district court. Id Through those proceedings, the Corps 

obtained a condemnation of fee title for the non-Indian lands and a flowage easement 

for the affected Indian and non-Indian lands pursuant to a 1964 federal court decree. Id. 

33. The flowage easement included approximately 7,700 acres of the Nation's 

Gila Bend Reservation, for which the Corps paid $130,000 in compensation to the 

Nation. Id. 

6 
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34. In the late 1970s and early 1980s, high rainfall caused repeated flooding 

upstream of Painted Rock Dam, "each time resulting in a large standing body of water." 

[d. "[T]he floodwaters destroyed a 750-acre farm that had been developed at tribal 

expense and precluded any economic use of reservation lands." [d. at 5-6. 

35. In 1981, the Nation petitioned Congress "for a new reservation on lands in 

the public domain which would be suitable for agriculture." [d. at 6 

36. In 1986, Congress enacted the Gila Bend Act. Section 4(a) of the Gila 

Bend Act provides that, in return for the Nation's assignment "to the United States [of] 

all right, title, and interest of the Tribe in nine thousand eight hundred and eighty acres 

of land within the Gila Bend Indian Reservation," the Secretary would pay the Nation 

$30 million (plus accrued interest from the date of the Act's enactment). 

37. Section 6(c) of the Gila Bend Act authorizes the Nation to buy up to an 

equal amount of private acreage to replace the reservation lands assigned to the federal 

government. The Gila Bend Act, therefore, established a mechanism that would enable 

the Nation to acquire land to replace, on an acre-for-acre basis, the land that was subject 

to a flowage easement. 

38. Under Section 6(d) of the Gila Bend Act, the Nation may request the 

Secretary to hold in trust for its benefit any land acquired pursuant to Section 6( c), and 

the Secretary shall do so if he determines that the land meets the requirement that it not 

be "outside the counties of Maricopa, Pinal, and Pima, Arizona, or within the corporate 

limits of any city or town." In addition, the land may be held in trust "only if it 

constitutes not more than three separate areas consisting of three contiguous tracts, at 

least one of which areas shall be contiguous to San Lucy village," although the 

"Secretary may waive" these number and location limitations if he "determines that 

additional areas are appropriate." 

39. Under Section 6(e) of the Gila Bend Act, the Secretary is required to 

establish a water management plan for any land that is taken into trust. 

7 
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III. THE NATION'S APPLICATION TO HAVE PARCEL 2 
TAKEN INTO TRUST FOR GAMING ACTIVITIES 

40. In September 2003, the Nation purchased approximately 135 acres of land 

at 91st and Northern Avenues, in Glendale, Arizona (the "Glendale Property"). The 

Glendale Property includes Parcel 2. 

41. The purchase of the Glendale Property was made through a corporation 

wholly owned by the Nation called "Rainier Resources, Inc." Rainier Resources, Inc. 

acquired title in fee simple. 

42. On January 20, 2009, Rainier Resources, Inc., conveyed the fee title to the 

Nation. 

43. On January 27, 2009, the Nation's Legislative Council passed Resolution 

No. 09-049, which states in part: 

BE IT ... RESOLVED that the Tohono O'odham Legislative 
Council hereby requests that the Office of Indian Gaming of 
the Department of the Interior issue an opinion that the 
Settlement Property was acquired under the settlement of a 
land claim, and thus is excepted from IGRA's general 
prohibition on gaming on lands acquired after the date of 
enactment of IGRA. 

44. On January 28, 2009, the Nation filed an application asking Interior to 

take the Glendale Property in trust for the benefit of the Nation pursuant to the Gila 

Bend Act. 

45. The letter conveying the Nation's fee-to-trust application stated: "The 

Nation intends to use portions of the property for gaming purposes pursuant to IGRA." 

46. The Nation, therefore, requested that Interior issue a determination that 

the Glendale Property qualifies for gaming activities under IGRA. 

47. The Community, along with other Arizona Indian tribes and local non-

Indian communities, have actively opposed this application in discussions and meetings 

with Interior. 

48. In a letter dated July 17, 2009, the Nation purported to withdraw its 

request for a gaming determination. At that time and at all times since then, the Nation 

8 
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has openly acknowledged its continuing intention to use portions of the Glendale 

Property, including Parcel 2, for gaming activities. 

49. At all times relevant to Interior's processing of the Nation's application, 

Interior itself treated the Nation's application as a "gaming application," even after the 

Nation's purported withdrawal ofits request for an Indian lands opinion. 

50. Interior has never issued a gaming determination for either the Glendale 

Property or Parcel 2. 

51. On March 12, 2010, in response to an Arizona state court decision that 

upheld a 2009 ordinance passed by the City of Glendale affirming the effectiveness of 

its 2001 annexation of a portion of the Glendale Property, the Nation modified its 

application before Interior to seek to have only Parcel 2, consisting of 53 .54 acres of the 

134.88-acre Glendale Property, taken into trust. The Nation also threatened that if the 

Secretary did not take Parcel 2 into trust by the close of business on Friday, March 19, 

2010, the Nation would file suit. 

52. On March 22, 2010, the Nation filed suit in the United States District 

Court for the District of Columbia seeking mandamus to compel the trust acquisition of 

Parcel 2 without an IGRA determination. 

IV. THE PARCEL 2 DECISION 

53. On June 22, 2010, the United States District Court for the District of 

Columbia on its own motion issued an order directing the federal government to submit 

a status report by July 23, 2010, describing the current status of the Nation's 

application. 

54. On July 23,2010, the Secretary rushed out the Parcel 2 decision, granting 

the Nation's application. See Exhibit 1 (the Parcel 2 decision). Later that same day, the 

federal government filed the required status report, notifying the court of Interior's 

decision to take Parcel 2 into trust. 

55. On August 26, 2010, the Secretary published notice of the Parcel 2 

decision in the Federal Register. See Land Acquisitions; Tohono O'odham Nation, 
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1 Arizona, 75 Fed. Reg. 52550 (Aug. 26, 2010). 

2 56. The Parcel 2 decision states: "The Regional Director, Western Region, 

3 will be authorized to approve the conveyance document accepting the property in trust 

4 for the Nation subject to ... expiration of the thirty day period following publication in 

5 the Federal Register .... " Exhibit 1 (Parcel 2 decision) at 8. 

6 57. The Parcel 2 decision concludes that "the legal requirements under the 

7 Gila Bend Act for acquiring Parcel 2 in trust have been satisfied." Id. 

8 58. Notwithstanding the Nation's stated plan to conduct gaming on the land in 

9 question, the decision does not address whether Parcel 2 is gaming eligible under IGRA. 

10 Rather, the decision states: 

11 The Nation withdrew its request for an Indian lands opinion 
in a letter to then-Deputy Assistant Secretary Skibine, 
Director Hart and Director Anspach, dated July 17, 2009. 
Nonetheless, the Nation must comply with all applicable 
requirements of the Indian Gaming Regulatory Act (IGRA) in 
order to game on Parcel 2. Because the land will be acquired 
in trust after October 18, 1988, the Nation must comply with 
25 U.S.C. § 2719 before engaging in any gaming activities on 
the land. This fmal determination on the Nation's application 
to take land into trust does not address or determine the 
Nation's eligibility to game on Parcel 2 under IGRA. 

12 

13 

14 

15 

16 

17 Id. 

18 59. The Secretary's decision to place Parcel 2 in trust for purposes of gaming 

19 without conducting the necessary legal analysis under IGRA, and instead suggesting 

20 that the Nation "must comply" with IGRA at some uncertain future date, is arbitrary and 

21 capricious. According to Interior's own regulations and policies, the time at which 

22 Interior must determine whether land being taken into trust for gaming purposes is 

23 eligible for gaming is when the trust acquisition is being made, not sometime later. 

24 Otherwise, there is the prospect that gaming will commence without a determination 

25 having been made under IGRA. 

26 60. Interior's actions also threaten to destabilize the balance of Indian gaming 

27 in the entire State of Arizona. 

28 
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61. In 2002, Arizona voters adopted State Proposition 202, to restrict casinos 

to Indian reservations and limit the number of casinos on those reservations. Ironically, 

the Nation supported this proposition, but now seeks to evade it by having Parcel 2 

taken into trust without a gaming determination. 

62. By failing to apply IGRA in connection with taking Parcel 2 into trust, 

notwithstanding the Nation's plan to construct a large, state-of-the-art gaming facility, 

Interior not only has abdicated its duties under that statute but also has insulated the 

proposed casino from the requirements ofNEP A. 

63. The Parcel 2 decision acknowledges that ''NEP A compliance is generally 

required on trust acquisitions under the provisions of 25 CFR § 151.10, as well as the 

terms ofNEP A and the Council on Environmental Quality (CEQ) regulations." Exhibit 

1 (parcel 2 decision) at 7. 

64. Interior contends, however, that NEPA compliance is not required as part 

of the Parcel 2 decision based on a two-step premise that: (i) ''NEP A compliance is not 

required for non-discretionary actions"; and (ii) the act of taking Parcel 2 into trust is 

non-discretionary since "the acquisition of Parcel 2 for the Nation is explicitly mandated 

by the Gila Bend Act." Id. 

65. A decision by Interior that Parcel 2 is eligible for gaming under IGRA 

would have been a major federal action subject to the requirements of NEP A, separate 

from the government's action in taking the parcel into trust pursuant to the Gila Bend 

Act. By arbitrarily and capriciously failing to make a gaming determination, Interior 

also has effectively insulated the proposed casino from NEP A. 

66. The Parcel 2 decision also does not address whether and how Interior will 

be able to satisfY its obligation under Section 6( e) of the Gila Bend Act of establishing a 

water management plan for Parcel 2. 

67. In sum, when the Nation submitted its application to Interior, Interior 

failed to devote the energy and resources necessary to fully address the implications of 

the Nation's application under federal law. Then, when the Nation sought mandamus, 
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Interior responded to the courf s status report order by taking the path of least 

resistance: it summarily granted the application to take land into trust, disregarding 

important issues that it was required to address under applicable federal law. 

FIRST CAUSE OF ACTION 

DECLARATORY AND INJUNCTIVE RELIEF 
(VIOLATION OF THE APA FOR FAILURE TO ISSUE A DECISION 

UNDER THE INDIAN GAMING REGULATORY ACT) 

68. The Community realleges and incorporates the preceding paragraphs. 

69. Since at least the time that the Nation first submitted its application to 

have the Glendale Property taken into trust, it has at all times intended to engage in 

gaming activities on the land. 

70. At all times relevant to Interior's processing of the Nation's application, 

Interior has treated the Nation's application as a "gaming application," even after the 

Nation's purported withdrawal of its request for an Indian lands opinion. 

71. Therefore, the Defendants have had actual and constructive notice that 

since the Nation first submitted its application to have the Glendale Property taken into 

trust, it has at all times intended to engage in gaming activities on the land. 

72. Interior did not issue an Indian lands determination under IGRA as part of 

its decision to take Parcel 2 into trust for the purpose of gaming, and has thereby 

violated federal law and acted arbitrarily and capriciously and in derogation of its own 

procedures. 

73. By not issuing an Indian lands determination under IGRA, Interior evaded 

the requirements of NEP A, which requires, among other things, federal agencies to 

prepare an Environmental Impact Statement to evaluate every proposal for a major 

federal action significantly affecting the quality of the human environment. 42 U.S.C. 

§ 4332(2)(C). 

74. The Community is entitled to a declaration that, by deciding to take land 

into trust for the purposes of gaming without issuing a gaming eligibility determination 

12 
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under IGRA, Interior has acted in an arbitrary and capricious manner, abused its 

discretion, and violated its own regulations and procedures. 

75. The Community also is entitled to an injunction prohibiting the 

Defendants from taking Parcel 2 into trust without first making a determination of 

gaming eligibility under IGRA and preparing an Environmental Impact Statement under 

NEPA. 

SECOND.CAUSE OF ACTION 

DECLARATORY AND INJUNCTIVE RELIEF 
(VIOLATION OF THE AP A FOR NON-COMPLIANCE 

WITH THE GILA BEND ACT) 

76. The Community realleges and incorporates the preceding paragraphs. 

77. Parcel 2 is within the corporate limits of the City of Glendale. Therefore, 

the Parcel 2 decision fmding that the land satisfies the requirements of Section 6( d) of 

the Gila Bend Act is contrary to law. 

78. Interior's failure to consider whether it can establish an appropriate water 

management plan for Parcel 2 is arbitrary and capricious, an abuse of discretion, and 

contrary to the requirements of the Gila Bend Act. 

79. The Community is entitled to a declaration that the Secretary's decision to 

take Parcel 2 into trust is arbitrary and capricious, an abuse of discretion, and otherwise 

contrary to law, and is entitled to an injunction preventing the Defendants from taking 

Parcel 2 into trust. 

RELIEF REQUESTED 

WHEREFORE, in accordance with the Declaratory Judgment Act, 28 U.S.C. 

§§ 2201-2202, and the Administrative Procedure Act, 5 U.S.C. §§ 701-706, the 

Community seeks: 

1. A declaration that the Secretary's decision to take Parcel 2 into trust for 

the purposes of gaming, without issuing an Indian lands determination, is contrary to the 

Indian Gaming Regulatory Act, arbitrary and capricious, an abuse of discretion, and a 

violation of Interior's own regulations and procedures; 

13 
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2. A declaration that the Secretary's decision to take Parcel 2 into trust for 

the purposes of gaming is contrary to the Gila Bend Act, arbitrary and capricious, an 

abuse of discretion, and a violation of Interior's own regulations and procedures; 

3. An injunction prohibiting the Defendants from taking Parcel 2 into trust 

without first making a determination of gaming eligibility under IGRA and complying 

withNEPA; 

4. An award to the Community of their reasonable attorneys' fees; 

5. All other costs and fees as allowed by law; and 

6. Such other and additional relief as the Court deems just and equitable. 

DATED this 16th day of September 2010. 
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United States Department of the Interior 
OFFICE OF THE SECRETARY 

The Honorable Ned Non-is, Jr. 
Chairman, Tohono O'odham Nation 
P.O. Box 830 
Sells, Arizona 85634 

Dear Chairman Norris: 

Washington, DC 20240 

JUL 23201 

On January 28, 2009, the Tohono O'odham Nation (Nation) submitted to the Bureau of Indian 
Aflhirs an application to acquire in trust 134.88 acres of land (Glendale parcels) held in fee by 
the Nation and located in Maricopa County, Arizona (Tohono 0 'odham Nation (JON) 
Application). Over the past year, the Nation has modified its request, as described in further 
detail below. The authority for this acquisition is the Gila Bend Indian Reservation Lands 
Replacement Act, P.L. 99-503, 100 Stat. 1798 (1986) (Gila Bend Act) (TON Ed1ibit 3). 

Before land is eligible for acquisition under the Gila Bend Act, section 6( d) of the Act requires 
the Secretary to detenlline if certain conditions are met: 

The Secretary, at the request of the Tribe, shall hold in trust for the benefit oftlle 
Tribe any land which the Tribe acquires pursuant to subsection (c) which meets the 
requirements of this subsection. Any land which the Secretary holds in trust shall 
be deemed to be a Federal Indian Reservation for all purposes. Land does not meet 
the requ.irements of this subsection if it is outside the counties of Maricopa, Pinal, 
and Pima, Arizona, or within the corporate limits of any city or town. Land meets 
the requirements of this subsection only if it constitutes not more than three 
separate areas consisting of contiguous tracts, at least one of which areas shall be 
contiguous to San LllCY Village. The Secretary may waive the requirements set 
forth in the preceding sentence if he determines that additional areas are 
appropriate. 

By memorandum dated June 30, 2009, the Regional Director, Western Region Office (WRO) 
transmitted to the Assistant Secretary - Indian At1birs (AS-IA), his recommendation that the 
property be accepted into trust (O.lfice (~rlndian Gaming (OIG) Tab I), along with the Nation's 
request and supporting documentation. 

The Nation's application originally sought the acquisition of 134.88 acres consisting of five 
parcels. By letter dated March 12,2010, the Nation modilled its application and now only seeks 
to have Parcel 2 of the 134.88 acre property, consisting of 53.54 acres, taken into trust, and asked 
that the Department of the Interior hold the rest of the Nation's application in abeyance. (TON 
Exhibit 2). See Letter dated March 12,2010, from Mr. Seth Waxman, regarding "Tohono 
O'odham Nation Mandatory Trust Land Acquisition Request." The Nation indicated that it 
made this request following the March 10,2010, decision by the Superior Court of Maricopa 
County that entered an order granting summary judgment to the City of Glendale (City) in an 



annexation suit brought by the Nation. The ruling, which held that a 2001 annexation attempt by 
the City for certain parcels of the 134.88 acres held in fee by the Nation was valid. See Tohono 
O'odham Nation v. City o/Glendale (Ariz. Sup. Ct., No. CV 2009-023501) (March 10,2010).1 
The ruling does not, however, affect Parcel 2. We, therefore, are making a fee-to-trust 
determination only for Parcel 2, consistent with the Nation's March 12,2010 request. 

We have completed our review of applicable law, the Nation's request, supporting 
documentation, the WRO's recommendation, and, among other items, materials submitted by the 
City and the Gila River Indian Community. For the reasons set forth below, it is our 
determination that the Parcel 2, consisting of 53.54 acres, is eligible to be taken into trust. 

BACKGROUND 

The Nation is a federally recognized Indian Tribe. The Constitution of the Nation was adopted 
by the qualified voters on January 18, 1986, and approved by the Deputy Assistant Secretary -
Indian Affairs on March 6, 1986 (OIG Exhibit 2). The Nation's headquarters are located in 
Sells, Arizona. 

Pursuant to Article VI, Section l(i) and 1(j) ofthe Constitution of the Tohono O'odham Nation, 
Resolution No. 09-049 adopted by the Tohono O'odham Legislative Council dated 
January 27, 2009, (TON Exhibit 7) requests the Secretary to acquire in trust the 134.88-acre 
property pursuant to the Gila Bend Act. As noted above, the Nation has since requested that the 
Secretary hold in abeyance that request with respect to all parcels of the 134.88 acre property 
other than Parcel 2. 

Additionally, the Nation originally sought an Indian lands opinion in a letter dated 
January 28, 2009, but the Nation withdrew its request in a letter dated July 17,2009. 
Consequently, this determination does not address whether the Nation is authorized to game in 
accordance with the requirements of the Indian Gaming Regulatory Act (lORA). 25 U.S.C. § 
2719 (See "Compliance with the Indian Gaming Regulatory Act," infra.). 

DESCRIPTION OF THE PROPERTY 

The legal description of the property is as follows (TON Ex.hibil 8): 

PARCEL NO. 2 

THE WEST HALF OF THE WEST HALF OF THE NORTHEAST QUARTER AND THE 
WEST HALF OF THE EAST HALF OF THE WEST HALF OF THE NORTHEAST 
QUARTER OF SECTION 4, TOWNSHIP 2 NORTH, RANGE 1 EAST OF THE GILA AND 
SALT RIVER BASE AND MERIDIAN, MARICOPA COUNTY, ARIZONA; 

EXCEPT THE WEST 360.14 FEET (MEASURED), WEST 360.00 FEET (RECORD) OF THE 
NORTH 484.19 FEET (MEASURED), NORTH 484.00 FEET (RECORD); AND 

I The Nation has appealed the court's decision. 
2 



EXCEPT THE NORTH 258.00 FEET OF THE WEST 460.00 FEET OF THE WEST HALF OF 
THE WEST HALF OF THE NORTHEAST QUARTER OF SAID SECTION 4; AND 

EXCEPT THE NORTH 40.00 FEET, THEREOF; AND 

EXCEPT THOSE PORTIONS THEREOF WHICH LIE NORTHERLY OF THE FOLLOWING 
DESCRIBED LINE; 

BEGINNING AT A POINT ON THE NORTH-SOUTH MIDSECTION LINE OF SAID 
SECTION 4, WHICH POINT BEARS SOUTH 01 DEGREES 36 MINUTES 34 SECONDS 
WEST (RECORD AS SOUTH 00 DEGREES 16 MINUTES 56 SECONDS WEST 
ACCORDING TO ADOT PARCEL 7-4241),55.01 FEET FROM THE NORTH QUARTER 
CORNER OF SAID SECTION 4; 

THENCE EAST (RECORDED AS NORTH 88 DEGREES 40 MINUTES 28 SECONDS EAST, 
ACCORDING TO ADOT PARCEL 7-42410), 503.20 FEET; 

THENCE NORTH (RECORDED AS NORTH 01 DEGREES 19 MINUTES 32 SECONDS 
WEST ACCORDING TO ADOT PARCEL 7-4241), 55.00 FEET TO THE POINT OF ENDING 
ON THE NORTH LINE OF SAID SECTION 4, WHICH POINT BEARS NORTH 88 
DEGREES 40 MINUTES 28 SECONDS EAST, 501.66 FEET FROM SAID NORTH 
QUARTER CORNER OF SECTION 4, AS CONVEYED TO THE STATE OF ARIZONA IN 
DEED RECORDED IN RECORDING NO. 86-652262 OF OFFICIAL RECORDS; AND 

EXCEPT THAT PARCEL OF LAND LYING WITHIN SAID NORTHEAST QUARTER OF 
SECTION 4 AND BEING A PORTION OF THAT CERTAIN PARCEL DESCRIBED IN 
RECORDING NO. 95-490799 OF OFFICIAL RECORDS, DESCRIBED AS FOLLOWS: 

COMMENCING AT THE NORTH QUARTER CORNER OF SAID SECTION 4; 

THENCE NORTH 88 DEGREES 40 MINUTES 25 SECONDS EAST, ALONG THE NORTH 
LINE OF SAID NORTHEAST QUARTER, 998.19 FEET; 

THENCE SOUTH 00 DEGREES 09 MINUTES 14 SECONDS WEST, 40.01 FEET TO THE 
NORTHEAST CORNER OF SAID PARCEL ON THE SOUTH LINE OF THE NORTH 40.00 
FEET OF SAID NORTHEAST QUARTER AND THE POINT OF BEGINNING; 

THENCE SOUTH 00 DEGREES 09 MINUTES 14 SECONDS WEST, ALONG THE EAST 
LINE OF SAID PARCEL, 28.05 FEET; 

THENCE NORTH 68 DEGREES 29 MINUTES 09 SECONDS WEST, 42.26 FEET TO A 
POINT ON THE SOUTH LINE OF THE NORTH 51.64 FEET OF SAID NORTHEAST 
QUARTER; 

THENCE SOUTH 88 DEGREES 40 MINUTES 25 SECONDS WEST, ALONG SAID SOUTH 
LINE, 455.83 FEET TO A POINT ON THE EAST LINE OF THAT PARCEL CONVEYED TO 

3 



ARIZONA DEPARTMENT OF TRANSPORTATION IN RECORDING NO. 86-652262 OF 
OFFICIAL RECORDS; 

THENCE NORTH 01 DEGREES 19 MINUTES 35 SECONDS WEST, ALONG SAID EAST 
LINE, 11.64 FEET TO A POINT ON THE SOUTH LINE OF THE NORTH 40.00 FEET OF 
SAID NORTHEAST QUARTER; 

THENCE NORTH 88 DEGREES 40 MINUTES 25 SECONDS EAST, ALONG THE SOUTH 
LINE, 495.50 FEET TO THE POINT OF BEGINNING, AS CONVEYED TO MARICOPA 
COUNTY IN DEED RECORDED.IN RECORDING NO. 99-332877 OF OFFICIAL 
RECORDS. 

TITLE TO THE PROPERTY 

The commitment for title insurance No. 5089214, Second Amended, issued by First American 
Title Insurance Company dated January 21,2009, reflects the title to be vested in the Nation, a 
federally recognized Indian Tribe (TON Exhibit 9). 

On June 5, 2009, the Regional Director requested a Preliminary Title Opinion (PTO) from the 
Office of the Solicitor, Phoenix Field Office. On June 17,2009, the Field Solicitor determined 
that the grantors should be able to convey title to the property in a manner that meets the 
standards set forth in "Department of Justice Title Standards," provided the various observations, 
conclusions, and needed actions listed in the PTO are taken prior to closing (OIG Exhibit lB). 
These actions do not prevent the Secretary from making a final determination on the Nation'~ 
application. 

COMPLIANCE WITH 25 C.F.R. PART 151 AND THE GILA BEND ACT 

The Secretary's authority; procedures, and policy for accepting land into trust are set forth at 
25 C.F.R. Part 151. Section 151.3 sets forth the conditions under which land may be acquired in 
trust by the Secretary for an Indian tribe or individual Indian, but states that it is "subject to the 
provisions in the acts of Congress which authorize land acquisition." If an acquisition statute is 
determined to be "mandatory," certain provisions of the Part 151 regulations do not apply to the 
application. The notice and comment provisions of25 C.F.R. §§ 151.10 and 151.11(d), 
requiring that the BIA notify state and local governments of the land-into-trust application, are 
not applicable, and compliance with the National Environmental Policy Act. 42 U.S.C. §§ 4321, 
et seq .• is not required. Further, the Secretary is not required to consider the criteria for 
discretionary acquisitions listed at 25 C.F.R. §§ 151.1O(a) - (h) and 151.11(a) - (c). 

The Department construes mandatory acquisitions to be those authorized by legislation expressly 
stating that land "shall" be acquired in trust, as well as some additional restriction on the 
Secretary's discretion. See Memorandum dated April 17, 2002, from the Deputy Commissioner 
of Indian Affairs regarding "Processing of Mandatory Lands into Trust Applications." Here, the 
Gila Bend Act meets both of these requirements. The Act includes the word "shall" and limits 
the Secretary's discretion by limiting acquisitions under the Act to a specific geographic area. 
Gila Bend Act, section 6( d). The Field Solicitor, Phoenix Field Office, has repeatedly found the 
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Gila Bend Act to be a mandatory acquisition statute, most recently in an opinion dated 
April 30, 2009, (OIG Exhibit 1 A). 

Before land is eligible for acquisition under the Gila Bend Act, section 6( d) requires the 
Secretary to determine if certain conditions are met: 

The Secretary, at the request of the Tribe, shall hold in trust for the benefit of the 
Tribe any land which the Tribe acquires pursuant to subsection (c) which meets the 
requirements of this subsection. Any land which the Secretary holds in trust shall 
be deemed to be a Federal Indian Reservation for all purposes. Land does not meet 
the requirements of this subsection if it is outside the counties of Maricopa, Pinal, 
and Pima, Arizona, or within the corporate limits of any city or town. Land meets 
the requirements of this subsection only if it constitutes not more than three 
separate areas consisting of contiguous tracts, at least one of which areas shall be 
contiguous to San Lucy Village. The Secretary may waive the requirements set 
forth in the preceding sentence if he determines that additional areas are 
appropriate. 

As discussed below, the Secretary concludes that Parcel 2 meets all the requirements of section 
6(d). and its acquisition is therefore mandatory. 

County location 

Section 6(d) requires that land acquired pursuant to the Gila Bend Act be within the counties of 
Maricopa, Pinal or Pima. Parcel 2 lies wholly within Maricopa County, and therefore, meets this 
requirement (OIG Tab 1). 

Location within or without "corporate limits" 

Section 6(d) also requires that land acquired purs'uant to the Gila Bend Act not be "within the 
corporate limits of any city or town." Though Parcel 2 sits in an unincorporated island within the 
City of Glendale's broader geographical boundary, the City of Glendale has never annexed 
Parcel 2, and the parcel receives no regular services from the City (OIG Tab 1). The parcel is 
unincorporated land under the jurisdiction of Maricopa County (OIG Tab 1). 

In addressing whether the Glendale Parcels meet the "corporate limits" requirement, the Field 
Solicitor initially reviewed applicable facts, Arizona law, and Federal law to determine whether 
or not the Glendale parcels are within the "corporate limits" of the City.2 The Field Solicitor 
reasoned that Arizona law leads to the conclusion that the Glendale parcels are not part of the 
City of Glendale because they are not within the City's "corporate limits" as that term is used by 
Arizona's statutes and courts. The Field Solicitor concluded that Arizona law supports the 

2 The Field Solicitor completed his analysis prior to the state court ruling in Tohono O'odham Nation \I. City of 
Glendale. His analysis does not, therefore, distinguish between Parcel 2 and the remaining Glendale parcels. (OIG 
Tab I). 
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interpretation that the term "corporate limits" is a term of art delineating the inc<?rporated area of 
acity.3 

In reaching a final determination as to whether Parcel 2 is within the City of Glendale's 
corporate limits, we have reviewed the numerous submissions and legal arguments presented by 
the Nation, the City, and the Gila River Indian Community.4 We find that Parcel 2 is not "within 
the corporate limits of any city or town." We base our conclusion on the plain meaning of 
"corporate limits," as used by Congress in the Gila Bend Act. 

While there is no statutory definition of "corporate limits" in the Gila Bend Act, the plain 
meaning of the phrase is clear. The use of "corporate limits" shows a clear intent to make a 
given piece of property eligible under the Act if it is on the unincorporated side of a city's 
boundary line. Congress chose to use the term "corporate limits" in the Gila Bend Act, rather 
than phrases that would have expressed the intent to further insulate cities from trust acquisition, 
such as "exterior boundary,"''within one mile of any city or town," or even "city limits." If 
Congress had intended the "corporate limits" bar to extend beyond a city's boundary lines, it 
would have stated so. Annexation is a recognized practice for increasing corporate limits, but 
the City of Glendale has never annexed Parcel 2, and it is therefore not within the City's 
corporate limit. Nor, as the Field Solicitor found, does Arizona law clearly support a conclusion 
that Parcel 2 is within the "corporate limits" of the City of Glendale. Parcel 2 therefore meets 
the "corporate limit" requirement of section 6( d) of the Gila Bend Act. 6 

~ See Speros v. Yu, 207 Ariz. 153, 159 (2004) ("It is possible for property to be within the exterior boundary of a 
city yet not be part of that city"); Sanderson Lincoln Mercury Inc. v. Ford Motor Company, 205 Ariz. 202, 206 
(2003) ("It follows that an area excluded from the defined area of incorporation is not part of the city, as is true of a 
county island."). Opponents to the Nation's application rely on Flagstaff Vending Company v. Flagstaff, 118 Ariz. 
556 (1978), to argue that the Glendale parcels are within corporate limits. Flagstaffis limited by the holdings in 
Speros and Sanderson, and is distinguishable, from the present facts in this dispute. In Flagstaff. the land in 
question had previously been annexed by the City whereas the Nation's Parcel 2 has never been annexed. The Court 
in FlagstajJalso found that the relevant land received fire protection from the city, whereas the Nation's Parcel 2 
does not receive any regular services from the City. 

4 Gila River Indian Community and City Glendale have submitted various legal arguments claiming that the 134.88 
acres (including Parcel 2) are located ''within the corporate limits" of the City. Essentially, Glendale and Gila River 
argue that the 134.88 are located within the geographic boundaries of Glendale. As this detennination makes clear, 
however, the Gila Bend Act's use of the phrase "within the corporate limits of any city or town" requires the 
Department to analyze the jurisdictional nature of the fee land in question rather than the geographic location. 

, Black's Law Dictionary defines the noun "limit" as: "a bound, a restriction; a restraint; a circumscription, 
boundary, border or outer line of thing. Extent of power, right or authority conferred." Black's Law Dictionary (/h 
Ed, at 926. The plain language of the term "corporate limits" is thus a boundary or border of the corporate body, 
which in this case is the City of Glendale. 

6 The Field Solicitor applied the canon of construction from Federal Indian law and Indian jurispmdence that 
"statutes are to be construed liberally in favor of the Indians." County o/Yakima v. Confoderated Tribes and Bands 
a/Yakima Nation, 502 U.S. 251, 269 (1992) (quoting Montanav. Black;foet Tribe, 471 U.S. 759, 767-768 (1985». 
The Field Solicitor found that applying this canon to the "corporate limits"language of the Gila Bend Act leads to a 
finding that the Glendale parcels are not within the City's "corporate limits." The canon is unnecessary here 
because we have determined that the meaning of "corporate limits" is plain. Even if Congress's intent was less 
. clear, however, we interpret the term not to support a conclusion that Parcel 2 is ineligible under the Act, with or 
without consideration of the canon. 
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Number of parcels acquired 

Section 6( d) further requires that acquisitions pursuant to the Gila Bend Act meet the 
requirements of this Act only if they "constitute not more than three separate areas consisting of 
contiguous tracts, at least one of which areas shall be contiguol;lS to San Lucy Village." The 
provision goes on, however, to allow the Secretary to "waive the requirements set forth in the 
preceding sentence ifhe determines that additional areas are appropriate." 

The Nation applied for two parcels to be acquired in trust pursuant to the Gila Bend Act prior to 
its application for the Glendale property.7 The first, and so far only, land acquired in trust for the 
Nation pursuant to the Gila Bend Act was acquired on September 28, 2004, when the United 
States acquired 3,200.53 acres on behalf of the Nation (OIG Tab 1). This parcel is located near 
the City of Casa Grande, Arizona, and while formerly known as the Schramm Ranch, it is now 
referred to as San Lucy Farms. The second application to acquire land pursuant to the Gila Bend 
Act was for a parcel known as the Painted Rock property, consisting of 3,759.52 acres (DIG Tab 
1). This parcel is owned in fee by the Nation and has not been acquired in trust for the Nation 
(OIG Tab 1) and, therefore, is not included in an analysis of the number of acquisitions under the 
Gila Bend Act. With the acquisition of the Glendale property and San Lucy Farms, there will 
have been only two areas acquired in trust pursuant to the Gila Bend Act. 

In summary. the requirements of section 6( d) have been met. 

National Environmental Policy Act (NEPA) 

Although NEPA compliance is generally required on trust acquisitions under the provisions of 
25 CFR § 151.10, as well as the terms ofNEP A and the Council on Environmental Quality 
(CEQ) regulations, NEPA compliance is not required for non discretionary actions. See, e.g., 
Accord Minnesota v. Block, 660 F.2d 1240. 1259 (81h Cir. 1981). cert. denied, 455 U.S. 1007 
(1982) ("Because the Secretary has no discretion to act, no purpose can be served by requiring 
him to prepare an EIS, which is designed to insure that decisionmakers fully consider the 
environmental impact of a contemplated action."); Sierra Club v. Hodel, 848 F .2d 1068, 1089 
(101h Cir. 1988) ("The EIS process is supposed to inform the decision maker. This presupposes 
he has judgment to exercise."). In this instance the acquisition of Parcel 2 for the Nation is 
explicitly mandated by the Gila Bend Act, and NEPA is not, therefore, required. 

7 The Western Regional Director of the BIA, acting under authority of the Secretary, issued a waiver under Section 
6(d) on May 31,2000, that allowed the Nation to purchase up to five (5) separate areas of replacement lands, rather 
than three, and further waived the requirement that one of these areas be contiguous to the San Lucy reservation. 
However, since the Nation has to date only acquired in trust one such replacement area, this waiver is not directly 
pertinent to this analysis. 
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Hazardous Substance Determination 

The BrA must comply with the requirements of Departmental Manual at 602 DM 2, Land 
Acquisitions: Hazardous Substance Detenninations, to detelmine whether potential 
environmental liabilities may exist. 

In a memorandum dated June 18,2009, to the Regional Realty Officer, the Regional 
Environmental Specialist provided assurances that appropriate inquiry, assessment, and review 
had been conducted in accordance with 602 DM 2 to support acceptance orthe land in trust 
status without any prior remedial action being required (OIG Exhibit J B). 

COMPLIANCE WITH THE INDIAN GAMING REGULATORY ACT 

The Nation \vithdl'ew its request for an Indian lands opinion in a letter to then-Deputy Assistant 
Secretary Skibine, Director Hart and Director Anspach, dated July 17,2009. Nonetheless, the 
Nation must comply with all applicable requirements of the Indian Gaming Regulatory Act 
(lORA) in order to game on Parcel 2. Because the land will be acquired in trust after 
October 18, 1988, the Nation must comply ';\rith 25 U.S.C. § 2719 before engaging in any 
gaming activities on the land. This final determination on the Nation's application to take land 
imo trust does not address or determine the Nation's eligibility to game on Parcel 2 under IGRA. 

The Tohono O'odham Nation and the State of Arizona entered into a Class III gaming compact 
that was approved on July 30, 1993, and a notice of effect was published in the Federal Register 
on August 18, 1993. The compact was subsequently amended and approved on January 24, 2003, 
and the notice of effect published on February 5, 2003. 

The Tohono O'odham Nation Gaming Ordinance was approved by the National Indian Gaming 
Commission (NIOC) on October 15, 1993, and subsequently amended and approved by the 
NIOC on September 29, 1997, on July 30, 1999, on May 7,2003, and on August 17,2007. 

DECISION 

Our evaluation of the Nation's request indicates that the legal requirements under the Gila Bend 
Act for acquiring Parcel 2 in tnlst have been satisfied. The Regional Director, Western Region. 
will be authorized to approve the conveyance document accepting the property in trust for the 
Nation subject to any condition set forth herein, approval of all title requirements by the Office 
of the Regional Solicitor, and expiration of the thirty day period f()lIowing publication in the 
Federal Register of the notice required in 25 C.F.R. § 151.12(b). Per the Nation'S request, 
consideration of the remaining Glendale parcels will be held in abeyance. 

--"". 

Lan E 1 Hawk 
Assistant Secretary -Indian Affairs 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ARIZONA 

CITY OF GLENDALE, ARIZONA, 

Plaintiff, 
v. 

THE UNITED STATES OF AMERICA; 
THE UNITED STATES DEPARTMENT OF 
THE INTERIOR; KENNETH L. SALAZAR, 
in his official capacity as Secretary of the 
United States Department of the Interior, 

Defendants. 
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Plaintiff City of Glendale ("Glendale" or the "City") brings this action to 

prevent the creation of an Indian reservation-and the construction of a massive 

casino and gaming complex - right in the midst of the city. Six years after buying 

approximately 135 acres of undeveloped land within Glendale's city limits, the 

Tohono Q'odham Nation ("the Nation") submitted an application urging 

Defendants to take the property into trust as reservation land. The Nation plans to 

make that land home to a $600 million, 1.2 million square foot gaming center, 

complete with a 150,000 square foot casino, eight restaurants, and parking for 

4,000 cars. All of this development would abut a mixed use development with a 

significant residential component and would lie within a quarter-mile of 

established residential neighborhoods, churches, and parks - not to mention a high 

school located across the street from the eastern portion of the Nation's original 

application land. The complex, and the influx of visitors and traffic to and from 

the complex, would significantly boost Glendale's infrastructure and public safety 

costs while simultaneously cutting into residents' quality of life, reducing the 

revenues of local businesses, and eroding Glendale's tax base. The creation of a 

new reservation at this location would extinguish Glendale's power to regulate the 

parcel's land use, eradicating the local community's control, through its 

representative government, over the site's development. 

Needless to say, Glendale opposed the Nation's request. Glendale pointed 

out that the land-which sits over 100 miles from the Nation's main reservation 

and governmental headquarters - did not meet statutory requirements for Indian 

trust property, in part due to its urban location. Glendale also identified other legal 

flaws with the Nation's application. Defendants nonetheless granted that 

application and decided to take the land into trust-a step that, once completed, 

will irrevocably remove the land from all state and local control. 

Defendants' decision was unlawful. Glendale requests that this Court set 

aside that decision as arbitrary, capricious and contrary to law; declare 
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1 unconstitutional the land-acquisition provision of the federal statute upon which 

2 Defendants relied; and enjoin Defendants from taking title to the parcel. 

3 NATURE OF CASE 

4 1. Glendale seeks injunctive and declaratory relief against Defendants 

5 the United States; the United States Department of the Interior; and Kenneth L. 

6 Salazar, Secretary of the United States Department of the Interior pursuant to the 

7 Administrative Procedure Act, 5 U.S.C. §§ 701-706 ("APA"); the Gila Bend 

8 Indian Reservation Lands Replacement Act, Pub. L. No. 99-503, 100 Stat. 1798 

9 (1986) ("Gila Bend Act" or "Act"); the Indian Gaming Regulatory Act, 25 U.S.C. 

10 §§ 2701 et seq. ("IGRA"); and the United States Constitution. 

11 2. Glendale's claims stem from Defendants' July 23,2010 decision 

12 granting the Nation's application asking the federal government to take title to, 

13 and create an Indian reservation on, a parcel of land that sits completely within the 

14 exterior boundaries of Glendale's corporate limits ("Parcel 2"). Parcel2 

15 comprises approximately 54 acres of land in Glendale that the Nation purchased in 

16 2003. Glendale faces imminent and grievous injury as a result of the Defendants' 

17 decision. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

3. The Defendants' decision that Parcel 2 qualifies for trust acquisition 

under the Gila Bend Act is contrary to law and arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law. 5 U.S.C. § 706(2)(A). The 

Gila Bend Act forbids Defendants from placing into trust for the Nation land that 

is "within the corporate limits of any city or town." Gila Bend Act § 6(d). The 

land at issue here meets that description and cannot be taken into trust under the 

Gila Bend Act. The Defendants' decision also is "not in accordance with law" for 

other reasons, including, inter alia, Defendants' failure to determine whether the 

Parcel is gaming-eligible under IGRA. 

4. The Defendants' decision violates the Tenth Amendment to the 

United States Constitution by entrenching upon state sovereignty. 
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5. 

6. 

PARTIES 

Plaintiff Glendale is a political subdivision of the state of Arizona. 

Defendant Kenneth L. Salazar is the Secretary of the United States 

4 Department of the Interior (the "Secretary"). The Secretary is sued in his official 

5 capacity. 

6 7. Defendant United States Department of the Interior (the 
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"Department") is an agency of the United States. 

8. Defendant United States of America is the entity in whose name the 

Secretary purports to take Parcel 2 into trust for the purpose of creating an Indian 

reservation. 

JURISDICTION AND VENUE 

9. The Court has jurisdiction over Glendale's claims pursuant to 28 

U.S.C. § 1331, as this civil action arises under the Constitution, laws, and/or 

treaties of the United States. 

10. The Court has jurisdiction pursuant to 5 U.S.C. §§ 701-706 to 

conduct judicial review of this final agency action taken by the Department and its 

respective divisions and bureaus. 

11. Glendale seeks declaratory and other appropriate relief from the 

Court pursuant to 28 U.S.C. §§ 2201 and 2202 for the purpose of determining a 

question of actual controversy between the parties as set forth herein. 

12. Venue is proper under 28 U.S.C. §§ 1391(b)(2), 1391(e)(2)-(3); and 

5 U.S.C. § 703 because a substantial part ofthe events giving rise to this action 

occurred in this District and the real property that is the subject of the action is 

located in this District. 

BACKGROUND 

The City of Glendale 

13. At the time of its incorporation in June 1910, Glendale was a 1.01 

square mile municipality. It has grown substantially larger over the intervening 
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century. Its borders presently enclose approximately 100 square miles of land. 

Within that area, Glendale has annexed approximately 59 square miles through the 

use of its state-law annexation authority. 

14. Glendale has adopted a Municipal Planning Area that covers the 

approximately 100 square miles enclosed by Glendale's corporate limits. Parcel 2 

is wholly within Glendale's Municipal Planning Area. "Municipal Planning Area" 

is a term of art under Arizona law that refers to all the land, incorporated and 

otherwise, (i) that is encompassed within the city's land-use plan and (ii) in which 

the city may offer public facilities and services. Pursuant to state law, Glendale 

has promulgated the Glendale General Plan to govern land use within its 

Municipal Planning Area. 

15. Glendale's annexation authority stems from state law, which 

empowers cities to annex land pursuant to certain requirements. The City has 

made use of that authority to effectively manage urban development, to efficiently 

plan and provide city services, to create a stronger community, to increase the 

City's economic base, and to ensure high-quality development up to City 

standards. This authority is exercised on behalf of Glendale's citizens and in 

accordance with decisions made by their representatives acting upon delegated 

authority. 

16. Glendale annexed a large area to the west of the city center in 1977. 

That annexation enclosed Parcel 2 within the City'S boundaries. By setting its city 

limits in this way, Glendale established its exclusive authority under Arizona law 

to annex all unincorporated land enclosed by the 1977 annexation, including 

Parcel 2. 

17. Since that time Glendale has, as required by state law, carefully 

planned for this area's permissible uses, infrastructure, and public safety consistent 

with the health, safety and welfare of the entire community. 
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18. The parcel at issue in this case, Parcel 2, is an undeveloped 53.54-

acre property physically located within Glendale. Parcel 2, while planned and 

protected by Glendale, is unincorporated. It is surrounded and enclosed by land 

that has been annexed into Glendale's jurisdictional limits . 

19. Aware that Arizona law protects the City's exclusive authority to 

annex all unincorporated land fully enclosed within its city limits, Glendale has 

invested significant resources to develop the area surrounding Parcel 2. Since 

2003, city, state, and private interests have invested hundreds of millions of dollars 

to develop the area. Public funds were invested in a $450 million stadium, a $240 

million arena, and a $120 million Major League Baseball Spring Training facility, 

all in accordance with Glendale's General Plan. 

20. Private entities also have invested, or planned to invest, hundreds of 

millions of dollars to construct several large residential and commercial 

developments in the general area around Parcel 2. 

21. The area has several existing residential developments and is home 

to more than 30,000 people, most within two miles of the Nation's proposed 

reservation and casino. More than 30 percent of these residents are under 20 years 

old. A community of more than 300 residential units abuts the proposed 

reservation site. 

22. Residents of the area have stated that they chose to buy property 

there because it is "family friendly." 
22 

23 

24 

25 

26 

27 

28 

23. In 2005, one of the school districts that serve Glendale residents 

opened a new high school that serves nearly 2,000 students. The high school sits 

only 50 feet from land subject to the Nation's original application - for which, 

without any doubt, the Nation will also seek reservation status - and only 1 ,000 

feet from Parcel 2. 
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1 The Tohono O'odham Nation & The Gila Band Act 

2 24. The Tohono Q'odham Nation, previously known as the Papago 

3 Tribe, is a federally recognized Indian tribe. In the Nation's own words, it "has 

4 the second largest Tribal land base in the U.S., 2.8 million acres, and it has over 

5 28,000 Tribal members." January 2009 Letter of the Tohono Q'Qdham Nation, 

6 available at http://www.tonation-nsn .gov/west valley resort.aspx . The Nation's 

7 2.8 million acre (4,375 sq. mi.) reservation lands in south and central Arizona 

8 make its land base larger than Delaware or Rhode Island, and nearly the size of 

9 Connecticut. 

10 25. Until the mid-1980s, the Nation counted among its lands 

11 approximately 10,000 acres along the banks of the Gila River near Gila Bend, 

12 Arizona. This was referred to as the "Gila Bend Indian Reservation." 

13 26. In 1950, Congress enacted a law authorizing the construction of the 

14 Painted Rock Dam, ten miles downstream from the Nation's Gila Bend 

15 Reservation, to address serious problems regarding the downriver flooding of 

16 Indian and non-Indian agricultural land. The federal government obtained a 

17 flowage easement through parts of the Gila Bend Reservation through a stipulated 

18 judgment in condemnation. 

19 
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27. Notwithstanding the easement and the Nation's vast land holdings in 

Arizona, in 1981 the Nation petitioned Congress "for a new reservation on lands in 

the public domain which would be suitable for agriculture." Congress responded 

by enacting the Gila Bend Act, Pub. L. No. 99-503, 100 Stat. 1798 (1986) (the 

"Act" or "Gila Bend Act"). The Act did not resolve or respond to any dispute 

over the title or possession of the Gila Bend reservation land. 

28. Under the Act's terms, the Nation was authorized to acquire by 

private purchase not more than 9,880 acres to replace its reservation lands, and the 

Secretary was authorized to hold those replacement lands in trust for the Nation, if 

certain conditions were met. Before the Nation could exercise its rights under the 
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1 statute, it was required to'assign "to the United States all right, title, and interest of 

2 the Tribe in nine thousand eight hundred and eighty acres of [existing] land within 

3 the Gila Bend Indian Reservation," Gila Bend Act § 4(a), for an agreed-upon price 

4 of $30 million. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

29. The Gila Bend Act imposes specific limitations on the land the 

Secretary can place in trust for the Nation's benefit. Particularly relevant to this 

case is Section 6(d), which provides: 

The Secretary, at the request of the Tribe, shall hold in trust 
for the benefit of the Tribe any land which the Tribe acquires 
pursuant to subsection (c) which meets the requirements of 
this subsection. Any land which the Secretary holds in trust 
shall be deemed to be a Federal Indian Reservation for all 
purposes. Land does not meet the requirements of this 
subsection if it is outside the counties of Maricopa, Pinal, and 
Pima, Arizona, or within the corporate limits of any city or 
town. Land meets the requirements of this subsection only if 
it constitutes not more than three separate areas consisting of 
contiguous tracts, at least one of which areas shall be 
contiguous to San Lucy Village. The Secretary may waive 
the requirements set forth in the preceding sentence if he 
determines that additional areas are appropriate. 

18 30. Pursuant to the Act, the Nation assigned most of its reservation to 

19 the United States in exchange for $30 million. The Nation retained approximately 

20 417 acres of its original reservation, all within five miles of San Lucy Village- the 

21 Tohono community referred to in the statute, which sits some 60 miles southwest 

22 of Glendale. 

23 31. The Nation first invoked the Act's land-purchase provisions in the 

24 late 1980s. Pursuant to those provisions, it purchased and had taken into trust a 

25 non-contiguous, 3,200-acre parcel in central Arizona now known as "San Lucy 

26 Farms." 

27 

28 
32. By letter dated January 25,2000, the Nation asked the Secretary to 

waive two of the Section 6(d) requirements-namely, the requirements that one 
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area of land be contiguous to San Lucy Village and that the Nation be allowed up 

to three separate areas as trust property. The Nation asked for clearance to place 

into trust up to five separate areas, regardless of their contiguity with San Lucy 

Village. A regional official with the Bureau of Indian Affairs, a division of the 

Department, granted those requests on May 31, 2000. 

33. In 2002, the Nation purchased two contiguous parcels in Maricopa 

County, together totaling approximately 3,700 acres, known as the "Painted Rock 

property." Four years later the Nation requested that the Secretary place the 

Painted Rock property in trust under the Act. 

34. After the Nation submitted its trust application for the property in 

Glendale, the Nation tabled the Painted Rock application, apparently because of 

(well-justified) concerns that the 2000 waiver was unlawful. The Nation's 

strategy is to give Parcel 2 the highest priority: If the Painted Rock property were 

taken into trust without a valid waiver in place, the Nation's current application 

concerning Parcel 2 would be its third under the Act, none involving areas 

"contiguous to San Lucy Village." Gila Bend Act § 6(d). In that circumstance 

Parcel 2 could not be placed into trust. 

The Nation's Request for the Glendale Parcel 

35. In August 2003, the Nation quietly purchased a large (134.88 acre) 

swath of unincorporated land located entirely within Glendale's incorporated 

limits. The Nation did so using the guise of a Delaware corporation, "Rainier 

Resources, Inc.," which the Nation wholly owned. Rainier Resources had no 

obvious association with the Nation and did not reveal at the time that the real 

owner of the land would seek to have the property turned into an Indian 

reservation featuring a large casino. 

36. The Nation, operating as "Rainier," held the land in secret for six 

years, watching as the residential area around the parcel grew and a new high 
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1 school was built directly across the street from the property. All the while, the 

2 Nation was developing plans for a $600 million casino complex. 

3 37. On January 28, 2009, "Rainier" formally deeded the property to the 

4 Nation. One day before that transfer, the Nation shocked Glendale officials by 

5 revealing for the first time that it owned the property, laying out its casino 

6 development plan, and asserting that the City was powerless to stop it. 

7 38. The Nation then immediately filed an application requesting that the 

8 Secretary take the property into trust and grant the Nation permission to establish a 

9 Class ITl (Las Vegas-style) gaming complex on the site. The Nation specifically 

10 sought a finding that the Glendale parcel was eligible for Indian gaming because it 

11 was acquired as "settlement of a land claim" -one of the statutory exceptions that 

12 allows tribes to run gaming operations on land taken into trust after 1988. 25 

13 U.S.C. § 2719(b)(I)(A). 

14 39. Glendale quickly announced its opposition to the Nation's plan-as 

15 did Senators McCain and Kyl, Congressmen Franks and Shadegg, the Governor of 

16 Arizona, a host of nearby cities, and a number of other Arizona tribes. U.S. Senate 

17 Majority Leader Reid and Senators Feinstein, Boxer, and Ensign also expressed 

18 their strong opposition to "taking off-reservation lands into trust for gaming 

19 purposes" because "the recent practice of tribes ... seeking advantageous gaming 

20 opportunities on lands that are not traditionally tribal lands ... is an abuse of the 

21 land into trust process and violates the spirit oflGRA." 

22 40. In filings with the Department, Glendale pointed out that the parcel 

23 in question sat "within the corporate limits of a[ ] city or town" - namely, 

24 Glendale itself-and that it therefore was ineligible for trust acquisition under the 

25 Gila Bend Act. Glendale also raised several other statutory and constitutional 

26 objections to the Nation's application. 

27 

28 

41. Glendale further noted, as a practical matter, that the parcel upon 

which the Nation sought to create a reservation sat more than 60 miles across the 
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desert from San Lucy Village, more than 100 miles from the Nation's main 

reservation and governmental headquarters, and lacked any historic relationship to 

the Nation. Indeed, the proposed reservation is located in an ancestral area of a 

different Indian nation altogether: the Akimel O'odham people, who include the 

Gila River Indian Community. The Nation's only interest in the land is for 

gaming. 

42. Meanwhile, Glendale officials were studying the legal status of the 

land in and around the Nation's parcel. They determined that approximately one

third of the 134.88 acres of land purchased by the Nation in fact had been annexed 

by Glendale in 2001 , and that while the City Council had later purported to revoke 

that annexation, the revocation had no legal effect. On June 23, 2009, Glendale 

adopted an ordinance acknowledging the legal effectiveness of the 2001 

annexation. The Nation contested the 2009 ordinance in state court but lost. 

43. With the 2001 annexation in effect, the Nation's original 1 34.88-acre 

property was split into thirds-a middle third that was incorporated into Glendale, 

with an unincorporated parcel on either side. The Nation responded on August 18, 

2009 by amending its trust application and asking the Secretary to take into trust 

only the unincorporated parcel on the western portion of its 134.88 acre-

property - the parcel known as "Parcel 2." 

44. The Nation also amended its application in another way: On July 8, 

2009, it withdrew its request for a gaming eligibility determination. The Nation 

has admitted that it still plans to develop its planned gaming complex once Parcel 

2 is taken into trust. 

45. On March 22, 2010, the Nation filed a mandamus action against the 

Secretary in the District Court for the District of Columbia, claiming that the 

Department had "unreasonably delay[ed]" in granting its application and taking 

the Glendale parcel into trust-even though the Nation had substantially amended 

its own application several times in the months prior to filing suit. Before the 
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1 District Court issued any ruling in that action, Defendants issued the July 23, 2010 

2 decision at issue in this case. The Secretary then moved to dismiss that the 

3 Nation's action on mootness grounds. 

4 The Department's Decision 

5 46. On July 23, 2010, the Department issued a decision letter (the 

6 "Decision") finding that Parcel 2 was "eligible to be taken into trust." The 

7 Decision is attached to this Complaint as Exhibit 1. 

8 47. The Decision rejected Glendale's argument that Parcel 2 failed to 

9 qualify under the Gila Bend Act because it was "within the corporate limits" of the 

10 city. The Department reasoned that Parcel 2 does not fall within Glendale's 

11 "corporate limits" -despite the fact that it is within the "city limits" and the city's 

12 "geographic boundaries" -because it has not been incorporated into the city. 

13 48. The Decision explicitly declined to address whether the Nation will 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

be able to game on Parcel 2. It took that approach even though IGRA regulations, 

and the Secretary's policies, require that an IGRA gaming-eligibility 

determination must be made before land is taken into trust for the purpose of 

gaming. The regulations provide that "[i]f the tribe seeks to game on newly 

acquired lands that require a land into-trust application ... the tribe must submit a 

request for an opinion to the Office of Indian Gaming." 25 C.F.R. § 292.3(b). A 

Department Memorandum of Understanding provides that "that whether a tribe 

meets" the gaming criteria of IGRA "is a decision made by the Secretary when he 

or she decides to take land into trust or restricted fee for gaming." And the 

Department's formal "Checklist" for gaming-related acquisitions states, in no 

uncertain terms, that Section 20 of the IGRA, 25 U.S.C. § 2719, "governs the use 

of land acquired in trust when the intended use of the land is for gaming ," and that 

"[aJll applications for the trust acquisition of land intendedfor gaming must be 

27 processed with Section 20 considerations in mind." (emphases added). 

28 
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1 49. On August 26, 2010, the Department published notice in the Federal 
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Register announcing its "final agency determination to acquire Parcel 2 consisting 

of 53.54 acres of land into trust for the Tohono O'odham Nation of Arizona." 

Impacts of Secretary's Decision on Glendale 

50. The Secretary's Decision will cause Glendale severe and irreparable 

harm. 

51. Glendale will be stripped of all authority over the parcel if it is taken 

into trust. Under Arizona law, the fact that Parcel 2 lies within Glendale's city 

limits gives Glendale the exclusive authority to annex it and requires any county 

regulation of the parcel to conform to Glendale's zoning rules and land-use plan. 

Moreover, Parcel 2 has long been incorporated in Glendale's planning area and 

included within the City's General Plan, and development surrounding the site was 

planned in conformance with the General Plan. Glendale will lose these 

fundamental incidents of authority under the Decision. 

52. The Decision will seriously harm Glendale due to the Nation's 

proposed gaming facility. It is undisputed that the Nation still intends to construct 

its massive casino and entertainment complex. Indeed, the Nation has never 

proposed any other use for the property, and has repeatedly reaffirmed that it will 

push ahead with the casino once the land is in trust. The costs imposed on the city 

to provide basic services to the influx of visitors to the site would be substantial 

once the facility is opened. At a minimum, it would require the construction of a 

new fire station, add as much as $3.5 million in annual public safety costs, and 

create additional water, wastewater, roadway, and traffic management issues. 

53. The Nation's gaming complex also will have a deleterious impact on 

local Glendale business and, by extension, on the City's coffers. Approximately 

670 businesses employing more than 10,500 people are located within two miles 

of the proposed reservation site. Studies have shown that casinos produce a 

spending substitution effect: Casino patrons decrease their spending on local 
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1 goods and services to reserve discretionary income for gambling. As Glendale's 

2 businesses lose customers and income, Glendale's tax base will decrease 

3 proportionately. 

4 54. The Nation's proposal also would have adverse social effects for 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Glendale. The proposed gaming complex would operate within a quarter-mile of 

established neighborhoods, churches, parks, and a high school. Approximately 

12,000 homes with 34,000 residents are located within two miles of the proposed 

casino site. Glendale has worked diligently to plan the area to make it attractive to 

citizens who want to establish families, educate children, and buy homes there. 

Local residents made these choices in reliance on the fundamental premise that the 

area would not be subject to land uses over which they, through their state and 

local governments, have no say. 

FIRST CAUSE OF ACTION 

DECLARATORY AND INJUNCTIVE RELIEF - VIOLATION OF THE 
ADMINISTRATIVE PROCEDURE ACT BY FAILURE TO ADHERE TO 

REQUIREMENTS OF THE GILA BEND ACT 

17 55. Glendale reasserts and incorporates the allegations stated in 

18 Paragraphs 1 through 54. 

19 56. The Secretary's Decision, as published in the Federal Register on 

20 August 26, 2010, constitutes final agency action that is subject to judicial review. 

21 See 5 U.S.C. § 704; 25 U.S.C. § 2714; 25 C.F.R. § 524.3. 

22 57. The Secretary's decision that Parcel 2 is eligible to (and will) be 

23 taken into trust pursuant to the Gila Bend Act was arbitrary, capricious, an abuse 

24 of discretion, and otherwise contrary to law. Parcel 2 does not satisfy the 

25 requirements of the Gila Bend Act, and the Secretary accordingly was required to 

26 reject the Nation's application, because Parcel 2 lies "within the corporate limits" 

27 of Glendale. The fact that Parcel 2 is located within the corporate limits of 

28 Glendale is an absolute bar to the parcel qualifying for acquisition under the Act. 
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1 58. Glendale is entitled to a declaration that the Secretary's Decision 

2 that Parcel 2 qualifies for acquisition under the Gila Bend Act is unlawful. 

3 59. Glendale is entitled to an injunction barring the Secretary from 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

taking Parcel 2 into trust on that basis. 

SECOND CAUSE OF ACTION 

DECLARATORY AND INJUNCTIVE RELIEF - VIOLATION OF THE 
ADMINISTRATIVE PROCEDURE ACT BY FAILURE TO ADHERE TO 

THE REQUIREMENTS OF IGRA 

60. Glendale reasserts and incorporates the allegations stated in 

Paragraphs 1 through 59. 

61. The Nation has at all times intended, and still intends, to use Parcel 2 

for gaming. 

62. IGRA and its implementing regulations require that "[i]f the tribe 

seeks to game on newly acquired lands that require a land into-trust application ... 

the tribe must submit a request for an opinion to the Office of Indian Gaming." 25 

C.F.R. § 292.3(b). Other binding agency documents likewise require the 

Department to conduct IGRA review as part and parcel of a trust application 

"when the intended use of the land is for gaming." 

19 63. The Secretary's refusal to determine Parcel 2' s eligibility for gaming 

20 under Section 20 of the IGRA-and his decision to approve the Nation's 

21 application without issuing an IGRA determination-violate these statutes, 

22 regulations, and other binding agency guidance. The Secretary's actions 

23 accordingly are arbitrary, capricious, an abuse of discretion, and otherwise 

24 contrary to law. 

25 64. Glendale is entitled to a declaration that the Secretary's refusal to 

26 perform an IGRA analysis as part of its Decision was unlawful. 

27 65. Glendale likewise is entitled to an injunction barring the Secretary 

28 from taking Parcel 2 into trust prior to having performed the IGRA analysis. 
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THIRD CAUSE OF ACTION 

DECLARATORY AND INJUNCTIVE RELIEF - VIOLATION OF THE 
TENTH AMENDMENT TO THE U.S. CONSTITUTION 

66. Glendale reasserts and incorporates the allegations stated in 

Paragraphs 1 through 65. 

67. The Tenth Amendment of the United States Constitution forbids the 

federal government to invade the province of sovereignty reserved to the states 

and the people. 

68. A state's sovereignty is, at its core, based on its governmental 

authority over the land under its jurisdiction, its power to make land-use decisions, 

and its exercise of the police power over land within its borders.· 

69. The taking of Parcel 2 into trust will effectively oust Arizona from 

jurisdiction and sovereign control over Parcel 2 -land that has been under state 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

authority ever since Arizona gained statehood. Arizona and its subdivisions would 

no longer be able to make land-use decisions, collect taxes, enforce most laws, or 

engage in most other aspects of the police power on the trust property. Nor would 

it be able to legislate with respect to the trust property - an essential underpinning 

of sovereignty . 

70. Neither the State of Arizona, nor any authorized representative of the 

State, has consented to the displacement and diminishment of its sovereign control 

over Parcel 2. 

71. The Department's Decision to take Parcel 2 into trust purportedly 

was authorized by Section 6( d) of the Gila Bend Act. 

72. By displacing, diminishing and infringing on the inherent sovereign 

rights of Arizona without the state's consent, Section 6(d) of the Gila Bend Act 

violates the Tenth Amendment. 

73. Glendale, a political subdivision of the State, may assert Arizona's 

rights in this regard as a component of state government. In addition, Glendale 
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1 may also maintain a claim under the Tenth Amendment because the Amendment 

2 exists to protect individuals-here, individuals who are residents of both Glendale 

3 and Arizona-and because allowing Glendale to assert the claim serves interests 

4 of judicial economy. 

5 74. Glendale accordingly is entitled to a declaration that the Gila Bend 

6 Act, as applied, violates the Tenth Amendment. 

7 75. Glendale likewise is entitled to an injunction barring the Secretary 

8 from taking Parcel 2 into trust pursuant to the Gila Bend Act. 

9 

10 PRAYER FOR RELIEF 

11 The City of Glendale respectfully requests the following relief: 

12 a) Declare that Parcel 2 does not qualify for acquisition under the Gila 

13 Bend Act; 

14 b) Declare that the Secretary's July 23, 2010 Decision is unlawful, and 

15 vacate and set aside the decision; 

16 c) Declare that the Secretary must issue a decision concerning the 

17 eligibility of casino gaming on Parcel 2 prior to acquiring trust title to Parcel 2, if 

18 acquiring such title were otherwise determined to be lawful; 

19 d) Declare that the Gila Bend Act as applied in the Secretary's July 23, 

20 2010 Decision is in excess of federal constitutional authority and in violation of 

21 the sovereign rights of Arizona and the City of Glendale; 

22 e) Enjoin the Secretary and his agents and employees from taking title 

23 to Parcel 2 into trust for the benefit of the Nation; 

24 

25 

26 

27 

28 

f) Enjoin the Secretary and his agents and employees from taking 

Parcel 2 into trust for the benefit of the Nation, if otherwise lawful, prior to issuing 

a determination whether Parcel 2 is eligible for gaming under the IGRA; 

g) Award Glendale its costs and reasonable attorney fees to the extent 

permitted by law; and 
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1 h) Award Glendale such other relief as the Court deems equitable and 

2 just. 

3 

4 
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Dated: September 21, 2010 
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Case 2:10-cv-02017-DKD Document 1-1 Filed 09/21/10 Page 2 of 9 

United States Department of the Interior 
O FFICE OF T HE SECRETARY 

The Honorable Ned Norris, Jr. 
Chairman, Tohono O' odham Nation 
P.O. Box 830 
Sells, Arizona 85634 

Dear Chairman Norris: 

Washingron, DC 20240 

JUL 23 20 

On January 28, 2009, the Tohono O'odham Nation (Nation) submitted to the Bureau of Indian 
Affairs an application to acquire in trust 134.88 acres of land (Glendale parcels) held in fee by 
the Nation and located in Maricopa County. Arizona (Tohono O 'odhal11 Nation (TOI") 
Application). Over the past year, the Nation has moditied its request, as described in fUl1her 
detail below. The authority for this acquisition is the Gila Bend Indian Reservation Lands 
Replacement Act, P.L. 99-503, 100 Stat. 1798 (1986) (Gila Bend Act) (TON Exhibit 3). 

Before land is eligible for acquisition under the Gila Bend Act, section 6(d) of the Act requires 
the Secretary to determine if certain conditions are met: 

The Secretary, at the request of the Tribe, shall hold in trust for the benefit of the 
Tribe any land which the Tribe acquires pursuant to subsection (c) which meets the 
requirements of this subsection. Any land which the Secretary holds in trust shall 
be deemed to be a Federal Indian Reservation for all purposes. Land does not meet 
the requirements of this subsection ifit is outside the counties of Maricopa, Pinal , 
and Pima, Arizona, or within the corporate limits of any city or town. Land meets 
the requirements of this subsection only if it constitutes not more than three 
separate areas consisting of contiguous tracts, at least one of which areas shall be 
contiguous to San Lucy Village. The Secretary may waive the requirements set 
forth in the preceding sentence if he determines that additional areas are 
appropriate. 

By memorandum dated June 30, 2009, the Regional Director, Western Region OJTice (WRO) 
transmitted to the Assistant Secretary - Indian Affairs (AS-IA), his recommendation that the 
property be accepted into trust (qIJice of Indian Gaming (OIG) Tab I) , along with the Nation's 
request and Supp0l1ing documentation. 

The Nation 's application originally sought the acquisition of 134.88 acres consisting of five 
parcels. By letter dated March 12, 2010, the Nation modified its application and now only seeks 
to have Parcel 2 of the 134.88 acre property. consisting of 53.54 acres, taken into trust , and asked 
that the Depru1ment of the Interior hold the rest of the Nation's application in abeyance. (TON 
Exhibit 2). See Letter dated March 12,20 I 0, from Mr. Seth Waxman, regarding "Tohono 
O ' odham Nation Mandatory Trust Land Acquisition Request. " The Nation indicated that it 
made this request following the March 10, 20 I 0 decision by the Superior Court of Maricopa 
County that entered an order granting summary judgment to the City of Glendale (City) in an 



annexation suit brought by the Nation. The ruling, which held that a 2001 annexation attempt by 
the City for certain parcels of the 134.88 acres held in fee by the Nation was valid. See Tohono 
O'odham Nation v. City o/Glendale (Ariz. Sup. Ct., No. CV 2009-023501) (March 10,2010).1 
The ruling does not, however, affect Parcel 2. We, therefore, are making a fee-to-trust 
determination only for Parcel 2, consistent with the Nation's March 12,2010 request. 

We have completed our review of applicable law, the Nation's request, supporting 
documentation, the WRO's recommendation, and, among other items, materials submitted by the 
City and the Gila River Indian Community. For the reasons set forth below, it is our 
determination that the Parcel 2, consisting of 53.54 acres, is eligible to be taken into trust. 

BACKGROUND 

The Nation is a federally recognized Indian Tribe. The Constitution of the Nation was adopted 
by the qualified voters on January 18, 1986, and approved by the Deputy Assistant Secretary -
Indian Affairs on March 6, 1986 (OIG Exhibit 2). The Nation's headquarters are located in 
Sells, Arizona. 

Pursuant to Article VI, Section l(i) and 10) of the Constitution of the Tohono O'odham Nation, 
Resolution No. 09-049 adopted by the Tohono O'odham Legislative Council dated 
January 27, 2009, (TON Exhibit 7) requests the Secretary to acquire in trust the 134.88-acre 
property pursuant to the Gila Bend Act. As noted above, the Nation has since requested that the 
Secretary hold in abeyance that request with respect to all parcels of the 134.88 acre property 
other than Parcel 2. 

Additionally, the Nation originally sought an Indian lands opinion in a letter dated 
January 28,2009, but the Nation withdrew its request in a letter dated July 17,2009. 
Consequently, this determination does not address whether the Nation is authorized to game in 
accordance with the requirements of the Indian Gaming Regulatory Act (IGRA). 25 U.S.C. § 
2719 (See "Compliance with the Indian Gaming Regulatory Act," infra.). 

DESCRIPTION OF THE PROPERTY 

The legal description of the property is as follows (TON Ex.hibit 8): 

PARCEL NO. 2 

THE WEST HALF OF THE WEST HALF OF THE NORTHEAST QUARTER AND THE 
WEST HALF OF THE EAST HALF OF THE WEST HALF OF THE NORTHEAST 
QUARTER OF SECTION 4, TOWNSHIP 2 NORTH, RANGE 1 EAST OF THE GILA AND 
SALT RIVER BASE AND MERIDIAN, MARICOPA COUNTY, ARIZONA; 

EXCEPT THE WEST 360.14 FEET (MEASURED), WEST 360.00 FEET (RECORD) OF THE 
NORTH 484.19 FEET (MEASURED), NORTH 484.00 FEET (RECORD); AND 

I The Nation has appealed the court's decision. 
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EXCEPT THE NORTH 258.00 FEET OF THE WEST 460.00 FEET OF THE WEST HALF OF 
THE WEST HALF OF THE NORTHEAST QUARTER OF SAID SECTION 4; AND 

EXCEPT THE NORTH 40.00 FEET, THEREOF; AND 

EXCEPT THOSE PORTIONS THEREOF WHICH LIE NORTHERLY OF THE FOLLOWING 
DESCRIBED LINE; 

BEGINNING AT A POINT ON THE NORTH-SOUTH MIDSECTION LINE OF SAID 
SECTION 4, WHICH POINT BEARS SOUTH 01 DEGREES 36 MINUTES 34 SECONDS 
WEST (RECORD AS SOUTH 00 DEGREES 16 MINUTES 56 SECONDS WEST 
ACCORDING TO ADOT PARCEL 7-4241),55.01 FEET FROM THE NORTH QUARTER 
CORNER OF SAID SECTION 4; 

THENCE EAST (RECORDED AS NORTH 88 DEGREES 40 MINUTES 28 SECONDS EAST, 
ACCORDING TO ADOT PARCEL 7-42410), 503.20 FEET; 

THENCE NORTH (RECORDED AS NORTH 01 DEGREES 19 MINUTES 32 SECONDS 
WEST ACCORDING TO ADOT PARCEL 7-4241), 55.00 FEET TO THE POINT OF ENDING 
ON THE NORTH LINE OF SAID SECTION 4, WHICH POINT BEARS NORTH 88 
DEGREES 40 MINUTES 28 SECONDS EAST, 501.66 FEET FROM SAID NORTH 
QUARTER CORNER OF SECTION 4, AS CONVEYED TO THE STATE OF ARIZONA IN 
DEED RECORDED IN RECORDING NO. 86-652262 OF OFFICIAL RECORDS; AND 

EXCEPT THAT PARCEL OF LAND LYING WITHIN SAID NORTHEAST QUARTER OF 
SECTION 4 AND BEING A PORTION OF THAT CERTAIN PARCEL DESCRIBED IN 
RECORDING NO. 95-490799 OF OFFICIAL RECORDS, DESCRIBED AS FOLLOWS: 

COMMENCING AT THE NORTH QUARTER CORNER OF SAID SECTION 4; 

THENCE NORTH 88 DEGREES 40 MINUTES 25 SECONDS EAST, ALONG THE NORTH 
LINE OF SAID NORTHEAST QUARTER, 998.19 FEET; 

THENCE SOUTH 00 DEGREES 09 MINUTES 14 SECONDS WEST, 40.01 FEET TO THE 
NORTHEAST CORNER OF SAID PARCEL ON THE SOUTH LINE OF THE NORTH 40.00 
FEET OF SAID NORTHEAST QUARTER AND THE POINT OF BEGINNING; 

THENCE SOUTH 00 DEGREES 09 MINUTES 14 SECONDS WEST, ALONG THE EAST 
LINE OF SAID PARCEL, 28.05 FEET; 

THENCE NORTH 68 DEGREES 29 MINUTES 09 SECONDS WEST, 42.26 FEET TO A 
POINT ON THE SOUTH LINE OF THE NORTH 51.64 FEET OF SAID NORTHEAST 
QUARTER; 

THENCE SOUTH 88 DEGREES 40 MINUTES 25 SECONDS WEST, ALONG SAID SOUTH 
LINE, 455.83 FEET TO A POINT ON THE EAST LINE OF THAT PARCEL CONVEYED TO 

3 



ARIZONA DEPARTMENT OF TRANSPORTATION IN RECORDING NO. 86-652262 OF 
OFFICIAL RECORDS; 

THENCE NORTH 01 DEGREES 19 MINUTES 35 SECONDS WEST, ALONG SAID EAST 
LINE, 11.64 FEET TO A POINT ON THE SOUTH LINE OF THE NORTH 40.00 FEET OF 
SAID NORTHEAST QUARTER; 

THENCE NORTH 88 DEGREES 40 MINUTES 25 SECONDS EAST, ALONG THE SOUTH 
LINE, 495.50 FEET TO THE POINT OF BEGINNING, AS CONVEYED TO MARICOPA 
COUNTY IN DEED RECORDED.IN RECORDING NO. 99-332877 OF OFFICIAL 
RECORDS. 

TITLE TO THE PROPERTY 

The commitment for title insurance No. 5089214, Second Amended, issued by First American 
Title Insurance Company dated January 21, 2009, reflects the title to be vested in the Nation, a 
federally recognized Indian Tribe (TON Exhibit 9). 

On June 5, 2009, the Regional Director requested a Preliminary Title Opinion (PTO) from the 
Office of the Solicitor, Phoenix Field Office. On June 17,2009, the Field Solicitor detennined 
that the grantors should be able to convey title to the property in a manner that meets the 
standards set forth in "Department of Justice Title Standards," provided the various observations, 
conclusions, and needed actions listed in the PTO are taken prior to closing (OIG Exhibit 1 B). 
These actions do not prevent the Secretary from making a final detennination on the Nation's 
application. 

COMPLIANCE WITH 25 C.F.R. PART 151 AND THE GILA BEND ACT 

The Secretary's authority; procedures, and policy for accepting land into trust are set forth at 
25 C.F.R. Part 151. Section 151.3 sets forth the conditions under which land may be acquired in 
trust by the Secretary for an Indian tribe or individual Indian, but states that it is "subject to the 
provisions in the acts of Congress which authorize land acquisition." If an acquisition statute is 
determined to be "mandatory," certain provisions of the Part 151 regulations do not apply to the 
application. The notice and comment provisions of25 C.F.R. §§ 151.10 and 151.11(d), 
requiring that the BIA notify state and local governments of the land-into-trust application, are 
not applicable, and compliance with the National Environmental Policy Act, 42 U.S.C. §§ 4321, 
et seq., is not required. Further, the Secretary is not required to consider the criteria for 
discretionary acquisitions listed at 25 C.F.R. §§ 151.10(a) - (h) and 151.11(a) - (c). 

The Department construes mandatory acquisitions to be those authorized by legislation expressly 
stating that land "shall" be acquired in trust, as well as some additional restriction on the 
Secretary's discretion. See Memorandum dated April 17,2002, from the Deputy Commissioner 
of Indian Affairs regarding "Processing of Mandatory Lands into Trust Applications." Here, the 
Gila Bend Act meets both of these requirements. The Act includes the word "shall" and limits 
the Secretary's discretion by limiting acquisitions under the Act to a specific geographic area. 
Gila Bend Act, section 6( d). The Field Solicitor, Phoenix Field Office, has repeatedly found the 
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Gila Bend Act to be a mandatory acquisition statute, most recently in an opinion dated 
April 30, 2009, (OIG Exhibit 1A). 

Before land is eligible for acquisition under the Gila Bend Act, section 6( d) requires the 
Secretary to determine if certain conditions are met: 

The Secretary, at the request of the Tribe, shall hold in trust for the benefit of the 
Tribe any land which the Tribe acquires pursuant to subsection (c) which meets the 
requirements of this subsection. Any land which the Secretary holds in trust shall 
be deemed to be a Federal Indian Reservation for all purposes. Land does not meet 
the requirements of this subsection if it is outside the counties of Maricopa, Pinal, 
and Pima, Arizona, or within the corporate limits of any city or town. Land meets 
the requirements of this subsection only if it constitutes not more than three 
separate areas consisting of contiguous tracts, at least one of which areas shall be 
contiguous to San Lucy Village. The Secretary may waive the requirements set 
forth in the preceding sentence if he determines that additional areas are 
appropriate. 

As discussed below, the Secretary concludes that Parcel 2 meets all the requirements of section 
6(d), and its acquisition is therefore mandatory. 

County location 

Section 6( d) requires that land acquired pursuant to the Gila Bend Act be within the counties of 
Maricopa, Pinal or Pima. Parcel 2 lies wholly within Maricopa County, and therefore, meets this 
requirement (OIG Tab 1). 

Location within or without "corporate limits" 

Section 6( d) also requires that land acquired pursuant to the Gila Bend Act not be "within the 
corporate limits of any city or town." Though Parcel 2 sits in an unincorporated island within the 
City of Glendale's broader geographical boundary, the City of Glendale has never annexed 
Parcel 2, and the parcel receives no regular services from the City (OIG Tab 1). The parcel is 
unincorporated land under the jurisdiction of Maricopa County (OIG Tab 1). 

In addressing whether the Glendale Parcels meet the "corporate limits" requirement, the Field 
Solicitor initially reviewed applicable facts, Arizona law, and Federal law to determine whether 
or not the Glendale parcels are within the "corporate limits" of the City.2 The Field Solicitor 
reasoned that Arizona law leads to the conclusion that the Glendale parcels are not part of the 
City of Glendale because they are not within the City's "corporate limits" as that term is used by 
Arizona's statutes and courts. The Field Solicitor concluded that Arizona law supports the 

2 The Field Solicitor completed his analysis prior to the state court ruling in Tohono 0 'odham Nation v. City of 
Glendale. His analysis does not, therefore, distinguish between Parcel 2 and the remaining Glendale parcels. (OIG 
Tab I). 
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interpretation that the term "corporate limits" is a term of art delineating the incorporated area of 
acity.3 

In reaching a final determination as to whether Parcel 2 is within the City of Glendale's 
corporate limits, we have reviewed the numerous submissions and legal arguments presented by 
the Nation, the City, and the Gila River Indian Community.4 We find that Parcel 2 is not "within 
the corporate limits of any city or town." We base our conclusion on the plain meaning of 
"corporate limits," as used by Congress in the Gila Bend Act. 

While there is no statutory definition of "corporate limits" in the Gila Bend Act, the plain 
meaning of the phrase is clear. The use of "corporate limits" shows a clear intent to make a 
given piece of property eligible under the Act if it is on the unincorporated side of a city's 
boundary line. Congress chose to use the term "corporate limits" in the Gila Bend Act, rather 
than phrases that would have expressed the intent to further insulate cities from trust acquisition, 
such as "exterior boundary, ""within one mile of any city or town," or even "city limits." If 
Congress had intended the "corporate limits" bar to extend beyond a city's boundary lines, it 
would have stated so. Annexation is a recognized practice for increasing corporate limits, but 
the City of Glendale has never annexed Parcel 2, and it is therefore not within the City's 
corporate limit. Nor, as the Field Solicitor found, does Arizona law clearly support a conclusion 
that Parcel 2 is within the "corporate limits" of the City of Glendale. Parcel 2 therefore meets 
the "corporate limit" requirement of section 6( d) of the Gila Bend Act. 6 

3 See Speros v. Yu, 207 Ariz. 153, 159 (2004) ("It is possible for property to be within the exterior boundary ofa 
city yet not be part of that city"); Sanderson Lincoln Mercury Inc. v. Ford Motor Company, 205 Ariz. 202, 206 
(2003) ("It follows that an area excluded from the defined area of incorporation is not part of the city, as is true ofa 
county island."). Opponents to the Nation's application rely on FlagstafJVending Company v. Flagstaff, J 18 Ariz. 
556 (J 978), to argue that the Glendale parcels are within corporate limits. FlagstafJis limited by the holdings in 
Speros and Sanderson, and is distinguishable, from the present facts in this dispute. In FlagstaJ/.. the land in 
question had previously been annexed by the City whereas the Nation's Parcel 2 has never been annexed. The Court 
in FlagstafJ also found that the relevant land received fire protection from the city, whereas the Nation's Parcel 2 
does not receive any regular services from the City. 

4 Gila River Indian Community and City Glendale have submitted various legal arguments claiming that the 134.88 
acres (including Parcel 2) are located "within the corporate limits" of the City. Essentially, Glendale and Gila River 
argue that the 134.88 are located within the geographic boundaries of Glendale. As this determination makes clear, 
however, the Gila Bend Act's use of the phrase "within the corporate limits of any city or town" requires the 
Department to analyze the jurisdictional nature of the fee land in question rather than the geographic location. 

S Black's Law Dictionary defines the noun "limit" as: "a bound, a restriction; a restraint; a circumscription, 
boundary, border or outer line of thing. Extent of power, right or authority conferred." Black's Law Dictionary (/h 
Ed., at 926. The plain language of the term "corporate limits" is thus a boundary or border of the corporate body, 
which in this case is the City of Glendale. 

6 The Field Solicitor applied the canon of construction from Federal Indian law and Indian jurisprudence that 
"statutes are to be construed liberally in favor of the Indians." County of Yakima v. Confederated Tribes and Bands 
of Yakima Nation, 502 U.S. 251, 269 (1992) (quoting Montanav. Blackfeet Tribe, 471 U.S. 759, 767-768 (1985». 
The Field Solicitor found that applying this canon to the "corporate limits" language of the Gila Bend Act leads to a 
finding that the Glendale parcels are not within the City's "corporate limits." The canon is unnecessary here 
because we have determined that the meaning of "corporate limits" is plain. Even if Congress's intent was less 
clear, however, we interpret the term not to support a conclusion that Parcel 2 is ineligible under the Act, with or 
without consideration of the canon. 

6 



Number of parcels acquired 

Section 6( d) further requires that acquisitions pursuant to the Gila Bend Act meet the 
requirements of this Act only if they "constitute not more than three separate areas consisting of 
contiguous tracts, at least one of which areas shall be contiguous to San Lucy Village." The 
provision goes on, however, to allow the Secretary to "waive the requirements set forth in the 
preceding sentence ifhe determines that additional areas are appropriate." 

The Nation applied for two parcels to be acquired in trust pursuant to the Gila Bend Act prior to 
its application for the Glendale property.7 The first, and so far only, land acquired in trust for the 
Nation pursuant to the Gila Bend Act was acquired on September 28, 2004, when the United 
States acquired 3,200.53 acres on behalf of the Nation (DIG Tab 1). This parcel is located near 
the City of Casa Grande, Arizona, and while formerly known as the Schramm Ranch, it is now 
referred to as San Lucy Farms. The second application to acquire land pursuant to the Gila Bend 
Act was for a parcel known as the Painted Rock property, consisting of3,759.52 acres (DIG Tab 
1). This parcel is owned in fee by the Nation and has not been acquired in trust for the Nation 
(DIG Tab 1) and, therefore, is not included in an analysis of the number of acquisitions under the 
Gila Bend Act. With the acquisition of the Glendale property and San Lucy Farms, there will 
have been only two areas acquired in trust pursuant to the Gila Bend Act. 

In summary, the requirements of section 6(d) have been met. 

National Environmental Policy Act (NEPA) 

Although NEP A compliance is generally required on trust acquisitions under the provisions of 
25 CFR § 151.1 0, as well as the terms ofNEP A and the Council on Environmental Quality 
(CEQ) regulations, NEPA compliance is not required for non discretionary actions. See, e.g., 
Accord Minnesota v. Block, 660 F.2d 1240, 1259 (8th Cir. 1981), cert. denied, 455 U.S. 1007 
(1982) ("Because the Secretary has no discretion to act, no purpose can be served by requiring 
him to prepare an EIS, which is designed to insure that decisionmakers fully consider the 
environmental impact of a contemplated action."); Sierra Club v. Hodel, 848 F .2d 1068, 1089 
(10th Cir. 1988) ("The EIS process is supposed to inform the decision maker. This presupposes 
he has judgment to exercise."). In this instance the acquisition of Parcel 2 for the Nation is 
explicitly mandated by the Gila Bend Act, and NEP A is not, therefore, required. 

7 The Western Regional Director of the BIA, acting under authority of the Secretary, issued a waiver under Section 
6(d) on May 31, 2000, that allowed the Nation to purchase up to five (5) separate areas of replacement lands, rather 
than three, and further waived the requirement that one of these areas be contiguous to the San Lucy reservation. 
However, since the Nation has to date only acquired in trust one such replacement area, this waiver is not directly 
pertinent to this analysis. 

7 . 
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Hazardous Substance Determination 

The BIA must comply with the requirements of Departmental Manual at 602 DM 2, Land 
Acquisitions: Hazardous Substance Determinations, to determine whether potential 
environmental liabilities may exis t. 

In a memorandum dated June 18 2009, to the Regional Realty Officer, the Regional 
Environmental Specialist provided assurances that appropriate inquiry, assessment, and review 
had been conducted in accordance with 602 DM 2 to support acceptance of the land in trust 
status without any prior remedial action being required (GIG Exhibit 1 B), 

COMPLIANCE WITH THE INDIAN GAMING REGULATORY ACT 

The Nation withdrew its request lor an Indian lands opinion in a letter to then-Deputy Assistant 
Secretary Skibine, Director Hart and Director Anspach, dated July 17, 2009. Nonetheless, the 
Nation must comply with all applicable requirements o/" the Indian Gaming Regulatory Act 
(lGRA) in order to game on Parcel 2. Because the land will be acquired in trust after 
October 18, 1988, the Nation must comply with 25 U .S.c. § 2719 before engaging in any 
gaming activities on the land. This final determination on the Nation ' s application to take land 
into trust does not address or determine the Nation 's eligibility to game on Parcel 2 under lGRA. 

The Tohono O'odham Nation and the State of Arizona entered into a Class III gaming compact 
that was approved on July 30, 1993, and a notice or effect was published in the Federal Register 
on August 18, 1993. The compact was subsequently amended and approved on January 24, 2003 , 
and the notice of effect published on February 5, 2003. 

The Tohono O'odham Nation Gaming Ordinance was approved by the National Indian Gaming 
Commission (NIGC) on October 15, 1993, and subsequently amended and approved by the 
NIGC on September 29, 1997, on July 30, 1999, on May 7, 2003 , and on August 17, 2007. 

DECISION 

Our evaluation of the Nation's request indicates that the legal requirements under the Gila Bend 
Act for acquiring Parcel 2 in trust have been satisfied. The Regional Director, Western Region, 
will be authorized to approve the conveyance document accepting the property in trust for the 
Nation subject to any condition set forth herein, approval of all title requirements by the Office 
of the Regional Solicitor, and expiration of the thirty day period following publication in the 
Federal Register of the notice required in 25 C.F.R. § 151.12(b). Per the Nation ' s request, 
consideration of the remaining Glendale parcels will be held in abeyance. 

Assistant Secretary - Indian Affairs 

8 



CC. epresentative Cole's 

Amendment to the Bill Making 

Appropriations or Interior, 

Environment and Related Agencies 

for Fisca Year 2011, July 20, 201 , 

offered and adopted i the 

Subcommittee on July 22, 2010 



F:\MIl\COLE\COLE_049.xML 

AMENDMENT TO H.R. ---

OFFERED BY MR. COLE OF OKLAHOMA 

INTERIOR, ENVIRONMENT, AND RELATED AGENCIES BILL, 
FY2011 

At the end of the bill (before the short title), insert 

the following: 

1 SEC. _. MODIFICATION OF DEFINITION. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

(a) MODIFIGATION.-

(1) IN GENERAL.-The fIrst sentence of section 

19 of the Act of June 18, 1934 (commonly known 

as the "Indian Reorganization Act"; 25 U.S.C. 479), 

is amended-

(A) by striking "The term" and inserting 

"Effective beginning on June 18, 1934, the 

term"· and , 
(B) by striking "any recognized Indian 

tribe now under Federal jurisdiction" and in

serting "any federally recognized Indian tribe". 

(2) EFFECTIVE DATE.-The amendments made 

by subsection (a) shall take effect as if included in 

the Act of June 18, 1934 (commonly known as the 

"Indian Reorganization Act"; 25 U.S.C. 479), on 

the date of enactment of that Act. 

f:\VHlC\07201 0\07201 O.068.xml 
July 20.2010 (11:38 a.m.) 

(47355414) 
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2 

1 (b) RATIFICA.TION Al"'JD CONFIRMATION OF Ac-

2 TIONS.-Any action taken by the Secretary of the Interior 

3 pursuant to or under color of the Act of June 18, 1934 

4 (commonly known as the "Indian Reorganization Act" 

5 ([25 U.S.C. 461 et. seq.) for any Indian tribe that was 

6 federally recognized on the date of such Secretarial action 

7 is hereby, . to the extent such action is subjected to chal-

8 lenge based on whether the Indian tribe was federally rec-

9 ognized or under federal jurisdiction on June 18, 1934, 

10 ratified and confirmed as fully ratified and confirmed as 

11 fully to all intents and purposes as if the action had, by 

12 prior act of Congress, been specifically authorized and di-

13 rected. 

14 (c) EFFECT ON OTHER LAWS.-

15 (1) IN GENERAL.-Nothing in this Act or the 

16 amendments made by this Act affects-

17 (A) the application or effect of any Federal 

18 law other than the Act of June 18, 1934 (as 

19 amended by subsection (a)); or 

20 (B) any limitation on the authority of the 

21 Secretary of the Interior under any Federal law 

22 or regulation other than the Act of June 18, 

23 1934 (as so amended). 

24 (2) REFERENCES IN OTHER LAWS.-An express 

25 reference to the Act of June 18, 1934, contained in 

f:WHLC\07201 0\07201 0.068.xml 
July 20,2010 (11:38 a.m.) 

(47355414) 
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1 any other Federal law shall be considered to be a 

2 reference to that Act as amended by subsection (a). 

f:WHLC\07201 0\07201 O.068.xml 
July 20. 2010 (11 :38 a.m.) 

(47355414) 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

[Docket No. FR-5375-N-30] 

Federal Property Suitable as Facilities 
To Assist the Homeless 

AGENCY: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD. 
ACTION: Notice. 

SUMMARY: This Notice identifies 
unutilized, underutilized, excess, and 
surplus Federal property reviewed by 
HUD for suitability for possible use to 
assist the homeless. 
DATES: Effective Date: August 6, 2010. 
FOR FURTHER INFORMATION CONTACT: 
Kathy Ezzell, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Room 7262, Washington, 
DC 20410; telephone (202) 708-1234; 
TTY number for the hearing- and 
speech-impaired (202) 708-2565, (these 
telephone numbers are not toll-free), or 
call the toll-free Title V information line 
at 800-927-7588. 
SUPPLEMENTARY INFORMATION: In 
accordance with the December 12,1988 
court order in National Coalition for the 
Homeless v. Veterans Administration, 
No. 88-2503-OG (D.D.C.), HUD 
publishes a Notice, on a weekly basis, 
identifying unutilized, underutilized, 
excess and surplus Federal buildings 
and real property that HUD has 
reviewed for suitability for use to assist 
the homeless. Today's Notice is for the 
purpose of announcing that no 
additional properties have been 
determined suitable or unsuitable this 
week. 

Dated: July 29, 2010. 
Mark R. Johnston, 
Deputy Assistant Secretary for Special Needs. 
[FR Doc. 2010-19082 Filed 8-5-10; 8:45 amI 
BILLING CODE 4210-67-P 

DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

Intent To Prepare an Environmental 
Impact Statement for the Proposed 
Fee-to-Trust Conveyance of Property 
for the Seminole Tribe of Florida 

AGENCY: Bureau of Indian Affairs, 
Interior. 
ACTION: Notice. 

SUMMARY: The Bureau of Indian Affairs, 
in cooperation with the Seminole Tribe 
of Florida (Tribe), intends to prepare an 
environmental impact statement for the 
Tribe's proposed 47± acre trust 

acquisition and subsequent construction 
of a mixed-use development in Broward 
County, Florida. The project site may 
include, but is not limited to, a variety 
of proposed land uses such as a hotel, 
commercial retail uses, fitness and 
entertainment facilities, and related 
employee parking. The purposes of the 
proposed action are to consolidate the 
Tribe's land holdings surrounding the 
existing Coconut Creek Casino into one 
contiguous trust property, to improve 
the Tribe's economy, and to help Tribal 
members attain economic self 
sufficiency. This notice also announces 
a public scoping meeting to identify 
potential issues and content for 
inclusion in the environmental impact 
statement. 

DATES: Written comments on the scope 
of the environmental impact statement 
or implementation of the proposal must 
arrive by September 20, 2010. The 
public scoping meeting will be held on 
September 15,2010, from 6 p.m. local 
time. 
ADDRESSES: You may mail, hand carry, 
or fax written comments to Franklin 
Keel, Regional Director, Eastern 
Regional Office, Bureau of Indian 
Affairs, 545 Marriott Drive, Suite 700, 
Nashville, Tennessee 37214, Fax (615) 
564-6701. Please see the SUPPLMENTARY 
INFORMATION section of this notice for 
directions on submitting comments. The 
public scoping meeting will be held at: 
Coral Springs High School Auditorium, 
7201 West Sample Road, Coral Springs, 
FL 33065-2249. 
FOR FURTHER INFORMATION CONTACT: Kurt 
G. Chandler, Bureau of Indian Affairs, 
(615) 564-6832. 
SUPPLEMENTARY INFORMATION: The Tribe 
has asked the Bureau of Indian Affairs 
to acquire into trust 47 ± acres of land. 
The Tribe proposes to convert a portion 
of this land into a mixed-use 
development. The proposed trust 
acquisition lands are immediately 
adjacent to lands currently held in trust 
for the benefit of the Tribe. Placing the 
approximately 47 acres into trust would 
consolidate the Tribe's land holdings 
into one contiguous trust property. 

In addition to the fee-to-trust action, 
the proposed action also includes 
developing a 1000-room hotel, 
restaurants, retail establishments, 
entertainment facilities, a spa and 
health club, and a convention center. 
The proposed development also 
includes a parking garage and associated 
employee parking. Significant issues to 
be covered during the scoping process 
may include, but are not limited to, air 
quality, transportation, surface and 
groundwater resources, biological 
resources, cultural resources, 

socioeconomic conditions, public 
services, infrastructure, land use, 
aesthetics, and environmental justice. 

Directions for Submitting Comments 

Please include your name, return 
address and the caption, ''DEIS Scoping 
Comments, Seminole Tribe of Florida's 
Trust Acquisition Project," on the first 
page of your written comments. 

Public Availability of Comments 

Comments, including names and 
addresses of respondents, will be 
available for public review at the 
Tennessee office shown in the 
ADDRESSES section from 8 a.m. to 4:30 
p.m., Monday through Friday, except 
holidays. 

Before including your address, phone 
number, e-mail address, or other 
personal identifying information in your 
comment, you should be aware that 
your entire comment-including your 
personal identifying information-may 
be made publicly available at any time. 
While you can ask us in your comment 
to withhold your personal identifying 
information from public review, we 
cannot guarantee that we will be able to 
do so. 

Authority 

This notice is published in 
accordance with section 1503.1 ofthe 
Council on Environmental Quality 
regulations (40 CFR parts 1500 through 
1508) implementing the procedural 
requirements of the National 
Environmental Policy Act of 1969, as 
amended (42 U.S.C. 4371 et seq.), and 
related Department of the Interior 
requirements in 43 CFR part 46 and the 
Department of the Interior Manual (516 
DM 2), and is in the exercise of 
authority delegated to the Assistant 
Secretary-Indian Affairs by 209 DM 
8.1. 

Dated: July 20, 2010. 
Donald Laverdure, 
Deputy Assistant Secretary-Indian Affairs. 
IFR Doc. 2010-19193 Filed 8-5-10; 8:45 amI 
BILLING CODE 431D-W7-P 

DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

Notice of Availability of the Final 
Environmental Impact Statement for 
the Confederated Tribes of the Warm 
Springs Reservation of Oregon 
Proposed Trust Acquisition and Resort 
and Casino Project, Cascade Locks, 
Hood River County, OR 

AGENCY: Bureau of Indian Affairs, 
Interior. 
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ACTION: Notice of Availability. 

SUMMARY: The Bureau of Indian Affairs 
(BIA) announces the availability of the 
Final Environmental Impact Statement 
(EIS) for the proposed 25-acre trust 
acquisition for the Confederated Tribes 
ofthe Warm Springs Reservation of 
Oregon (Tribe) within the City of 
Cascade Locks, Hood River County, 
Oregon. The acquired trust land would 
be used for the development of a casino 
and related hotel, dining, and 
entertainment facilities. The purpose of 
the proposed action is to improve the 
Tribe's long-term economic conditions 
and support its self-sufficiency, both 
with respect to its government 
operations and its members. The Final 
EIS considers casino alternatives in 
Hood River County and on the Warm 
Springs Indian Reservation. The Final 
EIS identifies the Cascade Locks Resort 
and Casino Project as the BIA's 
preferred alternative. 
DATES: The Record of Decision on the 
proposed action will be issued on or 
after September 20, 2010. Any 
comments on the Final EIS must arrive 
by September 7, 2010. 
ADDRESSES: The Final EIS will be 
available at http:// 
www.gorgecasinoEIS.com and at the 
locations listed in the SUPPLEMENTARY 
INFORMATION section of this Notice. You 
may mail or hand-carry written 
comments to Mr. Scott Aikin, Division 
of Natural Resources Chief, Bureau of 
Indian Affairs, 911 Northeast 11th 
Avenue, Portland, Oregon 97232. You 
may also fax your comments to (503) 
231-6791. See the SUPPLEMENTARY 
INFORMATION section of this notice for 
directions on submitting comments. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Scott Aikin, Bureau of Indian Affairs, 
(503) 231-6883. 
SUPPLEMENTARY INFORMATION: The Tribe 
has requested that the BIA take 25 acres 
of land in the City of Cascade Locks into 
trust on behalf of the Tribe. The Tribe 
would develop a resort and casino on 
the newly acquired trust land and lease 
adjacent lands (approximately 35 acres) 
from the Port of Cascade Locks for 
parking and other facilities related to 
the resort and casino development. The 
resort and casino project also would 
include a new interchange on Interstate 
84 (1-84) and local transportation 
system improvements in coordination 
with the Federal Highway 
Administration (FHW A) and the Oregon 
Department of Transportation (ODOT). 
The FHW A and ODOT are cooperating 
agencies in the development of the EIS. 
Other cooperating agencies include the 
City of Cascade Locks, the Port of 

Cascade Locks, and Hood River County, 
all in the State of Oregon. 

Project alternatives considered in the 
Final EIS include: (1) Cascade Locks 
Resort and Casino Project; (2) Hood 
River Alternative; (3) Warm Springs 
Alternative; and (4) no action. The 
Cascade Locks Resort and Casino Project 
is the BIA's Preferred Alternative based 
on the findings of the EIS, however, the 
BIA must conduct a complete 
evaluation of the criteria listed in 25 
CFR part 151 prior to making a final 
decision. The BIA may, in its Record of 
Decision, select an alternative other 
than the Preferred Alternative, 
including no action or another 
alternative analyzed in the Final EIS. 
Environmental issues addressed in the 
Final EIS include geology and soils, 
land use, water resources, air quality, 
noise, plants and wildlife, endangered 
species, cultural resources, 
socioeconomic conditions (including 
environmental justice), transportation, 
public services, the visual environment, 
and hazardous wastes and materials. 
The Final EIS examines the direct, 
indirect, and cumulative effects of each 
alternative on these resources. 
Mitigation measures to address adverse 
impacts are identified in the Final EIS. 

The BIA has afforded other 
government agencies and the public 
extensive opportunity to participate in 
the preparation of this EIS. The BIA 
published a notice of intent to prepare 
the EIS for the proposed action in the 
Federal Register on August 30, 2005 (70 
FR 51363). A Notice of Availability for 
the Draft EIS was published in the 
Federal Register on February 15,2008 
(73 FR 8897). The Draft EIS was 
available for public comment from 
February 15, 2008, to May 15, 2008. The 
total public comment period was 90 
days. The BIA held five public hearings 
on the Draft EIS, one on March 3,2008, 
in Warm Springs, Oregon; one on March 
10,2008, in Cascade Locks, Oregon; one 
on March 12, 2008, in Stevenson, 
Washington; one on March 13, 2008, in 
Portland, Oregon; and one on March 17, 
2008, in Hood River, Oregon. 

Availability of the Final EIS: Copies of 
the Final EIS have been distributed to 
Federal, State, regional, and local 
agencies, Native American Tribes and 
organizations, elected officials, and 
agencies, organizations, and individuals 
who may be interested or affected. To 
obtain a copy ofthe Final EIS, see 
ADDRESSES above. Copies of the Final 
EIS are also available for review at the 
following locations: 

• Bureau of Indian Affairs, Northwest 
Regional Office, 911 NE. 11th Avenue, 
Portland, Oregon 97232; 

• Port of Cascade Locks, 710 Lucy 
Lane, Cascade Locks, Oregon 97014; 

• Federal Highway Administration, 
530 Center Street, Room 100, Salem, 
Oregon 97301; 

• Cascade Locks Library, 140 SE Wa
Na-Pa Street, Cascade Locks, Oregon 
97031; 

• Multnomah County Library, Central 
Branch, 801 SW. 10th Street, Portland, 
Oregon 97205; 

• Gresham Library 385 NW. Miller 
Avenue, Gresham, Oregon 97030; 

• Vancouver Community Library, 
1007 E. Mill Plain Boulevard, 
Vancouver, Washington 98663; 

• Hood River County, 601 State 
Street, Hood River, Oregon 97031; 

• Oregon Department of 
Transportation, Region 1, 123 NW. 
Flanders, Portland, Oregon 97209; 

• Hood River County Library, 502 
State Street, Hood River, Oregon 97014; 

• Mosier City Library, 3rd Street, 
Mosier, OR 97040; 

• Stevenson Community Library, 120 
NW. Vancouver Avenue, Stevenson, 
Washington 98648; 

• Fairview-Columbia Library, 1520 
NE. Village Street, Fairview, Oregon 
97024; 

• White Salmon Valley Community 
Library, #5 Town and Country Square, 
White Salmon, Washington 98672. 

Directions for Submitting Comments: 
Please include your name, return 
address, and the caption, "Final EIS 
Comments, Confederated Tribes of the 
Warm Springs Reservation of Oregon 
Trust Acquisition and Resort/Casino 
Project," on the first page of your written 
comments. 

Public Comment Availability: 
Comments, including names and 
addresses of respondents, will be 
available for public review at the 
mailing address shown in the 
ADDRESSES section, during regular 
business hours, 8 a.m. to 4:30 p.m., 
Monday through Friday, except 
holidays. Before including your address, 
phone number, e-mail address, or other 
personal identifying information in your 
comment, you should be aware that 
your entire comment-including your 
personal identifying information-may 
be made publicly available at any time. 
While you can ask us in your comment 
to withhold your personal identifying 
information from public review, we 
cannot guarantee that we will be able to 
do so. 

Authority: This notice is published in 
accordance with sections 1503.1 and 1506.6 
of the Council of Environmental Quality 
Regulations (40 CFR Parts 1500 through 
1508) implementing the procedural 
requirements of the National Environmental 
Policy Act of 1969, as amended (42 U.S.c. 
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4371 et seq.), Department of the Interior 
Manual (516 DM 4), and is in the exercise of 
authority delegated to the Assistant 
Secretary-Indian Affairs by 209 DM 8.1. 

Dated: July 20, 2010. 
Donald Laverdure, 
Deputy Assistant Secretary-Indian Affairs. 
[FR Doc. 2010-19195 Filed 8-5-10; 8:45 ami 

BILLING CODE 4310-W7-P 

DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

Final Environmental Impact Statement 
for the Proposed Enterprise Rancheria 
Gaming Facility and Hotel Fee-to-Trust 
Acquisition Project, Yuba County, CA 

AGENCY: Bureau of Indian Affairs, 
Interior. 
ACTION: Notice of Availability. 

SUMMARY: This notice advises the public 
that the Bureau of Indian Affairs (BIA) 
as lead agency, with the Enterprise 
Rancheria of Estom Yumeka Maidu 
Tribe (Tribe), National Indian Gaming 
Commission, U.S. Environmental 
Protection Agency (EPA) and Yuba 
County, California as cooperating 
agencies, intends to file a Final 
Environmental Impact Statement (FEIS) 
with the EPA for the Tribe's proposed 
Gaming Facility and Hotel Fee-to-Trust 
Acquisition Project to be located within 
unincorporated Yuba County, 
California, and that the FEIS is now 
available for public review. 
DATES: The Record of Decision on the 
proposed action will be issued no 
sooner than 30 days after the release of 
the FEIS. Thus, any comments on the 
FEIS must arrive by September 7, 2010. 
ADDRESSES: You may mail or hand carry 
written comments to Dale Morris, 
Regional Director, Bureau of Indian 
Affairs, Pacific Region, 2800 Cottage 
Way, Sacramento, California 95825. The 
FEIS is available for public review on 
the following Web site: http:// 
www.EnterpriseEIS.com and at the Yuba 
County Public Library, 303 2nd Street, 
Marysville, California 95901; the Sutter 
County Library, 720 Forbes Avenue, 
Yuba City, California 95991; and the 
Butte County Library, 1820 Mitchell 
Avenue, Oroville, California 95966. See 
SUPPLEMENTARY INFORMATION for 
instructions for submitting comments 
and instructions for obtaining a compact 
disk copy of the FEIS. 
FOR FURTHER INFORMATION CONTACT: John 
Rydzik, (916) 978-6051. General 
information for the Yuba County Public 
Library can be obtained by calling (530) 
749-7380. For information on Sutter 
County Library please call (530) 822-

7137. For the Butte County Library, 
please call (530) 538-7641. 
SUPPLEMENTARY INFORMATION: The Tribe 
has requested that the BIA take into 
trust 40 acres currently held in fee, on 
which the Tribe proposes to construct a 
gaming facility, hotel, parking facilities, 
and other facilities. The proposed 40-
acre site (Yuba Site) is located in 
unincorporated Yuba County, 
California, approximately four miles 
southeast of the Community of 
Olivehurst, near the intersection of 
Forty Mile Road and State Route 65 
(SR-65). The proposed project includes 
the development of an approximately 
207,760 square-foot gaming facility, 
107,125 square-foot hotel, and 2,750 
parking spaces on the Yuba Site. The 
two-story gaming facility would include 
a casino floor, food and beverage areas 
(consisting of a buffet, gourmet 
restaurant, and bar), meeting space, 
guest support services, offices, and a 
security area. The resort would include: 
an eight-story hotel with 170 rooms, a 
pool area, an exercise room, retail space, 
and an arcade. Access to the site would 
be provided from Forty Mile Road. 

Project alternatives considered in the 
FEIS include: (A) The proposed casino 
and hotel alternative; (B) a reduced 
intensity alternative; (C) non-gaming use 
alternative; (D) a reduced intensity
Butte County alternative; and (E) a no 
action alternative. Alternative A has 
been selected as the Preferred 
Alternative, as discussed in the FEIS. 
The alternatives are intended to assist 
the review of the issues presented, but 
the Preferred Alternative does not 
necessarily reflect what the final 
decision will be, because a complete 
evaluation of the criteria listed in 25 
CFR part 151 may lead to a final 
decision that selects an alternative other 
than the Preferred Alternative, 
including no action, or that selects a 
variant of the Preferred or another of the 
alternatives analyzed in the FEIS. 

Environmental issues addressed in 
the FEIS include land resources, water 
resources, air quality, biological 
resources, cultural and paleontological 
resources, socioeconomic conditions, 
environmental justice, transportation 
and circulation, land use, public 
services, noise, hazardous materials, 
visual resources, cumulative effects, 
indirect effects and mitigation measures. 

The BIA has afforded other 
government agencies and the public 
extensive opportunity to participate in 
the preparation of this EIS. The BIA 
published a notice of intent to prepare 
the EIS for the proposed action in the 
Federal Register on May 20, 2005 (70 
FR 29363). The BIA held a public 

scoping meeting on June 9, 2005 in 
Marysville, California. A NOA for the 
Draft EIS (DEIS) was published in the 
Federal Register on March 21, 2008 (73 
FR 15191). The DEIS was available for 
public comment from March 21 to May 
5, 2008. The BIA held a public hearing 
on the DEIS on April 9, 2008, in 
Marysville, California. 

To submit comments on the FEIS, 
please include your name, return 
address and the caption, "FEIS 
Comments, Enterprise Rancheria, 
Gaming Facility and Hotel Fee-to-Trust 
Acquisition Project," on the first page of 
your written comments. Before 
including your address, phone number, 
e-mail address, or other personal 
identifying information in your 
comment, you should be aware that 
your entire comment-including your 
personal identifying information-may 
be made publicly available at any time. 
While you can ask us in your comment 
to withhold your personal identifying 
information from public review, we 
cannot guarantee that we will be able to 
do so. 

To obtain compact disk copy ofthe 
FEIS, please provide your name and 
address in writing or by voicemail to 
John Rydzik, Chief ofthe Division of 
Environmental, Cultural Resources 
Management and Safety, at the BIA 
address above or at the telephone 
number provided in the FOR FURTHER 

INFORMATION CONTACT section of this 
notice. Individual paper copies of the 
FEIS will be provided upon payment of 
applicable printing expenses by the 
requestor for the number of copies 
requested. 

Authority 

This notice is published in 
accordance with section 1503.1 of the 
Council on Environmental Quality 
Regulations (40 CFR parts 1500 through 
1508) implementing the procedural 
requirements of the National 
Environmental Policy Act of 1969, as 
amended (42 U.S.C. 4371 et seq.), and 
the Department of the Interior Manual 
(516 DM 1-6), and is in the exercise of 
authority delegated to the Assistant 
Secretary-Indian Affairs by 209 DM 8. 

Dated: July 20, 2010. 
Donald Laverdure, 

Deputy Assistant Secretary-Indian Affairs. 
[FRDoc. 2010-19194 Filed 8-5-10; 8:45 ami 

BILLING CODE 4310-W7-P 
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miles of the new 230-kV transmission 
line would be outside of the project site 
and inside the SCE ROW. 

The proposed solar facility has an 
estimated life span of 30 years. The 
BLM is considering a renewable 20-year 
ROW grant authorization to align with 
the 20-year Power Purchase Agreement 
signed by the Applicant and SCE on 
August 9, 2005. Upgrades to the SCE 
electrical transmission system would be 
needed to transmit the electricity 
generated from the Calico Solar Project 
and are identified as a reasonably 
foreseeable future actions in the Final 
EIS. The existing SCE transmission lines 
have the ability to handle about 275 
MW of generation and upgrades would 
be needed to handle all of the proposed 
new capacity of 850 MW. These 
upgrades would be built outside of the 
Calico Solar Project site and are being 
considered by the BLM as a separate 
ROW grant application that will require 
separate NEP A review. The SCE 
upgrades would also require licensing 
by the California Public Utilities 
Commission and separate 
environmental review under the 
California Environmental Quality Act. 

The BLM is also considering 
amending the CDCA Plan as part of 
processing the project proposal. The 
CDCA Plan, while recognizing the 
potential compatibility of solar 
generation facilities on public lands, 
requires that all sites associated with 
power generation or transmission not 
identified in that Plan be considered 
through the plan amendment process. If 
the BLM decides to approve the ROW 
authorization, the BLM must also 
amend the CDCA Plan. 

In the Final EIS analysis, the BLM's 
proposed action is to authorize the 
modified 850 MW Calico Solar project 
and approve the CDCA Plan amendment 
in response to the application received 
from Calico Solar, LLC. The action 
alternatives include the: (1) 85O-MW 
Proposed Action (8,230 acres (13 square 
miles)); (2) 850-MW Agency Preferred 
Alternative (6,512 acres (9.7 square 
miles)); (3) 275-MW Reduced Acreage 
Alternative (2,320 acres (3.6 square 
miles)); and (4) 85O-MW Avoidance of 
Donated and Acquired Lands 
Alternative (7,050 acres (11 square 
miles)) which avoids 1,718 acres of 
donated and LWCF-acquired lands 
(included as part of the Proposed Action 
and Agency Preferred Alternative). The 
latter alternative was described in the 
Staff Assessment (SA)IDraft EIS to 
accommodate 28,800 SunCatchers and 
generate 720 MW, but the Applicant has 
since conducted more detailed site 
analysis which indicates that this 
alternative could accommodate 34,000 

SunCatchers and generate 850 MW of 
electricity from solar thermal power. 

The Final EIS also analyzes three 
alternatives under which the project 
would not be approved: (1) Deny the 
Calico Solar Project ROW grant 
application and not amend the CDCA 
Plan (the "No Action" alternative); (2) 
deny the Calico Solar Project ROW 
grant, but amend the CDCA Plan to 
allow other solar energy project 
applications on the proposed project 
site; and (3) deny the Calico Solar 
Project ROW grant and amend the 
CDCA Plan to prohibit solar energy 
project applications on the proposed 
project site. As part of its review of the 
Calico Solar, LLC application, the BLM 
considered the Energy Policy Act of 
2005 and Secretarial Orders 3283 
(Enhancing Renewable Energy 
Development on the Public Lands) and 
3285Al (Renewable Energy 
Development by the Department ofthe 
Interior).The BLM's Final EIS evaluates 
the potential impacts of the proposed 
Calico Solar Project on air quality and 
climate; biological resources; non-native 
and invasive species; cultural resources 
and paleontology; fire and fuels; 
geology, soils, topography, mineral 
resources and seismicity; grazing, wild 
horses and burros; land use, including 
corridor analysis; noise and vibration; 
public health and safety, and hazardous 
materials; recreation; socioeconomics 
and environmental justice; special 
designations; traffic and transportation; 
visual resources; wilderness 
characteristics; and water resources. 

E-mailed and faxed protests will not 
be accepted as valid protests unless the 
protesting party also provides the 
original letter by either regular or 
overnight mail postmarked by the close 
of the protest period. Under these 
conditions, the BLM will consider the e
mailed or faxed protest as an advance 
copy and it will receive full 
consideration. If you wish to provide 
the BLM with such advance 
notification, please direct faxed protests 
to the attention of the BLM protest 
coordinator at (202) 912-7212, and e
mails to Brenda _ Hudgens
Williams@blm.gov. Instructions for 
filing a protest with the Director of the 
BLM regarding the proposed CDCA Plan 
Amendment may be found in the "Dear 
Reader Letter" of the CDCA Plan 
Amendment/Final EIS and at 43 CFR 
1610.5-2. All protests, including the 
follow-up letter to e-mails or faxes, must 
be in writing and mailed to the 
appropriate address, as set forth in the 
ADDRESSES section above. Please note 
that public comments will be available 
for public review and disclosure at the 
above BLM office address during regular 

business hours (8 a.m. to 4 p.m.), 
Monday through Friday, except 
holidays. 

Before including your address, phone 
number, e-mail address, or other 
personal identifying information in any 
comment, you should be aware that 
your entire comment-including your 
personal identifying information-may 
be made publicly available at any time. 
While you can ask us in your comment 
to withhold your personal identifying 
information from public review, we 
cannot guarantee that we will be able to 
do so. 

Authority: 40 CFR 1506.6 and 1506.10; 
and 43 CFR 1610.2. 

Thomas Pogacnik, 
Deputy State Director, Natural Resources. 
[FR Doc. 201{}-19470 Filed 8-5-10; 8:45 am] 

BILLING CODE 4310-4D-P 

DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

Final Environmental Impact Statement 
for the North Fork Rancheria's 
Proposed 305-Acre Trust Acquisition 
and HoteVCasino Project, Madera 
County, CA 

AGENCY: Bureau of Indian Affairs, 
Interior. 

ACTION: Notice of availability. 

SUMMARY: This notice advises the public 
that the Bureau of Indian Affairs (BIA) 
as lead agency, with the North Fork 
Rancheria of Mono Indians (Tribe), 
California Department of Transportation 
(Caltrans), Madera Irrigation District, 
City of Madera, National Indian Gaming 
Commission (NIGe), and U.S. 
Environmental Protection Agency (EPA) 
as cooperating agencies, intends to file 
a Final Environmental Impact Statement 
(FEIS) with the EPA for the Tribe's 
proposed 305-acre trust acquisition and 
casino-resort project in unincorporated 
Madera County, just north of the City of 
Madera, California, and that the FEIS is 
now available for public review. 

DATES: The Record of Decision (ROD) on 
the proposed action will be issued no 
sooner than 30 days after the release of 
the FEIS. Submit comments on the FEIS 
by September 7, 2010. 
ADDRESSES: Mail or hand carry written 
comments to Dale Morris, Regional 
Director, Bureau of Indian Affairs, 
Pacific Region, 2800 Cottage Way, 
Sacramento, California 95825. See 
SUPPLEMENTARY INFORMATION for 
directions on submitting comments and 
public availability of the FEIS. 
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FOR FURTHER INFORMATION CONTACT: John 
Rydzik, (916) 978-6051. 
SUPPLEMENTARY INFORMATION: The Tribe 
has requested that the BIA take into 
trust 305 acres currently held in fee, on 
which the Tribe proposes to develop a 
hotel, casino, parking facilities, and 
supporting infrastructure. The proposed 
305-acre site (Madera Site) is located in 
unincorporated Madera County, 
California, just north of the City of 
Madera and adjacent to State Route 99 
(SR-99). The Madera Site is bounded on 
the north by Avenue 18, rural 
residential land, light industrial land, 
and vacant land; on the east by Golden 
State Boulevard and SR-99; on the 
south by agricultural land and 
residential land; and on the west by 
Road 23 and agricultural land. The 
Proposed Project includes the 
development of an approximately 
472,000 square foot hotel and casino 
resort and associated facilities, which 
include a main gaming hall, food and 
beverage services, retail space, banquet! 
meeting space, and administration 
space. Food and beverage facilities 
would include three full service 
restaurants, a five-tenant food court, a 
buffet, four bars and a lounge. The hotel 
would include 200 rooms, a resort style 
pool area and a spa. Approximately 
4,500 parking spaces would be 
provided. 

Project alternatives considered in the 
FEIS include: (A) The proposed casino 
and hotel alternative; (B) a reduced
intensity alternative; (C) a non-gaming 
use alternative; (D) the North Fork 
Rancheria alternative site; and (E) a no 
action alternative. Alternative A has 
been selected as the Preferred 
Alternative, as discussed in the FEIS. 
The alternatives are intended to assist 
the review of the issues presented, but 
the Preferred Alternative does not 
necessarily reflect what the final 
decision will be, because a complete 
evaluation of the criteria listed in 25 
CFR part 151 may lead to a final 
decision that selects an alternative other 
than the Preferred Alternative, 
including no action, or that selects a 
variant of the Preferred or another of the 
alternatives analyzed in the FEIS. 

Environmental issues addressed in 
the FEIS include land resources, water 
resources, air quality, biological 
resources, cultural and paleontological 
resources, socioeconomic conditions, 
environmental justice, transportation 
and circulation, land use, public 
services, noise, hazardous materials, 
visual resources, cumulative effects, 
indirect effects and mitigation measures. 

The BIA has afforded other 
government agencies and the public 

extensive opportunity to participate in 
the preparation of this EIS. The BIA 
published a notice of intent to prepare 
the EIS for the proposed action in the 
Federal Register on October 27, 2004 
(69 FR 62721). The BIA held a public 
scoping meeting on November 15, 2004, 
in Madera, California. A Notice of 
Correction (NOC) was published in the 
Federal Register on April 6, 2005, to 
amend the October 2004 Nor to include 
a description of possible project 
alternatives and further extend the 
scoping comment period to May 6, 
2005. A Notice of Availability for the 
Draft EIS (DEIS) was published in the 
Federal Register on February 15, 2008 
(73 FR 8898). The DEIS was available 
for public comment from February 15 to 
March 31, 2008. The BIA held a public 
hearing on the DEIS on March 12, 2008, 
in the City of Madera. 

Directions for Submitting Comments 
Please include your name, return 

address and the caption, "FEIS 
Comments, North Fork Rancheria's 
Hotel/Casino, Fee-to-Trust Acquisition 
Project," on the first page of your written 
comments. 

Public Availability of the FEIS 
The FEIS is available for public 

review at the Madera County Public 
Library, 121 N. G. Street, Madera, 
California 93637; and at the Madera 
County Public Library, Chowchilla 
Branch, 300 Kings Ave., Chowchilla, 
California 93610. General information 
for the Madera County Public Library 
can be obtained by calling (559) 675-
7871, and (559) 665-2630 for the 
Madera County, Chowchilla Branch. 
The FEIS is also available on the 
following Web site: http:// 
www.NorthForkEIS.com. 

To obtain a compact disk copy of the 
FEIS, please provide your name and 
address in writing or by voicemail to 
John Rydzik, Chief of the Division of 
Environmental, Cultural Resources 
Management and Safety, at the address 
listed in the ADDRESSES section of this 
notice, or at the telephone number listed 
in the FOR FURTHER INFORMATION 

CONTACT section ofthis notice. 
Note: Individual paper copies of the FEIS 

will be provided only upon payment of 
applicable printing expenses by the requestor 
for the number of copies requested. 

Public Comment Availability 

Comments, including names and 
addresses ofrespondents, will be 
available for public review at the 
mailing address shown in the 
ADDRESSES section, during regular 
business hours, 8 a.m. to 4:30 p.m., 
Monday through Friday, except 

holidays. Before including your address, 
phone number, e-mail address, or other 
personal identifying information in your 
comment, you should be aware that 
your entire comment-including your 
personal identifying information-may 
be made publicly available at any time. 
While you can ask us in your comment 
to withhold your personal identifying 
information from public review, we 
cannot guarantee that we will be able to 
do so. 

Authority 

This notice is published in 
accordance with section 1503.1 ofthe 
Council on Environmental Quality 
Regulations (40 CFR parts 1500 through 
1508) implementing the procedural 
requirements of the National 
Environmental Policy Act of 1969, as 
amended (42 U.S.C. 4371 et seq.), and 
the Department of the Interior Manual 
(516 DM 1-6), and is in the exercise of 
authority delegated to the Assistant 
Secretary-Indian Affairs by 209 DM 8. 

Dated: July 20, 2010. 
Donald Laverdure, 
Deputy Assistant Secretary-Indian Affairs. 
[FR Doc. 2010-19180 Filed 8-5-10; 8:45 am] 

BILLING CODE 4310-W7-P 

DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

Draft Environmental Impact Statement 
for the Cloverdale Rancheria of Porno 
Indians' Proposed 70-Acre Trust 
Acquisition and Resort Casino Project, 
Sonoma County, CA 

AGENCY: Bureau of Indian Affairs, 
Interior. 

ACTION: Notice of availability. 

SUMMARY: This notice advises the public 
that the Bureau of Indian Affairs (BIA) 
as lead agency, with the Cloverdale 
Rancheria ofPomo Indians (Tribe), 
National Indian Gaming Commission 
(NIGC), Environmental Protection 
Agency (EPA), California Department of 
Transportation (Caltrans), Sonoma 
County, and City of Cloverdale as 
cooperating agencies, intends to file a 
Draft Environmental Impact Statement 
(DEIS) with the EPA for the Tribe's 
proposed 70± acre Fee-to-Trust and 
Resort Casino Project to be located 
within Sonoma County, California, and 
that the DEIS is now available for public 
review and comment. This notice 
provides a 75-day public comment 
period and thereby grants an automatic 
30-day extension to the normal 45-day 
public comment period. 
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DATES: The DElS will be available for 
public comment beginning August 6, 
2010. Written comments on the DElS 
must arrive by October 20, 2010. A 
public hearing will be held on 
Thursday, September 16,2010 from 6 
p.m. to 9 p.m. or until the last public 
comment is received. 
ADDRESSES: You may mail or hand carry 
written comments to Dale Morris, 
Regional Director, Pacific Region, 
Bureau of Indian Affairs, 2800 Cottage 
Way, Sacramento, CA 95825. The public 
hearing will be held at: Cloverdale City 
Citrus Fairgrounds, Citrus Fair Drive 
Number 1, Tea Room, Cloverdale, CA 
95425. See SUPPLEMENTARY INFORMATION 
for locations where the DElS will be 
available for review and instructions for 
submitting comments. 
FOR FURTHER INFORMATION CONTACT: John 
Rydzik, (916) 978-6051. 
SUPPLEMENTARY INFORMATION: The Tribe 
has requested the BTA to acquire six 
parcels, totaling 70± acres of land, on 
which the Tribe proposes to develop a 
destination resort casino. 
Approximately 2 acres of the site are 
located within the City of Cloverdale, 
California, while the remaining 68 acres 
are within unincorporated Sonoma 
County, California. The project site is 
situated immediately east of Highway 
101 and borders Asti Road. Regional 
access to the project site is provided by 
Highway 101, with local access 
provided by South Cloverdale 
Boulevard via Highway 101. The 
proposed trust parcels partially overlap 
with the Tribe's historic Rancheria 
location. 

The proposed action consists of: The 
fee-to-trust transfer of the project site; 
Federal review (by NIGe) of the 
development and management contract; 
and development of the proposed 
project. The proposed project includes: 
An 80,000 square-foot casino; 287,000 
square-foot hotel with 244 rooms; 
48,600 square-foot convention center; 
28,100 square-foot entertainment center; 
3,400 garage and surface parking spaces; 
and other ancillary facilities. A 20,000 
square-foot tribal government building 
is proposed on the south end of the 
project site. Buildings would have a 
height of up to two stories above grade 
with the exception of the hotel and 
parking garage which would have a 
height of up to five stories above grade. 

The BTA, serving as the lead agency 
for compliance with the National 
Environmental Policy Act (NEP A), 
published a Notice of Intent To Prepare 
the EIS for the proposed action in the 
Federal Register on July 7, 2008. (See 73 
FR 38466). In addition to the Tribe, 
NIGe, EPA, Caltrans, Sonoma County, 

and the City of Cloverdale have 
accepted invitations to be cooperating 
agencies, as entities having jurisdiction 
by law or special expertise relevant to 
environmental issues. 

BIA held a public scoping meeting on 
July 30, 2008, at the Cloverdale Citrus 
Fairgrounds in the City of Cloverdale, 
California. From that scoping meeting, a 
range of project alternatives were 
developed and subsequently analyzed 
in the DEIS, including: (1) Alternative 
A-Proposed Action; (2) Alternative B
Reduced Hotel and Casino; (3) 
Alternative C-Reduced Casino; (4) 
Alternative D-Casino Only; (5) 
Alternative E-Commercial Retail-Office 
Space; and (6) Alternative F-No Action 
Alternative. Environmental issues 
addressed in the DEIS include land 
resources; water resources; air quality; 
biological resources; cultural and 
paleontological resources; 
socioeconomic conditions; 
transportation; land use and agriculture; 
public services; noise; hazardous 
materials; visual resources; 
environmental justice; growth inducing 
effects, indirect effects; cumulative 
effects; and mitigation measures. 

Directions for Submitting Comments 
Please include your name, return 

address, and the caption: ''DElS 
Comments, Cloverdale Rancheria of 
Pomo Indians' Fee-to-Trust and Resort 
Casino Project," on the first page of your 
written comments and submit 
comments to the BTA address listed in 
the ADDRESSES section of this notice. 

Availability of DEIS 
The DEIS will be available to view at 

Cloverdale Regional Library, 401 North 
Cloverdale Boulevard, Cloverdale, CA 
95425 and at the Santa Rosa Central 
Library, 211 E Street, Santa Rosa, CA 
95404. General information for the 
Cloverdale Regional Library can be 
obtained by calling (707) 894-5271 and 
the Santa Rosa Central Library by 
calling (707) 545-0831. An electronic 
version of the DEIS can also be viewed 
at: http:// 
www.c1overdalerancheria.com/eis.html. 
To obtain a compact disk copy of the 
DEIS, please provide your name and 
address in writing or by voicemail to the 
person listed in the FOR FURTHER 
INFORMATION CONTACT section of this 
notice. Individual paper copies of the 
DElS will be provided upon payment of 
applicable printing expenses by the 
requestor for the number of copies 
requested. 

Public Comment Availability 
Written comments, including the 

names and addresses of respondents, 

will be available for public review at the 
BTA address shown in the ADDRESSES 
section, during regular business hours, 8 
a.m. to 4:30 p.m., Monday through 
Friday, except holidays. Before 
including your address, phone number, 
e-mail address, or other personal 
identifying information in your 
comment, you should be aware that 
your entire comment-including your 
personal identifying information-may 
be made publicly available at any time. 
While you can ask us in your comment 
to withhold your personal identifying 
information from public review, we 
cannot guarantee that we will be able to 
do so. 

Authority 

This notice is published pursuant to 
section 1503.1 of the Council of 
Environmental Quality Regulations (40 
CFR Parts 1500 through 1508) 
implementing the procedural 
requirements of NEP A of 1969, as 
amended (42 U.S.C. 4371 et seq.), 
Department of the Interior Manual (516 
DM 1-6) and is in the exercise of 
authority delegated to the Assistant 
Secretary-Indian Affairs by 209 DM 8. 

Dated: July 20, 2010. 
Donald Laverdure, 
Deputy Assistant Secretary-Indian Affairs. 
[FR Doc. 2010-19186 Filed 8-5-10; 8:45 am] 

BIWNG CODE 431D-W7-P 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[LLVVYPOOOOo-L1320000o-GAOOOo
LVEMK09CK36; WYW172657] 

Notice of Availability of the Record of 
Decision for the Environmental Impact 
Statement for the South Gillette Area 
Caballo West Coal Lease-by
Application, Wyoming 

AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Notice of Availability 

SUMMARY: In accordance with the 
National Environmental Policy Act of 
1969, as amended, the Bureau of Land 
Management (BLM) announces the 
availability of the Record of Decision 
(ROD) for the Caballo West Coal Lease
by-Application (LBA) included in the 
South Gillette Area Coal Lease 
Applications Environmental Impact 
Statement (EIS). 
ADDRESSES: The document is available 
electronically on the following Web site: 
http://www.blm.gov/wy/st/en/injo/ 
NEPA/HighPlains/SouthGillette.html. 
Paper copies of the ROD are also 

http://www.blm.gov/wy/st/en.html
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or oral, will receive equal consideration 
prior to any lease offering. Before 
including your address, phone number, 
e-mail address, or other personal 
identifying information in your 
comment, you should be aware that 
your entire comment-including your 
personal identifying information-may 
be made publicly available at any time. 
While you can ask us in your comment 
to withhold your personal identifying 
information from public review, we 
cannot guarantee that we will be able to 
do so. 

The forgoing is published in the 
Federal Register pursuant to 43 CFR 
3422 and 3425. 

Helen Hankins, 
State Director. 
[FR Doc. 2010-19918 Filed 8-12-10; 8:45 am] 

BILLING CODE 4311h1B-P 

DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

Final Environmental Impact Statement 
for the lone Band of Miwok Indians 
228.04-Acre Fee-to-Trust Land Transfer 
and Casino Project, Amador County, 
California 

AGENCY: Bureau of Indian Affairs, 
Interior. 
ACTION: Notice of availability. 

SUMMARY: This notice advises the public 
that the Bureau of Indian Affairs (BIA) 
as lead agency, with the National Indian 
Gaming Commission, the U.S. 
Environmental Protection Agency 
(USEPA), and the City of Plymouth as 
cooperating agencies, intends to file a 
Final Environmental Impact Statement 
(FEIS) with the USEP A for the approval 
of a 22B.04-acre trust acquisition and 
casino project in the City of Plymouth 
and unincorporated Amador County, 
California, and that the FEIS is now 
available for public review. The purpose 
of the proposed action is to establish a 
land base and help provide for the 
economic development of the Tribe. 
DATES: The Record of Decision on the 
proposed action will be issued on or 
after September 13, 2010. Comments on 
the FEIS will be accepted until 
September 13, 2010. 
ADDRESSES: Mail or hand carry written 
comments to Dale Risling, Acting 
Regional Director, Bureau of Indian 
Affairs, Pacific Region, 2BOO Cottage 
Way, Sacramento, CA 95B25. See the 
SUPPLEMENTARY INFORMATION section of 
this notice for directions on submitting 
comments. 
FOR FURTHER INFORMATION CONTACT: John 
Rydzik, (916) 97B-6051. 

SUPPLEMENTARY INFORMATION: The Tribe 
has requested that the BIA take into 
trust 22B.04 acres of land, on which the 
Tribe proposes to construct a casino, 
hotel, parking areas and other facilities. 
The proposed project is located partially 
within the City of Plymouth and 
partially within unincorporated Amador 
County, just off State Route 49. 

The proposed project includes the 
development of a 120,000 square-foot 
gaming facility, a 166,500 square-foot 
hotel and a 30,000 square-foot event/ 
conference center on the 22B.04-acre 
site. The gaming facility would include 
a casino floor, food and beverage areas 
(consisting of a buffet, specialty 
restaurant, bar, and coffee bar), meeting 
space, guest support services, offices, 
and security area. The five-story hotel 
facility would have 250 guest rooms and 
the event/conference center would have 
seating for 1,200 people. Access to the 
casino would be provided from State 
Route 49. 

Project alternatives considered in the 
FEIS include: (A) Proposed project; (B) 
a reduced casino with hotel alternative; 
(C) a reduced casino alternative; (D) a 
retail development alternative; and (E) 
no action. Alternative A has been 
selected as the Preferred Alternative, as 
discussed in the FEIS. The alternatives 
are intended to assist the review ofthe 
issues presented, but the Preferred 
Alternative does not necessarily reflect 
what the final decision will be, because 
a complete evaluation of the criteria 
listed in 25 CFR part 151 may lead to 
a final decision that selects an 
alternative other than the Preferred 
Alternative, including no action, or that 
selects a variant of the Preferred or 
another of the alternatives analyzed in 
the FEIS. 

Environmental issues addressed in 
the FEIS include land resources, water 
resources, air quality, biological 
resources, cultural and paleontological 
resources, socioeconomic conditions, 
environmental justice, transportation 
and circulation, land use, public 
services, noise, hazardous materials, 
visual resources, cumulative effects, 
indirect effects, and mitigation 
measures. 

The BIA has afforded other 
government agencies and the public 
extensive opportunity to participate in 
the preparation of this EIS. The BIA 
published a Notice of Intent (NOl) to 
prepare the EIS for the proposed action 
in the Federal Register on November 7, 
2003 (67 FR 63127). The BIA held a 
public scoping meeting on November 
19, 2003 at the Amador County 
Fairgrounds in Plymouth. On January 
20, 2004, the BIA published a 
supplemental NOl in the Federal 

Register to announce an additional 
public scoping hearing that was held on 
February 4, 2004, at the Amador County 
Fairgrounds in Plymouth (69 FR 272B). 
A Notice of Availability for the Draft EIS 
(DEIS) was published in the Federal 
Register on April lB, 200B (73 FR 
21150) and in the Amador Ledger 
Dispatch on April 22, and May 20, 200B. 
The DEIS was available for public 
comment from AprillB to July 2, 200B. 
The BIA held a public hearing on the 
DEIS on May 21, 200B, at the Amador 
County Fairgrounds in Plymouth. 

Directions for Submitting Comments 

Please include your name, return 
address, and the caption, "FEIS 
Comments, lone Band of Miwok 
Indians, Land Transfer and Casino 
Project," on the first page of your written 
comments. 

Public Availability of the FEIS 

The FEIS will be available for review 
at the Amador County Library, 530 
Sutter Street, Jackson, CA and the 
Plymouth City Hall, 9426 Main Street, 
Plymouth, CA. General information for 
the Amador County Library can be 
obtained by calling (209) 223-6400. For 
information on Plymouth City Hall, 
please call (209) 245-6941. The FEIS is 
also available on the following Web site: 
http://www.ioneeis.com. 

To obtain a compact disk copy of the 
FEIS, please provide your name and 
address by voicemail to the person 
listed in the FOR FURTHER INFORMATION 
CONTACT section ofthis notice or in 
writing to John Rydzik at the address 
listed in the ADDRESSES section of this 
notice. Note, however, individual paper 
copies of the FEIS will be provided 
upon payment of applicable printing 
expenses by the requestor for the 
number of copies requested. 

Public Comment Availability 

Comments, including names and 
addresses of respondents, will be 
available for public review at the 
mailing address shown in the 
ADDRESSES section, during regular 
business hours, 8 a.m. to 4:30 p.m., 
Monday through Friday, except 
holidays. Before including your address, 
phone number, e-mail address, or other 
personal identifying information in your 
comment, you should be aware that 
your entire comment-including your 
personal identifying information-may 
be made publicly available at any time. 
While you can ask us in your comment 
to withhold your personal identifying 
information from public review, we 
cannot guarantee that we will be able to 
do so. 
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Authority 

This notice is published in 
accordance with section 1503.1 ofthe 
CEQ Regulations (40 CFR parts 1500 
through 1508) implementing the 
procedural requirements of NEP A, as 
amended (42 U.S.C. 4371 et seq.), and 
the Department of the Interior Manual 
(516 DM 1-6), and is in the exercise of 
authority delegated to the Assistant 
Secretary-Indian Affairs by 209 DM 8. 

Dated: July 20, 2010. 

Donald Laverdure, 
Deputy Assistant Secretary-Indian Affairs. 
[FRDoc. 2010--19906 Filed 8-12-10; 8:45 am) 

BILLING CODE 4310-W7-P 

Regular mail: 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[C0-10D-1610 DQ] 

Notice of Availability for the Little 
Snake Proposed Resource 
Management Plan and Final 
Environmental Impact Statement, 
Colorado 

AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Notice of availability. 

SUMMARY: In accordance with the 
National Environmental Policy Act of 
1969 and the Federal Land Policy and 
Management Act of 1976, the Bureau of 
Land Management (BLM) has prepared 
a Proposed Resource Management Plan 
(RMP)/Final Environmental Impact 
Statement (EIS) for the Little Snake 
Field Office. 
DATES: The BLM planning regulations 
(43 CFR 1610.5-2) provide that any 
person who meets the conditions as 
described in the regulations may protest 

the BLM's Proposed RMP. A person 
who meets the conditions and files a 
protest must file the protest within 30 
days of the date that the Environmental 
Protection Agency publishes its Notice 
in the Federal Register. 
ADDRESSES: Copies of the Little Snake 
Proposed RMP/Final EIS have been sent 
to affected Federal, State, and local 
government agencies and to interested 
parties. Copies of the Proposed RMP I 
Final EIS are also available for public 
inspection at the following locations: 

1. Bureau of Land Management, 
Colorado State Office, 2850 Youngfield 
Street, Lakewood, Colorado 80215. 

2. Bureau of Land Management, Little 
Snake Field Office, 455 Emerson Street, 
Craig, Colorado 81625. 
Interested persons may also review the 
Proposed RMP/Final EIS at the 
following Web site: http://www.blm.gov/ 
colst/enl[olls[olplanslrmp Jevision. 
html. Upon request, additional copies in 
limited numbers of both paper and 
digital formats are available. 

All protests must be in writing and 
mailed to the following addresses: 

Ovemight mail: 

BLM Director (210), Attention: Brenda Williams, P.O. Box 66538, BLM Director (210), Attention: Brenda Williams, 1620 L Street, NW., 
Washington, DC 20035. Suite 1075, Washington, DC 20036. 

FOR FURTHER INFORMATION CONTACT: 
Jeremy Casterson, RMP Project Manager, 
455 Emerson Street, Craig, Colorado 
81625,970-826-5071, 
Jeremy _ Casterson@blm.gov. 

SUPPLEMENTARY INFORMATION: The 
planning area is located in Northwest 
Colorado in Moffat, Routt, and Rio 
Blanco counties. The plan will provide 
a framework to guide subsequent 
management decisions on 
approximately 1.3 million acres of BLM
administered public lands and 1.1 
million acres of BLM-adlninistered 
subsurface mineral estate. The Little 
Snake Field Office area is currently 
being managed under its 1989 RMP, 
which has been amended for Oil and 
Gas Leasing (1991), Black-Footed Ferret 
Reintroduction (1996), Land Health 
Standards (1997), and the Emerald 
Mountain Land Exchange (2007). 

The Draft RMP lEIS was made 
available for public review for a 90-day 
period beginning in February 2007. 
After the careful review and 
consideration of all public comments, 
changes to Alternative C (the Preferred 
Alternative as described in the Draft 
RMP/EIS) have been made to clarify 
management direction, incorporate as 
appropriate management direction from 

other alternatives analyzed, and update 
the effects analysis. 

The Little Snake Field Office has 
worked extensively with interested and 
affected publics and cooperating 
agencies in the development of the 
Proposed RMP/Final EIS. Cooperating 
agencies include: Moffat County, the 
Colorado Department of Natural 
Resources, the U.S. Fish and Wildlife 
Service, the City of Steamboat Springs, 
and the Juniper Water Conservancy 
District. 

During the public review of the Draft 
RMP/EIS, the Environmental Protection 
Agency, in consultation with the BLM, 
identified areas where additional air 
quality information would augment the 
existing analysis in the Draft RMP/EIS. 
As a result, on December 19, 2007, the 
BLM published its Notice of Intent to 
prepare additional air quality analysis 
in the Federal Register. On October 10, 
2008, the BLM published the Notice of 
Availability (NOA) in the Federal 
Register for Additional Air Quality 
Impact Assessment to support the Little 
Snake Draft RMP/EIS. On November 19, 
2008, the BLM published a Notice of 
Correction to the NOA for additional air 
quality information in the Federal 
Register. The additional air quality 
analysis information was released to the 

public for review and comment. A 
response to these comments and all 
other public comments is included in 
the Proposed RMP/Final EIS. 

The Proposed RMP/Final EIS 
addresses many issues important to the 
area, including energy development. 
special designations, transportation and 
travel management, wildlife habitat and 
socio-economic values. Four 
alternatives were analyzed in the 
Proposed RMP/Final EIS. 

Alternative A, the No Action 
Alternative, would maintain present 
uses by continuing present management 
direction and activities. Commodity 
production and unrestricted off
highway vehicle (OHV) travel would be 
allowed throughout a majority of the 
planning area. 

Alternative B would allow the greatest 
extent of resource use within the 
planning area, while maintaining the 
basic protection needed to sustain 
resources. Under tllls alternative, 
constraints on commodity production 
for the protection of sensitive resources 
would be the least restrictive within the 
limits defined by law, regulation, and 
BLM policy. Fewer areas would be 
limited or closed to OHV use than under 
the No Action Alernative. 
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Environmental Impact Statement 

The EIS will consider three 
alternatives: The proposed action 
(establishment ofthe GCP), no action 
(no project/no section 10 permit), and 
continuing to process HCPs in yearly 
batches of applications, as we do 
currently. A detailed description of the 
proposed action and alternatives in the 
ABM GCP will be included in the EIS. 
The EIS will also identify potentially 
significant impacts on biological 
resources, land use, air quality, water 
quality, water resources, economics, and 
other environmental resource issues that 
could occur directly or indirectly with 
implementation of the proposed action 
and alternatives. Different strategies for 
avoiding, minimizing, and mitigating 
the impacts of incidental take may also 
be considered. 

The primary purpose of the scoping 
process is to identify important issues 
raised by the public related to the 
proposed action. 

Public Comments 
Outside of the public hearings, we 

will accept comments in written form 
only. To ensure that we identify the full 
range of issues related to the permit 
application, we invite written comments 
from interested parties. Please reference 
the ABM GCP in such comments. 

If you wish to comment, you may 
submit comments by anyone of the 
following methods: 

U.S. mail: Alabama Field Office (see 
ADDRESSES). 

E-mail: darrenjeblanc@fws.gov. 
Please include your name and return 
mailing address in your e-mail message. 
If you do not receive a confirmation 
from us that we have received your 
email, contact us directly at either 
telephone number listed (see FOR 
FURTHER INFORMATION CONTACT). 

Hand delivery: Hand-deliver 
comments to either of our offices listed 
under ADDRESSES. 

Availability of Public Comments 
Before including your address, phone 

number, e-mail address, or other 
personal identifying information in your 
comment, you should be aware that 
your entire comment-including your 
personal identifying information-may 
be made publicly available at any time. 
While you can ask us in your comment 
to withhold your personal identifying 
information from public review, we 
cannot guarantee that we will be able to 
do so. 

Reasonable Accommodation 
Persons needing reasonable 

accommodations in order to attend and 
participate in the public meeting should 

contact Denise Rowell at 251/441-5181 
as soon as possible. In order to allow 
sufficient time to process requests, 
please call no later than 1 week before 
the public meeting. Information 
regarding this proposed action is 
available in alternative formats upon 
request. 

Authority: We provide this notice under 
section 10 of the Act (16 U.S.C. 1531 et seq.) 
and NEPA regulations (40 CFR 1506.6). 

Dated: August 2, 2010. 
Mark J. Musaus, 
Acting Regional Director, Southeast Region. 
[FR Doc. 2010--21268 Filed 8-25-10; 8:45 am] 

BIWNG CODE 431D-55-P 

DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

Land Acquisitions; Tohono O'odham 
Nation, Arizona 

AGENCY: Bureau of Indian Affairs, 
Interior. 
ACTION: Notice of Final Agency 
Determination. 

SUMMARY: The Assistant Secretary
Indian Affairs made a final agency 
determination to acquire Parcel 2 
consisting of 53.54 acres of land into 
trust for the Tohono O'odham Nation of 
Arizona on July 23,2010. This notice is 
published in the exercise of authority 
delegated by the Secretary of the Interior 
to the Assistant Secretary-Indian 
Affairs by 209 Departmental Manual 8.1. 
FOR FURTHER INFORMATION CONTACT: 
Paula L. Hart, Director, Office ofIndian 
Gaming, MS-3657 MIB, 1849 C Street, 
NW., Washington, DC 20240; Telephone 
(202) 219-4066. 
SUPPLEMENTARY INFORMATION: This 
notice is published to comply with the 
requirement of 25 CFR part 151.12(b) 
that notice be given to the public of the 
Secretary's decision to acquire land in 
trust at least 30 days prior to signatory 
acceptance of the land into trust. The 
purpose ofthe 30-day waiting period in 
25 CFR part 151.12(b) is to afford 
interested parties the opportunity to 
seek judicial review of final 
administrative decisions to take land in 
trust for Indian tribes and individual 
Indians before transfer oftitle to the 
property occurs. On July 23, 2010, the 
Assistant Secretary-Indian Affairs 
decided to accept Parcel 2, consisting of 
53.54 acres of land into trust for the 
Tohono O'odham Nation of Arizona. 
Pursuant to the Gila Bend Indian 
Reservation Lands Replacement Act, 
Public Law 99-503,100 Stat. 1798 
(1986) Section 6(d) mandates: "The 
Secretary, at the request of the Tribe, 

shall hold in trust for the benefit of the 
Tribe any land which the Tribe acquires 
pursuant to subsection (c) which meets 
the requirements ofthis subsection. Any 
land which the Secretary holds in trust 
shall be deemed to be a Federal Indian 
Reservation for all purposes. Land does 
not meet the requirements of this 
subsection if it is outside the counties 
of Maricopa, Pinal, and Pima, Arizona, 
or within the corporate limits of any city 
or town. Land meets the requirements of 
this subsection only if it constitutes not 
more than three separate areas 
consisting of contiguous tracts, at least 
one of which areas shall be contiguous 
to San Lucy Village. The Secretary may 
waive the requirements set forth in the 
preceding sentence if he determines that 
additional areas are appropriate." The 
53.54 acre parcel is located in Maricopa 
County, Arizona, and the parcel is not 
"within the corporate limits of any city 
or town." 

The legal description of the property 
is as follows: 

PARCEL NO. 2 

THE WEST HALF OF THE WEST HALF OF 
THE NORTHEAST QUARTER AND THE 
WEST HALF OF THE EAST HALF OF THE 
WEST HALF OF THE NORTHEAST 
QUARTER OF SECTION 4, TOWNSHIP 2 
NORTH, RANGE 1 EAST OF THE GILA 
AND SALT RIVER BASE AND MERIDIAN, 
MARICOPA COUNTY, ARIZONA; 

EXCEPT THE WEST 360.14 FEET 
(MEASURED), WEST 360.00 FEET 
(RECORD) OF THE NORTH 484.19 FEET 
(MEASURED), NORTH 484.00 FEET 
(RECORD); AND 

EXCEPT THE NORTH 258.00 FEET OF THE 
WEST 460.00 FEET OF THE WEST HALF 
OF THE WEST HALF OF THE 
NORTHEAST QUARTER OF SAID 
SECTION 4; AND 

EXCEPT THE NORTH 40.00 FEET, 
THEREOF; AND 

EXCEPT THOSE PORTIONS THEREOF 
WHICH LIE NORTHERLY OF THE 
FOLLOWING DESCRIBED LINE; 

BEGINNING AT A POINT ON THE NORTH
SOUTH MIDSECTION LINE OF SAID 
SECTION 4, WIDCH POINT BEARS 
SOUTH 01 DEGREES 36NITNUTES34 
SECONDS WEST (RECORD AS SOUTH 00 
DEGREES 16NITNUTES 56 SECONDS 
WEST ACCORDING TO ADOT PARCEL 7-
4241),55.01 FEET FROM THE NORTH 
QUARTER CORNER OF SAID SECTION 4; 

THENCE EAST (RECORDED AS NORTH 88 
DEGREES 40 MINUTES 28 SECONDS 
EAST, ACCORDING TO ADOT PARCEL 7-
42410), 503.20 FEET; 

THENCE NORTH (RECORDED AS NORTH 
01 DEGREES 19 MINUTES 32 SECONDS 
WEST ACCORDING TO ADOT PARCEL 7-
4241), 55.00 FEET TO THE POINT OF 
ENDING ON THE NORTH LINE OF SAID 
SECTION 4, WHICH POINT BEARS 
NORTH 88 DEGREES 40 NITNUTES 28 
SECONDS EAST, 501.66 FEET FROM 
SAID NORTH QUARTER CORNER OF 
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SECI'ION 4, AS CONVEYED TO THE 
STATE OF ARIZONA IN DEED 
RECORDED IN RECORDING NO. 86-
652262 OF OFFICIAL RECORDS; AND 
EXCEPT THAT PARCEL OF LAND LYING 
WITHIN SAID NORTHEAST QUARTER 
OF SECTION 4 AND BEING A PORTION 
OF THAT CERTAIN PARCEL DESCRIBED 
IN RECORDING NO. 95--490799 OF 
OFFICIAL RECORDS, DESCRIBED AS 
FOLLOWS: 

COMMENCING AT THE NORTH QUARTER 
CORNER OF SAID SECTION 4; 

THENCE NORTH 88 DEGREES 40 MINUTES 
25 SECONDS EAST, ALONG THE NORTH 
LINE OF SAID NORTHEAST QUARTER, 
998.19 FEET; 

THENCE SOUTH 00 DEGREES 09 MINUTES 
14 SECONDS WEST, 40.01 FEET TO THE 
NORTHEAST CORNER OF SAID PARCEL 
ON THE SOUTH LINE OF THE NORTH 
40.00 FEET OF SAID NORTHEAST 
QUARTER AND THE POINT OF 
BEGINNING; 

THENCE SOUTH 00 DEGREES 09 MINUTES 
14 SECONDS WEST, ALONG THE EAST 
LINE OF SAID PARCEL, 28.05 FEET; 

THENCE NORTH 68 DEGREES 29 MINUTES 
09 SECONDS WEST, 42.26 FEET TO A 
POINT ON THE SOUTH LINE OF THE 
NORTH 51.64 FEET OF SAID 
NORTHEAST QUARTER; 

THENCE SOUTH 88 DEGREES 40 MINUTES 
25 SECONDS WEST, ALONG SAID 
SOUTH LINE, 455.83 FEET TO A POINT 
ON THE EAST LINE OF THAT PARCEL 
CONVEYED TO ARIZONA DEPARTMENT 
OF TRANSPORTATION IN RECORDING 
NO. 86-652262 OF OFFICIAL RECORDS; 

THENCE NORTH 01 DEGREES 19 MINUTES 
35 SECONDS WEST, ALONG SAID EAST 
LINE, 11.64 FEET TO A POINT ON THE 
SOUTH LINE OF THE NORTH 40.00 FEET 
OF SAID NORTHEAST QUARTER; 

THENCE NORTH 88 DEGREES 40 MINUTES 
25 SECONDS EAST, ALONG THE SOUTH 
LINE, 495.50 FEET TO THE POINT OF 
BEGINNING, AS CONVEYED TO 
MARICOPA COUNTY IN DEED 
RECORDED IN RECORDING NO. 99-
332877 OF OFFICIAL RECORDS. 

Larry Echo Hawk, 
Assistant Secretary-Indian Affairs. 
[FR Doc. 2010-21130 Filed 8-25-10; 8:45 am] 

BILLING CODE 431D-4N-P 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[LLUT9100o-L1040000o-PHOOOo-24-1A] 

Notice of Utah's Resource Advisory 
Council (RAC) Meeting 

AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Notice of Utah's Resource 
Advisory Council (RAC) Meeting. 

SUMMARY: In accordance with the 
Federal Land Policy and Management 
Act (FLPMA) and the Federal Advisory 

Committee Act of 1972 (F ACA), the U.S. 
Department of the Interior, Bureau of 
Land Management's (BLM) Utah 
Resource Advisory Council (RAC) will 
meet as indicated below. 
DATES: The Utah RAC will meet 
Monday, September 13,2010, from 8 
a.m.-4:30 p.m., in the Monument 
Conference Room at the Bureau of Land 
Management's Utah State Office. 
ADDRESSES: The Bureau of Land 
Management's Utah State Office is 
located at 440 West 200 South, Fifth 
Floor, Salt Lake City, Utah 84101. 
FOR FURTHER INFORMATION CONTACT: 
Sherry Foot, Special Programs 
Coordinator, Utah State Office, Bureau 
of Land Management, P.O. Box 45155, 
Salt Lake City, Utah 84145-0155; phone 
(801) 539-4195. 
SUPPLEMENTARY INFORMATION: The 15-
member Council advises the Secretary 
of the Interior, through the Bureau of 
Land Management, on a variety of 
planning and management issues 
associated with public land 
management in Utah. Planned agenda 
topics include a welcome and 
introduction by the BLM's new Utah 
State Director, Juan Palma; an overview 
of BLM Utah issues; the history, 
mandate, and purpose of rapid 
ecoregional assessments; a discussion 
on the governor's balanced resources 
council; an overview of the Rich County 
Allotment Consolidation Project; a 
presentation on Energy by Design, by 
The Nature Conservancy; and, an 
update on the Wild Horse and Burro 
Strategy. A half-hour public comment 
period, where the public may address 
the Council, is scheduled to begin from 
11:30 a.m.-noon. Written comments 
may be sent to the Bureau of Land 
Management's address listed above. 

Transportation, lodging, and meals 
are the responsibility of the 
participating public. 

Dated: August 20, 2010. 
Approved: Juan Palma, 
State Director. 
[FR Doc. 2010-21283 Filed 8-25-10; 8:45 am] 

BILLING CODE 431D-DQ-P 

INTERNATIONAL TRADE 
COMMISSION 

Notice of Receipt of Complaint; 
Solicitation of Comments Relating to 
the Public Interest 

AGENCY: U.S. International Trade 
Commission. 
ACTION: Notice. 

SUMMARY: Notice is hereby given that 
the U.S. International Trade 

Commission has received a complaint 
entitled In Re Certain Toner Cartridges 
and Components Thereof, DN 2750; the 
Commission is soliciting comments on 
any public interest issues raised by the 
complaint. 
FOR FURTHER INFORMATION CONTACT: 
Marilyn R. Abbott, Secretary to the 
Commission, U.S. International Trade 
Commission, 500 E Street, SW., 
Washington, DC 20436, telephone (202) 
205-2000. The public version of the 
complaint can be accessed on the 
Commission's electronic docket (EDIS) 
at http://edis.usitc.gov, and will be 
available for inspection during official 
business hours (8:45 a.m. to 5:15 p.m.) 
in the Office ofthe Secretary, U.S. 
International Trade Commission, 500 E 
Street, SW., Washington, DC 20436, 
telephone (202) 205-2000. 

General information concerning the 
Commission may also be obtained by 
accessing its Internet server (http:// 
www.usitc.gov). The public record for 
this investigation may be viewed on the 
Commission's electronic docket (EDIS) 
at http://edis.usitc.gov. Hearing
impaired persons are advised that 
information on this matter can be 
obtained by contacting the 
Commission's TDD terminal on (202) 
205-1810. 
SUPPLEMENTARY INFORMATION: The 
Commission has received a complaint 
filed on behalf of Lexmark International, 
Inc. on August 20, 2010. The complaint 
alleges violations of section 337 ofthe 
Tariff Act of 1930 (19 U.S.C. 1337) in 
the importation into the United States, 
the sale for importation, and the sale 
within the United States after 
importation of certain Toner Cartridges. 
The complaint names as respondents 
Ninestar Image Co. Ltd. of Guangdong, 
China; Ninestar Image Int'I, Ltd. of 
Guangdong, China; Seine Image 
International Co. Ltd. of New 
Territories, Hong Kong; Ninestar 
Technology Company, Ltd. of 
Piscataway, NJ; Ziprint Image 
Corporation of Walnut, CA; Nano 
Pacific Corporation of South San 
Francisco, CA; IJSS Inc., d/b/a 
TonerZone.com Inc. and Inkjet 
Superstore of Los Angeles, CA; Chung 
Pal Shin, d/b/a Ink Master of Cerritos, 
CA; Nectron International, Inc. of 
Sugarland, TX; Quality Cartridges Inc. 
of Brooklyn, NY; Direct Billing 
International Incorporated, d/b/a Office 
Supply Outfitter and d/b/a The Ribbon 
Connection of Carlsbad, CA; E-Toner 
Mart, Inc. of South EI Monte, CA; Alpha 
Image Tech of South EI Monte, CA; 
ACM Technologies, Inc. of Corona, CA; 
Virtual Imaging Products Inc. of North 
York, Ontario, Canada; Acecom Inc-San 
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U.S. Department 
of the Interior 

Office of the Assistant Secretary-Indian Affairs 

Date: August 31, 2010 
Contact: Nedra Darling 

202-219-4152 

Echo Hawk Announces Tribal Consultation on 
Indian Gaming Land into Trust Determinations 

WASHINGTON, D.C. - Assistant Secretary-Indian Affairs Larry Echo Hawk today announced 
that the Indian Affairs Office oflndian Gaming (OIG) will conduct tribal consultation with 
federally recognized tribes on Indian Gaming Land into Trust Determinations. A letter 
announcing the meetings was sent to tribal leaders on August 24,2010. 

"I am pleased that Indian Affairs is continuing our consultation with tribes," Echo Hawk said. 
"It is critical that we work together with tribes to address important issues regarding Indian 
Gaming and sovereignty." 

Secretary Salazar issued a directive on July 18, 2010, recommending a thorough review of the 
"current guidance and regulatory standards" used to make decisions for off-reservation two-part 
determinations under Section 20 of the Indian Gaming Regulatory Act (lGRA) and its 
implementing regulations. In accordance with the Secretary's directive, and in keeping with the 
Department oflnterior's commitment to government-to-government consultation, the OIG will 
engage with tribal governments on three major subjects: (1) the January 3, 2008 Memorandum 
regarding Guidance on Taking Off-reservation Land into Trust for Gaming Purposes; (2) 
whether there is a need to revise any of the provisions of25 c'F.R. Part 292, Subpart A 
(Definitions) and Subpart C (Two-Part Determinations); and (3) whether the Department of the 
Interior's process of requiring compliance with 25 c'F.R. Part 151 (Land Into Trust Regulations) 
should come before or after the Two-Part Determination. 

The Office of Indian Gaming implements the Secretary's responsibilities under the Indian 

Gaming Regulatory Act. The office reviews and approves/disapproves fee-to-trust applications; 

gaming leases; tribal/state compacts; per capita distributions plans; gaming contracts; Secretarial 

procedures for class III gaming and requests to game on land acquired in trust after the 
enactment oflGRA. The office is also charged with developing policies and procedures, 

providing technical assistance and training in all of the above areas. 

-Continued-
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The Office of Indian Gaming has scheduled consultations to be held on the following dates: 

September 23.2010. 1 :00 pm - 4:00 pm 
Hilton Garden Inn Spokane Airport 
9015 US 2 or 9015 W. Sunset Hwy. 
Spokane, W A 99224 
(509) 244-5866 
Held on the last day of A TN! Annual 
Conference 

October 5. 2010. 9:00 am -12:00 noon 
Red Lion Hotel at Arden Village 
1401 Arden Way 
Sacramento, CA 95815 
(916) 922-8041 

October 14. 201O.l:00 pm - 4:00 pm 
Turning Stone Resort & Casino 
5218 Patrick Road 
Verona, NY 13478-3012 
(315) 361-8248 
Held on the last day of USET Conference 

October 21. 2010. 9:00 am -12:00 noon 
Mystic Lake Resort & Casino 
2400 Mystic Lake Blvd 
Prior Lake, MN 55374 
(952) 445-9000 or (800) 262-7799 
Held following NIGA Conference 

November 16.2010.] :00 pm-4:00 pm 
National Indian Programs Training Center 
1011 Indian School Road, NW 
Albuquerque, New Mexico 87104 
(505) 563-5400 
Held concurrently with NCAI Conference 

November 18. 2010.1:00 pm - 4:00 pm 
Rio Las Vegas Hotel & Casino 
3700 West Flamingo Road 
Las Vegas, NY 89103 
(702) 777-7777 
Held concurrently with G2E Conference 

Comments may be mailed or hand delivered to the Office of Indian Gaming, 1849 C Street 
N.W., MS-3657-MIB, Washington, D.C. 20240. Please contact the Office of Indian Gaming at 
(202) 219-4066 for any additional questions you might have about the upcoming meetings. 

Additional information can be found on the "Current Tribal Consultations" page of the Indian 
Affairs website at http://www.indianaffairs.gov/WhoWeAre/AS-JA/Consultationlindex.htm. 

-DOI-
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FF. Approved Gaming Acqu·si ions 

Since Enactment of IGRA on 

October 17, 1988 

Prepared by the Bureau of Indian Affairs (June 29, 2010). 
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APPROVED GAMING ACQUISITIONS 
SINCE ENACTMENT OF IGRA 

OCTOBER 17, 1988 

TRIBE CITY, COUNTY & STATE 

OFF-RESERVATION 

Forest County Potawatomi Milwaukee, Milwaukee County, Wisconsin 

Kalispel Tribe Airway Heights, Spokane County, 
Washington 

Keweenaw Bay Indian Community Chocolay Township, Marquette County, 
Michigan 

Fort Mojave Indian Tribe Needles, San Bernardino County, 
California 

Northern Cheyenne Tribe of Big Horn County, Montana 
Montana 

EQUAL FOOTING EXCEPTIONS 

Grand Ronde Community Grand Ronde, Polk County, Oregon 

Cherokee Nation Catoosa, Rogers County, Oklahoma 

Tunica-Biloxi Tribe Avoyelles Parish, Louisiana 

Cherokee Nation Siloam Springs, Delaware County, 
Oklahoma 

Coushatta Tribe Allen Parish, Louisiana 

Sisseton Wahpeton Sioux Richland County, North Dakota 

Siletz Tribe Lincoln City, Lincoln County, Oregon 

Coquille Tribe Coos Bay, Coos County, Oregon 

White Earth Chippewa Mahnomen, Mahnomen County, 
Minnesota 

Mohegan Tribe New London, Montville County, 
Connecticut 

Wyandotte Tribe Kansas City, Wyandotte County 
Kansas 

Saginaw Chippewa Mt. Pleasant, Isabella County, Michigan 

Klamath Tribes Chiloquin, Klamath County, Oregon 
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APPROVED GAMING ACQUISITIONS 
SINCE ENACTMENT OF IGRA 

OCTOBER 17, 1988 

Little River Band of ottawa Manistee, Manistee County, Michigan 

Fort Sill Apache Lawton, Comanche County, Oklahoma 

Little Traverse Bay Bands Petoskey, Emmett County, Michigan 

Paskenta Band of Nomlaki Indians Corning, Tehema County, California 

Lytton Band of Porno Indians San Pablo, Contra Costa County, 
California 

Pokagon Band of Potawatomi New Buffalo, Berrien County, Michigan 

United Auburn Indian Community Placer County, California 

Nottawaseppi Huron Band of Battle Creek, Calhoun County, Michigan 
Potawatomi 

Seneca Nation Niagara Falls, Niagara County, 
New York 

Ponca Tribe Crofton, Knox County, Nebraska 

Little Traverse Bay Bands Petoskey, Emmett County, Michigan 

Skokomish Indian Tribe Skokomish Reservation, Mason County, 
Washington 

Suquamish Indian Tribe Suquamish, Kitsap County, Washington 

Picayune Rancheria of Chukchansi Coursegold, Madera County, California 
Indians 

Match-E-Be-Nash-She-Wish Band Wayland Township, Allegan County 
(Gun Lake Tribe) of Pottawatomi Michigan 
Indians 

Snoqualmie Tribe Snoqualmie, King County, Washington 

Elk Valley Rancheria Del Norte County, California 

Skokomish Indian Tribe Mason County, Washington 

Mechoopda Indian Tribe Butte County, California 
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APPROVED GAMING ACQUISITIONS 
SINCE ENACTMENT OF IGRA 

OCTOBER 17, 1988 

Puyallup Indian Tribe Fife, Pierce County, Washington 

Federated Indians of Graton Rohnert Park, Sonoma County, California 
Rancheria 

Habernatolel Porno Band of Upper Upper Lake, Lake County, California 
Lake 

Muckleshoot Indian Tribe King & Pierce County, Washington 
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