
IN THE SUPREME COURT OF THE CHEROKEE NATION 
 

CARA COWAN-WATTS,  
In her Official Capacity as Council 
Member District 7 and as an Individual 
And DON GARVIN,  
In his Official Capacity as Council 
Member District 4,  
                                Appellant, 
v. 
 
PRINCIPAL CHIEF CHADWICK 
SMITH IN HIS OFFICIAL CAPACITY,  
and 
CHEROKEE NATION TRIBAL 
COUNCIL,  
 
                                   Respondents. 
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APPELLANT’S OPENING BRIEF 

 
  
 COMES NOW Cara Cowan-Watts, a citizen of the Cherokee Nation, registered 

voter, and District 7 Council Member, and in support of her Petition in Error submits the 

following Opening Brief.  

BRIEF 

I. THE DISTRICT COURT ERRED IN THE DEFERENCE GIVEN THE 

TRIBAL COUNCIL. 

While separation of powers is important, the District Court misplaced the 

deference to be given to the Chief and Tribal Council in reviewing LA 22-10. The Court 

Opinion indicates that because a majority of the Council and the Chief worked together 
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the Court should not redraw the districts. However the question should have been 

whether a difference of 8,000 voters, or 22% above the mean, between districts is 

reasonably equal under the constitution.  

In addition to the separation of power doctrine, there is a basic democratic 

principal of the balance of power among branches of government. The Courts are the 

balance to the powers of the legislature intended to protect the rights of the minority. The 

Constitution protects the rights of the minority and these rights must be enforced by the 

courts. If the majority, represented by the Chief and Council, choose to disenfranchise the 

minority, then who else but the Court will defend their constitutional right to equal 

representation? 

While the Council may be empowered by the Constitution with wide latitude to 

choose the number of districts and the boundaries of such districts, the Constitution 

requires, and this Court must enforce, that each district have a “reasonably equal division 

of citizenship among the districts.” This is a limitation on the Council that must be 

enforced by the court. The word “reasonably” is deliberately vague and so the drafters of 

the Constitution clearly intended that the Court decide the outer boundaries of 

reasonableness from time to time. The District Court should not have given deference to 

the Council and Chief in interpreting the Constitution, a power reserved to the Courts in 

Article VIII, Section 4. 

II. THE POPULATION DEVIATION OF DISTRICT 5 IS 

UNCONSTITUTIONALLY UNREASONABLE. 
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This court, in Lay v. Cherokee Nation, No. 97-05, held that the constitution 

requires a “one person, one vote” division of citizenship among the districts. In Lay, this 

Court required a change in the number of representatives in order to effect a more equal 

distribution. There is no indication in this opinion as to the number of citizens in each 

district or the acceptable deviation among districts. And although the Constitution was 

amended after Lay, the apportionment language is unchanged. In effect the Nation 

ratified the Lay decision by not making any changes in 1999 to reverse or modify that 

ruling. 

Lay did hold that representation should be equal, however the parties agree that 

perfectly equal representation is practically impossible. Thus the issue today is what is an 

acceptable deviation to meet the Constitution’s reasonableness standard. Earlier in this 

case the District Court issued an order dated June 11, 2010, striking down a districting 

plan because the deviation exceeded 10%. See Finding #6. However in the final order 

appealed approved a districting plan in which petitioner’s district exceeds the optimal 

number of voters by over 22%.  

Before the District Court the parties discussed and agreed on the 10% standard 

found in some federal case law. However there are two standards in federal law and so 

the issue before this court is to determine an acceptable mathematical deviation standard 

for the Cherokee Nation. Due to the shortness of time and the availability of an excellent 

and unbiased resource, this brief will reference the National Conference of State 

Legislators “Redistricting Law 2010” (RL). (available at www.ncsl.org and referenced 

pages attached as Appendix A) 
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For federal congressional districts the standard is “as nearly equal in population as 

practicable.” Wesberry v.Sanders, 376 U.S. 1 (1964). This is based on the Article I, 

Section 2.3 requirement that “Representatives …shall be apportioned among the several 

states … according to their respective numbers.” See RL 2010 at 26 – 30. Under this 

standard many districting plans under 1% deviation have been struck down as unequal 

unless there was no practical way to make it more equal.  

Note that the term “practicable” is carefully chosen as the word “practical” is more 

commonly used. The American Heritage Dictionary defines “practicable” as “capable of 

being . . . done . . . .” It notes by comparison that something “practical” is not only 

capable of being done, but “also sensible and worthwhile.” It illustrates the difference 

between the two by pointing out that “It might be practicable to transport children to 

school by balloon, but it would not be practical.” In election districting this means that if 

a more equal alignment is available it should be used.  

The Cherokee Nation Constitution should be held to the same standards as 

Congressional districts because the drafters chose the term “reasonably equal division of 

citizenship among the districts.” This term is functionally equivalent to the United States 

Constitution’s “apportioned among the several states … according to their respective 

numbers.” Given that the drafters of the 1975 Constitution knew well the federal standard 

and choose very similar language indicates that the Nation expects a high standard of 

equality between districts.  

Understanding that the States have the Census and much more resources than the 

Cherokee Nation, this Court should at least require that if a more equal plan is possible 
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then it should be adopted. A less than1% deviation may be impossible and given the 

uncertain population numbers, it may be statistically insignificant. However this court 

should rule that the Congressional standard matches the intent of the Cherokee Nation 

Constitution and a plan must be declared unconstitutional if a more equal plan is 

available. In this case a plan was rejected by the Council, Appendix B, even though it 

was more equal than the plan adopted, Appendix C.  

In federal law, the United States Supreme Court has allowed state legislative 

districts wider latitude under the 14th Amendment’s equal protection clause. This line of 

cases is the source of the 10% rule. RL at 30 – 36. Deviations under 10% are considered 

to be prima fascia constitutional while deviations above 10% require justification. Note 

that cases have held that percentages below 10% can still be challenged and so this is no 

safe haven. In the case at bar the deviation is over 22% and should be ruled per se 

unconstitutional.  

 
III. THE RATIONALE GIVEN IS Ex Post Facto AND SHOULD NOT BE 

CONSIDERED. 

The Principal Chief and Attorneys for the Council hung their hat in trial on case 

law that allowed large deviations based on a purported goal of keeping like communities 

with similar social, economic and developmental interests together. However, the 

minutes of the Council reveal that there was insignificant discussion of any “rational state 

policy” that would justify a 22% deviation from equality. In the Rules Committee of June 

24, 2010, the minutes reflect that redistricting was discussed under announcements, but 
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there was no mention of reasons to deviate from equality. On July 12, 2010, Chair Frailey 

mentions that the map under consideration would “keep communities of interest 

together.” But there was no discussion of how, or any other detail given. On page 4 of 

these minutes Councilor Glory-Jordan notes that the map under consideration “appears to 

keep like people and communities together.” Page 6 contains a few mentions of keeping 

communities of interest together but there is no data or demographics provided to arrive 

at this conclusion.  

Councilor Cobb is quoted in the Council’s brief of July 23, 2010, but without 

reference to the date or meeting. However this is a far different rationale than that now 

proffered by defendants.  Cobb discusses, without supporting evidence, the big city 

versus small town character of the counties surrounding his. But in court Counsel brought 

up industry, income, infrastructure, and education. There is no coincidence tht this 

language Unfortunately no empirical evidence was produce either in Council or Court. 

And attorneys should not be allowed to testify.  

Most significantly, the meager discussion was limited in scope to only 5 of the 14 

counties. This shows that the proffered policy was not applied consistently across the 

districts as required by the case law Defendants cited below. We have no evidence to 

show if changes to other districts should be made if the alleged policy is applied all 

districts. Deviations from equality should be well documented, fully debated and applied 

equally across the jurisdiction.  

This Council spent more time debating 5 or 15 districts but only mentioned 

communities in passing. The discussion in the District Court by Counsel should not be 
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sufficient to create a rational public policy that was the basis for the Council decision. 

The Council failed to meet its burden here and the lawyers efforts to rehabilitate the 

decision-making process should be discarded. 

 
IV. THE RATIONALE GIVEN IS IRRATIONAL. 

As some amicus briefs point out well, there are just as many reasons to place 

Washington County with Nowata and Craig Counties than with Tulsa and Rogers. There 

is an inconsistency problem with the scheme of grouping urban developed areas and rural 

undeveloped areas in that the Council articulated no reason that rural and urban areas 

should be separated and that many other rural and urban areas are kept together in other 

districts. Maps will show that rural Evening Shade is grouped with Muskogee, Bell with 

Grove, Salina with Nowata. And some closely affiliated rural communities are split, such 

as Kenwood and Salina, Oaks and Rocky Ford. And the community of Chewey is split 

between District 1 and District 2. This is clearly not a rational policy sufficient to 

overcome equal representation if it is only applied in one locality but not others. 

The Council is trying to use the State law County lines, which is acceptable if it 

results in “reasonably equal” districts. While the Council purportedly found it good 

policy to join Washington County with Tulsa and Rogers County, the State has for many 

years grouped Washington County with Nowata County.  

The state senate district #29 consists of Washington, Nowata, and Craig counties. 

Exactly the alignment of Appellants preferred alignment in Appendix B. See 

http://www.oksenate.gov/Senators/images/districts/state_districts_map.pdf 
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The state house district 10 places the northern half of Washington County with 

Nowata County. See 

http://www.okhouse.gov/Documents/Districts/New%20Districts/HD10.pdf  

Judicial district 11 also has Washington and Nowata County together. See 

http://www.okatlas.org/okatlas/geopolitical/judi-district.htm 

The District Attorney district 11 is the same as the Judicial district. See 

http://www.ok.gov/dac/map/district_map.php.   

Only the Congressional district #1 places Washington County with Tulsa County. See 

http://www.govtrack.us/congress/findyourreps.xpd?state=OK 

Cherokee Nation data further supports the commonalities between Washington and 

Nowata Counties. Publicly available data about clients at Cherokee Nation clinics show that of 

people who cross county lines more go back and forth between Washington and Nowata than 

either to Tulsa. See Appendix D. Much more analysis could be done on other data, but this 

readily available empirical data was clearly not considered by the Council and contradicts the 

conclusory statements made by Council members and attorneys below. 

V. CONCLUSION 

It was inevitable that this Court would add to the holding in Lay to further 

interpret the election provisions of the Constitution and this Court has the opportunity 

here to steer the Nation toward a more democratic government as Cherokees have 

enjoyed for centuries. Federal and state laws are instructive but it is time to establish 

Cherokee Nation law. The Council here trumped up justifications to excuse some other 

purpose of which we can only speculate. There is a very “practicable” solution in simply 

moving Washington County from District 5 to District 4 as drawn in LA-22-10. Given 
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the inaccuracy in numbers this alignment is acceptable to Appellants. Because the 

Council’s justifications for approving LA-22-10 are even more uncertain than the 

population numbers this is a more reasonably equal apportionment and can be 

implemented in time for the 2011 elections. Appellants ask that this Court declare the 

map attached as “Exhibit A” to LA-22-10 unconstitutional, sever it from the Act, and 

substitute the map attached hereto as Appendix B.   

Respectfully Submitted, 

 ______________________________________                                  
John E. Parris, CNBA #0143, OBA #18979 
1423 S. Indianapolis Ave 
Tulsa OK 74112-5825 
 (918) 931-8928 
jeparris@gmail.com 
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