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COUNTER-STATEMENT REGARDING APPBLLATE JURISDICTION

Appellee does not contest this Court's jurisdiction.



I .

COUNTBR-STATEMBNT OF QUESTIONS PRESBNTED

Whether Appellant waived its sovereign immunity where Appellant provided three

clear and unequivocal waivers of sovereign immunity in signed written contracts, and

accepted the contracts' benefits for over seven without suggesting that they were

unenforceable.

Circuit Court Answered: Yes.

Appellant Answers: No.

Appellee Answers: Yes.

Whether the Appellant waived its tribal court jurisdiction where Appellant provided

three clear and unequivocal waivers of tribal court jurisdiction in signed written

contracts, and accepted the contracts' benefits for over seven without suggesting that

they were unenforceable.

Circuit Court Answered: Yes.

Appellant Answers: No.

Appellee Answers: Yes.

II.

v
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COUNTER-STATEMENT REGARDING STANDARD OF RBVIEW

Appellant has correctly stated that this Court reviews a summary disposition ruling

de novo.

vi



INTRODUCTION'

The Tribe clearly and unequivocally waived its sovereign immunity and tribal court

jurisdiction. Here, the Tribe provided a specific and unequivocal waiver not once, not

twice, but THREE TIMES:

1 "SELLER AND TRIBE HEREBY EXPRESSLY WAIVE ITS
SOVEREIGN IMMUNITY FROM SUIT SHOULD AN ACTION BE
COMMENCED WITH RESPECT TO THIS OPTION AGREEMENT
AND/OR THE ACCOMPANYING AGREEMENT OF SALES.....''
(Plaintiff s Reply Brief, Ex. 1, Option Agreement fl13) (emphasis added);

2 "SELLER AND TRIBB .O' HERBBY EXPRESSLY WAIVE THEIR
SOVEREIGN TMMUNITY FROM SUIT SHOULD AN ACTION BE
COMMENCED WITH RESPECT TO THIS AGREEMENT....''
(Plaintiff s Reply Brief, Ex. 1, Agreement of Sale 1Tl0) (emphasis added); and

3 "THE TRIBE'S WAIVER OF SOVEREIGN IMMUNITY AS
PROVIDED IN SECTION 10 OF THB AGREEMENT OF SALE
ATTACHED TO THE OPTION AGREEMENT... IS INCORPORATED
HEREIN BY REFERENCE WITH REGARD TO ANY ACTION OR
PROCBEDING BY BATES TO ENFORCE ITS RIGHTS RELATING
TO THIS SETTLEMENT AGREEMENT...." (Plaintiffs Reply Brief,
Ex.2, Settlement Agreement fl7) (emphasis added).

Neither fundamental decency nor case law addressing tribal sovereign immunity

support the Tribe's assertion that it is not bound under the Settlement Agreement - an

agreement that was negotiated at length and executed by the Tribe's CFO, who the Tribe's

attorney confirmed was "the Tribe representative." The Tribe contends that it is not bound

by the Settlement Agreement because it failed to pass a resolution in accordance with its

tThis brief refers to Appellant/Sault Ste. Marie Tribe of Chippewa Indians as the
"Tribe" and Appellee/Bates Associates, LLC as "Bates".



internal code. The case law addressing tribal sovereign immunity, however, imposes no such

condition for a valid waiver; the case law only requires that the waiver be specific and

unequivocal. The Tribe's argument attempts to stretch the tribal sovereign immunity doctrine

beyond any conceivable purpose and any applicable precedent.

This dispute began in 2000 when the Trib e,132 Associates (which the Tribe owns) and

Casino (which the Tribe also owns) entered into an Option Agreement and Agreement of

Sale with Bates, which allowed the Tribe to purchase a parking garage located near its

Casino. In the Option Agreement and Agreement of Sale, the Tribe agreed to make

significant repairs and upgrades to the garage, and the Tribe also agreed to sell the garage

back to Bates in2007 with these repairs and upgrades completed. As noted above, the Tribe

gave express waivers of sovereign immunity and tribal court jurisdiction in the Option

Agreement and Agreement of Sale.

Is20A7, when it came time for the Tribe to perform its end of the bargain, it became

evident that the Tribe had failed to undertake the significant upgrades needed to put the

Garagein good condition as required by its express agreement. These disputes were finally

settled (or so Bates thought), as set forth in the Settlement Agreement. In the Settlement

Agreement, the Tribe again waived sovereign immunity and tribal court jurisdiction.

The Tribe subsequently failed to make its payments due under the Settlement

Agreement, which prompted this lawsuit. And in this lawsuit, the Tribe for the first time



made the contention that it was not bound by the Settlement Agreement based upon

,  . . t  ^  t .  . ,  i  t -

sovereign immunity notwithstanding its clear and unequivocal waivers of such immunity.

The Tribe actually acknowledges its clear and unequivocal waivers of sovereign

immunity throughout its appellate brief, but then the Tribe states, but of course none of these

waivers are legitimate. In other words, we lied but so what? It is clear that the law does not

condone this behavior and the Tribe's three clear and unequivocal waivers are legally

sufficient to waive its immunity.

The Tribe would have the Court believe it is not bound despite its clear waivers, and

would have the Court ignore the following additional facts:

The Tribe accepted the benefits of the Option Agreement and Agreement of
Sale for over seven years without any mention that the agreements were
unenforceable, in essence saying "Yes, we took all the benefits from the
contract over seven years, but you now can't sue us for default because we
tricked you by not passing a resolution waiving sovereign immunity."

' 
ft:#H,T#ffi'#,'ff[3l, ilH J,l*',Hiliil:?ffi:]ffi1i1,13:
the Agreement of Sale is unenforceable.

. The Tribe makes the above argument that the original agreements are
unenforceable notwithstanding the fact that the Tribe has no explanation as to
why it entered into the Settlement Agreement in the first place if those prior
agreements were, in fact, unenforceable.

. The Tribe's CFO signed the Settlement Agreement.

r fhe Tribe's attorney expressly assured Bates that the Settlement Agreement
was being signed by the legitimate o'Tribe representative", leaving no doubt he
had authority to waive sovereign immunity.



. For many months after the Settlement Agreement was signed, the Tribe and
their counsel unquestionably accepted the binding nature of the Settlement
Agreement.

. The Tribe through its counsel insisted that the Settlement Agreement was
enforceable in the course of threatening to sue Bates under the Settlement

+fi::il:1"11 
al I e g e d ly bre achin g its c on fi denti al ity provi s i on s re s arding th e

r It was not until after the Tribe's performance became due that it made any
mention that the Settlement Agreement (and the prior Option Agreement and
Agreement of Sale) may not be enforceable.

. The Tribe via the Casino actually made a partial first payment under the
S ettl ement A greement indicating ratification.

The Tribe's appellate brief attempts to justiff its facade, but the facts and law

simply hold otherwise. The circuit court correctly saw past the Tribe's arguments and found

the Tribe liable. This Court should do so as well.

COUNTER-STATEMENT OF FACTS

In September 2000, Bates had a contract to buy a parkin g garage in Detroit located

near the not-yet-opened Greektown casino (the "Garage"). Before Bates closed on the

purchase of the Gar&g€, the Tribe and Casino, LLC (the "Casino") (which the Tribe owns)

came to Bates asking for an assignment ofthe purchase rights. The Tribe desperately needed

th-e Garage to obtain a gaming license, open its casino, and start making money. The Motor

City and MGM casinos had already opened. But the Michigan Gaming Control Board

(MGCB) had delayed giving approval to the Casino -the final hurdle was the lack ofparking

in the irea to accommodate existing business and the influx of Casino patrons and workers.



Bates agreed to arrange a sale of the Garage to the Tribe, thereby giving up the

financial benefit of operating a Garage near the new casino. (Plaintiff s Reply Brief, Ex. 1,

Agreement of Sale, Option Agreement.) Thus, on November 3, 2000, Bates, 132 Associates,

LLC (the Tribe's entity) and the Tribe executed the Option Agreement with an attached

Agreement of Sale. Id. In these documents, the Tribe, 132 Associates, LLC and the Casino

gave Bates an option to buy back the Garage in seven years and agreed to undertake

significant repairs and rehabilitation to put the Garage in good condition by then. Id.

Each of these documents contain express and unequivocal waivers of sovereign

immunity by the Tribe. Agreement of Sale 1T13, Option Agreement'1i10.

The Option Agreement expressly waived sovereign immunity as follows: "Seller and

Tribe hereby expressly waive its sovereign immuni8 from suit should an action be

commenced with respect to this Option Agreement and/or the accompanying Agreement of

Sales or any document relating to this Option." Option Agreement, tf l3 (emphasis added).

The Agreement of Sale also contained an express waiver of sovereign immunity:

"seller and Tribe ... hereby expressly waive their sovereign immunitLfrom suit should an

action be commenced with respect to this Agreement or any document executed in

connection with this Agreement of Sale." Agreement of Sale fl10, (emphasis added).

In addition, the Agreement of Sale contained an express waiver of tribal court

jurisdiction:



The Seller and Tribe expressly submit to and consent to the
jurisdiction of...the courts ofthe State ofMichigan (including all
courts to which decisions of the original jurisdiction courts of
the State of Michigan may be appealed). In the event a suit is
commenced, the Tribe and Seller covenants that they will
not dispute the jurisdiction of ...the courts of the State of
MichigBrl ... Seller and Tribe further covenant that if a suit
is commenced on or regarding the subject matter of this

l,%'.TJ,l[nf X,','TJ"3;1.'"#',il1ft1:t::Tl;::'x
described above.

Agreement of Sale $ 1 0 (emphasis added). Paragraph I 3 of the Option Agreement contained

an identical waiver of tribal court jurisdiction.

The Tribe won approval for their casino shortly after they informed the MGCB at the

: .  r

licensing hearing that Casino had acquired the Garage to resolve the parking shortage.

(Plaintiffs Reply Briet Ex. 3, MGCB Hearing Transcript (Sept.5,2000), pp 16,22-23.)

After receiving the benefits for over seven years, in2007, when it came time for the

Tribe to deliver the Garage to Bates (which had exercised its option), Bates learned that the

Tribe was in breach of its obligations because it had not undertaken the significant upgrades

needed to put the Garage in good condition. (Bates Complaint IJ9.) In addition, the Tribe

even refused to deliver title to the Garage to Bates . Id.

Although the Tribe had clearly defaulted, Bates sought to reach a settlement, even

though it could have recovered much more in a lawsuit. (A study by a national architectural

and engineering firm concluded that it would cost between $6 million and $9 million to

renovate the Garage to return it to good condition as the Tribe and other parties had agreed



to do.) The parties then entered into long and intense negotiations to settle the dispute.

(Plaintiff s Reply Brief, Ex. 1, Halpern Aff. fl2.) Attorney George M. Malis participated in

the ongoing negotiations on behalf of 132 Associates, the Tribe, and Casino. Id.

When the principals reached agreement on the basic terms, Bates dealt with Mr. Malis

to negotiate the details and wording of the Settlement Agreement. Id. n3. The parties

exchanged drafts and proposed changes. Id. For example, on January 10, 2008, the Tribe's

counsel, Mr. Malis, sent Bates changes to the Settlement Agreement, on behalf of atl his

clients, including the Tribe and 132 Associates. Id.n3,Exhibit A to Halpern Aff. When the

parties reached agreement on the details and wording of the Settlement Agreement, Bates

asked Mr. Malis to have it executed by his clients, and Mr. Malis stated that he would do so.

Id. n4.

Because it was taking some time, Bates contacted I\4r. Malis to ask why it had not

received the executed Settlement Agreement from his clients. Id. n5. In response, on

January 18, 2008, Mr. Malis sent an email regarding the status of getting signatures on the

Settlement Agreement. Id.,Exhibit B to Halpern Aff. He stated that he had "'PDF'd it to

the Tribe representative for signature." (Emphasis added.) Id. n5. He unequivocally

represented that it was being signed by the Tribe representative.

On January 21, 2008, the Settlement Agreement was executed by the Casino, 132

Associates and the Tribe. Id. n6, Exhibit C to Halpern Aff. Victor Matson, the Chief

Financial Officer ofthe Tribe, signed for the Tribe and 132 Associates. Id.n6. Craig Ghelfi,



the Chief Executive Officer of the Casino, signed for the Casino. Id. n6. Mr. Ghelfi

delivered the executed Settlement Agreement to Bates . Id. In the Settlement Agreement, the

Tribe, Casino and 132 Associates agreed to pay Bates $2,250,000 in a series of installments

on February 15'n, April 15tn, May 30tn, and July I't. Id.nl}.2

The Settlement Agreement contains an express waiver of sovereign immunity:

The Tribe's waiver of sovereign immunity as provided in
Section 10 of the Agreement of Sale attached to the Option
Agreement dated November 3, 2000 is incorporated herein by
reference with regard to any action or proceeding by Bates to
enforce its rights relating to this Settlement Agreement, the
Tribe's guaranty, the parties' agreements, andlotBates Garage.

(Plaintiff s Reply Brief, Ex. 2, Settlement Agreement fl7.) The Settlement Agreement also

expressly incorporates Section l0 of the Agreement of Sale, which contains an express

waiver of tribal court jurisdiction:

The Seller and Tribe expressly submit to and consent to the
jurisdiction of...the courts ofthe State ofMichigan (including all
courts to which decisions of the original jurisdiction courts of
the State of Michigan may be appealed). In the event a suit is

'The Casino also has not performed under the Settlement Agreement. Indeed,
when the February payment became due, the Casino along with the Tribe stated (for the
first time) that they needed MGCB approval before they could make any payments under
the Settlement Agreement. It was clear that this was a ruse from the start, as
approximately two months later the MGCB confirmed what Bates told them all along: no
approval was needed to make the settlement payments. The Casino shortly thereafter
filed for bankruptcy in May, 2008, just before Bates fiied this lawsuit. It has since
become clear that this delaying tactic was a ploy to allow the Casino time to prepare and
file its bankruptcy. Further, 132 Associates is the Tribe's empty shell corporation with no
assets or ability to pay under the Settlement Agreement. Thus, the Tribe attempts to get
away "scot-free" despite its obligations to the contrary.



commenced, the Tribe and Seller covenants that they will
not dispute the jurisdiction of ... the courts of the State of
Michigan, ... Seller and Tribe further covenant that if a suit
is commenced on or regarding the subject matter of this
Agreement, it will stipulate and consent to the jurisdiction
of the federal courts or State of Michigan courts, as
described above.

Agreementof Salefll0 (emphasis added). Paragraph l1 ofthe SettlementAgreementfurther

provides that the "settlement Agreement shall be governed by and interpreted in accordance

with the laws of the State of Michigan." Id.nn.3

After receiving the signed Settlement Agreement on Janu ary 22,2008, Bates executed

it, and distributed the fully-executed Settlement Agreement via email stating that "Attached

is our settlement agreement which you had delivered today, signed by 132 Associates,

Casino, and Sault Ste Marie Tribe of Chippewa Indians." (Brief in Support of Plaintiffs

Motion for Summary Disposition, Ex. l, Halpern Aff. fl7, Exhibit D to Halpern Aff.) This

email was copied to Mr. Malis (the Tribe's counsel), and to Mr. Ghelfi. 1d.fl7 . Neither Mr.

Ghelfi nor Mr. Malis suggested in any manner that the signature was unauthorized or was

from aperson who was not an official Tribe representative fully capable ofbinding the Tribe.

Id. fl7. To the contrary, IvIr. Malis and Mr. Halpern (the representative of Bates)

congratulated each other on finally completing a binding Settlement Agreement. Id.

Bates had every reason to believe (and certainly reasonably believed) that Mr. Matson

: 3The Tribe's waiver of tribal court jurisdiction is part and parcel of its waiver of
sovereigp immunity.



had authority to sign the Settlement Agreement on behalf of the Tribe. 1d. 1[8. This was

based on the consistent assurances by Mr. Malis, counsel for the Tribe, leading Bates to

believe that the Settlement Agreement was duly executed and binding . Id. It is also based

on the fact that Mr. Matson was the CFO of the Tribe. (1d., Exhibit E to Halpern Aff.)

Furthermore, for many months after the signing, during the implementation period,

the Tribe and their counsel unquestionably accepted the binding nature of the Settlement

Agreement. Id. X9. For example, the Settlement Agreement provided, among other things,

that 132 Associates must transfer title to Bates. Id. Bates had numerous communications

over the next few months with Mr. Malis about the closing and the documentation for this

transfer. Id. But Mr. Malis never in any way suggested that the Settlement Agreement was

invalid or unenforceable as to 132 Associates or the Tribe. Id. He never said anything about

the Settlement Agreement having been executed without authority or not being binding on

the Trib e. Id. To the contrary, he conducted the closing of the transfer of title to the Garage

on behalf of the Tribe and 132 Associates, LLC as required by the Settlement Agreement

(though, as will soon be described, not without a court order instructing him to do so). Id.

At all times, he led Bates to believe that it was validly executed and binding on the Tribe, and

was apologetic that his clients could not or would not comply with their payment obligations.

rd.

As noted, the Settlement Agreement provided that the Trib e, I32 Associates and the

Casino had to pay Bates $2,250,000 in a series of installments on February 15s, April 15th,

l0



May 30tn, and July I't. /d. fll0. The Tribe via the Casino did make a partial first payment

of $49,000, but then the payments stopped. When the Tribe failed to pay the full amount due

on February 15'n, and then on April l5'h, Bates again had several communications with Mr.

Malis. Id. Again he never in any way indicated that the Tribe might not be bound by the

Settlement Agreement or that it was executed on their behalf without authorization. Id.

Instead, he treated the Settlement Agreement as fully enforceable. Id.4

On May 6ft, Bates' counsel sent Mr. Malis a letter stating that his clients, specifically

including the Tribe, were "in default of their January 21, 2008 settlement agreement" and

advising Mr. Malis that the defaults would be presented to the Michigan Gaming Control

Board for its consideration. Id..T 2, Exhibit G to Halpern Aff. In his response on May 8'h,

the Tribe's counsel Mr. Malis did not dispute that his clients, including the Tribe were in

default. Id.,ExhibitH to Halpern Aff. Nor did he disavow or suggestthatthe Settlement

Agreement was not binding or enforceable as to the Tribe. Id. fl12. On the contrary, he

insisted that the Settlement Agreement was binding and enforceable - he argued that if Bates

4 The CEO of the Casino also acknowledged in writing that 132 Associates and the
Tribe were bound by the Settlement Agreement. Id.n n. For instance, in an April 14ft
letter to the Michigan Gaming Control Board, Mr. Ghelfi specifically acknowledged that
underthe Settlement Agreement 132 Associates and the Tribe "guaranteed the payment

of 52.25 million by 132 to Bates." (Id.]i-1r1, Exhibit F to Halpern Aff.) He further
acknowledged the binding status of the Settlement Agreement by stating that "The
settlement proceeds are also guaranteed by the Tribe, as the owner of 132." Id. flIl .
Again, these representations were made to the Michigan Gaming Control Board, the State
lagency specifically created and authorized to supenrise the Casino, its ownership and its
operations.

'
11



disclosed the defaults to the Michigan Gaming Control Board, "this will be in material breach

of the Agreement and 132 Associates, Casino and the Sault Ste. Marie Tribe of Chippewa

Indians will raise all claims and defenses that are avaTlable to them for your client's actions."

Id. The threat by Mr. Malis was based specifically on the "confidentiality" provision of the

Settlement Agreement.

Based upon the Tribe's disappointing (and no longer su{prising) default under the

Settlement Agreement, Bates was forced to bring this lawsuit for breach of contract and

injunctive relief in the Wayne County Circuit Court on May 30, 2008. On June 4,2008, the

circuit court granted Bates a preliminary injunction and ordered 132 Associates to deliver

title to the Garage to Bates. (June 4, Order) When the Tribe complied with the Court's order

compelling the transfer of title, the Tribe had the deed signed by the very same Tribal

representative who signed the Settlement Agreement, Chief Financial Officer, Victor

Matson . 1d.fl14.

On June 27 ,2008, Bates filed a motion for summary disposition against the Tribe for

breach ofthe SettlementAgreement. (Plaintiff s Motion for Summary Disposition) The Tribe

subsequently filed its response to this motion and moved for summary disposition in its favor.

(Defendant's Response to Plaintiffls Motion) Bates then filed a reply brief. (Plaintiff s

Reply Brief) The Tribe then filed a reply brief responding to Bates' reply brief. (Defendant's

Reply to Plaintiff s Reply) On September 4, 2008, after all four briefs had been filed (and

t2



oral argument) the trial court granted Bates' motion for summary disposition. (September 4,

2008 Transcript)

Bates then moved for entry of final judgment to which the Tribe responded.

(Plaintiff s Motion for Entry of Final Judgment; Defendant's Reply to Plaintiff s Motion for

Entry of Final Judgment) Bates subsequently filed a reply brief and the Tribe then filed

another reply brief. (Plaintiff s Reply Brief in Support of its Motion for Entry of Final

Judgment; Defendant's Supplemental Brief) After another hearing, the Court ultimately

entered final judgment against 132 Associates and the Tribe in the amount of $2,24I,670.90

plus continuing attorney fees and statutory interest on September 25,2008. (Amended Final

Judgment) The Tribe subsequently filed yet another brief, a motion for reconsideration.

(Motion for Reconsideration) In its motion for reconsideration, the Tribe for the f,rrst time

came up with the issue it now raises on appeal, namely that its failure to pass an adequate

resolution in compliance with its internal governing rules negates its clear waiver. The

circuit court denied this motion on October 20, 2008. (Order Denying Motion for

Reconsideration) On November 10, 2008, the Tribe filed its claim of appeal.

ARGUMENT

THE TRIAL COURT CORRECTLY FOUND THAT THE TRIBE WAIVED
irs SoVEREIGN IMMUNITY AND TRIBAL COURT JURISDICTION
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r. THE TRIBE CLEARLY AND UNEQUIVOCALLY WAIVED
SOVEREIGN IMMUNITY

The Settlement Agreement by its plain, clear and unequivocal terms waives the

Tribe's sovereign immunity:

The Tribe's waiver of sovereign immunity as provided in

i::: n if, ;L $"*?fiffil, ff ;T, iff :ff*n i';:', it;
reference with regard to any action or proceeding by Bates to
enforce its rights relating to this Settlement Agreement, the
Tribe's guaranty, the parties' agreements, and/or Bates Garage.

(Plaintiff s Reply Brief, F;x.2, Settlement Agreement fl7.)

Section 10 of the Agreement of Sale, which was incorporated into the Settlement

Agreement states that the "Seller and Tribe (in connection with aforementioned guaranty)

hereby expressly waive their sovereign immunity from suit should an action be commenced

with respect to this Agreement or any document executed in connection with this Agreement

of Sale. This waiver (i) is granted to Purchaser (Bates)..." (Plaintiffs Reply Brief, Ex. l,

2000 Agreement of Sale fll0, emphasis added)

The Option Agreement tf 13 also clearly waives sovereign immunity: "Seller and Tribe

hereby expressly waive its sovereign immunity from suit should an action be commenced

with respect to this Option Agreement and/or the accompanying Agreement of Sales, or any

document relating to this Option." (Plaintiffls Reply Brief, Ex. 1,2000 Option Agreement

111 3.)
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Thus, the Tribe in no uncertain terms waived sovereign immunity. Indeed it is hard

to imagine any more clear or unequivocal language.

rI. THE TRIBE'S ALLEGED LACK OF COMPLIANCE WITH ITS
INTERNAL GOVERNING RULES DOES NOT NEGATE ITS CLEAR
AND UNEQUIVOCAL WAIVER

There simply is no requirement under relevant case law that an unequivocal waiver

must be supported by a resolution pursuant to a tribe's internal code. In its attempt to renege

upon its express agreements, the Tribe contends that its unequivocal written waivers are

invalid because it did not pass a resolution pursuant to its own internal tribal code. But this

argument not only flies in the face of any notion of fairness, it fails under the law as well.

Michigan and Federal law only require that the waiver be clear and unequivocal, which is

precisely what the Tribe gave in this case.

The Tribe cites no analogous authority to support its contention that a resolution is

required. Instead, the Tribe peppers its brief with a gluttony of legal authority that is

completely inelevant to its argument before this Court. The Tribe's brief contains pages of

case law that merely recite general principles of tribal sovereign immunity and tribal court

' jurisdiction law in an attempt to divert attention from the real issues in this case. Bates, of

course, does not dispute that tribal sovereign immunity and tribal court jurisdiction exist

under certain circumstances. The issue is whether in this instance they apply in light of the

Tribe's'clear and unequivocal waivers. The fact remains that the Tribe fails to present any
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persuasive authority to support its argument, and to justiff its outrageous position that its

clear and unequivocal waivers were, in fact, lies.s

Indeed, Michigan and Federal law do not require that a sovereign immunity waiver

be supported by a tribal resolution in accordance with a tribe's particular code. The only

requirement is that a tribal waiver of sovereign immunity be clear and unequivocal. See

Huron Potawatomi, Inc v Stinger,227 Mich App 127,130 (1997) ("Suits against Indian

tribes are barred by sovereign immunity absent a clear and unequivocal waiver by the tribe

or congressional abrogation"); Oklahoma Tax Comm v Citizen Band Potawatomi Indian

Tribe of Oklahoma,498 US 505, 509 (1991) ("Suits against Indian tribes are thus baned by

sovereign immunity absent a clear waiver by the tribe or congressional abrogation"); C &

L Enterprises v Potawatomi Indian Tribe,532 US 4ll,4l8 (2001) (what is required "to

relinquish [tribal] immunity, [is that] a tribe's waiver be clear ."); Pueblo v Martinez, 436U5

49,58 (1978) (a tribe may waive its immunity so long at it is "unequivocally expressed").

tThe United States Supreme Court has understandably been highly critically of the tribal
sovereign immunity doctrine in commercial contexts. See Kiowa Tribe of Oklahoma v
Manufacturing Technologies, Inc, 523 US 751, 758 (1998) ("There are reasons to doubt the
wisdom of perpetuating the doctrine. At one time, the doctrine of tribal immunity from suit
might have been thought necessary to protect nascent tribal governments from encroachment by
States. In our interdependent and mobile society, however, tribal immunity extends beyond what
is needed to safeguard tribal self-governance. This is evident when tribes take part in the
Nation's commerce.") See alsa Oklahoma Tax Commission v Citizen Band Potawatomi Indian
Tribe of Oklahoma,498 US 505, 514 (199L) (criticizing tribal sovereign immunity as an
"anachronistic fiction") (Justice Stevens, concurring opinion).
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Thus, the case law holds that in order to have a valid waiver of sovereign immunity, all that

is required is a clear and unequivocal waiver.6

The Tribe misleadingly attempts to add a requirement that a clear and unequivocal

waiver must be supported by resolution in order to be valid. But there is simply no support

for the Tribe's self-serving addition. Even a modicum of scrutiny reveals that the three cases

the Tribe cites in support of this proposition fail to hold that an unequivocal express waiver

must be supported by a resolution.

Sungold Gaming USA Inc et alv UnitedNation of Chippewa,2002WL 522886 (April

5,2002) (unpublished) (Ex. 1); and Huron Potawatomi, Inc v Stinger, 227 Mich App 127

(1997) cited by the Tribe utterly fail to support the Tribe's position because neither case

involved an express contractual waiver of sovereign immunity nor did the courts even

address the issue of whether a tribal resolution was required.

Likewise, the Tribe's reliance upon Joseph K Lumsden Bahweting Public School

Academy v Sault Ste Marie Tribe of Chippewa Indians, 2004 WL 2387619 (October 26,

2:004) (unpublished) (Ex. 2) is misplaced because the waiver there clearly did not apply to

the lawsuit. There, the plaintiff brought suit related to various disputes regarding a leased

6lndeed, as will become clear, the Tribe's cited cases in support of its argument do
not conflict with this straightforward principle. For example, the Tribe cites Missouri
River Services, Inc v Omaha Tribe of Nebraska,267 F3d 848, 852-53 (8th Cir 2001), for
the proposition that a waiver must be strictly construed and applied in accordance with
any conditions or limitations on the waiver. This case is perfectly consistent with Bates'
argument as the express waiver in the Settlement Agreement (and prior agreernents)
contained no conditions or limitations.

T7



classroom unit. At issue was the tribe's narrow immunity waiver given in the parties' lease

amendment, which was limited to a specific pre-paid rent provision in the lease, and only

allowed for suits to be filed in tribal court. During the negotiations for this amendment, the

plaintiff had proposed a much broader waiver, but the tribe specifically rej ected this proposal.

Nonetheless, the plaintiff argued that its proposed waiver (and not the signed waiver) should

govern the dispute. Predictably, the court ruled that the tribe's nalrow waiver actually

executed controlled, and this waiver by its plain terms did not apply to a state court action

unrelated to the pre-paid rent provision.

Here, unlike Lumsden, theTribe specifically and unequivocally waived its sovereign

immuniry as "to any action or proceeding by Bates to enforce its rights relating to this

Settlement Agreement." (Plaintiff s Reply Brief, Ex. 2, Settlement Agreement fl7.) The

Lumsden court was not presented with similar facts because there was no express and

specific waiver as the Tribe gave in this case.

The Tribe's contention that Lumsden stands for the proposition that any waiver of

sovereign immunity must be accompanied by aresolution is unsupported. The court engaged

in no analysis and cited no authority in connection with this issue because it was unnecessary

to the court's holding that the only existing waiver covered the dispute in that case. The

court's comments regarding the resolution constitute plain dicta, and do not as a matter of

law support the Tribe's argument that a resolution is required under Michigan law. "It is a

well-settled rule that statements concerning a principle of law not essential to determination
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of the case are obiterdictum and lackthe force of an adjudication." Arco Indusv American

Motorists Ins Co,233 Mich App 143,147 (1998) (quoting Roberts v Auto-Owners Ins Co,

422 }'1;ich 594, 597 -598 (1985).

Thus, the Tribe has failed to present any relevant authority to support its contention

that its clear and unequivocally written waiver is meaningless unless its tribal council passed

a resolution. In fact, Smith v Hopland Band of Pomo Indians, et a1,95 Cal App 4th I (2002),

is the only analogous case to specifically address this issue, and the court rejected the

argument that a tribets contractual waiver of sovereign immunity must be supported

by a tribal resolution in accordance with its tribal code. In Smith, the plaintiff sued the

tribe for breach of contract. The parties' contract contained a provision providing that all

disputes shall be decided by arbitration. The court found this provision to be a valid waiver

of tribal sovereign immunity. The court specifically rejected the tribe's argument that its

sovereign immunity could only be waived by a specific resolution in accordance with its

tribal ordinance:

...respondents' argument stands or falls with the proposition that
we must apply its tribal sovereign immunity ordinance to find
the otherwise binding contract with Smith ineffective to waive
sovereign immunity, because the explicit waiver was made by
contract, instead of pursuant to a tribal ordinance or resolution.
We decline to do so for several reasons.

Id. at9.
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The court, in fact, rejected the tribe's argument on three independent grounds. First,

the court found that although the tribal board did not specifically approve the sovereign

immunity waiver, it approved the contract that contained the waiver and this was sufficient.

Id. Second, the court found that the tribe (like the Tribe in this case) proceeded under the

flawed assumption that its tribal ordinance governed the disp ute. Id.at 10. Instead, the court

applied federal law and found that under federal law the tribe officer had authority to waive

sovereign immunity. Id. Finally, the court found that even if it did not apply federal law, the

contract contained a choice of law provision (like the Settlement Agreement in this case)

specifying that California law applied. Id. Andthe court held that under California law, the

tribe official validly waived sovereign immunity. Id.

Thus, the Tribe's entire argument rests upon the faulty assumption that its alleged

failure to comply with its own internal tribal code by not passing a resolution negates its clear

and unequivocal waiver. But this is simply not the case. The Tribe's argument actually

contradicts its initial representations in the circuit court. There, the Tribe admitted that it

validly waived sovereign immunity in connection with the Agreement of Sale. See

Defendant's Response to Plaintiff s Motion for Summary Judgment, p. g ("the only

agreement that the waiver of sovereign immunity applies to is the Agreement of Sale

(attached to the Option Agreement)

TFurther, the Tribe's counsel appeared on behalf of the Tribe atthe June 4,2008
preliminary injunction hearing and made no mention of tribal court jurisdiction or the
Tribe's sovereign immunity. (June 4, Transcript) Indeed, the Court actually entered an
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The fact remains that whether the waiver was done by resolution or by contract makes

no difference so long as it is clear and unequivocal. And this is how courts have consistently

addressed this issue. For example, the United States Supreme Court in C & L Enterprises

v Potawatomi Indian Tribe, 5 3 2 US 4ll (200 I ), enforced a contractual waiver of sovereign

immunity based upon the plain terms of the parties' contract. There, the court enforced the

tribe's express contract providing for arbitration in the event of a lawsuit notwithstanding the

tribe's argument that its waiver was not sufficiently clear. The court simply looked to the

parties' contract and found a clear waiver. The court stated:

The contract, as we have explained, is not ambiguous. Nor did
the Tribe find itself holding the short end of the adhesion stick:
The Tribe proposed and prepared the contract; C & L foisted no
form on a quiescent Tribe.

Id. at 423. Thus, the Court held that the tribe had waived its sovereign immunity.

Similarly here, the Court need only look to the Tribe's contractual waivers (not its

internal code) to find that the Tribe waived its sovereign immunity. Courts routinely

adjudicate sovereign immunity issues without any reference or inquiry as to the existence of

a resolution - because the key analysis is wheth er a clear and unequivocal waiver was

provided. See e.g. Oglala Sioux Tribe v C & W Enterprises, Inc, 542 F3d 224,231 (8th Cir

2008) (held that the "parties' contracts contain an explicit immunity waiver and an agreement

order at the hearing requiring the Tribe to transfer the Garage on behalf of 132
Associates. (June 4, Order) The Tribe complied with this order without any indication
that the circuit court lacked jurisdiction over it.
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to arbitrate, [therefore] the Tribe has waived sovereign immunity...."); Rosebud Siow Tribe

v Val-U Constr Co, 50 F3d 560, 563 (1995) ("The parties clearly manifested their intent to

resolve disputes by arbitration, and the Tribe waived its immunity with respect to any

disputes under the contract.").

The Tribe's argument fails for another reason because the Tribe makes the

unsupported assumption its tribal code governs this dispute. However, the Tribe completely

ignores paragraph l1 of the Settlement Agreement, which states that the "Settlement

Agreement shall be governed by and interpreted in accordance with the laws of the State of

Miphigan." (Plaintiff s Reply Brief, Ex.2, Settlement Agreement fl10, emphasis added.)

The Tribe has never contended that this provision is invalid.. Thus, the Tribe's position is

again contradicted by the express terms of the Settlement Agreement, the same Settlement

Agreement that it strenuously negotiated and agreed to. Thus, for purposes of interpreting

and enforcing the Settlement Agreement, the Tribe's internal code is simply irrelevant, and

so is whether or not it passed a resolution. Accordingly, the Tribe has conceded that

Michigan law applies, and under Michigan law its waiver is valid.

Thus, the relevant authority stands in direct contrast to the Tribe's contention that its

clear waiver is negated by its alleged failure to pass a resolution. Any discussion therein of

such a requirement is dicta at best. None of the Tribe's cases involved a settlement

agreement that was negotiated, signed by the Tribe's CFO, and contained an express waiver

of immunity - and two prior express waivers of immunity. It is difficult to imagine a
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scenario where a tribal waiver could be more clear and unequivocal. Quite simply, all that

is required for a valid waiver is that it is clearly and unequivocally expressed, and the Tribe

gave three such waivers.

UI. THE TRIBE'S ARGUMENT REGARDING TRIBAL JURISDICTION
IS FLATLY CONTRADICTED BY ITS OWN AGREEMENT

The Tribe's contention that the Settlement Agreement does not waive tribal court

jurisdiction is false. The Settlement Agreement expressly incorporates Section 10 of the

Agreement of Sale, which contains an express waiver of tribal court jurisdiction:

The Seller and Tribe expressly submit to and consent to the
jurisdiction of...the courts ofthe State ofMichigan (including all
courts to which decisions of the original jurisdiction courts of
the State of Michigan may be appealed). In the event a suit is
commenced, the Tribe and Seller covenants that they will
not dispute the jurisdiction of ...the courts of the State of

Agreement, it will stipulate and consent to the jurisdiction
of the federal courts or State of Michigan courts, as
described above.

Plaintiff s Reply Brief, Ex. 1, Agreement of Sale fll0. (emphasis added) Paragraph l3 ofthe

Option Agreement contains an identical waiver of tribal court jurisdiction. Thus, the Tribe's

argument is again rebutted by the plain terms of its agreements.

IV. THE ORIGINAL WAIVERS OF SOVEREIGN IMMUNITY AND
TRIBAL COURT JURISDICTION APPLY AS WELL

The Tribe incorrectly contends that the original waivers in the Option Agreement and

Agreement of Sale do not apply to this litigation. It is, however, clear that these waivers
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encompass this litigation as these waivers expressly apply to any documents (like the

Settlement Agreement) "related to" or "with respect to" the original agreement. Id., Option

Agreement ti13 ("Seller and Tribe hereby expressly waive its sovereign immunity from suit

should an action be commenced with respect to this Option Agreement and/or Agreement

of Sale....";Agreement of Sale fl10 ("Seller and Tribe hereby expressly waive their

sovereign immunity with respect to this Agreement.") It is also clear that the Tribe's waiver

of tribal court jurisdiction regarding the "subject matter" of the Option Agreement and

, Agreement of Sale apply to this action, which is exclusively based upon a settlement of a

dispute about the Option Agreement and its accompanying Agreement of Sale. Id.,

Agreement of Sale fl 1 0 ("Seller and Tribe further covenant that if a suit is commenced on or

regarding the subject matter of this Agreement, they will stipulate and consent to the

jurisdiction of the federal courts or state of Michigan...."; Option Agreement J[l3 (contains

identical language). The Settlement Agreement, in fact, leaves absolutely no doubt that the

waivers apply here as it expressly says so and incorporates these prior waivers.s

In fact, the law has enforced a waiver of immuniry in precisely analogous situations

and has rejected the precise argument asserted by the Tribe. In Texas A & M

sThe Tribe now contends to the contrary, and in support of this position it
incoherently asserts that the Settlement Agreement's inclusion of a specific reference to
and incorporation of these waivers is proof that the two documents are not related. There
would be no reason to incorporate the specific reference if they were linked says the
Tribe. Apparently, one is ruppor"d to believe that the Tribe would not now be disputing
this issue if the Settlement Agreement was silent as to sovereign immunity, but since it
speaks directly to the point and is crystal clear - that is a problem.



University-Kingsville v Lawson, 87 SW3d 518 (Tex. 2002) (Ex. 4), the state had waived

sovereign immunity for suits alleging a violation of the whistleblower act. The plaintiff had

filed a whistleblower claim against the state, which was then settled. The state breached the

settlement, and the plaintiff filed a lawsuit to enforce the settlement agreement. The state

argued that the waiver of immunity applied to the original whistleblower suit, but did not

extend to its 

T:::::::ffiH immun*y by seff,ing a case
we hold that having waived immunity from suit in the

Whistleblower Act, the State may not now claim immunity from
a suit brought to enforce a settlement agreement reached to
dispose of a claim brought under that Act.

Id. at 522-523.

This decision makes sense. And our case is even stronger in two respects. First, the

original waiver of immunity here expressly applied to any documents (like the Settlement

Agreement) "related to" or "with respect to" the original agreement. Second, the Settlement

Agreement itself expressly incorporates the original waiver. The Tribe attempts to

distinguish this case by arguing that its waivers in the Option Agreement and Agreement of

Sale are invalid due to its inadequately passed resolution. But this argument fails (as noted

in Section II) because the waivers were clear and unequivocal.

In addition, the Tribe's argument that the waivers in the Option Agreement and

Agreement of Sale are invalid contradicts its own representations in the circuit court. See

' 
Drf"ndant's Response to Plaintiff s Motion for Summary Judgment, p. g ("the only
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agreernent that the waiver of sovereign immunity applies to is the Agreement of Sale

(attached to the Option Agreement)...." In addition, the Tribe's argument defies common

sense. If the Option Agreement and Agreement of Sale are unenforceable as the Tribe now

contends, why did the Tribe vehemently negotiate and enter into the Settlement Agreement

in the first place!

Thus, it is clear based upon the Tribe's own representations, the law and common

sense that the Tribe's original waivers of sovereign immunity and tribal court jurisdiction

also apply to this lawsuit.

V. THE TRIBE'S CFO HAD ACTUAL AND APPARENT AUTHORITY
TO BIND THE TRIBE, AND THE TRIBE ALSO SUBSEQUENTLY
RATIFIED THE CONTRACTS

The Tribe, in a circular attempt to bolster its argument that its failure to comply with

its internal rules negates its clear waiver, argues that its CFO had no authority to sign the

waiver due to the (alleged) need for a resolution. As a threshold matter the Tribe has failed

to make any showing that its CFO was without actual authority to enter into the Settlement

Agreement and waive sovereign immunity. The Tribe's attorney actually stated in writing

that the Settlement Agreement was being signed by "the Tribe's representative." This

statement establishes that the CFO had actual authority. See Caruier Creek Drainage System

Dist v Land One, LLC,269 Mich App 324,331 (2005) ("a longstanding principle derived

from agency law is that a client is bound by the actions and inactions of that client's attorney

that occurred within the scope of the attorney's authority").
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Moreover, it is clear that the Tribe's CFO had apparent authority to bind the Tribe to

the Settlement Agreement and waive sovereign immunity.n It is well-settled that even if an

agent acts on his own, without authority, the principal still may be bound under the law of

apparent authority if it was reasonable to assume that the agent was acting with authority.

Maretta v Peach, 195 Mich App 695,698-99 (1992). The Tribe cannot seriously dispute that

it was reasonable to assume that the Tribe's CFO was acting with authority, especially when

that is precisely what the Tribe's counsel told Bates. Bates also had a right to assume the

Tribe followed its own internal procedures. See Mtcu CtvJuruspnuDENCE, VoL.6, $109

(2003 Wesr) (individuals have a "right to get their information from the person whom the

corporation put in charge, and cannot be required to go elsewhere, and contracts so made are

valid contracts when relating to the ordinary concerns of such business"). See also Meadv

Traverse-City Realty Co,251 Mich 478,481 (1930) (corporation's officer "had apparent

e As the Michigan Suprerne Court has stated regarding apparent authority:
' l

[It] binds the principal in all cases where the agent is acting
within the scope of his usual employment, or has held out to
the public, or to the other parfy, as having competent
authority, although, in fact, he has, in the particular instance,
exceeded or violated his instructions and acted without
authority. For, in all such cases, where one of two innocent

' persons is to suffer, he ought to suffer who misled the other
i*b A; ;,'*;, 6 il dfi il ;; ;;;;; ;"-r.*; 

.t^o-u.t,

and as enjoying his confidence.

Michael v Kirchner,335 Mich 566, 573 (1953).
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authority, as manager and in full charge of the corporation, to execute the contract for

defendant...").

The Tribe's argument regarding apparent authority, like its argument regarding a

resolution, is simply smoke and mirrors. The Tribe's case law cited in support of its

argument clearly misses the mark. The Tribe cites Sanderlin v Seminole Tribe of Florida,

243 F3d 1282 (1lth Cir, 2001), where the court found that the tribe's chief did not have

actual or apparent authority to waive immunity. There, the plaintiff filed suit against the tribe

for disability discrimination under the Federal Rehabilitation Act. The plaintiff argued that

the tribe had waived sovereign immunity via the apparent authority doctrine when its chief

signed several contracts for federal funding and agreed to comply generically with federal

anti-discrimination laws. The court held that the chief did not have apparent authority to

waive sovereign immunity because the federal contract provisions signed by the chief did not

constitute express waivers of sovereign immunity. The court also noted in dicta that the

tribe's code only allowed a waiver of sovereign immunity to be done through a resolution.

Sanderlin is not on point for the obvious fact that there was no express waiver in

Sanderlin. The Sanderlin plaintiff conceded this point and argued that the tribe implicitly

waived its immunity by signing the contracts and accepting federal funds. This is inapposite

to the instant facts where the Tribe explicitly waived sovereign immunity in no uncertain

terms in the Settlement Agreement.
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Moreover, the Sanderlin court's discussion of the tribal code's requirement of a

resolution was pure dicta. This is precisely how the court in Smith v Hopland Band of Pomo

Indians, et a1,95 CalApp 4th I , interpreted Sanderlin. The Smith court explained that unlike

the Settlement Agreement in our case:

Sanderlin did not involve a contract containing an explicit
waiver of sovereign immunity. It therefore was unnecessary for
the court in Sanderlin even to reach the question of the effect of
the tribal ordinance. Instead, in Sanderlin,the tribal chief, had,

504 of the Rehabilitation Act of 1973. The court concluded
that this condition conveyed nothing more than a promise not to
discriminate, but could not be construed as explicit consent to be
sued in federal or state court. Therefore. its discussion of the
effect of the tribal ordinance is dicta.

Id. (Emphasis added.) It is clear that the Tribe's reliance on Sanderlin is misplaced.

The Tribe also cites World Touch Gaming Inc v Massena Management, LLC, lll

F Supp 2d 271 (ND NY, 2000), where the court found that waivers of sovereign immunity

contained in contracts signed by the tribe's management company (not the tribe itself) were

invalid. In this case, the tribe's judicial code required that the waivers could only be

authorized, by a resolution from the tribal council. The court rejected the plaintiffs

argument that the tribal management company had apparent authority to waive sovereign

immunity notwithstanding the fact that it was a separate entity from the tribe.

Our case is distinguishable by the fact that Matson, the CFO of the Tribe signed the

Settlement Agreement, not an entirely separate entrty as in World Touch Gaming. Of course,
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a separate management entity lacks authority to waive sovereign immunity on behalf of a

tribe. Thus, the World Touch Gaming facts are worlds apart from the instant facts. Indeed,

when the trial court here ordered that the deed to the Garage be delivered to Bates, who

executed it, non-otherthan the Tribe's CFO, Matson, the very same person who the Tribe

asserts did not have actual or apparent authority to sign the Settlement Agreement. The

Tribe's attempt to equate its CFO with an entirely separate entity is absurd. Again, the

Tribe's authority does nothing but illustrate the vapidness of its argument.

And the Tribe is not finished - it goes on to make the incredible assertion that Bates

should have researched the Tribe's website for its internal governing documents to try to

uncolrer the Tribe's misrepresentation concerning its CFO's authority to enter into the

Settlement Agreement. The Tribe wryly suggests that the Bates "undoubtedly had notice"

thatthe Tribes's waiver of sovereign immunity (or in this case the Tribe's three waivers of

sovereign immunity) was (allegedly) worthless without an accompanying resolution. Such

a suggestion leads to the obvious question: Shouldn't the Tribe, the Tribe's CFO and Tribe's

counsel themselves have been aware of this alleged requirement as they "undoubtedly had

notice"? So exactly what have they been up to for the last eight years while they enjoyed the

bounty of the Agreement of Sale and then intentionally breached it and then the bounty of

Settlement Agreement and then intentionally breached it. In any event, Michigan law does

not impose such outrageous due diligence requirements in order for the apparent authority

doctrine to apply as Bates had a right to rely upon the Tribe's counsel and its CFO.
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There can be no serious dispute that it was more than reasonable for Bates to believe

thatthe Tribe's CFO had authority to waive the Tribe's sovereign immunity inthe Settlement

Agreement.lo

The Tribe is also bound by the Settlement Agreement because it was ratified by the

Tribe. The Tribe has failed to present any argument to rebut Bates' showing that the contract

was ratified by the Tribe. When an agent purporting to act for his principal exceeds his

actual or apparent authority, his action is nonetheless binding if the principal ratifies it by

knowingly receiving and accepting the benefits of the unauthorized acts. Hutton v Roberts,

182 Mich App 153, 162 (1989). Here, the Tribe obviously knew about the Settlement

Agreement and knowingly accepted the benefits of it. And for nearly five months after the

Settlement Agreement was signed, neither the Tribe nor its attorneys ever said a word to

suggest that it was not bound by the Settlement Agreement. This is clearly ratification. It is

equally clear that the Tribe also ratified the Option Agreement and the Agreement of Sale as

roThe Tribe contends that the issue of sovereign immunity is generally a question

of fact. But here, Bates has presented overwhelming (and unrebutted) evidence showing
that the apparent authority doctrine binds the Tribe regardless of whether the Tribe passed

a resolution. But even a remand for further discovery could only reveal further fraudulent
action conducted by the Tribe in connection with its agreements with Bates. Indeed, the

Tribe falsely states that "the only resolution adopted ... was Resolution 2000-148." The

Tribe fails to mention it apparently adopted Resolution 2000- 136, which authorized a

broad waiver of, immunity in connection with the transaction. Bates is confident that

further discovery would reveal that the tribal board (whether or not it passed a resolution)
authorized the Settlement Agreement and its waiver of sovereign immunity.

I
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it knowingty accepted the benefits under those agreements for over seven years without any

suggestion that they were not bound.rr

CONCLUSION AND RELIEF REQUESTED

The Tribe's argument that it did not waive sovereign immunity and tribal court

jurisdiction fails on every conceivable level. It is clear that any notion of fairness and equity

dictate that the Tribe validly waived its sovereign immunity and tribal courtjurisdiction. And

fortunately the law agrees. The law requires a clear and specific waiver, which is precisely

what the Tribe gave in this case. The fact remains that the Tribe waived its sovereign

immunity (and tribal court jurisdiction) based upon the plain language of the Settlement

Agreement (and the prior agreements) and also through the apparent authority of its CFO and

the Tribe's subsequent ratification. The Tribe's hodge-podge of legal authority does not

change this fact. Indeed, the Tribe's authority does nothing but highlight the inadequacies

of its own argument.

While tribal sovereign immunity does exist in certain circumstances, no court has

applied it in such a manner suggested by the Tribe, which is to use it as an outright

ttThe Tribe's position takes the notion of a one-sided contract to a new level.
When a contract is strictly to the Tribe's benefit, it will continue to receive the benefits
and enforce its rights. However, if the Tribe decides that it does not like the contract any
longer, the Tribe will simply disavow it by asserting sovereign immunity. The Tribe
treats sovereign immunity as an ultimate "get out ofjail free card" for contracts that no
longer suit its fancy.
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instrument of fraud. The trial court correctly saw through this facade. Therefore, Bates

respectfully requests that this Court affirm the trial court's judgment.

Respectfully submitted,

BARzuS, SOTT, DENN & DRIKER, P.L.L.C.

Jeffrey M. Stefan (P66550)
Attorneys for Plaintiff
211 West Fort Street, 15th Floor
Detroir, MI 48226-3281
Telephone: (3 1 3) 965-9725

Dated: June 26.2009
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