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INTRODUCTION

The Corporation1 seeks to repudiate its multiple waivers of sovereign immunity 

to escape repaying more than $46 million in outstanding principal and interest on 

the Corporation’s Bonds. The Corporation’s reliance on IGRA’s management 

contract provisions is a pretext to seize a gigantic, unjust windfall because the 

Corporation has not been damaged, no party intended the Indenture to be a 

management contract, and none of the Contested Provisions have been exercised. 

The Corporation has waived its sovereign immunity because the Indenture is not 

a management contract and the waiver it contains is valid. Under IGRA, a 

management contract is a specific agreement: a contract with a third party 

“contractor” “for the operation and management” of a tribal “gaming operation.” 25 

U.S.C. § 2710(d)(9); 25 U.S.C. § 2711(a); 25 C.F.R. § 502.15. The Indenture is not 

“for the operation and management” of anything; there is no third-party 

“contractor” here providing management services. Indeed, no case has ever held 

that a loan agreement like the Indenture here, standing alone, is a management 

contract.

Further, even if the Court finds any Contested Provision could morph the 

Indenture into an unintended management contract, the Indenture can and should 

be enforced under this Court’s ruling in Olson v. Paine, Webber, Jackson & Curtis, 

Inc., 806 F.2d 731 (7th Cir. 1986), without implicating the Contested Provisions. 

  
1 All capitalized terms previously defined in Wells’s Opening Brief have the same 
meaning herein. Wells’s Opening Brief is cited herein as “Br. at ___.” The 
Corporation’s Appellee brief is cited as “Resp. Br. at __.” Citations to the 
Corporation’s Addendum are to page numbers therein, “AD__.”
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The Corporation’s attempt to distinguish Olson falls flat, and the rule of Olson 

should be applied to avoid handing the Corporation an unjust windfall. The 

Indenture’s immunity waiver therefore remains in effect and the complaint should 

proceed below.

Finally, even if the Indenture is deemed a “management contract” and the rule 

of Olson is not applied, the Corporation’s waivers of sovereign immunity in the 

Bond Resolution and other Bond documents are valid, and Wells’s Amended 

Complaint should proceed.2 The Bond Resolution is not a contract or agreement; it 

is a stand alone corporate resolution waiving sovereign immunity and authorizing 

suit against the Corporation. The Bond Resolution, moreover, does not provide for 

the management or operation of a gaming casino, and under IGRA, its regulations, 

and applicable case law, a “contract” is subject to NIGC approval (and therefore 

subject to voiding) “only if it provides for the management of all or part of a gaming 

operation.” Catskill Dev., L.L.C. v. Park Place Entm’t Corp., 547 F.3d 115, 130 (2d 

Cir. 2008) (emphasis added). The Corporation does not address, distinguish or rebut 

this case law.

  
2 Contrary to the Corporation’s assertions (Resp. Br. at 51-52), the Bond Resolution 
and other Bond documents were filed January 5, 2010, the day before the scheduled 
evidentiary hearing. (Doc. Nos. 29 ¶7 (referencing Bond Resolution waiver); 29-2 –
29-6.)
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RESPONSE TO THE CORPORATION’S JURISDICTIONAL STATEMENT

There is subject matter jurisdiction over this action pursuant to 28 U.S.C. § 

1332. Wells agrees that it is a citizen of South Dakota for diversity purposes. 

Wachovia Bank, N.A. v. Schmidt, 546 U.S. 303, 306 (2006). (See also Doc. 1 ¶1.) The 

Corporation, “chartered by [the Tribe] . . . pursuant to . . . the Tribe’s Constitution” 

(A-017), with its only place of business in Wisconsin, is a citizen of Wisconsin. Cook 

v. AVI Casino Enters., Inc., 548 F.3d 718, 724 (9th Cir. 2008). Therefore, this is an 

action between “citizens of different states.” 28 U.S.C. § 1332(a)(1). 

As the Corporation now concedes, the Cook rule—that, while tribes are stateless 

for diversity purposes, tribal corporations are citizens of their principal place of 

business—is correct. Numerous Circuit Courts, including the Eighth Circuit, have 

recognized that tribal corporations are citizens for diversity purposes. Am. Vantage 

Cos., Inc. v. Table Mountain Rancheria, 292 F.3d 1091, 1095 n.1 (9th Cir. 2002) 

(incorporated arm of tribe state citizen); Gaines v. Ski Apache, 8 F.3d 726, 729 (10th 

Cir. 1993) (tribal corporate entity state citizen); Weeks Constr. Inc., v. Oglala Sioux 

Hous. Auth., 797 F.2d 668, 672-73 (8th Cir. 1986) (acknowledging “complete 

diversity” where party was tribal corporation; jurisdiction declined on other 

grounds); see also Ninigret Dev. Corp. v. Narragansett Indian Wetuomuck Hous. 

Auth., 207 F.3d 21, 27 (1st Cir. 2000) (recognizing difference between tribe and 

“separately incorporated” tribal arm for jurisdictional purposes); Altheimer & Gray 

v. Sioux Mfg. Corp., 983 F.2d 803, 806-07 (7th Cir. 1993) (diversity jurisdiction 

where defendant was tribal corporation).
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The preceding authority is correct because the Tribe elected to issue debt and 

operate the Casino through a corporation rather than through the Tribe. Am. 

Vantage Cos., Inc., 292 F.3d at 1095 (noting difference for diversity purposes 

between incorporated and unincorporated Indian casino). Indian tribes select the 

corporate form “so that the tribe [can] deal effectively as a business entity in the 

commercial community.” R.C. Hedreen Co. v. Crow Tribal Hous. Auth., 521 F. Supp. 

599, 603 (D. Mont. 1981). Here, the Tribe used the Corporation to borrow funds to 

build and operate the Casino. (Doc. 50-4 at 7, A-3.) The Corporation also issued the 

bond debt at issue. (A-017.) The Tribe—acting “as a business entity in the 

commercial community”—chose the corporate form, one familiar to commercial 

entities, including potential purchasers of the Bonds. When a tribe chooses the 

corporate form, that corporation should be treated as a citizen of the state in which 

it does business, the same as any other corporation. See Navajo Tribe v. Bank of 

N.M., 700 F.2d 1285, 1288 (10th Cir. 1983) (treating tribal corporation coextensive 

with tribe infringes on sovereign’s power to form a corporation).3

  
3 Auto-Owners Insurance Co. v. Tribal Court of the Spirit Lake Indian Reservation, 
495 F.3d 1017, 1021 (8th Cir. 2007) is inapposite. (Resp. Br. at 19-20.) In Auto-
Owners, there was no tribal corporation; indeed, the defendant school and school 
board are described as “an entity of the [tribe].” Auto-Owners applied the standard 
rule that a tribe, as opposed to a tribal corporation, is stateless for diversity 
purposes. The Auto-Owners case also does not create any  “test”—for diversity 
purposes—regarding “whether a tribal entity operates as ‘an arm of the tribe and 
not as a mere business.’” (Resp. Br. at 19.) The quoted language relates to whether 
sovereign immunity extends to tribal agencies, not whether tribal corporations are 
considered state citizens for diversity purposes. 495 F.3d at 1021. 
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ARGUMENT

A. The Indenture Is Not A Management Contract: It Is Not A Contract With A 
“Contractor” For The “Operation And Management” Of The Casino

The Corporation calls Wells’s statutory analysis “formalistic,” but there is 

nothing “formalistic” about relying on IGRA’s plain language—it is what the law 

requires. See Ortega v. Holder, 592 F.3d 738, 743 (7th Cir. 2010) (effort to discern 

statute’s meaning starts with language Congress employed); see also Seneca-

Cayuga Tribe of Okla. v. Nat’l Indian Gaming Comm’n, 327 F.3d 1019, 1032-35 

(10th Cir. 2003) (analyzing IGRA and accompanying Senate Report to determine 

IGRA’s meaning) (cited at Resp. Br. 25). The Corporation does not address IGRA’s 

management contract definition—that a “management contract” is “for the 

operation and management” of a casino, 25 U.S.C. § 2710(d)(9) (emphasis added); 25 

U.S.C. § 2711(a)—or the IGRA regulations’ requirement that a “management 

contract” is a contract with a “contractor,” i.e., a third-party provider of services, 

“for the management of all or part of a gaming operation.” 25 C.F.R. § 502.15 

(emphasis added).4 The Corporation also ignores IGRA’s Senate Report, which 

defines management contracts as “agreements governing the overall management 

  
4 25 C.F.R. § 15 “Management Contract” provides: “Management contract means 
any contract, subcontract, or collateral agreement between an Indian tribe and a 
contractor or between a contractor and a subcontractor if such contract or 
agreement provides for the management of all or part of a gaming operation.”

See also 25 C.F.R. § 502.18 (“Person having management responsibility for a 
management contract means the person designated by the management contract as 
having management responsibility for the gaming operation, or a portion thereof.”) 
(emphasis added).
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and operation of an Indian gaming facility by an entity other than the tribe or its 

employees.” S. Rep. No. 100-446, at 3085 (1988). (See Br. at 26-30.)

The Corporation ignores the foregoing definitions because the Indenture is part 

of a bond offering to generate capital, not a contract with a third-party “contractor” 

“for the operation or management of a casino.” (Resp. Br. at 24–28.) The 

Corporation would expand the definition of “management contract” to include all 

agreements that impact casino “management” (the Corporation ignores the 

“operational” prong of the statutory definition entirely), regardless of the intent, 

purpose or scope of the agreement, and without any party providing management 

services. This is wrong. If an agreement is not with a “contractor” (like here) and is 

not “for the management and operation” of an Indian casino (like here), then it is 

not a “management contract.”5

There is no support for the Corporation’s expansive reading of IGRA. Indeed, 

this case is unlike any of the cases cited by the Corporation. See Catskill Dev. 

L.L.C. v. Park Place Entm’t Corp., 547 F.3d 115 (2d Cir. 2008) (invalidating 

contracts alleged to contain “hidden management fees” and related to an admitted 

“management agreement” with third-party contractor that “provided for the 

management of the putative casino”); First Am. Kickapoo Operations, L.L.C. v. 

Multimedia Games, Inc., 412 F.3d 1166 (10th Cir. 2005) (contract providing for 

third-party contractor to develop management and operating procedures and 

  
5 That does not mean that if a lender ultimately engages in impermissible 
“management and operation” of a casino, the NIGC would be powerless to act. (See,
infra, at 17-18.)
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provide supervisors for Indian casino was a management contract); Machal, Inc. v. 

Jena Band of Choctaw Indians, 387 F. Supp. 2d 659 (W.D. La. 2005) (agreements 

providing third-party contractor with “exclusive right to gaming” at Indian casino 

and “exclusive right to enter into a management contract” were management 

contracts); United States ex rel. Bernard v. Casino Magic Corp., 293 F.3d 419 (8th 

Cir. 2002) (management contract existed where loan agreement amended 

“consulting agreement” such that tribe had to follow recommendations of third 

party retained to assist tribe “in developing and operating the gaming enterprise”). 

B. The Indenture Is Not A Management Contract: “Guidance” Cited By The 
Corporation Is Not Persuasive Authority

The Corporation criticizes Wells’s IGRA analysis because “it completely ignores 

the NIGC’s guidance.” (Resp. Br. at 25.) The Corporation has it backwards. The 

NIGC’s “guidance” cannot change IGRA’s plain language or that of IGRA’s 

regulations. Christensen v. Harris County, 529 U.S. 576, 586-88 (2000) (agency 

opinion letter unpersuasive where inconsistent with regulation); Catskill Dev., 

L.L.C., 547 F.3d at 127 (rejecting Penny Coleman opinion letter in part because it 

was “inconsistent with congressional design”). The Court looks first to the IGRA 

statute, and then to IGRA’s regulations. Views of individual NIGC personnel—the 

Corporation never cites actual agency action—are considered only if they have “the 

power to persuade.” Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944).

Rather than address IGRA itself or its regulations, the Corporation cites an 

NIGC “Bulletin,” and a series of opinion letters all issued by the same NIGC acting 

general counsel (Penny Coleman) (the “Coleman Letters”) that address a different 
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issue—what certain NIGC employees deem to be “management.” (AD002-003 

(Bulletin); AD004-81 (Coleman Letters).) The Corporation admits that neither the 

Bulletin nor the Coleman Letters are entitled to deference under Chevron U.S.A. 

Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984), because, 

unlike regulations, they have not been subjected to public notice, comment and 

hearing. The Bulletin’s and Coleman Letters’ “power to persuade,” if any, is based 

on “the thoroughness evident in [their] consideration, the validity of [their] 

reasoning, [and] their consistency with earlier and later pronouncements.” 

Skidmore, 323 U.S. at 140.

The Corporation relies on Bulletin No. 94-5, but does not explain how it is 

persuasive, beyond that the NIGC has applied “the Bulletin to dozens of 

agreements.” (Resp. Br. 25.) The reasoning is circular. A bulletin or opinion letter is 

not made persuasive by an agency’s repeated citation of the bulletin or opinion 

letter in other bulletins or opinion letters. Both IGRA and the regulations make 

clear that a management contract is with a “contractor” hired for the purpose of 

“management and operation” of a casino. To the extent the Corporation suggests 

that a Bulletin, entitled only to Skidmore deference, can change a 

statutory/regulatory definition of “management contract,” they are wrong.

The Corporation also ignores Bulletin 94-5’s full text, which makes clear that a 

third-party “manager” is necessary for a management contract and that the 

presence of “planning, organizing, directing, coordinating and controlling” alone 

does not make an agreement a management contract. The Bulletin notes that “[t]he 
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consequences are severe for a manager who mistakes his management agreement 

for a consulting agreement.” (AD002 (emphasis added).) The Bulletin states that, if 

a management contract is not approved by the NIGC Chairman, a “tribe would have 

to close down the operation or operate it on its own,” the clear implication being 

that a party other than the tribe is operating the casino. (Id.) In sum, Bulletin 94-5 

states that a management contract is with an outside “manager” “for the 

performance of such activities,” that is, for the management and operation of the 

casino. (Id. (emphasis added).)6

The Corporation cites the Coleman Letters for the proposition that “the NIGC 

. . . has expressly agreed with the District Court’s decision and cited it with 

approval at least nine times.” (See, e.g., Resp. Br. at 20 (emphasis removed).)7 This 

is wrong—an acting general counsel’s non-binding letter is not “the NIGC”—and the 

Corporation never explains how the Coleman Letters are persuasive.

The Coleman Letters are not “agency decisions” or agency actions. (Resp. Br. at 

19 n.8.) They are non-binding “courtesy correspondence” penned by a single NIGC 

staff member and do not reflect the position of the NIGC. Cheyenne-Arapaho 

Gaming v. Nat’l Indian Gaming Comm’n, 214 F. Supp. 2d 1155, 1168 (N.D. Okla. 

2002) (only NIGC Chairman or Commission itself can take “official action”; general 

  
6 Bulletin 94-5 also does not state that any contract providing for any of Bulletin 94-
5’s listed activities (“planning, organizing, directing, coordinating, and controlling”) 
is, ipso facto, a management contract. (AD002.)

7The Coleman Letters only reference the district court’s first decision; they do not 
reference or endorse the district court’s second decision invalidating all Bond 
documents regardless of whether they are themselves management contracts.
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counsel “is simply a staff member” advising tribes and others); see also, e.g., Seneca-

Cayuga Tribe of Okla. v. Nat’l Indian Gaming Comm’n, 327 F.3d 1019, 1042-43 

(10th Cir. 2003); Machal, Inc. v. Jena Band of Choctaw Indians, 387 F. Supp. 2d 

659, 666 (W.D. La. 2005). The Coleman Letters have no legal effect, they are not 

precedent, and they are not binding authority for any purpose. (See Resp. Br. at 22); 

see also Seneca-Cayuga Tribe of Okla., 327 F.3d at 1042-43 (NIGC opinion letters, 

as “informal agency interpretations,” “lack the force of law [and] do not warrant 

Chevron-style deference”). 

Courts have rejected NIGC opinion letters, and the opinion letters of other 

federal agencies, because they lacked persuasive force. See Christensen, 529 U.S. at 

587-88 (rejecting U.S. Department of Labor opinion letter as “unpersuasive”); 

Seneca-Cayuga Tribe of Okla., 327 F.3d at 1042-43 (declining to adopt gaming 

classification set forth in NIGC opinion); Catskill Dev., L.L.C., 547 F.3d at 127 

(Coleman letter rejected in part because it was “inconsistent with congressional 

design”).

The mere fact that the acting general counsel cited the district court’s opinion is 

not “persuasive.” If that were the case, a single NIGC employee could all but usurp 

appellate review of district courts on NIGC matters. And, the acting general counsel 

was not asked to review the record here or the briefs here and below, and there is no 

evidence that the acting general counsel did so.
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C. The Indenture Is Not A Management Contract: The Contested Provisions Do 
Not Allow A Third-Party To Exert Management Control Over The Casino

The Indenture does not permit the Bondholders or Wells to “manage and 

operate” the Casino under any circumstances. None of the Contested Provisions 

change the fact that the Corporation is and would always remain the manager and 

operator in control of the Casino and that the Bondholders are and will remain only 

lenders. The management contract regulations were created to ensure that third-

party casino managers—not lenders receiving a fixed rate of return—did not abuse 

their authority for their own ends, robbing the tribes of their right to the 

commercial development of their casino. See, e.g., 25 U.S.C. §§ 2701-02. Here, there 

is no threat of such abuse or manipulation. 

With or without the Contested Provisions, the Indenture is a Bond-repayment 

agreement. At all times, the Corporation has the choice of repaying the Bonds. At 

all times, if the Corporation breaches the Indenture, the Bondholders can only 

either call the Bonds or seek appointment of a receiver to ensure Casino gross 

revenues are applied as required under the Indenture (relief that, as discussed 

below, the Bondholders have regardless of the Indenture’s terms). Neither the 

Bondholders nor Wells can operate the Casino and the Bond rate of return is fixed.

The lender liability cases cited by Wells (and largely ignored by the Corporation) 

confirm this. (Br. at 29-32.) Unlike in Bernard, there is only a loan here; there is no 

agreement giving a third party operational control over the Casino. As such, where 

there is only the possibility the Bondholders can consent to decisions—not make 

them or effectuate them—there is no “management,” let alone a “management 
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contract.” See In re Bergsoe Metal Corp. v. The Astrotic Co., Ltd., 910 F.2d 668, 672 

(9th Cir. 1990); Z & Z Leasing, Inc. v. Graying Reel, Inc., 873 F. Supp. 51, 55 (E.D. 

Mich. 1995).

1. Receivership Provision

The Corporation argues that the Receivership Provision is “perhaps the most 

problematic of the [Contested Provisions]” as it allegedly would allow a receiver to 

“control the Casino’s gross revenues” and “give a non-tribal entity complete control 

over the Casino’s finances.” (Resp. Br. at 29, 34.) The Corporation is wrong. 

A court can appoint a receiver even if there is no Receivership Provision—the 

Corporation might as well attack the Federal Rules of Civil Procedure as being 

“problematic.” The Corporation ignores that the receiver is an officer of the 

appointing court and that the receiver’s power stems from that appointment, not 

from any contract. And, of course, a federal court could not authorize its receiver to 

violate IGRA. (Br. at 32-33.) That alone should end the matter.

The Receivership Provision also does not grant “complete control over the 

Casino’s finances” (Resp. Br. at 34). The Indenture requires funds to be deposited in 

a trust account; the “waterfall” prescribes exactly how those funds are then 

applied—first to debt service, with the remaining funds transferred to the 

Corporation. (See Br. at 10-11.)8 The Corporation is then free to apply those funds 

as it sees fit. Neither the Indenture generally nor the Receivership Provision 
  

8 Indeed, the Indenture itself prohibits use of funds held by Wells (as opposed to 
funds transferred to the Tribe) to pay “compensation” or “management fee[s]” to a 
“management agent . . . under a management contract.” (A026.) The Corporation 
fails to address how the Indenture is a “management contract” when it prohibits the 
use of funds held under the Indenture to pay management fees.
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particularly provides the Bondholders, Wells, or a receiver with the authority “over 

the day-to-day operation of the Casino.” (Resp. Br. at 34.)

2. Capital Expenditure Provision

The Capital Expenditure Provision (“CEP”) does not “allow[] the bondholders to 

direct and control how much the Corporation can spend on capital expenditures.”  

(Resp. Br. at 30-31.) The CEP caps the Corporation’s annual capital expenditures at 

125% of the prior year’s expenditures, above which consultation with the 

Bondholders is necessary. Thus, the Corporation has the unadorned discretion to 

spend 125% of the previous year’s spending on capital expenditures. (See Resp. Br. 

at 10 (describing Corporation’s management of capital expenditures).) For spending 

above 125%, the Corporation need only seek Bondholder consent.

The Corporation’s objection to the CEP—relying on certain Coleman Letters—

highlights the absurd outcomes resulting from focusing on “management” unmoored 

from IGRA’s “management contract” definition. The acting general counsel has 

found that a capital expenditure provision capping expenditures to a specific annual 

amount and earmarking those expenditure maximums to certain specific purposes 

(“new construction,” “maintenance”) (“Fixed CEP”), is not “management.” (AD035.) 

The Fixed CEP allows a tribe less authority and control over its capital 

expenditures than the CEP here, which the acting general counsel thinks is 

“management.” The CEP here, like the Fixed CEP, sets an annual budgetary 

maximum—125% of the prior year’s expenditures—except that the CEP does not 

limit the category of capital expenditures and allows for the possibility of increased 

expenditures.
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Finding that a flexible cap keyed to actual annual capital expenditures converts 

a loan agreement into a management contract, while a loan agreement that totally 

prohibits capital expenditures above an annual limit on capital expenditure line 

items is not a management contract, is illogical and is neither “valid[]” nor 

“persuasive.” Skidmore, 323 U.S. at 140. 

3. Consultant Provision

Both the Corporation and the district court allege the Consultant Provision gives 

the Bondholders the opportunity to “exert significant control over the management 

operations of the [Casino]” (SA-101; Resp. Br. at 32), but do not explain how.  The 

Bondholders merely consent to the consultant; they do not choose the consultant. 

The consultant is a third party not controlled by the Bondholders or Wells. And, the 

Corporation retains ultimate authority to implement the consultant’s 

recommendations, the goal of which, after all, is to improve the performance of the 

Casino. The Consultant Provision does not give Wells or the Bondholders authority 

to exert “significant control” over Casino management.9 E.g., Schwan’s Sales 

Enters., Inc. v. Commerce Bank & Trust Co., 397 F. Supp. 2d 189, 198 (E.D. Mass. 

2005) (“[Borrower] had the power to act autonomously and, if it chose, to disregard 

the bank’s advice.”). This is not forbidden management control.

  
9 This is the difference between this case and Bernard. In Bernard, the “consultant” 
at issue was originally to be the manager of the casino, but the related management 
contract was never approved. 293 F.3d at 421. The manager then later morphed 
into a “consultant” advising the casino whose “recommendations” were mandatory 
by virtue of a loan agreement, in which the “consultant” had a substantial 
participation. Id. at 425. This was in effect a sham end run around the management 
contract approval regulations. No such issues are raised here.
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4. Replacement Provisions

The same arguments identified above apply to the Replacement Provisions. The 

Bondholders’ power to consent to or request the replacement of certain personnel 

does not give the Bondholders control of those individuals or the operational and 

management decisions they make. At all times all personnel remain employees of, 

and under the control of, the Corporation. The Bondholders have no “authority” over 

any “management officials of the Casino.” (Resp. Br. at 32.) And any “replacement” 

primary management officials and key employees undergo NIGC review and 

approval. 25 C.F.R. §§ 502.19, 556.1–556.5, 558.1–558.5. Accordingly, it is ludicrous 

to suggest that any interest of IGRA will be compromised. 

D. Olson Controls And The Indenture Can Be Enforced Without The Contested 
Provisions

The Corporation fails to distinguish this Circuit’s decision in Olson that a 

determination that a contract is void under a federal regulation does not mean a 

“contract cannot be enforced, regardless of the nature and consequences of the 

illegality.” Olson v. Paine, Webber, Jackson & Curtis, Inc., 806 F.2d 731, 743 (7th 

Cir. 1986). “[M]any cases continue to treat the defense of illegality to the 

enforcement of a contract as presumptive rather than absolute, forgiving minor 

violations and not allowing the defense to be used to confer windfalls.” Nagel v. 

ADM Investor Servs., Inc., 217 F.3d 436, 440 (7th Cir. 2000) (citing cases). Such is 

the case here.

The Corporation’s only response to Olson is to argue that IGRA preempts the 

field of Indian gaming contracts. (Resp. Br. at 37.) Olson, however, does not propose 
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an alternate regulatory scheme that could be preempted by IGRA. It provides a 

principled approach to determine how IGRA’s voiding remedy should be applied in 

the circumstances here.

The Corporation’s claim that Olson did not involve a “voiding provision” is 

refuted by Olson itself. 806 F.2d at 743-44 (noting regulations at issue make 

“nonconforming agreements” “null and void”). As the Olson court stated: “We may 

take the ‘null and void’ provision as a strong statement that noncomplying 

agreements are unenforceable–provided there is some possibility that the violation 

harmed the plaintiff.” Id. (emphasis added). Here, as in Olson, there is not even an 

allegation that the Corporation was harmed by the Contested Provisions, and, as in 

Olson, “full compliance with the regulations would have made the [Corporation] 

more likely to sign.” Id. at 744.10

This case is also like Olson because, contrary to the Corporation’s arguments, 

the contract itself is not illegal. The Corporation makes no attempt to argue that 

there is any illegal purpose here, where no party intended a management contract, 

where the Corporation operates and manages the Casino, and where the 

Corporation has received the primary underlying benefit of the Indenture—$50 

million in Bond proceeds.

  
10 The Corporation uses a quote from First American Kickapoo to imply that the 
Contested Provisions were “almost certainly part of the package for which the Tribe 
bargained.” (Resp. Br. at 39.) The Corporation gives no record citation for this 
totally implausible, disingenuous allegation. Indeed, the Corporation elsewhere 
argues the opposite—that Wells allegedly “bargained” for the “onerous” Contested 
Provisions. (Resp. Br. at 6.)
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The Corporation argues enforcing the Indenture without the Contested 

Provisions undermines the NIGC’s role—not so. (Resp. Br. at 37-39.) First, the 

NIGC does not have exclusive jurisdiction to determine when an agreement is a 

management contract, as the Corporation seems to suggest. (Resp. Br. at 38.) The 

NIGC has never so claimed and no court has so stated.

Second, Wells does not suggest that the NIGC has the power to sever 

agreements once parties have entered them (Resp. Br. at 39-40), only that the 

severance procedure contemplated by the parties in the Indenture itself is 

consistent with the procedure the NIGC’s general counsel’s office follows with 

parties who voluntarily elect to have that office review its contracts: where there 

are “indicia” of management in agreements that are not management contracts, the 

NIGC acting general counsel has suggested that parties remove the provisions at 

issue. (E.g., Doc. 36-13.)

Third, there is no danger of parties doing an “end run” around IGRA if the Court 

does not enforce any Contested Provisions it deems inconsistent with IGRA. (Resp.

Br. at 40.) The NIGC has full power to investigate illegal management contracts at 

any time. The NIGC can sanction a lender if it engages in unapproved gaming 

management, 25 C.F.R. Parts 573, 575, and can assess fines of up to $25,000 per 

day, 25 C.F.R. § 575.4. (See also AD002 (unapproved management contractor can be 

forced “to vacate operation and could be subjected to legal action”); AD058 (NIGC 

can bring enforcement action against “any entity that manages a tribal gaming 
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facility without an approved management contract”).) NIGC enforcement and 

sanctions would be independent of any judicial remedy.

Finally, to not apply Olson here actually undermines the purposes of IGRA, 

which was enacted to promote “the operation of gaming by Indian Tribes as a means 

of promoting tribal economic development,” “self-sufficiency” and “strong tribal 

government.”  25 U.S.C. § 2702(1). To paraphrase this court’s reasoning in 

Altheimer & Gray: “If contracting parties cannot trust the validity of [sovereign 

immunity waiver] and [severance] provisions” in commercial contracts, Indian 

casinos, like the Corporation here, may well find themselves “unable to compete and 

the Tribe’s efforts to improve the reservation’s economy may come to naught.”  

Altheimer & Gray, 983 F.2d at 815. “To refuse [to enforce such contract provisions] 

would be to undercut the Tribe’s self-government and self determination.”  Id.  

Indeed, this is a fortiori true of the Corporation’s free standing and independent 

waiver of sovereign immunity in the Bond Resolution—to which we now turn.

E. The Corporation Has Waived Its Sovereign Immunity And Wells Can Proceed 
In The District Court On Its Amended Complaint

The district court rejected Wells’s amended complaint as “futile,” holding that 

the various Bond documents were void, but made no finding that any of those 

documents, other than the Indenture, was itself a management contract. The law is 

clear: Only management contracts are void under IGRA. If an agreement does not 

itself provide for the “management and operation” of a casino, then it is not subject 

to NIGC review and it is valid. (Br. at 44-46.) Machal, Inc., 387 F. Supp. 2d at 665-

67; see also Catskill Dev. L.L.C., 547 F.3d at 130-31. There is no support for the 
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Corporation’s claim that where “a contract is an unapproved management 

agreement, the related and referenced agreements also fail.” (Resp. Br. at 29 n.11.)

1. There is no legal basis for voiding the Bond documents

Pursuant to IGRA and its regulations, the Bond Resolution (or any other Bond 

document) is void only upon a finding that the document was a management 

contract in its own right. See supra; See also 25 C.F.R. § 533.7 (“Management 

contracts . . . are void.”). There is no such finding here and the Corporation does not 

even argue for such a finding. Instead, the Corporation discusses a “contract review 

process,” claiming that under this process, “even if one document, standing alone, is 

not a management contract, it becomes one if it is intertwined with and dependent 

upon other agreements that do provide for management.” (Resp. Br. at 48.) This 

argument has no basis in IGRA or its regulations.

While the NIGC will review documents or other agreements to ensure they are 

not management contracts, the process is voluntary and results in what is 

commonly referred to as a declination letter, like those in the Corporation’s 

Addendum. But, those letters—issued by a single NIGC employee—are not agency 

action, are not binding, and are advisory only. There is no statute, regulation, or 

case that holds (and the Corporation does not cite any) that an agreement that is 

otherwise not a management contract is invalid merely because a party did not 

submit it to the NIGC.11 The only documents that are “void” under IGRA are 

  
11 The National Indian Gaming Association (“NIGA”) says that “due diligence 
submissions” for management contract declination letters “are routine in the Indian 
gaming industry, serving to protect the investments of non-tribal contractors.”  
(Amicus Br. at 13.)  This statement does not specifically refer to Indian bond 
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unapproved management contracts. If a contract is not an unapproved management 

contract, it is not void under IGRA, regardless of whether the NIGC has reviewed it 

or not.12

The Corporation’s only authority for its extraordinary position that the district 

court could void documents—not “agreements” or “contracts”—that are not 

themselves management contracts is Bernard v. Casino Magic. In that case, the 

court determined that a “consulting agreement” (where the “consultant” was 

intended to be the casino manager under a never-approved management contract 

but instead became a consultant who would “assist the Tribe in developing and 

operating the gaming enterprise”) was converted into a management contract 

because a later loan agreement (in which the “consultant” was also involved) 

required the tribal casino to “accept and comply” with all consultant 

“recommendations.” 293 F.3d at 421-23. In Bernard, the court examined the content 

of the documents and their interplay and found that, while the consultant 

agreement was not a management contract before the existence of the loan 

agreement, the consultant agreement’s terms were effectively amended by the 

subsequent loan agreement. Id. at 425. Thus, in Bernard, there was a finding that 

     
financing transactions, is not supported by any record citation, and is contradicted 
by the Declaration of William N. Newby (A-166 ¶ 8) (noting that Indian bond 
financing transactions are not normally reviewed by the NIGC).

12 The Corporation fails to address the fact that, other than the Bonds, none of the 
voided documents are even contracts, let alone “management contracts.” Neither 
the Corporation nor the district court explain how a corporate resolution, a legal 
opinion letter, or a Bond offering memorandum can be void if they are not contracts 
or agreements. IGRA governs only “management contracts” and “collateral 
agreements.” 
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the agreements deemed a management contract together provided for the 

management of the casino.

None of these facts are present here. The district court found that the 

Indenture—standing alone and without reference to any other document—was a 

management contract. Nothing in Bernard supports the proposition that an 

agreement that is not a management contract and is not submitted to the NIGC is 

void. Bernard also does not stand for the proposition that once an agreement is 

found to be a management contract, all related agreements are void if they are 

“interrelated.” And unlike Bernard, where a third-party was hired to manage the 

casino under the guise of the “consultant agreement” and the loan agreement, here 

only the Corporation is managing and operating the Casino. 

Voiding the Bond Resolution in particular was error. It is not a contract of any

sort, does not implicate “management” (and neither the district court nor the 

Corporation alleges that it does), and contains a waiver of sovereign immunity that 

is broader than the documents associated with the Indenture. The Bond Resolution 

waives sovereign immunity “with respect to any dispute or controversy arising out 

of the Indenture, . . . the Bonds, this Bond Resolution . . . or to any transaction in 

connection therewith[].” (Doc. 29-4 at 8.) In short, it waives sovereign immunity in 

connection with the loan made by the Bondholders to the Corporation regardless of 

the validity of the Indenture or the Bonds, and is not limited to claims under the 

Indenture. The sovereign immunity waiver in the Bond Resolution clearly extends 
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to the claims asserted in the amended complaint, and the district court’s “futility” 

holding must be reversed. 

2. The determination that the amended complaint was “futile” is subject 
to de novo review because it was based on a legal finding voiding all 
sovereign immunity waivers

The Corporation’s argument that the high standard of review applicable to 

motions to vacate generally applies to Wells’s motion to amend the complaint is 

wrong. As the Corporation states, the district court engaged in a “sua sponte 

dismissal for lack of jurisdiction.” (Resp. Br. at 44; see also Resp. Br. at 16.) 

Although the district court’s disposition was in the nature of a ruling on subject 

matter jurisdiction (the Corporation’s sovereign immunity), it depended entirely 

upon a decision on the merits: that the Indenture was void and therefore 

unenforceable. As a sua sponte merits disposition, “with full res judicata effect,” 

Wells was placed in a situation of being “permanently denied . . . [its] day in court” 

if deprived of the opportunity to amend its complaint to cure jurisdictional defects. 

Shockley v. Jones, 823 F.2d 1068, 1073 (7th Cir. 1987). See Foster v. DeLuca, 545 

F.3d 582, 584 (7th Cir. 2008) (noting district court failed to follow routine practice of 

not terminating case upon granting a motion to dismiss, thereby depriving plaintiff 

of right to amend).

“The unfairness of this result is obvious.” Shockley, 823 F.2d at 1073. See also 

Frey v. E.P.A., 270 F.3d 1129, 1132 (7th Cir. 2001) (sua sponte dismissals without 

full procedural safeguards “are hazardous”; district court should grant the plaintiff 

leave to amend unless jurisdictional defect incurable). This is plainly why, contrary 

the Corporation’s argument, the district court recognized, in the context of the 
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motion to vacate below, that it erred in failing to give Wells leave to amend before 

entering judgment.13

That this error forced Wells to move to vacate the judgment in order to be heard 

on its motion to amend does not mean, as the Corporation urges, that Wells is 

“trapped” in the onerous standard of review governing motions to vacate. See Foster 

v. DeLuca, 545 F.3d at 584-85 (reviewing denial of motion to vacate coupled with 

motion to amend for abuse of discretion in reference to the latter). Indeed, the 

“obvious” “unfairness” of this situation should be deemed “manifest error” for the 

purposes of satisfying that standard of review, to the extent required in this setting. 

Further, the heart of the district court’s refusal to allow Wells to amend its 

complaint, on the legal ground that it would be “futile” (another ruling regarding 

subject matter jurisdiction), is subject to de novo review by this Court. E.g., Sanders 

v. Venture Stores, Inc., 56 F.3d 771 (7th Cir. 1995) (reviewing denial of motion to 

amend de novo where denial predicated on legal issue); Wilson v. Bruks-Klockner, 

Inc., 602 F.3d 363, 368 (5th Cir. 2010); SFM Holdings, Ltd. v. Banc of America Sec., 

L.L.C., 600 F.3d 1334, 1336 (11th Cir. 2010).

3. Wells was not dilatory in presenting its amended complaint, and 
properly presented the Bond Resolution and other Bond documents 
referenced in the amended complaint to the district court

The Corporation argues repeatedly that Wells improperly delayed by not 

amending its complaint during the less than 21 days its complaint was pending. 
  

13 The district court held in the conclusion of its opinion: “Aside from dismissing this 
case without leave to amend, there was no error of law in the initial proceedings.” 
(SA-030.) There is nothing “inartful” about this “conclusion.” (Resp. Br. at 45.) The 
district court held that it was legal error to dismiss this case without leave to 
amend.
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(Resp. Br. at 51-53.) The Corporation also claims that Wells failed to introduce any 

Bond documents until its reconsideration motion, and that it was improper for 

Wells to cite to materials attached to, or facts alleged in, its amended complaint. 

(Resp. Br. at 51-52, 6.) The Corporation is wrong on all counts.

The Corporation’s allegation of delay is absurd where Wells’s complaint was 

dismissed within 21 days of filing, before any responsive pleading was filed; in a 

single 24-hour period, the original judge recused herself, a scheduled evidentiary 

hearing was canceled, and the district court dismissed the case without notice, 

voiding the document that at that point provided jurisdiction. No case cited by the 

Corporation holds that a party is dilatory where it does not seek to amend its 

complaint before the time for amendments under Fed. R. Civ. P. 15(a) has expired 

and before a party has filed any responsive pleading. This is especially true here, 

where the procedural events below were “unconventional,” “sudden and surprising.” 

(SA-022 – 023.)

The Corporation’s claim that Wells did not seek to introduce the Bond 

documents prior to dismissal is wrong. Certain Bond documents—including the 

Bond Resolution—were filed on January 5th, the day before the scheduled January 

6th evidentiary hearing, and, as it turned out, the day before the case was 

dismissed. (Doc. 29-2 (Security Agreement (containing sovereign immunity waiver)); 

Doc. 29-3 (Tribal Agreement (same)); Doc. 29-4 (Bond Resolution (same)); Doc. 29-5 

(Tribal Resolution (same)); Doc. 29-6 (Godfrey & Kahn Letter (same)) (all filed 
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January 5, 2010).) Wells was prepared to raise these waivers at the evidentiary 

hearing.

Finally, Wells’s reliance on allegations in, and attachments to, its amended 

complaint is proper where, as here, the district court both ruled it should have 

allowed Wells to file its amended complaint and where the district court considered 

the substance of the amended complaint, including attachments, in finding the 

amended complaint “futile.” See Duda v. Bd. of Educ. of Franklin Park Pub. Sch. 

Dist. No. 84, 133 F.3d 1054, 1057 (7th Cir. 1998) (examining proposed amended 

complaint on appeal when amendment deemed futile); Camp v. Gregory, 67 F.3d 

1286 (7th Cir. 1995) (amended complaint operative where court simultaneously 

granted post-judgment leave to amend and oral motion to dismiss). Delaware Valley 

Floral Group, Inc. v. Shaw Rose Nets, L.L.C., cited by the Corporation, is not to the 

contrary, as the materials at issue there were not considered by the district court 

below.  597 F.3d 1374, 1380 (Fed. Cir. 2010).  The Corporation’s objections on this 

score also ring hollow because it, too, cites materials submitted to the record after 

judgment had been entered. (E.g. Resp. Br. at 13-14.)

F. The Corporation Misrepresents The Record Regarding Its Bond Transaction 
Obligations

The Corporation alleges that Wells “bargained for onerous management terms” 

(Resp. Br. at 6) and that Wells “required the Corporation to hire outside counsel” 

(Id. at 9). In violation of Circuit Rule 28(c), none of these “facts” has a record 

citation, because there is no evidence to support them; they should be ignored.14

  
14 Wells is also not the lender here, as the Corporation claims. (Id. at 6.)
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The Corporation and NIGA claim that the burden was on Wells/the Bondholders 

to go to the NIGC, claiming it was “surprising[]” Wells did not do so. Id. at 39. These 

claims ignore that this was a securities offering, not a traditional direct loan, that 

included, among other things, an offering prospectus. (Doc. 50-5.) As such, the 

Corporation assumed the burden of making required, affirmative representations, 

including that all regulatory approvals had been acquired. (Br. at 7-8.) Wells was 

entitled to rely on the representations of the Bond issuer under the securities laws. 

No party conceived of the Indenture as a management contract, and, as explained in 

Mr. Newby’s declaration, it was common practice not to submit loan or bond 

documents for NIGC review. (A-166 ¶ 8.) Under these conditions, there was nothing 

“surprising” about Wells not seeking NIGC review.
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CONCLUSION

For the reasons stated herein and in Wells Fargo’s opening brief, the Judgment 

below should be reversed and this case remanded consistent with the terms 

requested herein and in Wells Fargo’s opening brief.
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