
IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

__________________________________________________________________ 

No. 09-35772 

U.S. District Court Cause No. 70-9213 - Phase I (Subp. No. 89-2) 
__________________________________________________________________ 

United States of America, 
 Plaintiff, 

Port Gamble S’Klallam Tribe, Lower Elwha Klallam Tribe and Jamestown 
S’Klallam Tribe 

   Plaintiffs-Appellants, 
v. 

Lummi Indian Tribe 
   Defendants - Appellees, 

And 
Puyallup Indian Tribe, et al., 

  Interested parties. 
__________________________________________________________________ 

On Appeal from the United States District Court  
for the Western District of Washington 

__________________________________________________________________ 

RESPONSE BRIEF OF THE TULALIP TRIBES (Interested Party) 
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i 

CORPORATE DISCLOSURE STATEMENT 

The Tulalip Tribes is a federally recognized Tribe of American Indians.  It 

has no parent companies, subsidiaries or affiliates that have issued shares to the 

public. 
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I. JURISDICTIONAL STATEMENT  

On September 14, 2009, the Lummi Tribe filed a Motion to Dismiss the 

Klallams= appeal on the grounds that the order being appealed from was not an 

appealable order.  ECF Docket # 7060270.  Lummi=s Motion was denied by this 

Court October 23, 2009, with leave to renew in briefing.  ECF Docket# 7106943.  

Lummi has renewed its Motion to Dismiss in its brief.  

II. STANDARD OF REVIEW 

The Tulalip Tribes adopts and incorporates herein, the Lummi brief section 

on Standard of Review.   

III. STATEMENT OF ISSUE PRESENTED FOR REVIEW 

The Tulalip Tribes concurs with the Lummi Statement of Issue Presented for 

Review.   

IV. SUMMARY OF ARGUMENT 

This is a contempt case.  The Klallams asked the District Court to hold 

Lummi in contempt for violating this Court=s decision in United States v. Lummi, 

235 F.3d 443 (9th Cir. 2000)(ASplit Decision@), which held that Lummi=s usual and 

accustomed fishing grounds included AAdmiralty Inlet@ but not the AStrait of Juan 

de Fuca.@   

The District Court properly concluded that the issue of the precise location 

of Lummi=s western boundary was an issue that affected other Tribes, and that the 
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ambiguity in the Split Decision therefore could not be resolved until the Klallams 

gave prior notice and an opportunity to participate in a prefiling conference to the 

many potentially affected Tribes.  The Klallam’s failed to follow the procedures set 

out to allow for such opportunity.  There was no abuse of discretion.   

The Klallams try to cloud the issues by including an extensive discussion of 

the evidence in the prior proceedings, and arguing about what Judge Boldt, Judge 

Rothstein and others may have intended.  Because the District Court=s exercise of 

discretion was appropriate and correct, its judgment should be affirmed.  

V. STATEMENT OF FACTS RELEVANT TO REVIEW 

The Tulalip Tribes concur in the Lummi Statement of Fact Relevant to Review.   

VI. ARGUMENT 

The Tulalip Tribes joined in the District Court Motion filed by the Lummi 

Tribe on April 23, 2009 (Dkt. # 19239), to dismiss the underlying Klallam 

Contempt Motion on the grounds that such Motion does not comply with Amended 

paragraph 25 of the final injunction in this case.   

In the district court, the Lower Elwha Klallam, Port Gamble S'Klallam and 

Jamestown S'Klallam Tribes ('Klallam') sought an Order directing the Lummi 

Nation to show cause as to why it should not be held in contempt for alleged 

violation of decisions of the Court in Subproceeding 89-2.  Klallam Motion to 

Show Cause . . . .  Dkt. # 19223.  That Subproceeding decided, in part, the scope of 
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Lummi Usual and Accustomed Fishing to Grounds and Stations ('U&A') as 

determined in Final Decision #1.  In a substantive response to Klallam's Contempt 

Motion to be filed separately, Lummi pointed out (1) that the prior rulings in 

Subproceeding 89-2 are ambiguous, (2) that the western boundary of Lummi's 

U&As has yet to be determined, and (3) that Lummi acted in good faith and limited 

Lummi fishing in compliance with the prior rulings.  Tulalip takes no position on 

the merits of Lummi position on these points and reserves the right to comment at 

the appropriate time.   

Procedurally, however, Tulalip concurs with Lummi's views.  Klallam cast 

its Contempt Motion as an attempt to enforce prior decisions of the district court 

and the Ninth Circuit in Subproceeding 89-2.  However, Klallam actually appears 

to be asking the Court to determine, for the first time, the location of the western 

boundary of Lummi's U&As in Northern Puget Sound.  That is exactly the type of 

proceeding that must be brought pursuant to Paragraph 25.  

Additionally, we note that contempt proceedings against a sovereign Indian 

tribe are a “meat axe” approach.  It is well-settled that a party cannot be held in 

contempt for violating an ambiguous judgment: 

Where the language of a . . . judgment is too vague, it cannot be 
enforced; to do so would be an invalid exercise of judicial 
authority. . . . Thus, if a defendant's action Aappears to be based 
on a good faith and reasonable interpretation of (the court's 
order),@ he should not be held in contempt. 
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Vertex Dist., Inc. v. Falcon Foam Plastics, Inc., 689 F.2d 885, 889 (9th Cir. 1982). 

 AThe party alleging civil contempt must demonstrate that the alleged contemnor 

violated an unambiguous order by Aclear and convincing evidence,@ not merely a 

preponderance of the evidence.  Id. at 889, citing Battaglia v. United States, 653 

F.2d 419, 422 (9th Cir. 1981); United States v. Powers, 629 F.2d 619, 626 n.6 (9th 

Cir. 1980).   

The effect of the Klallam Motion below, if successful, could be to redefine 

the meanings of the "Strait of Juan de Fuca" and "Northern Puget Sound."  These 

definitions not only affect Lummi's U&As, but could apply to the U&As for other 

Tribes fishing in the waters west of Whidbey Island.  The Tribes include the 

Swinomish Indian Tribal Community, see 459 F.Supp. at 1040 (U&A includes 

" . . . marine waters of Puget Sound from the northern tip of Vashon Island to the 

Fraser River including Haro and Rosario Straits . . . ' and possibly Tulalip.  See 626 

F.Supp. at 1530-1.  Other Tribes may be affected, because many fish harvested in 

the waters of northern Puget Sound west of Whidbey Island migrate to and through 

the U&A of other Tribes.  By seeking a summary contempt against Lummi, instead 

of using the established route of Paragraph 25, Klallam deprives all of the Tribes of 

their right to be heard on the issues, short-circuits the procedures the Court 

established, and prevents a full and measured development of the facts.  

Case: 09-35772   01/19/2010   Page: 8 of 13    ID: 7199534   DktEntry: 22



5 

In filing its Motion, the Klallam Tribes did not comply with the Court’s 

revised Paragraph 25 procedure.  See Order of August 23, 1993.  (Dkt. # 13599).  

That procedure specifically requires a party to file or make a request for a “meet 

and confer” before filing new requests with the court.  The Court established the 

“meet and confer” requirement in order to require disputing parties talk face to face 

about their differences.  These meetings, even when not successful in resolving 

disputes, have often narrowed issues, clarified disputed points, and illuminated 

pathways around the dispute that had not been obvious to the moving party.  Such 

a procedure in this case would be extremely helpful in determining the precise 

nature of the Klallam Motion, the scope of the relief requested and other matters. 

Paragraph 25 requires first that:   

Before a request for determination is filed (except for an 
emergency matter, addressed below), the party seeking relief 
(“requesting party”) shall meet and confer with all parties that 
may be directly affected by the request (“affected party”) and 
attempt to negotiate a settlement of the matter in issue.  Counsel 
for the requesting party shall be responsible for scheduling the 
initial meeting and shall notify all parties to this action of the 
time and place of the meeting.   

Order of August 23, 1993 (Dkt. # 13599), ¶ 25 (b)(1).   

Paragraph 25 further provides that: 

 . . . any affected party may demand mediation with 12 days 
after the conclusion of the unsuccessful negotiations.  . . .  

The requesting party and all affected parties shall participate in 
the mediation, which shall be conducted pursuant to local Civil 
Rule 39.1(d)(3)-(7).  The requesting party or an affected party 
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may move the court for an order (A) compelling mediation 
under this subparagraph or (B) waiving mediation under this 
subparagraph or relieving the moving party from any obligation 
to participate in a mediation.  . . . id., ¶ 25 (b)(2). 

It is only after complying with the foregoing requirements (including Rule 39.1 

mediation if applicable), that a party seeking relief may file a “request for 

determination,” not to exceed twelve pages in length.  Id., ¶ 25 (b)(3).   

The purpose of the 'meet and confer' provision is manifest:  parties are 

formally encouraged to discuss their differences and arrive at a non-judicial 

settlement, thus saving court and party resources.  If Klallam and Lummi are 

unable to settle their differences then, the meet and confer allows other parties with 

an interest in the subject matter of the dispute to air their concerns, and possibly 

assist in arriving at a settlement.  In this Subproceeding, other Tribes have interests 

in the definitions of locations of the Lummi harvest.   

The Court should affirm the District Court Order.  That Order dismissed the 

underlying Klallam Motion without prejudice, and directed the parties to proceed 

in accordance with Paragraph 25.   

VII. CONCLUSION 

The Klallams waited nine years to address the important issue of the location 

of Lummi=s western boundary in a summary contempt proceeding without giving 

prior notice and an opportunity to participate to many potentially affected Tribes.  

The District Court properly refused to allow the Klallams to do so.   
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The District Court properly exercised its discretion when it denied the 

Klallams= contempt motion.  The District Court also properly exercised its 

discretion when it held that the ambiguity could not be resolved until the Klallams 

gave prior notice to the many potentially affected Tribes, as well as an opportunity 

to participate in prefiling conferences pursuant to ¶ 25 of the District Court’s Order 

of August 23, 1993 (Dkt. # 13599).  The judgment of the District Court should 

therefore be affirmed.  

Respectfully submitted this 19th day of January, 2010.   

Respectfully submitted, 

MORISSET, SCHLOSSER & JOZWIAK 

/s/ Mason D. Morisset, WSBA #00273 
Mason D. Morisset 
Morisset, Schlosser & Jozwiak 
801 Second Avenue, Suite1115 
Seattle, WA 98104-1509 
Tel:  (206) 386-5200 
Fax:  (206) 386-7322 
Email:  m.morisset@msaj.com 
Counsel for the Tulalip Tribes 
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STATEMENT OF RELATED CASES 

Counsel is aware of the following related cases pending or previously heard in this 

Court within the meaning of Ninth Circuit Rule 28-2.6. 

1. No. 98-35964, United States v. Lummi, 235 F.3d 443 (9th Cir. 2000), 

which is an appeal in Subproceeding 89-2, the same Subproceeding as the current 

contempt motion and order on appeal. 

2. No. 07-35061, Upper Skagit Tribe, et al. v. United States, 576 F.3d 

920 (9th Cir. 2008) which is an appeal from Subproceeding 05-3 of the same 

Treaty fishing rights case as the present appeal, United States v. Washington, No. 

C70-9213, 384 F.Supp. 312 (W.D. Wash. 1974).  A petition for rehearing en banc 

and a motion for reconsideration are pending and the case raises the question of 

whether transit alone is a proper basis to assert Treaty rights in specific areas. 
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CERTIFICATE OF SERVICE 

I hereby certify that on January 19, 2010, I electronically filed the foregoing 

Response Brief of the Tulalip Tribes with the Clerk of the Ninth Circuit Court of 

Appeals using the CM/ECF system which will send notification of such filing to 

the persons required to be served.  

 
/s/ Mason D. Morisset, WSBA #00273 
Mason D. Morisset 
Morisset, Schlosser & Jozwiak 
801 Second Avenue, Suite1115 
Seattle, WA 98104-1509 
Tel:  (206) 386-5200 
Fax:  (206) 386-7322 
Email:  m.morisset@msaj.com 
Counsel for the Tulalip Tribes 
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