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CORPORATE DISCLOSURE STATEMENT 

Defendant-Appellee Lummi Nation is a federally recognized Tribe of

American Indians. It has no parent companies, subsidiaries or affiliates that have

issued shares to the public.
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I.  JURISDICTIONAL STATEMENT 

On September 14, 2009, the Lummi Nation (“Lummi”) filed a Motion to

Dismiss the appeal filed by Port Gamble S’Klallam Tribe, Lower Elwha Klallam

Tribe and the Jamestown S’Klallam Tribe  (collectively “the Klallams”), on the

grounds that the order being appealed from was not an appealable order.  ECF

Docket # 7060270.  Lummi’s Motion was denied by this Court on October 23,

2009, with leave to renew in briefing.  ECF Docket# 7106943.  Lummi hereby

renews its Motion to Dismiss. 

II.  STANDARD OF REVIEW: Abuse of Discretion

The Klallams have appealed from an order of the District Court dismissing

and denying their Motion for contempt.  The Klallams concede, Klallams Brief at

14, as they must, that abuse of discretion is the applicable standard of review of

orders granting or denying a contempt motion.   Appellate review of contempt

orders 

is quite limited.  . . . A court has wide latitude in determining whether
there has been contemptuous defiance of its order.  . . . The lower
court's decision to impose sanctions or punishment for contempt is
reviewed for abuse of discretion.

Gifford v. Heckler,  741 F.2d 263, 265 -266 (9th Cir. 1984)(emphasis added). 

Accord United States v. Grant, 852 F.2d 1203 (9th Cir. 1988).  
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  In their first Motion for Reconsideration, the Lower Elwha Klallam1

expressly acknowledged that this was the sum total of Judge Martinez’ ruling:

The Court has found that the prior determinations were not
sufficiently clear to support a motion seeking to have the Lummi
Nation (“Lummi”) found in contempt, and that is all that is needed
to deny the contempt motion. 

Supp. ER 46-56.  The Lower Elwha later withdrew this Motion for
Reconsideration.   ER 42.  

- 2 -

The Klallams attempt to avoid this clear standard by arguing (1) that the

District Court interpreted prior rulings from this Court and others, rather than

making a contempt ruling, and (2) that  de novo review is therefore appropriate. 

Klallams Brief at 14-15.  Lummi strongly disagrees.   The District Court did not

interpret the prior rulings – it held (1) that a contempt order must be based on a

clear, unambiguous ruling that is not open to interpretation, and (2) that the prior

rulings on which the Klallams relied did not meet this standard.  ER 7.   In its1

Order on Reconsideration, the District Court expressly noted that the

interpretation issue had yet to be decided: 

This Court’s ruling in the motion to dismiss is limited to a finding
that it remains to be determined  whether Judge Coyle and the Ninth
Circuit Court of Appeals intended to include the disputed area in “the
Strait of Juan de Fuca” when they excluded that body of water from
the Lummi U&A.

ER 5 (emphasis added).  The District Court also expressly noted that it had not
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been presented with any evidence from which to interpret the prior rulings:

In moving for reconsideration, the S’Klallam assert that the exclusion
of the Strait of Juan de Fuca from the Lummi U&A finally
determined the western boundary of that U&A [(usual and
accustomed fishing areas)].  However, nowhere have they pointed to
any language actually defining that western boundary or the
boundaries of the Strait of Juan de Fuca, as that term was used by
Judge Coyle, Judge Rothstein, and the Ninth Circuit Court of Appeals
in prior Orders in this case.  The area subject to the immediate dispute
is viewed by the Court as the open marine area to the south of the San
Juan Islands and immediately to the west of Whidbey Island. 
Geographers and nautical map-makers of today may or may not
consider this area as within the Strait of Juan de Fuca, but there has
been no evidence presented to this Court to indicate what Judge
Boldt, Judge Coyle, or the Ninth Circuit Court of Appeals
considered to be the eastern extent of the Strait of Juan de Fuca.  . . 

ER 2 (emphasis added).    The Klallams’ argument that this is an “interpretation of

judgment” case is wholly without merit.  This is a contempt case, subject to review

only for abuse of discretion.

III. STATEMENT OF ISSUES PRESENTED FOR  REVIEW

The ultimate issue on review is whether the District Court properly denied

and dismissed the Klallams post-judgment contempt motion.     The sub-issues

presented are:

A.   Whether the District Court properly held that United States v.
Lummi, 235 F.3d 443 (9  Cir. 2000) (“Split Decision”),  wasth

insufficiently clear to support a contempt order, when this
Court (1) reversed in part the District Court’s holding that
Lummi’s usual and accustomed fishing grounds did not include
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  The Strait of Juan de Fuca and Admiralty Inlet are saltwater marine2

areas of the State of Washington. 
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Admiralty Inlet or the Strait of Juan de Fuca and (2) held that
Admiralty Inlet was included, but not the Strait of Juan de
Fuca, without defining the boundary between the two bodies of
water?2

B. Whether Lummi acted reasonably and in good faith when
it interpreted the Split Decision?

C. Whether the District Court properly concluded that the
issue raised in the Klallams’ contempt motion had to be
determined by way of a new subproceeding, commenced
only after giving all potentially affected Tribes prefiling
notice and a change to participate in a prefiling “Meet
and Confer”?

D. Whether the Klallams’ other arguments have merit?

IV.  SUMMARY OF ARGUMENT

This is a simple contempt case, governed by the well-established legal

principles (1) that a contempt order cannot be based on an ambiguous prior

decision, and (2) that a party who makes a good faith, reasonable interpretation of

a prior order or judgment cannot be held in contempt.  The Klallams asked the

District Court to hold Lummi in contempt for violating this Court’s decision in

United States v. Lummi, 235 F.3d 443 (9  Cir. 2000)(“Split Decision”), whichth

held that Lummi’s usual and accustomed fishing grounds included “Admiralty
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Inlet” but not the “Strait of Juan de Fuca”.   However, the broad geographic terms

used in the Split Decision have no generally recognized boundaries, and neither

this Court nor the District Court provided a definition.  The District Court

therefore properly concluded that the Split Decision  was insufficiently precise to

inform Lummi where the western boundary of its U&A was located.  Since a

contempt order must be based on a clear and unambiguous prior decision, and

since Lummi made a reasonable, good faith interpretation of the Split Decision

based on the language and reasoning therein, the District Court properly exercised 

its discretion in denying the Klallams’ contempt motion.   

The District Court also properly concluded that the issue of the precise

location of Lummi’s western boundary was an issue that affected other Tribes, and

that the ambiguity in the Split Decision therefore could not be resolved until the

Klallams gave prior notice and an opportunity to participate in a prefiling

conference  to the many potentially affected Tribes.   There was no abuse of

discretion. 

The Klallams try to cloud the issues by including an extensive discussion of

the evidence in the prior proceedings, and arguing about what Judge Boldt, Judge

Rothstein and others may have intended.   However, the fact that the Klallams do

not rely on the language of the Split Decision itself simply reinforces the
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conclusion that that language was not sufficiently precise to provide Lummi with

clear and unambiguous guidance as to the location of its western boundary. 

Because the District Court’s exercise of discretion was appropriate and correct, its

judgment should be affirmed. 

V. STATEMENT OF FACTS RELEVANT TO REVIEW

In 1974, Judge Boldt, using intentionally broad and general language, ruled

that Lummi’s usual and accustomed fishing grounds “included the marine waters

of Northern Puget Sound from the Fraser River south to the present environs of

Seattle . . .” U.S. v. Washington, Final Decision No. 1, 384 F.Supp. 312, 360

(Finding of Fact 46)(W.D.Wa. 1974), aff’d 520 F.2d 676 (9th Cir. 1975), cert.

denied,  423 U.S. 1086 (1976).   Judge Boldt noted that Lummi intercepted fish

“in the Straits” and “trolled the waters of the San Juan Islands”.   Id. at Finding of

Fact 45.   The evidence before Judge Boldt plainly included Haro and Rosario

Straits as part of Lummi’s U&A:

In addition to using the reefnetting grounds noted above, the
ancestors of the present Lummi Tribe of Indians also trolled for
salmon in the contiguous salt waters of Haro and Rosario Straits . . . .

Supp. ER 41.  Haro Strait lies to the west of San Juan Island, north of Dungeness

Spit on the Olympic Peninsula and northwest of Admiralty Inlet. Rosario Strait is
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located within the San Juan Islands, north of Admiralty Inlet:

Excerpt from TOPO! Map Puget.TPO (Wildflower Productions 1998)(legends for

Vancouver Island and Strait of Juan de Fuca added).

In 1989, the Klallams filed Subproceeding 89-2, claiming that the term “the
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    The District Court in the prior proceeding simply held: “The court3

determines that Judge Boldt did not intend to include the Strait of Juan de
Fuca, Admiralty Inlet or the mouth of Hood Canal in the Lummi U&A.” ER 
15. 
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marine waters of Northern Puget Sound” did not include the Strait of Juan de

Fuca, Hood Canal or Admiralty Inlet. Supp. ER 28, 29.  The District Court agreed

with the Klallams, but this Court reversed in part, using language that

encompasses the waters at issue here: 

. . . Admiralty Inlet was intended to be included within the “marine
areas of Northern Puget Sound from the Fraser River south to the
present environs of Seattle.” Admiralty Inlet consists of the waters
to the west of Whidbey Island, separating that island from the
Olympic Peninsula.  Admiralty Inlet would likely be a passage
through which the Lummi would have traveled from the San Juan
Islands in the north to the “present environs of Seattle.” If one starts
at the mouth of the Fraser River (a Lummi usual and accustomed
fishing ground and station, see Findings of Fact 45 & 46) and travels
past Orcas and San Juan Islands (also Lummi usual and accustomed
grounds and stations, see Finding of Fact 45), it is natural to proceed
through Admiralty Inlet to reach the “environs of Seattle.”  

Split Decision, 235 F.3d at 452 (emphasis added).  

Neither the Split Decision, nor the District Court decisions that preceded it,

identified the location of the boundary between the “Strait of Juan de Fuca” and

“the marine areas of Northern Puget Sound”  for purposes of Lummi’s treaty

fishing rights.   Nor did the courts define the boundaries of “Admiralty Inlet”.  3

The Klallams’ Request for Determination (“RFD”) defined “Admiralty Inlet” only
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  See WAC 220-22-030 (salmon reporting areas), 220-22-400 (shellfish4

reporting areas).
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as “the body of water west of Whidbey Island”,  Supp. ER 28; the RFD did not

identify the boundary between the Strait of Juan de Fuca and Admiralty Inlet.  

The Klallams could have used the more precise WDFW Catch Reporting Areas  in4

their RFD to describe the boundaries of Lummi’s U&A, but they elected not to do

so. Supp. ER 22-37.  Instead, the Klallams used the general, undefined  geographic

terms first used by Judge Boldt:  “the Strait of Juan de Fuca, Admiralty Inlet and

the mouth of Hood Canal”.  Supp. ER 29.  However, as this Court recently held,

even Judge Boldt himself did not have a single definition in mind when he used

broad geographical terms like  “Puget Sound”:

[T]he fact that Judge Boldt defined “Puget Sound” in one instance as
including Skagit Bay and Saratoga Passage does not mean that
references to “Puget Sound” in other U&As always include those
same areas. 

Upper Skagit Indian Tribe et al v. Jamestown S’Klallam et al, ___ F.3d ___,

2010 WL 10971 (9th Circuit Cause # 07-35061, issued January 5, 2010), Slip Op.

at page 11.  

Moreover, there is no generally accepted definition of the terms “Strait of

Juan de Fuca” or “Northern Puget Sound”, and state and federal fisheries

management authorities often consider the Strait of Juan de Fuca to be part of
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  According to the Klallams, ten WDFW Shellfish Catch Areas were in5

dispute in the Split Decision:  23A, B, C, &D; 25A, B, C, D & E, and 26A. 
Lummi’s line excludes its fishers from the entirety of areas 23C, 23D and 25E, 
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Northern Puget Sound.  For example, since 1969, the Washington Department of

Fish and Wildlife has defined Puget Sound to include the Strait of Juan de Fuca: 

WAC 220-16-210. Geographical definitions-Puget Sound.
The term 'Puget Sound' shall be construed to include all the waters
of Puget Sound outside the mouth of any river or stream including
the Strait of Juan de Fuca, Georgia Strait, and all bays and inlets
thereof.

WAC 220-16-210 (emphasis added). A federal National Ocean and Atmospheric

Administration a map similarly shows ‘Puget Sound’ to extend well to the west of

Port Angeles.  Supp. ER 3. 

 Since (1) there is no generally accepted boundary between “Puget Sound”,

“the Strait of Juan de Fuca”, and “Admiralty Inlet”, and (2) the courts have yet to

provide any guidance on the location of this boundary, Lummi had to determine

how to comply with the Split Decision.  ER 103-104.  Lummi decided to draw a

line between two geographic points that were indisputably part of Lummi’s U&A

– i.e., from a point at the southern terminus of Haro Strait to a point at the westerly

opening of Admiralty Inlet.  ER 105-109.  The effect of Lummi’s adoption of this

line has been to exclude Lummi fishers from most, but not all, of WDFW Catch

Areas in dispute in the Split decision,  ER 104, which is consistent with the5
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holding therein.   Lummi has used essentially this same boundary line since 2000.

Id. 

On April 16, 2009, the Klallams filed a Motion to Show Cause, asking the

District Court to hold that Lummi was in contempt of the Split Decision.  ER 254-

267.   The Klallams took the position that the undefined term “Strait of Juan  de

Fuca” includes not only the open waters between Vancouver Island and the

Olympic Peninsula, but also includes all open waters east to Whidbey Island and

north to the shores of the San Juan Islands.  Id.  The Klallams supported this claim

with several self-serving maps created by a Klallams employee who carefully

labeled the open waters west of Whidbey Island as the “Strait of Juan de Fuca”. 

Supp. ER 10-21. 

Lummi filed a Motion to Dismiss the Klallams’ contempt motion, ER 113-

126, arguing: 

Klallam has cast its Contempt Motion as an attempt to enforce
prior decisions of this Court and the Ninth Circuit in Subproceeding
89-2.   However, a more accurate characterization of the Klallam
Contempt Motion is that Klallam is trying to get this Court to
determine, for the first time, the location of the western boundary of
Lummi’s U&As in Northern Puget Sound.   . . . 

The effect of the Klallam motion, if successful, will be to
redefine the meanings of the “Strait of Juan de Fuca” and “Northern
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Puget Sound”.  These definitions not only affect Lummi’s U&As, but
also apply to the U&As for all other Tribes fishing in the waters west
of Whidbey Island.  . . . Other Tribes are indirectly affected, because
many fish harvested in the waters of northern Puget Sound west of
Whidbey Island migrate to and through the U&A of other Tribes.  By
seeking a summary contempt against Lummi, instead of using the
established route of Paragraph 25 (requiring notice to all potentially
affected Tribes and formal “Meet and Confer” before invocation of
District Court’s continuing jurisdiction), Klallam deprives all of the
Tribes of their right to be heard on the issues, short-circuits the
procedures this court has established, and prevents a full and
measured development of the facts. 

ER 114-115.   

Judge Martinez declined to find Lummi in contempt and granted Lummi’s

Motion to Dismiss, holding: 

The Klallams assert in their contempt motion that the Lummi
Nation has issued fishing regulations for the area south of the San
Juan Islands and west of Whidbey Island, in clear violation of orders
issued by the Court in this subproceeding and affirmed in part by the
Ninth Circuit Court of Appeals. The courts found that the U&A of the
Lummi Nation, described by Judge Boldt as “the marine areas of
Northern Puget Sound from the Fraser River south to the present
environs of Seattle . . . ” did not include the Strait of Juan de Fuca or
the mouth of Hood Canal, but did include Admiralty Inlet. United
States v. Washington, 384 F. Supp. 312, 361 (W.D. Wash. 1974);
U.S. v. Lummi Indian Tribe, 235 F. 3d 443, 453 (9th Cir. 2000).
Nowhere did either this Court or the Ninth Circuit Court of Appeals
define the boundaries of the Strait of Juan de Fuca for the purpose of
exclusion from the Lummi U&A. While the marine area immediately
west of Whidbey Island and south of the San Juan Islands may be
considered part of the Strait of Juan de Fuca, some portion of this area
is necessarily also within the Lummi U&A, because otherwise there
would be no connection between Haro, Rosario, and Georgia Straits
to the north and Admiralty Inlet to the south—all areas that are

Case: 09-35772   01/19/2010   Page: 18 of 33    ID: 7199369   DktEntry: 21



  Paragraph 25 (as amended) requires notice to all parties and a formal6

conference, colloquially termed a ‘meet and confer’, before invoking the
continuing jurisdiction of the District Court to determine: 

Whether or not the actions of or effected by any party (including
the party seeking a determination) are in conformity with Final
Decision # I or this injunction;”

ER 115.  Once proper notice is given and the conference occurs, the moving
party invokes the District Court’s continuing jurisdiction by filing a “request
for determination”. Id.
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indisputably within the Lummi U&A. The Court cannot find the
Lummi Nation in contempt without first defining the western
boundary of the Lummi U&A in this area. For that determination,
particularly in light of the fact that other tribes have an interest in this
issue, the procedures set forth in Paragraph 25 are appropriate.

ER 7.  6

The Lower Elwha Klallam moved for reconsideration, and asked Judge

Martinez to modify certain portions of his Order to avoid confusion in any future

proceedings that might follow. ER 42-49.  Judge Martinez granted that request,

and clarified that his Order was not intended as a ruling on the location of the

disputed boundary,  ER 5, but simply as a holding that the Split Decision was too

imprecise to support a contempt order.   

The Jamestown and Port Gamble Klallam also filed a separate Motion for

Reconsideration, protesting that Judge Martinez “appear[ed] to go[] back and

adopt a failed argument about passage through the Strait of Juan de Fuca.”  ER 52. 
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 Judge Martinez rejected that argument: 

The S’Klallam argue that transit alone does not establish a U&A,
citing Judge Boldt’s observation that “occasional and incidental
trolling was not considered to make the marine waters traveled
thereon the usual and accustomed fishing grounds of the traveling
Indians.” Motion for Reconsideration, Dkt. # 237, p. 5; quoting U.S.
v. Washington, 384 F. Supp. at 351 (Finding 14). While mindful of
Judge Boldt’s statement, the Court notes that the Ninth Circuit Court
of Appeals used a similar geographic connection to find that
Admiralty Inlet lies within the Lummi U&A, noting that “Admiralty
Inlet would likely be a passage through which the Lummi would have
traveled from the San Juan Islands in the north to the ‘present
environs of Seattle’.” U.S. v. Washington, 235 F. 3d at 453. Thus it
cannot be said that transit or passage is absolutely prohibited as a
consideration in determining the boundaries of a U&A. 

ER 4.   Judge Martinez also rejected an argument that he had violated “bedrock”

finality rules.  ER 5.   This appeal followed. 

VI. ARGUMENT

A. The District Court correctly held that the Split Decision is
not sufficiently clear to support a contempt order against
Lummi because it did not define the boundary between
Admiralty Inlet and the Strait of Juan de Fuca.  

 It is well-settled that a party cannot be held in contempt for violating an

ambiguous judgment:

Where the language of a . . . judgment is too vague, it cannot be
enforced; to do so would be an invalid exercise of judicial authority. .
. . Thus, if a defendant's action “appears to be based on a good faith
and reasonable interpretation of (the court's order),” he should not be
held in contempt.
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Vertex Distributing, Inc. v. Falcon Foam Plastics, Inc.,  689 F.2d 885, 889 (9th

Cir. 1982).   “The party alleging civil contempt must demonstrate that the alleged

contemnor violated an unambiguous order by “clear and convincing evidence,”

not merely a preponderance of the evidence. Id. at 889, citing Battaglia v. United

States, 653 F.2d 419, 422 (9th Cir. 1981); United States v. Powers, 629 F.2d 619,

626 n.6 (9th Cir. 1980).  

Here, the District Court properly concluded that the Split Decision, and the

District Court orders that preceded it, were too ambiguous to support a contempt

order insofar as the western boundary of Lummi’s U&A is concerned.   Instead of

using the more precise WDFW Catch Reporting Areas  to describe Lummi U&A,7

the Split Decision held (1) that Admiralty Inlet was part of the “waters of Northern

Puget Sound”, and (2) that Lummi’s U&A included “the waters of Northern Puget

Sound” but not “the Strait of Juan de Fuca”, 235 F.3d 449-453, without defining

the boundary between the two.   As discussed above, (1) there is no generally

recognized location for that boundary, (2) Judge Boldt did not have the same

boundaries in mind each time he used these broad geographic terms, and (3) some

authorities actually consider the Strait of Juan de Fuca to be part of  Northern

Case: 09-35772   01/19/2010   Page: 21 of 33    ID: 7199369   DktEntry: 21



- 16 -

Puget Sound.   It is difficult to imagine a more perfect example of an ambiguous

judgment.  

The Klallams’ opening brief to this Court is perhaps the best evidence yet

that the Split Decision was too indefinite to support a contempt order.  The

Klallams do not rely on the language of the Split Decision to make their case that

Lummi should have been held in contempt.   Instead, the Klallams dig deep into

the District Court record in the earlier proceedings, arguing over what Lummi

said, and whether certain WDFW catch reporting areas “must have been” intended

to be included in Lummi’s U&A and whether certain others “must have been”

excluded.   The fact that the Klallams had to dig so deep into the District Court

record simply reinforces and supports Judge Martinez’ conclusion that the Split

Decision was not sufficiently precise to support a contempt order.   

Moreover, the Klallams themselves admit that there may have been

confusion about the areas in dispute in the earlier proceedings: 

It should be noted . . . that at times the parties’ use of both Salmon
and Shellfish catch area designations, as well as the names of the
bodies of water at issue, may have created some misunderstanding
regarding the areas in dispute. 

Klallams Brief at 26 n. 9.   The Klallams created this problem when they elected to

use the names of the bodies of water, rather than WDFW Catch Reporting Areas,

in their initial Request for Determination,  Supp. ER at 22-37, and then later
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switched to using WDFW Catch Reporting Areas.   

Given the lack of clarity in both the District Court proceedings and the Split

Decision, Judge Martinez unquestionably acted within the bounds of his discretion

when he refused to hold Lummi in contempt.  In fact, it would have been an abuse

of discretion for Judge Martinez to have granted the Sklallams’ contempt motion:

[S]ubparagraph f of Paragraph 25 reserved continuing jurisdiction to
determine  the location of a tribe's usual and accustomed fishing
grounds not specifically determined in [Decision I ].  Id. at 419. Judge
Boldt, however, did  specifically determine[ ]  the location of
Lummi's usual and accustomed fishing grounds, albeit using a
description that has turned out to be ambiguous. Subparagraph f
does not authorize the court to clarify the meaning of terms used in
the decree or to resolve an ambiguity with supplemental findings
which alter, amend or enlarge upon the description in the decree. 

Muckleshoot Tribe v. Lummi Indian Tribe, 141 F.3d 1354,1360 (9th Cir.

1998)(emphasis added).  The judgment below should be affirmed.   

B. The fact that Lummi has acted reasonably and in
good faith also supports the District Court’s refusal
to hold Lummi in contempt.  

As noted above, the Klallams were not entitled to a contempt order unless

they proved that Lummi’s choice of a western boundary  was not  “based on a

good faith and reasonable interpretation” of  the Split Decision.  Vertex, 689 F.2d

at 889.   The Klallams did not, and could not, do so.  

Judge Boldt held that Lummi fished the “marine areas of northern Puget

Case: 09-35772   01/19/2010   Page: 23 of 33    ID: 7199369   DktEntry: 21



- 18 -

Sound from the Frasier River south to the present environs of Seattle”, Final

Decision #1 at Finding 46, which indisputably includes Haro Strait.  In the Split

Decision, this Court concluded that Judge Boldt intended to include “Admiralty

Inlet” as part of Lummi’s U&A. 235 F.3d at 452. Paraphrasing the Split Decision, 

235 F.3d at 452, “it would have been natural for Lummi fishers to travel from

Haro Strait to the mouth of Admiralty Inlet by crossing the waters between the two

in a relatively straight line, depending upon the currents and weather.” 

Accordingly, Lummi drew an imaginary boundary line from (1) a point at the

southern terminus of Haro Strait,  to (2) Point Wilson, Washington, at the mouth

of Admiralty Inlet, and included the waters to the northeast of that line within its

U&A.  ER 103-104.  Since Lummi’s interpretation of the Split Decision is

consistent with the decision, reasonable, and made in good faith, Judge Martinez

properly refused to hold Lummi in contempt.

C. The District Court properly concluded that other
potentially affected Tribes must be given notice and
an opportunity to participate in any proceeding to
resolve the ambiguity over the location of the western
boundary of Lummi’s U&A.

The Klallams claim that Lummi must be in contempt because Lummi is still

fishing some of the WDFW catch areas that were in dispute in the earlier

proceedings.   This argument ignores the fact that the Ninth Circuit rejected the
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Klallams’ argument that all of the catch areas in dispute were outside Lummi’s

U&A, thereby necessarily holding that some portions of the catch areas in dispute

were within Lummi’s U&A.   By making this ruling without defining which areas

were included and which were not, the Ninth Circuit’s Split Decision created an

ambiguity that cannot be resolved by resort to summary contempt proceedings.  

As noted above, Lummi is not the only Tribe whose U&As are defined by

the boundary between the “Strait of Juan de Fuca” and the “waters of Northern

Puget Sound”.   The location of this boundary is also a limit of the U&A of the

Swinomish Indian Tribal Community, United States v. Washington, 459 F. Supp.

1020, 1049 (W.D.Wa. 1975), appeal dismissed 573 F.2d 1117 (9th Cir. 1978),

and the Suquamish Tribe, Id., and affects the Tulalip Tribe as well.  United States

v. Washington,  626 F. Supp. 1527 (W.D.Wa. 1985).   In addition, other Tribes are

concerned with where Lummi harvests, because Lummi fishers catch fish that

would otherwise be available to those Tribes.  See, e.g., Muckleshoot Tribe v.

Lummi Indian Tribe, 141 F.3d  1354, 1357 (9th Cir. 1998). All potentially

affected Tribes are entitled to an opportunity to be heard on the issue.  As a matter

of procedural due process and practical case management in this very complex

litigation, the Klallams can only resolve the ambiguity created by the Ninth

Circuit’s Split Decision by filing a new subproceeding after giving all potentially
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affected Tribes the benefit of the prerequisite notice and meeting procedures.   

Judge Martinez reached this same conclusion, and his judgment should be

affirmed. 

D. Lummi is not bound by arguments that were rejected
in prior proceedings. 

The Klallams spend much of their brief arguing that Lummi’s present rights

are governed by unsuccessful arguments Lummi made in prior cases, by “analogy

to the concept of judicial estoppel”.  Klallams Brief at 28.  However, judicial

estoppel applies only where the party who made the argument received some

benefit from doing so:

Judicial estoppel, sometimes also known as the doctrine of preclusion
of inconsistent positions, precludes a party from gaining an advantage
by taking one position and then seeking a second advantage by taking
an incompatible position.

Rissetto v. Plumbers & Steamfitters Local 343, 94 F.3d 597, 600 (9th Cir. 1996). 

Since the Klallams do not indicate what alleged advantage Lummi supposedly

obtained from the position taken in the prior proceedings, Lummi is not estopped.

Moreover, as with most of the Klallams’s brief, this argument relates to the

proper interpretation of the Ninth Circuit’s split decision, not to whether the

District Court abused its discretion when it refused to hold Lummi in contempt.
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E. The Klallams had an equal opportunity to seek
clarification of the split decision. 

The Klallams allege at footnote 10 on page 28 of their brief that Lummi

could have sought clarification of the Split Decision.   However, the Klallams

were as capable as Lummi of seeking clarification if they thought Lummi had

chosen an incorrect boundary line.  The Klallams could have sought clarification

in 2000, when Lummi resumed fishing in the waters presently in dispute, or any

time thereafter, and they offer no explanation or excuse for their 9-year failure to

do so. 

F. The District Court’s decision is consistent with this
Court’s recent holding in Upper Skagit Tribe et al v.
Jamestown S’Klallam Tribe. 

In the unlikely event that this Court decides to reach the issue of whether

the waters in dispute are part of Lummi’s U&A, Lummi directs the Court’s

attention to its recent decision in Upper Skagit Tribe et al v. Jamestown

S’Klallam Tribe, 9th Circuit Cause #07-35061 (January 5, 2010).  

In that case, this Court affirmed a District Court decision which held that

Judge Boldt did not intend to include Saratoga Passage and Skagit Bay in the

Suquamish Tribe’s U&A.   In doing so, the Court reiterated the proper procedure8
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to be used in interpreting Judge Boldt’s intentions:

The district court adhered to a two-step procedure in keeping with our
decisions in Muckleshoot Tribe v. Lummi Indian Tribe, 141 F.3d
1355 (9th Cir. 1998) [and following cases]. First, it determined that
Upper Skagit had the burden to offer evidence that FF5 was
ambiguous, or that Judge Boldt intended something other than its
apparent meaning (i.e., all the salt waters of Puget Sound).  Second, if
the evidence, including contemporaneous understanding of the extent
of “the marine waters of Puget Sound,” showed that “Puget Sound” as
used in the Suquamish U&A included the Subproceeding Area, Upper
Skagit had the burden to show that there was no evidence before
Judge Boldt that the Suquamish fished on the east side of Whidbey
Island or traveled there in route to the San Juans and the Fraser River
area. 

___ F.3d ___, 2010 WL 10971, Slip Op at 7.   The District Court had found that

although the term “Puget Sound” as used Judge Boldt included the waters of

Saratoga Passage and Skagit Bay, Judge Boldt did not intend to include those

areas in Suquamish’s U&A because there was no evidence in the record which

“showed that the Suquamish fished on the east side of Whidbey Island, or traveled

through there on their way up to the San Juans and Fraser River area.”   Id. at 7-8. 

Applying the same analysis here, the waters as issue here are likewise part

of Judge Boldt’s general understanding of the term “waters of Puget Sound”:

Judge Boldt viewed Puget Sound and the Strait of Juan de Fuca as
two distinct regions, with the Strait lying to the west of  the Sound. 

Split Decision, 235 F.3d at 452. However, unlike the Suquamish case, here there

was evidence in front of Judge Boldt that the term “Puget Sound” for purposes of
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Lummi’s U&A includes the waters in dispute here.  

Judge Boldt relied heavily on the testimony of anthropologist Dr. Barbara

Lane to determine Lummi’s historic fishing grounds:

  “[I]t is the specific . . . evidence presented by Dr. Lane that Judge
Boldt cited as support for his findings of fact regarding the Lummi's
usual and accustomed grounds and stations.”   

Split Decision, 235 F.3d at 451.  Dr. Lane’s written report, which was before

Judge Boldt, states that Lummi’s historic U&A included  Haro Strait and Rosario

Strait:

In addition to using the reefnetting grounds noted above, the
ancestors of the present Lummi Tribe of Indians also trolled for
salmon in the contiguous salt waters of Haro and Rosario Straits and
in the islands, speared them in the bays and streams of the mainland,
and took them by means of weirs and traps in the rivers. There were,
in addition, other important fisheries, including halibut banks . . .

Supp. ER 43.  This Court has already determined that Judge Boldt included

“Admiralty Inlet” as part of “Puget Sound” for purposes of Lummi’s U&A:

Determining Judge Boldt's intent with respect to “Admiralty
Inlet” is more difficult.  Decision I is devoid of references to
“Admiralty Inlet.”  [T]here is no indication that Judge Boldt
recognized Admiralty Inlet as a region separate from “Northern Puget
Sound”; it is just as likely that this area was intended to be included
as that it was not.

Geographically, . . . Admiralty Inlet was intended to be included
within the “marine areas of Northern Puget Sound from the Fraser River
south to the present environs of Seattle.” Admiralty Inlet consists of the
waters to the west of Whidbey Island, separating that island from the
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Olympic Peninsula. Admiralty Inlet would likely be a passage through
which the Lummi would have traveled from the San Juan Islands in the
north to the “present environs of Seattle.” If one starts at the mouth of
the Fraser River (a Lummi usual and accustomed fishing ground and
station, see Findings of Fact 45 & 46) and travels past Orcas and San
Juan Islands (also Lummi usual and accustomed grounds and stations,
see Finding of Fact 45), it is natural to proceed through Admiralty Inlet
to reach the “environs of Seattle.”

. . . . . 

We are persuaded that Judge Boldt did not intend for either the
Strait of Juan de Fuca or the mouth of the Hood Canal to be included
within the Lummi's usual and accustomed grounds and stations. Based
on the geography of the area, however, we conclude that Judge Boldt
did intend to include Admiralty Inlet. 

235 F.3d at  452-53.  Given the evidence in front of Judge Boldt  that Lummi fishers

“travelled widely and frequently throughout the waters of the Sound and the Straits”,

Supp. ER 43, it is highly likely that Judge Boldt intended to include the marine waters

between Haro Strait and Admiralty  Inlet in Lummi’s U&A in northern Puget Sound.

G.  CONCLUSION

Rather than seeking clarification of the Split Decision back in 2000 when it

was issued, the Klallams waited nine years to attempt to resolve the important issue

of the location of Lummi’s western boundary in a summary proceeding without

giving prior notice and an opportunity to participate to many potentially affected

Tribes.  The District Court properly refused to allow the Klallams to do so.  

The Klallams do not dispute that a contempt order must be based on a clear and
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unambiguous prior decision.  They do not, and cannot, point to any language in this

Court’s prior Split Decision that was sufficiently precise to inform Lummi of the

location of the western boundary of its U&A.  The District Court therefore properly

exercised its discretion when it denied the Klallams’ contempt motion.   The District

Court also properly exercised its discretion when it held, as a matter of procedural

due process and case management, that the ambiguity could not be resolved until the

Klallams gave prior notice to the many potentially affected Tribes, as well as an

opportunity to participate in a prefiling conference under long-standing case

management procedures established by the District Court.  The remainder of the

Klallams’ arguments are either irrelevant or without merit.   The judgment of the

District Court should therefore be affirmed. 

Submitted this 19th day of January, 2010, by: 

RAAS, JOHNSEN & STUEN, P.S.
OFFICE OF SPECIAL COUNSEL
s/Daniel A. Raas, WSBA #4970
Counsel for Lummi Nation
1503 E Street
PO Box 5746
Bellingham, WA 98227
360-647-0234
danraas@comcast.net

OFFICE OF THE 
RESERVATION ATTORNEY 
s/ Mary M. Neil, WSBA #34348
Counsel for the Lummi Nation
2530 Kwina Road
Bellingham, WA 98226
360-384-7164
maryn@lummi-nsn.gov
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VII.  Statement of Related Cases

Lummi is not aware of any related cases other than the ones identified in the

Klallams’ Opening Brief.   Lummi notes, however, that on January 5, 2010, the

decision in No. 07-35061, Upper Skagit Tribe et al v. United States, 576 F.3d 920

(9th Cir. 2009), was withdrawn and superseded by Upper Skagit Indian Tribe v.

Washington, --- F.3d ----, 2010 WL 10971 (9th Cir.  January 5, 2010).   Lummi

disagrees with the Klallams’ statement that this case “raises the question of whether

transit alone is a proper basis to assert treaty rights in specific areas.”  Klallam Brief

at 35.   The 2010 opinion says nothing about transit.  A Petition for Rehearing en

Banc was filed on January 19, 2010; this Petition also does not mention transit. 
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