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I.  INTRODUCTION 

 

Pursuant to Fed. R. App. P. 27 (a) (3), the Port Gamble S’Klallam, 

Jamestown S’Klallam, and Lower Elwha Klallam Tribes (―the Klallams‖) submit 

this opposition to the Lummi Indian Tribe’s (―Lummi‖) motion to dismiss this 

appeal.
1
  Lummi contends that the Orders of the district court from which the 

Klallams appeal are not final, appealable orders.  The Klallams demonstrate herein 

that the Orders are appealable because they constitute the district court’s final 

actions resolving a request for post-judgment relief in an already-litigated action. 

II.  BACKGROUND 

 

This case involves a dispute over the extent of Lummi’s Usual and 

Accustomed fishing area (―U&A‖) under an 1855 treaty with the United States.  In 

1989, the Klallams filed Subproceeding 89-2 in United States v. Washington, C70-

9213, which eventually led to a decision by this Court in 2000, United States v. 

Lummi Indian Tribe, 235 F.3d 443, 449 (9th Cir. 2000) (―U.S. v. Lummi‖) 

                                         
1
  Lummi filed its motion pursuant to Fed. R. App. P. 27 and Circuit Rule 27-

1, after the Court had set a briefing schedule for the appeal.  Under Circuit Rule 

27-11(a)(1), a motion to dismiss ―shall stay the schedule for record preparation and 

briefing pending the court’s disposition of the motion,‖ and under Circuit Rule 27-

11 (b), that schedule ―shall be reset as necessary upon the court’s disposition of the 

motion.‖  Lummi filed its motion to dismiss on September 14, 2009.  That filing 

stays the deadline for the Klallams’ Opening Brief, which had been set for October 

5, 2009 (21 days after the filing of Lummi’s motion).  In the event this Court 

denies Lummi’s motion, the Klallams request that in resetting the schedule in 

accordance with Circuit Rule 27-11 (b) the Court allow at least 21 days after notice 

of any denial before their opening brief is due. 
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(expressing an intent to ―delineate the western boundary‖ of the Lummi U&A).  

The decisions in Subproceeding 89-2 have fully determined the boundary of 

Lummi’s U&A in the disputed area.  In 2009, the Klallams sought to enforce this 

Court’s decision of 2000 by filing a motion in the same subproceeding for an order 

to show cause as to why Lummi should not be held in contempt pursuant to for 

fishing in the Strait of Juan de Fuca.  Lummi opposed the show cause motion. 

In the present appeal, the Klallams seek review of the district court’s Orders 

denying and dismissing the Klallams’ show cause motion.  These two Orders are 

attached hereto as Exhibit A.  The district court based its decision on its 

interpretation of prior court orders, including this Court’s 2000 decision in U.S. v. 

Lummi, and specifically, on its conclusion that ―[n]owhere did either this Court or 

the Ninth Circuit Court of Appeals define the boundaries of the Strait of Juan de 

Fuca for the purpose of exclusion from the Lummi U&A.‖  Order at 2.  The court 

further held that it could not find Lummi in contempt ―without first defining the 

western boundary of the Lummi U&A in this area,‖ and that such a determination 

is more appropriately the subject of a new subproceeding under the procedures of 

Paragraph 25 of the Boldt Decision, United States v. Washington, 384 F. Supp. 

312, 419 (W.D.Wa. 1974), as amended at Docket No. 13599 (August 24, 1993).  

Id.  This was in error because the district court and this Circuit have already 

adjudicated a subproceeding that has fully defined the western boundary of 
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Lummi’s U&A.
2
  Therefore a new subproceeding is unnecessary and inappropriate, 

and a potential waste of time and resources. 

Support for the Klallams’ position in the appeal, in brief, is that this Court in 

2000 reviewed subproceeding 89-2 (Opinion by Beezer, J.
3
), and stated that 

determination of the western boundary of the ―disputed areas‖ was precisely the 

question that this Court intended to decide: 

The question before Judge Coyle was whether the Lummi's 

usual and accustomed grounds and stations, as expressed in 

Finding of Fact 46 of Decision I - "the marine areas of 

Northern Puget Sound from the Fraser River south to the 

present environs of Seattle" - included the disputed areas. The 

phrase used by Judge Boldt is ambiguous because it does not 

delineate the western boundary of the Lummi's usual and 

accustomed grounds and stations.  

 

U.S. v. Lummi, 235 F.3d at 449 (9th Cir. 2000) (emphasis added). 

 

Thus the question in the current appeal is whether the district court erred 

when it found that the Klallams must file a new subproceeding to determine the 

western boundary again when the plain language of the 2000 order shows that the 

western boundary was already at issue and decided.  

                                         
2
  This Opposition to Lummi’s motion to dismiss properly focuses on 

demonstrating that the 2009 Orders appealed from are final, appealable orders.  

The Klallams wish to note, however, that one source of their contention on the 

merits of the appeal is the express intent of this Circuit to ―delineate the western 

boundary‖ of the Lummi U&A in its decision of 2000, U.S. v. Lummi, 235 F.3d at 

449. 
3
  The panel who decided the case was Mary M. Schroeder, Robert R. Beezer 

and Michael Daly Hawkins. 
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In its motion to dismiss, Lummi asserts that the Court lacks jurisdiction over 

this appeal because the Orders appealed from are not final, appealable orders.  

According to Lummi the Orders are not denials of post-judgment relief but instead 

are ―equivalent to a dismissal with leave to amend in the same action.‖  Mot. to 

Dismiss at 5.  Lummi offers no compelling argument why this particular dismissal 

and denial of such a show cause motion is not an appealable post-judgment order, 

particularly when orders denying contempt are appealable. See In re Crystal 

Palace v. Mark Twain, 817 F.2d 1361, 1363 (9
th
 Cir. 1987). 

III.  ARGUMENT 

A. The District Court’s Order is a “Final Decision” within the 

meaning of 28 U.S.C. § 1291 

 

In its Order on Motion to Dismiss, the district court dismissed the Klallams’ 

2009 show cause motion ―without prejudice to renewal as a new subproceeding...‖  

Order at 2.  Subproceeding 89-2 is a unique action under the district court’s 

continuing jurisdiction in United States v. Washington.  The district court decided 

Subproceeding 89-2 in 1998, and that decision was largely affirmed by this Court 

in U.S. v. Lummi, 235 F.3d at 449.  Moreover, ―judgment[s] at the end of 

subproceedings are final judgments appealable under 28 U.S.C. § 1291.‖  Upper 

Skagit Tribe v. Washington, -- F.3d --, 2009 WL 2393488 *6 n.11 (9th Cir. 2009).  

Finally, ―a dismissal of an action without prejudice is a final appealable order.‖  
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Laub v. U.S. Dep’t. of Interior, 342 F.3d 1080, 1085 (9
th

 Cir. 2003) (citing De Tie 

v. Orange County, 152 F.3d 1109, 1111 (9
th
 Cir. 1998)). 

The Klallams’ 2009 motion, filed in Subproceeding 89-2, had sought to 

enforce this Court’s prior determination of the boundary of the Lummi U&A.  The 

district court’s 2009 Orders thus disposed of the only matter pending in 

Subproceeding 89-2, and nothing more remains for the district court to do in that 

subproceeding.  The 2009 Orders are therefore an appealable final decision within 

the meaning of 28 U.S.C. § 1291. 

Although it is well-settled that final orders disposing of requests for post-

judgment relief are appealable, Lummi relies on WMX Technologies Inc. v. Miller, 

104 F.3d 1133 (1997) (―WMX Technologies‖) as contrary authority.  That reliance 

is misplaced.  WMX Technologies concerned the district court’s dismissal of a 

plaintiff’s complaint with leave to file an amended complaint.  This Court held that 

it lacked jurisdiction to entertain the appeal because the plaintiff had failed to 

obtain a final judgment of dismissal.  Id. at 1136.  The present case, by contrast, 

does not involve the dismissal of a complaint.  Instead it involves dismissal and 

denial of a show cause motion seeking to enforce a final order that was entered 

nine years ago by this Court.  It clearly concerns a post-judgment Order entered 

after the conclusion of Subproceeding 89-2. The fact that the Order noted that the 

dismissal was ―without prejudice‖ to that right simply made clear that the 
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Klallams’ substantive claims would not be precluded in a subsequent proceeding.  

WMX Technologies therefore, does not control in this situation. 

This Court’s decision in De Tie v. Orange County, 152 F.3d at 1111 (―De 

Tie‖), supra, underscores that once the district court is finished with an action, its 

decision to deny post-judgment relief in that action is appealable even if it has 

acknowledged that a party may file a new action in the same district court.  In De 

Tie, Orange County relied on WMX Technologies to assert that this Court lacked 

jurisdiction over an appeal ―because the order dismissing the action without 

prejudice was not final ... [and] that, after the action was dismissed‖ the complaint 

was refiled.  Id. (emphasis added).  This Court found the County’s reliance on 

WMX Technologies to be ―misplaced,‖ and concluded it had jurisdiction over the 

appeal from dismissal of plaintiff De Tie’s first action, noting that the first action 

―is over as far as the district court is concerned.‖  Id. (citing United States v. 

Wallace & Tiernan Co., 336 U.S. 793, 794-94, n. 1 (1949) (―That the dismissal 

was without prejudice to filing another suit does not make the cause unappealable, 

for denial of relief and dismissal of the case ended this suit so far as the District 

Court was concerned.‖)).  In the present case, the district court is finished with 

Subproceeding 89-2 and accordingly this Court has jurisdiction over the Klallams’ 

appeal. 
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Furthermore, final orders denying post-judgment petitions for contempt 

sanctions are routinely appealable.  See Lamb v. Cramer, 285 U.S. 217 (1932).  In 

Lamb, a final judgment was entered where a petition in a contempt proceeding was 

dismissed subsequent to entry of the final decree in the main case.  The Supreme 

Court explained, ―the petition . . . invoked the power of the court to punish for 

contempt in aid of the adjudication sought in the principal suit.  Hence, the 

proceeding is to be deemed a civil one and, as the order of the District Court finally 

denied the relief sought, it could be appealed.‖  Id. 285 U.S. at 220.  See also 

Vincent v. Local 294, Int’l. Bhd. of Teamsters, 424 F.2d 124, 128 (2d Cir. 1970) 

(―Where…civil contempt proceedings are instituted after the conclusion of the 

principal action…the order disposing of the contempt proceedings is appealable.‖) 

and Stringfellow v. Haines, 309 F.2d 910, 911 (2d Cir. 1962) (Friendly, J.) (denial 

of a motion seeking a contempt finding on the ground that conduct complained of 

was not within the scope of a prior order was a ―final decision‖ under 28 U.S.C. § 

1291 over which Court of Appeals had jurisdiction.)  This principle is also well 

established in this Circuit: 

"where the contempt proceeding is the sole proceeding 

before the district court, an order of civil contempt finding a 

party in contempt of a prior final judgment and imposing 

sanctions is a final decision under section 1291." Shuffler v. 

Heritage Bank, 720 F.2d 1141, 1145 (9th Cir. 1983). 

 

In re Crystal Palace v. Mark Twain, 817 F.2d 1361, 1363 (9
th
 Cir. 1987). 
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 Because the district court’s Order denying and dismissing the Klallams’ 

motion terminated the only outstanding matter in Subproceeding 89-2, it was a 

final decision clearly subject to review in accordance with 28 U.S.C. § 1291. 

Accordingly, this motion to dismiss should be denied. 

B. The District Court’s Continuing Jurisdiction in the Main Case 

U.S. v. Washington Does Not Eliminate the Finality of Decisions in 

its Subproceedings 

 

Lummi concedes that in most cases post-judgment orders are appealable, 

Lummi Mot. at 8, lines 23-25, but contends this is ―one of the rare cases‖ that 

should be treated differently because it involves the district court’s continuing 

jurisdiction over the main case U.S. v. Washington.  Lummi posits that because the 

Klallams may ―litigate the issues raised in their Contempt Motion by starting a new 

subproceeding,‖ the Order is not appealable.  Mot. at 9.  But this ignores that each 

subproceeding is analogous to a separate action (provided it relates to the overall 

subject of the main case) and that final decisions in subproceedings are final for 

purposes of appealability under 28 U.S.C. § 1291, just as is any other final decision 

in a district court action.  Upper Skagit Tribe v. Washington, -- F.3d --, 2009 WL 

2393488 *6 n.11 (9th Cir. 2009).  See also United States v. Washington, 761 F.2d 

1404, 1406 (9th Cir. 1985), in which this Court reviewed the question of the 

finality of an order in this case: 
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Section 1291 of Title 28 gives a right of appeal "from all 

final decisions" of the district courts.  The Supreme Court has 

identified the policy behind the finality doctrine:  

  

   A "final decision" generally is one which ends the litigation 

on the merits and leaves nothing for the court to do but 

execute the judgment. . . . The foundation of this policy is not 

in merely technical conceptions of "finality." It is one against 

piecemeal litigation. 

 

Clearly this Court has embraced the concept that, notwithstanding the 

continuing nature of the federal court’s jurisdiction in this case, final orders and 

post-judgment orders are appealable.  The present appeal is no different. 

Here, the interests of judicial efficiency and practicality also favor the 

Court’s jurisdiction.  The district court’s Orders require that if the Klallams wish to 

obtain relief from Lummi’s actions, they must institute a new subproceeding—and 

in effect, re-litigate an issue that they maintain was decided by this Court in its 

review of Subproceeding 89-2.  See U.S. v. Lummi, 235 F.3d at 449.  In their 

motion for an order to show cause, the Klallams sought a finding that Lummi’s 

actions were in contempt of this Court’s order and the prior decisions of the district 

court in Subproceeding 89-2.  The district court’s Order requires the Klallams to 

pursue that finding by undertaking the extensive procedures and inevitable delay 

associated with a new subproceeding -- which, if the Klallams’ position on the 

merits is correct, is tantamount to requiring a new subproceeding to demonstrate 

that a new subproceeding is not required.  Accordingly, the Klallams should be 
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entitled to pursue the present appeal in which they could demonstrate that the issue 

of the Lummi U&A boundary has already been determined. 

Furthermore, as noted above, this Court has recognized it is also 

―appropriate to give the finality requirement a practical rather than a technical 

construction.‖  United States v. Washington, 761 F.2d at 1406 (citing Firestone 

Tire & Rubber Co. v. Risjord, 449 U.S. 368, 375 (1981)).  Practical considerations 

here favor the Court’s exercise of jurisdiction over this appeal.  Only with this 

appeal can the Klallams obtain meaningful review of the legal foundation for the 

district court’s directive.  If the Klallams are forced to undertake a new 

subproceeding, the issue of whether it was improper to re-litigate the boundary 

question will become moot, as the Court would be unable to grant any effective 

relief.  In re Cook, 730 F.2d 1324, 1326 (9th Cir. 1984).  The harm of re-litigation 

will have been done, as the cost and delay of a new subproceeding will no longer 

be avoidable.   

C. The Lummi Motion Mischaracterizes the Prior Decisions in 

Subproceeding 89-2 and Attempts to Argue the Merits of the 

Appeal 

 

The Lummi Motion asserts that the prior decisions of the district court and 

this Court in Subproceeding 89-2 did not determine the boundary of the Lummi 

U&A in the disputed area and that the Klallams’ show cause motion ―unilaterally 
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defined as the Strait of Juan de Fuca‖ the disputed area where Lummi was 

continuing to conduct its treaty fisheries.  Lummi Mot. to Dismiss at 3, line 13.   

As noted above, the Klallams properly focus this Opposition on a 

demonstration that the district court’s 2009 orders are final, appealable orders.  

But, for the record, the Klallams do take issue with Lummi’s characterization of 

the prior orders in Subproceeding 89-2.  When the boundary issue came before this 

Court in 2000, it noted that ―when interpreting an ambiguous prior judgment, the 

reviewing court should 'construe a judgment so as to give effect to the intention of 

the issuing court.'‖  U.S. v. Lummi, 235 F.3d at 449.  This Court went on to express 

a clear intent to ―delineate the western boundary‖ of the Lummi U&A -- the very 

issue that the district court in 2009 has concluded was not previously decided.  Id.  

It affirmed the district court’s determination that Judge Boldt had excluded the 

Strait of Juan de Fuca from the Lummi U&A.  235 F.3d at 451-52. 

The record in 89-2 includes various admissions by Lummi that portions of 

the disputed area where Lummi is now issuing regulations to fish are indeed within 

the Strait of Juan de Fuca.  See for example, Lummi Mem. In Support of Mot. for 

Summ. J. or Dismissal (August 21, 1989), Dkt. No. 11352, at 8.  The Klallams are 

entitled to pursue an appeal here to demonstrate that the courts’ prior decisions 

have already ―delineated‖ the western boundary of the Lummi U&A. This appeal 

is the only meaningful way to pursue that relief. 
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Lummi’s motion to dismiss appears to be an effort to challenge or re-litigate 

the results of Subproceeding 89-2.  That should not be permitted in the context of 

the Klallams’ 2009 motion seeking an order that Lummi show cause why it should 

not be found in contempt for violating the prior orders in that subproceeding.  

Moreover, ―when [an order] has become final, disobedience cannot be justified by 

re-trying the issues as to whether the order should have issued in the first place.‖  

Maggio v Zeitz, 333 U.S. 56, 69 (1948) (―Maggio‖) (internal citations omitted).  

The order once issued simply becomes res judicata and ―not subject to collateral 

attack in contempt proceedings.‖ Id. at 68.  Here, Lummi’s Motion to Dismiss is a 

collateral attack and the district court has erred by inviting parties to submit to ―re-

trying the issues‖ rather than by properly examining whether this Court already 

determined the western boundary of the Lummi U&A nine years ago. 

IV.  CONCLUSION 

The Klallams’ show cause motion was brought in Subproceeding 89-2 for 

the simple reason that they sought to enforce prior decisions issued by the district 

court in that subproceeding and by this Court on review of those decisions.  The 

motion was a post-judgment request for relief, and was disposed of by the district 

court’s Orders.  Those Orders constitute the final order in Subproceeding 89-2. The 

district court’s continuing jurisdiction does not change the finality of orders issued 

at the conclusion of subproceedings in U.S. v. Washington.  This Court accordingly 
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has jurisdiction to review the 2009 Orders pursuant to 28 U.S.C. § 1291.  The 

interests of judicial efficiency and practicality also support denial of the motion to 

dismiss. 

For the foregoing reasons, the Klallams respectfully request that the Court 

deny Lummi’s motion to dismiss, and enter an order setting a new briefing 

schedule pursuant to Circuit Rule 27-11 (b) (see fn. 1 above).  In the alternative, 

the Klallams request that the Court take the motion under advisement until the case 

has been fully briefed and argued by the parties. 

 

Respectfully submitted this 24
th
 day of September, 2009. 

 

/s/ Lauren P. Rasmussen          

Lauren P. Rasmussen, WSBA No. 33256 

Law Offices of Lauren P. Rasmussen 

1904 Third Avenue, Suite 1030 

Seattle, WA  98101 

206-623-0900 

lauren@rasmussen-law.com 

 

Attorney for Appellants Port Gamble S’Klallam 

and Jamestown S’Klallam Tribes 

 

/s/ Stephen H. Suagee            
Stephen H. Suagee, WSBA No. 26776 

Office of General Counsel 

Lower Elwha Klallam Tribe 

2851 Lower Elwha Road 

Port Angeles, WA  98363-8409 

360-452-8471, Ext. 117 

steve.suagee@elwha.nsn.us 

 

Attorney for Appellant Lower Elwha Klallam Tribe 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on September 24, 2009, I electronically filed the 

foregoing Opposition to Motion to Dismiss, with Exhibit, with the Clerk of the 

Court using the CM/ECF system which will send notification of such filing to the 

persons required to be served in this Subproceeding whose names appear on the 

Master Service List, and on the Subproceeding Service List in Subproceeding 89-2. 

/s/ Stephen H. Suagee            
Stephen H. Suagee, WSBA No. 26776 

Office of General Counsel 

Lower Elwha Klallam Tribe 

2851 Lower Elwha Road 

Port Angeles, WA  98363-8409 

360-452-8471, Ext. 117 

steve.suagee@elwha.nsn.us 
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