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QUESTION PRESENTED AND CROSS-MOTION 

 After the Federal Circuit answered this Court’s two certified questions by 

finding that the Appropriation Acts1 did not create a trust and that, if a trust did 

exist, the 1980 Act repealed it, only one question remains: 

The Federal Circuit determined that the Appropriation Acts impose a 
statutory use restriction on the United States.  Congress has not repealed 
the statutory use restriction.  Is the government liable for damages if it has 
failed to comply with the statutory use restriction to ensure all revenues 
from community leases and enterprises, including casino gaming revenue, 
were collected and distributed exclusively and as equally as practicable to 
1886 Mdewakanton lineal descendants?  
 

The Plaintiffs and joined Plaintiff-Intervenors hereby make a cross-motion for 

partial summary judgment in their favor on this question. 

STATEMENT OF CASE2 

I. An Indian conflict resulted in harsh congressional reaction, but to those 
who remained loyal to the United States, promises of land.  

 
The Court has previously described the plight of the Mdewakanton after the 

1862 uprising.3  The Federal Circuit similarly recognized the circumstances 

causing the abject poverty that fell upon the remaining Minnesota Sioux who 

                                              
1 Act of June 29, 1888, 25 Stat. 217; Act of Mar. 2, 1889, 25 Stat. 980; Act of Aug. 
19, 1890, 26 Stat. 336 (collectively, “Appropriation Acts”).   
2 The Federal Circuit generally deferred to this Court’s presentation of facts.  
Wolfchild v. United States, 559 F.3d 1228, 1232 (2009), cert. denied, __ U.S. __, 
130 S.Ct. 290 (Apr. 19, 2010). 
3 See, e.g.,Wolfchild v. United States, 62 Fed. Cl. 521, 525 (2004).  

1 
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opposed the revolt after the expatriation of thousands of Sioux alleged to have 

participated in the conflict.4  

The atmosphere of hatred toward the “red devils”5 is captured in the 

message of Minnesota Governor Alexander Ramsey to the state legislature in 

1862, “Our course is plain.  The Sioux Indians must be exterminated or driven 

forever beyond the borders of the State.”6  Minnesota historians would later 

consider this statement as an “extraneous tragic comment, added as a summation, 

[as] one more tragic piece of the total picture of this awful historical event.”7 

In 1863, a New York Times editorial confirms the murderous attitude of 

Minnesotans toward the Minnesota Sioux: 

The feud between man and the serpent, begun in the Garden of Eden, is not 
more implacable than that between a frontiersman and a Sioux. Hence 
Minnesota will continue, without shame or remorse, to pay bounties for 
Sioux scalps, as other States pay for wolf scalps. It is a “State right” that 
will not be given up.8 
  
After the 1862 Sioux Uprising, Congress expressed its outrage toward all 

Minnesota Sioux with the February 1863 Act that “abrogated and annulled” all 

treaties between the federal government and Minnesota Sioux Indians and 

“forfeited to the United States” “…all lands and rights of occupancy within the 

                                              
4 559 F.3d at 1232-33.  See JA4671-72 (“JA” refers to “Joint Appendix”). 
5 “Waste of Warriors,” New York Times  (Aug. 18, 1863). App. 26-27.  (“App.” 
refers to Plaintiffs’ appendix.)   The government will not respond to Plaintiffs’ 
discovery requests until its pending motion to dismiss is resolved.  App. 1-25. 
6 Monjeau-Marz, Corinne L., “Alexander Ramsey’s Words of War,” Minnesota’s 
Heritage, vol. 1 (Jan. 2010) at 75.  App. 40. 
7 Id. at 90-91. App.48-49. 
8 App. 26. 

2 
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State of Minnesota.…”9 By this Act, Congress terminated the Minnesota Sioux 

tribal identity forever.  

For the remaining loyal Mdewakanton, the February 1863 Act purported to 

reward them “eighty acres in severalty to each individual of the before-named 

bands who exerted himself in rescuing whites from the late massacre of said 

Indians [as] an inheritance to said Indians and their heirs forever.”10  But, the 

whites’ “blind fury”11 continued and would result in the exclusion of the loyal 

Mdewakanton from this land to live and cultivate.12  The Secretary of the Interior 

never exercised the authority granted under the 1863 Acts.  As history confirms, 

the whites wouldn’t allow it and destitution for the Mdewakanton would follow.13 

Although subsequent Congressional actions sought to alter the 

Mdewakanton circumstances,14 it is not until the passage of the 1888, 1889 and 

1890 Appropriation Acts that constructive outcomes are achieved for: 

the support of the full and mixed blood Indians in Minnesota 
heretofore belonging to the Medawakanton (sic) band of Sioux 
Indians, who have resided in said State since the twentieth day of 
May, eighteen hundred and eighty-six, or who were engaged in 

                                              
9 Act of Feb. 16, 1863, ch. 37, 12 Stat. 652.  See also, Act of Mar. 3, 1863, ch. 119, 
12 Stat. 819.  
10 Id., cha. 37, 12 Stat. 652. 
11 Wolfchild, 559 F.3d at 1232-33, citing H.R. Exec. Doc. No. 39-126, at 10 (1865) 
(“Congress … provided lands [for the loyal Mdewakantons] near their old homes, 
but [they] are not allowed by the whites to live upon and cultivate them”) and H.R. 
Exec. Doc. No. 50-61, at 2 (1889) (“the Secretary withdrew property from the 
public lands for the loyal Mdewakantons, ‘but such was the blind fury of the 
whites after the outbreak of 1862 and 1863 that these Indians were also 
removed.’”) 
12 Id. 
13 Id. See JA3132. 
14 Wolfchild, 559 F.3d at 1233. 

3 
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removing to said State, and have since resided therein, and have 
severed their tribal relations…as may be deemed best for of these 
Indians or family thereof …15 

 

Thereafter, the Secretary purchased Minnesota lands — the “1886 lands”16 

— and ,as Congress further directed, other needed items as the Secretary deemed 

best, and to ensure that each Indian beneficiary: 

shall receive[ ], as nearly as practicable, an equal amount in the value of the 
appropriation.17 
 
The Federal Circuit, in its opinion, held that this text of the Appropriation 

Acts created a statutory use restriction for the 1886 Mdewakanton and their lineal 

descendants as beneficiaries.  The Federal Circuit found that the United States 

had non-trust fiduciary obligations to the 1886 Mdewakanton: “[t]he Interior 

Department recognized, of course, that Congress intended the 1886 Mdewakanton 

                                              
15 Act of Aug. 19, 1890, 26 Stat. 336. See 19 Cong. Rec. 2977-78 (1888) (Rep. 
MacDonald statement); JA 1928-29.  The two previous Appropriation Acts, used 
the same date of May 20, 1886, but the language to identify the 1886 
Mdewakanton differed slightly – e.g., the 1888 and 1889 Acts identified the 
Mdewakanton as “full-blood.”  Act of June 29, 1888, 25 Stat. 217; Act of Mar. 2, 
1889, 25 Stat. 980.  As this Court has previously discussed, the May 20, 1886 
census published in September 1886, supplemented in 1889, identified the 
Mdewakanton beneficiaries of the Appropriation Acts as the “presumptive starting 
point for indentifying the loyal Mdewakanton and their descendants.” Wolfchild, 
68 Fed. Cl. at 787 n. 10. See JA2026-39 (1886 census), 2040-52 (1889 supplement).  
The beneficiaries are referenced here as “1886 Mdewakanton.”  See also  JA940, 
3221, 3227-28, 3864, 3907. 
16The appropriated lands are “commonly called the ‘1886 lands’ to reflect the 
effective date of the census that defined the beneficiaries.” Wolfchild, 62 Fed. Cl. 
at 528.  
17 Act of Aug. 19, 1890, 26 Stat. 336.  See JA940-44, 1166-67, 1689-1723, 3201-02, 
3462-63, 3466, 3543-45. 
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to be specific beneficiaries of the Appropriation Acts.”18  The Federal Circuit 

stated -- referring to the text  “or families thereof”  --  “[t]hat language makes clea

that the authorization for expenditures extended to cover the needs of the familie

of the beneficiaries, not simply the needs of the beneficiaries themselves.”

r 

s 

   

                                             

19

In turn, the IRA, 25 U.S.C. § 462, extends these statutory beneficiary rights 

in perpetuity – as confirmed by more than 40 years of consistent Interior 

documents previously reviewed by this Court.20  For example, on February 20, 

1899, the acting Commissioner of the Department of the Interior wrote: 

As you are doubtless aware, the title to all land purchased by late Agent 
Henton for said Indians, is still vested in the United States – being held in 
trust for them [i.e., the 1886 Mdewakanton]….21 
 

Then, consistently, in 1976, the Area Director wrote regarding Interior-held trust 

funds derived from economic enterprises on the 1886 lands: 

It is our feeling that we should not attempt to distribute such funds on the 
strength of the resolutions from the three communities [Lower Sioux, 
Prairie Island, and Shakopee Mdewakanton Sioux communities] at this 
time…The land was originally purchased for the Mdewakanton Sioux 
residing in Minnesota on May 20, 1886, and their descendents.22 

 
The Federal Circuit further opined that Congressional passage of the 1980 

Act transferring the 1886 land title to the United States in trust for the post-1934 

IRA non-tribal communities Prairie Island, Lower Sioux and Shakopee did not 

 
18 Wolfchild, 559 F.3d at 1243. 
19Id. at 1242.   
20See, e.g., JA190-91, 334-36, 459, 808, 940-44, 1144,1146, 1150-51, 1153, 1731, 
1751, 1776, 2010-23, 2268, 2270, 2408, 2495, 3354, 3369, 3909. 
21 App. 61 (emphasis added). 
22 App. 62-63. 
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repeal the Appropriation Acts;23 therefore, neither was the statutory use 

restriction created thereby repealed.24 During the period from 1944 through 1981, 

the government would collect moneys from community enterprises and leases and 

deposit the proceeds in treasury accounts for distribution to the 1886 

Mdewakanton.  Yet, none of these treasury accounts or the subsequent community 

gaming revenue would be distributed to the 1886 Mdewakanton. 

II.  The 1934 IRA preserved the rights and claims of the 1886 Mdewakanton 
but governmental actions contravene the Appropriation Acts’ restrictive 
directives by creating political governmental communities.  

A. The 1936 post-1934 IRA non-tribal community governments 
 
The IRA extended the Appropriation Acts’ statutory use restriction under  

25 U.S.C. § 462 – “[t]he existing periods of trust placed upon any Indian lands and 

any restriction on alienation thereof are extended and continued until otherwise 

directed by Congress.”25  Not to be confused with the Federal Circuit’s conclusion 

that the Appropriation Acts did not create a “trust,” the United States now holds 

the reservation  lands in trust for the communities which are subject to 25 U.S.C. 

                                              
23 Wolfchild, 559 F.3d at 1259 n.13 (“We do not agree that the 1980 Act, as 
construed by the government, would effect a repeal of the Appropriation Acts, 
implied or otherwise.”). 
24 As highlighted by the Federal Circuit, an Interior Solicitor’s 1974 opinion letter 
concluded (JA1086) that the reservation lands were best viewed held by the 
United States subject to the Appropriation Acts’ statutory use restriction, with 
Interior “possessing a special power of appointment among members of a definite 
class” and with the authority to grant an interest in the form of either a tenancy 
at will or a defeasible interest in the land.  559 F.3d at 1248.   
25 (Emphasis added.) 
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§ 462, and, in turn, which are subject to a “definite class”  of beneficiaries — the 

1886 Mdewakanton.26   

The Federal Circuit decision determined that the 1886 Mdewakanton had 

no current trust rights.27  But, the Federal Circuit held that the United States had 

non-trust fiduciary obligations to the 1886 Mdewakanton continuing after the 

passage of the 1980 Act.28  Therefore, the rights and claims of the 1886 

Mdewakanton to the communities’ revenues continue through today.   

With the enactment of the IRA in 1934, and recognizing an opportunity, the 

1886 Mdewakanton leaders sought to bring all 1886 Mdewakanton under one 

political government, despite the fact that Interior had previously purchased the 

1886 lands in three separate Minnesota locations.29 Interior denied the suggested 

governance as impractical resulting in the creation of three separate “non-tribal”30 

political governmental entities, two in 1936 and one in 1969 — the Prairie Island 

                                              
26 Wolfchild, 559 F.3d at 1248.  The IRA further provided that if the Secretary 
restores surplus lands to “tribal ownership” the pre-existing “rights or claims of 
any persons to [such] lands …shall not be affected by this Act.”  25 U.S.C. § 463.  
27Wolfchild, 559 F.3d at 1241, 1249. 
28 Id.   
29 JA4656-58. 
30 JA4659-60. “Non-tribal” refers to the fact that the 1886 Mdewakanton could not 
be recognized as a “historical tribe” by this Court due to both (1) the February 
1863 Act’s forfeiture and termination as well as the Appropriation Acts’ 
requirement to “sever tribal relations” and (2) the applicable Supreme Court 
precedent, particularly Carcieri, 129 S.Ct. at 1065. The governments are referred 
to as “community” governments and not “tribal” governments because the 
communities are not an historical tribe. See Cohen, Felix, Basic Memorandum on 
the Drafting of Tribal Constitutions 5 (David E. Wilkins, ed., University of 
Oklahoma Press 2006). 
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Indian Community (1936), the Lower Sioux Indian Community (1936) and the 

Shakopee Mdewakanton Sioux Community (1969).31  

IRA provisions allowed non-tribal Native Americans to form political 

governments based on “residence on reservation land” and for Interior to add 

lands to the reservations for non-tribal Native Americans.32  Here, the territorial 

provisions of the Lower Sioux and Prairie Island Constitutions find the 1886 

lands, reserved for the exclusive use of the 1886 Mdewakanton, as the 

communities’ original land base for creating the two governments.   

Under the IRA and other applicable law, Interior has controlled and 

supervised every stage of the legal development of the communities and their 

relationship to the 1886 Mdewakanton’s statutory use restriction – e.g., Interior 

approval of the communities’ land uses, constitutions, amendments, ordinances, 

resolutions, treasury account disbursements, revenue allocation plans, per capita 

payments, attorney contracts as well as issuing land certificates and take other 

actions.33   

                                              
31 JA4656-58. 
32 25 U.S.C. § 476 (prior to amendments in Pub. L. 100-581, Stat. 2938-39 (1988) 
which contained relevant savings clause at § 103). 
33See, e.g., Federal Portfolio of Information (1979) (JA1829-2082), Lower Sioux 
Constitution (JA1952-57), Shakopee Constitution (JA1965-69) and Prairie Island 
Constitution (JA1989-97).  The constitutions and applicable statutes require 
Interior approvals for the identified actions.  Further diminishing the 
communities’ purported “tribal” identity is  28 U.S.C. § 1360, so-called “Public Law 
280,” which requires that the laws of Minnesota that are of general application to 
private persons and private property have the same force and effect in the 
communities as they have elsewhere in Minnesota.   
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Specifically, Interior guided, drafted, and approved the communities’ 

constitutional provisions.  The two 1936 constitutions identify rights and claims 

preserved to 1886 Mdewakanton as it pertains to 1886 lands -- an identifiable 

reflection of the “statutory use restriction.”34 However, the 1969 constitution did 

not.35  For instance, the 1936 community constitutions incorporated and continued 

Interior’s land assignment system preserving the 1886 Mdewakanton 

descendants’ right to “receive an equal amount in the value of the appropriation” 

as the Appropriation Acts’ statutory use restriction directed:  

• “Nothing …[would] be construed to deprive any Minnesota 
Mdewakanton Sioux of any vested right”36  

 
• That land assignments be made only to “the Mdewakanton Sioux 

residing in the State of Minnesota on May 20, 1886, and their 
descendants”37  whether residents or not within the geographic 
political boundaries of each Community38  

 
A 1978 Interior memorandum confirmed what the Federal Circuit has 

determined — that the 1886 Mdewakanton lineal descendants are the 

Appropriation Acts’ beneficiaries, not the communities: 

It should be stressed that none of the three Community governments, 
organized under the Indian Reorganization Act and operating under 
Constitution and bylaws, has any right, title or interest in these lands.  The 
land is held for the benefit of a specific class of people and their 
descendants.39 
 

                                              
34 JA 1952-57 (Lower Sioux constitution); JA 1989-97 (Prairie Island constitution).   
35 JA1965-69 (Shakopee constitution). 
36 JA1953, 1991. 
37 JA1955; 1995. 
38 Id. Act of Mar. 2, 1889, 25 Stat. at 992; Aug. 19, 1890, 26 Stat. at 349.  See 
JA3101-02. 
39 JA399-400.   
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Despite this admonishment to comply with the statutory use restriction, similar to 

decades of similar governmental admonishments in the record,40 the government 

continues to allow a disproportionate share of community revenues to go to the 

communities and their members. 

B. The 1969 post-1934 non-tribal IRA Community. 
 

The Appropriation Act “protections” in the Prairie Island and Lower Sioux 

constitutions are completely absent in the 1969 Shakopee Mdewakanton Sioux 

Community constitution.  Like the previous 1936 IRA communities, Interior 

played a leading role in Shakopee’s formation.41  But in 1969, Interior allowed 

both 1886 Mdewakanton and non-1886 Mdewakanton as Shakopee’s charter and 

community members.42  Despite the governing Appropriation Acts’ restrictions, 

Interior accepted the status of the non-1886 Mdewakanton, knowing the land base 

for the post-IRA Community rested entirely on 1886 lands. 

Consequently, absent from the Shakopee constitution were provisions 

recognizing the restrictive Appropriation Act covenants to protect the rights of the 

                                              
40 See, e.g., JA190-91, 334-36, 459, 808, 940-44, 1144,1146, 1150-51, 1153, 1731, 
1751, 1776, 2010-23, 2268, 2270, 2408, 2495, 3354, 3369, 3909. 
41 App. 826-885. 
42 The Plaintiffs’ motion for partial summary judgment regarding the 1969 
Shakopee base roll and 1969 Shakopee constitution was filed on March 6, 2006, 
subsequently stayed by this Court on March 20, 2006 and then dismissed without 
prejudice on September 25, 2007 contemporaneous with the certification of the  
interlocutory appeal.  Dkt. Nos. 102, 106, 622.  From the beginning in 1969, 
Interior allowed Shakopee to organize based on 1886 Mdewakantons’ “residence” 
on 1886 lands without verifying the ancestry of the 13 voters approving the 
constitution resulting in about one-half of Shakopee residents being non-1886 
Mdewakantons while excluding the 1886 Mdewakanton beneficiaries.  JA4696, 
4969-5006. 
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1886 Mdewakanton lineal descendant beneficiaries.  Ironically, but for the 

Appropriation Acts’ statutory use restriction, the now recognized post-1934 IRA 

non-tribal community governments would not exist.  Now, tragically, about 95% of 

the original 1886 Mdewakanton Congressionally-intended beneficiaries are 

excluded from any benefits from the communities. 

C. The United States holds lands in trust for the post-1934 IRA non-
tribal Communities which are subject to the Appropriation Acts’ 
statutory use restriction.  

 
In 1980, Congress passed an act requiring all right, title and interest in the 

United States in lands “which were acquired and are now held by the United 

States for the use or benefit of certain Mdewakanton Sioux Indians under the 

[Appropriations Acts], are hereby declared to hereafter be held by the United 

States ... in trust for the [communities].”43  

After enactment of the 1980 Act, Interior stopped identifying the 1886 

Mdewakanton lineal descendants as beneficiaries of the statutory use restriction.  

Simultaneously, the communities excluded those not already community members 

from membership and per capita payments.44  Later, the community tribal  courts, 

approved by Interior, held in the cases brought by 1886 Mdewakanton 

                                              
43 Pub. L. 9-557, 94 Stat. 3262 (Dec. 19, 1980) (emphasis added).  
44 See Federal Portfolio of Information (1979), Section 6, population estimates.  
JA1948-49.  App. 64-825.     

11 
 

Case 1:03-cv-02684-CFL   Document 775    Filed 08/09/10   Page 24 of 68



beneficiaries that the community councils unilaterally determine who receives per 

capita payments – even if the member is not a 1886 Mdewakanton beneficiary.45   

Thus, although the Appropriation Acts’ statutory use restriction applies to 

all 1886 Mdewakanton (now numbering approximately 22,000 people), the United 

States instead purports to hold  the lands in trust for about 5% of the intended 

beneficiaries (the approximately 1,000 people who are the members of the 

communities) who now exclusively receive all uses and benefits.  Adding insult to 

injury, the uses and benefits of the communities also go to non-1886 

Mdewakanton.  

 Although Interior has repeatedly asserted the illegitimacy of non-1886 

Mdewakanton as members of the community governments for voting and other 

purposes,46  Interior has done nothing in the last 12 years to rectify its own 

violations of the Appropriation Acts’ statutory use restriction.  

                                              
45 See Smith v. SMS(D)C, 1 Shak. A.C. 62 (Aug. 7, 1997) (“The General Council 
has consistently interpreted  the authority it is granted in Article II, Section 2 of 
the Community Constitution as permitting the “voting in” of new members to the 
community without requiring those person to demonstrate that they possess one-
fourth Mdewakanton Sioux blood, and this Court has held that the General 
Council’s interpretation of Article II, section 2 is reasonable.”).  See also  Digest of 
Opinions of the Tribal Court of the Lower Sioux Indian Community at 9  
(regarding membership criteria) and 10 (regarding  per capita payments); Court of 
the Shakopee Mdewakanton Sioux (Dakota) Community Digest System at 28-32 
(regarding enrollment criteria ) and 52-54 (regarding per capita payments).  App. 
956-57, 992-996, 1016-18. Both digests and the Shakopee court opinions referred 
to therein are on a CD attached to Plaintiffs’ motion to have them accepted into 
the record.  
46 See, e.g.,Shakopee Mdewakanton Sioux (Dakota) Community v. Babbitt, 107 
F.3d 667, 669-70 (8th Cir. 1997) and Affidavit of Robert O. Wyncoop.  App. 421-434.   
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III. Interior distributed a disproportionate share of treasury accounts to the 
communities. 

 
Under 25 U.S.C. § 155, Interior was obligated prior to September 30, 1982 

to collect miscellaneous revenues from Indian reservations into “Indian moneys, 

proceeds of labor” (IMPL) treasury accounts unless existing law provided 

otherwise:  

§ 155. Disposal of miscellaneous revenues from Indian reservations, etc. 

 
All miscellaneous revenues derived from Indian reservations, agencies, and 
schools, except those of the Five Civilized Tribes and not the result of the 
labor of any member of such tribe, which are not required by existing law to 
be otherwise disposed of, shall be covered into the Treasury of the United 
States under the caption “Indian moneys, proceeds of labor”, and are made 
available for expenditure, in the discretion of the Secretary of the Interior, 
for the benefit of the Indian tribes, agencies, and schools on whose behalf 
they are collected, subject, however, to the limitations as to tribal funds, 
imposed by sections 123 and 142 of this title. 
 

Id.47    

Pursuant to the statutory use restriction, the government in 1974 

recognized that 1886 Mdewakanton lineal descendants are the beneficiaries of the 

communities’ revenues.  Acting Associate Solicitor Duard R. Barnes indicated that 

IMPL account proceeds from all community enterprises and leases should be kept 

                                              
47 See also Bureau of Indian Affairs, Investments, Fiscal Year 1976 at 15-16.  App. 
856-892.  This Interior process was effectively terminated on September 30, 1982 
by 25 C.F.R. § 155b.  Act of December 23, 1981, P.L. 97-100, 95 Stat. 1391, 
amended by Act of September 10, 1982, P.L. 97-257, 96 Stat. 818.  However, 
Congress via 25 C.F.R. § 155b expressly required, prior to the termination of the 
IMPL accounts, that Interior protect the rights of individual Indians including 
that Interior consult with the individual Indians entitled thereto prior to 
termination.  Interior never consulted with the 1886 Mdewakanton beneficiaries 
prior to distributing the treasury account funds to the communities. 
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separate and expended for the benefit of the 1886 Mdewakanton as beneficiaries 

of the statutory use restriction: 

Proceeds from the leases should be kept separate and may be expended for 
the benefit of the class in such manner as the Secretary deems best 
consistent with his power under the trust.48 
 
As for the communities, the Acting Associate Solicitor stated that the 

communities have no specific rights-granting statutes and the communities have 

non-1886 Mdewakanton members: 

While the organization on these reservations are sometimes referred to as 
“tribal government”, they are not true governments possessing sovereign 
authority – their powers “are incidental to its ownership of property and its 
carrying on of business, and those which may be delegated by the 
Secretary.”  Opinion of the Solicitor, April 15, 1936.  The persons 
comprising the membership in these organizations are not all 
Mdewakanton – a sizable proportion are ethnologically members of other 
bands of Sioux.49 

 

 In 1944, Congress would credit $1,261.20 for compensation of 1886 lands 

transferred to a national refuge to United States Treasury Account 147436, 

“Proceeds of Labor, Mdewakanton and Wahpakoota Bands of Sioux Indians, 

Minnesota.”50  The 1944 statute transferring the 100.24 acres of land into the 

refuge also provided that “[w]here groups of such Indians are organized as tribes 

under the [IRA], the Secretary of the Interior may set apart and disburse for their 

                                              
48 JA1087. 
49 JA1084. It is the law of the case that the communities have non-1886 
Mdewakanton community members.  559 F.3d at 1235 n. 2. 
50 See Mot. To Dis., Exs. A-B. 
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benefit and upon their request a proportionate part of said sum, based on the 

number of Indians so organized.”51 Pub. L. No. 78-355, 58 Stat. 274 (1944).52  

Additionally, Community revenue from leases and from sand and gravel 

deposits on Community lands were collected and deposited in treasury accounts.   

For example, Interior wrote to one land certificate holder: 

[I]t has been reported that you have been selling gravel from your 
Government land which, of course, is not the proper thing to do as this land 
is only loaned you as long as you make home there…[T]he people buying 
the gravel also are violating the Government regulations and would be 
subject to fine for trespassing on government land.53 
 

From 1950 through 1974, Community revenue from leases and sand and gravel 

mining economic enterprises were deposited by Interior into U.S. Treasury 

Account Nos. 147436 and 147936 – for eventual equal distribution to the 1886 

Mdewakanton.  

In 1975, BIA accountants completed a report on income derived from 

reservation lands.54    The 1975 report found that, prior to 1950, no income from 

assigned lands had been collected by Interior in the U.S. Treasury Accounts except 

                                              
51 Congress in 1972 and 1985, with respect to “Docket 363” judgment funds, was 
similarly concerned that the communities not receive a disproportionate share of 
revenues to which Sioux lineal descendants were entitled.  Act of October 25, 
1972, 86 Stat. 1168; Act of October 28, 1985, 99 Stat. 549.  Regarding Docket 363, 
Interior had difficulties in determining the qualified membership of the 
communities. App. 893-908, 909 (2010 Docket 363 check).  Shakopee Chairman 
Stanley Crooks’ ancestry was put at issue.  App. 911-927.  Then, Shakopee took 
the official position that only Shakopee can determine who receives community 
revenue.  App. 910. 
52 On May 15, 1968, Interior distributed some of the funds in account 147436 and 
in associated interest account 147936 Interior to the Lower Sioux and Prairie 
Island communities, the balance remained in those accounts.  Mot. to Dis., Ex. C. 
53 Mot. To Dis., Ex. E. 
54 Mot. to Dis., Ex. C. 

15 
 

Case 1:03-cv-02684-CFL   Document 775    Filed 08/09/10   Page 28 of 68



funds of $1,261.20 received for the 110.24 acres of Wabasha County land transfer 

in 1944.  Instead, “other income from these [1886] lands had been distributed to 

the assignees either by applying it to outstanding credit program loans or by 

credit to the assignees’ Individual Indian Money Accounts.” 

The BIA accountants identified seven separate funds as being derived from 

the reservation lands totaling $61,725.22 and to be deposited in treasury account 

147436 and 147936.55    The sum included $1,261.20 derived from the Wabasha 

County land transfer and placed in treasury account 147436, a total of $58,784.96 

in four Lower Sioux treasury and Individual Indian Money accounts and a total of 

$1,679.06 in two Prairie Island treasury and IIM Accounts.56     

The report was admittedly incomplete in three ways.57 First, for most of the 

period covered by the report, leasing revenue from unassigned lands at Prior Lake 

went to Lower Sioux and so is unaccounted for in the 1975 Report.  Mot. to Dis. at 

9.   Second, “other income from these [1886] lands had been distributed to the 

assignees either by applying it to outstanding credit program loans or by credit to 

the assignees’ Individual Indian Money Accounts.”  Third, it was only for income 

derived from 1886 lands prior to June 17, 1974. “Income from these lands received 

                                              
55 Mot. to Dis., Ex. C at 2. 
56 Id. 
57 Under these circumstances, the Plaintiffs may be later entitled to a general 
accounting under Klamath & Modoc Tribes v. United States, 174 Ct.Cl. 483, 491-
92 (1966) (“If, after a trial on the issue of liability, it is held that defendant has 
violated statutory fiduciary obligations, it will be within the jurisdiction of the 
court to order the defendant in its capacity as a trustee to render an accounting 
for the purpose of enabling the court to determine the amount which plaintiffs are 
entitled to recover… No special jurisdictional act is required to provide that 
relief.”).  
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since that date has been deposited to Suspense Accounts (Special Deposits) 

awaiting further information concerning the proper distribution of the funds.”58     

Nothing in the record reflects Interior consulting with or notifying the 1886 

Mdewakanton beneficiaries of these treasury accounts as set aside for them.  

Instead, Interior held meetings and shared correspondence with only the 

communities, their officials and their members.59     

As a result of these private meetings and correspondence, Interior would 

later distribute a disproportionate share of U.S. Treasury Account 147436 and 

Associated Interest Account 147936 to the communities.  There is nothing in the 

record that reflects any disbursements to 1886 Mdewakanton or anything like as 

“equally as practicable."60  Interior distributed 100% of U.S. Treasury Accounts 

147436 and 147936 to the communities.  Nothing went to the individual 1886 

Mdewakanton beneficiaries.  

 Specifically, Interior’s final disbursement of U.S. Treasury Accounts 147436 

and 147936 occurred in 1981 and 1982.  On January 9, 1981, the BIA disbursed 

$37,835.88 to Shakopee, with $36,210.01 coming from account 147436 and 

$1,625.87 coming from associated interest account 147936.61    On March 3, the 

BIA disbursed $37,835.88 to Lower Sioux, with $27,601.78 coming from account 

147436 and the remainder coming from a Lower Sioux proceeds of labor and 

                                              
58 Mot to Dis., Ex. C at 2. 
59 Mot. to Dis. at 10, Exs. G-I. 
60 See 1888, 1889 and 1890 Appropriation Acts.  The Acts did not require the 1886 
Mdewakanton to move onto the reservations to receive benefits.  
61 Mot. to Dis., Ex. K. 
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interest account.62    On April 21, the BIA disbursed $37,835.88 to Prairie Island, 

with $25,450.48 from account 147436 and the remainder coming from a Prairie 

Island proceeds of labor and interest account.63    In 1982, Interior distributed 

$6,249.72 to Shakopee, $5,115.85 to Lower Sioux and $6,429.71 to Prairie 

Island.64   

IV. terior’s actions also caused the communities to receive a disproportionate 

 

on 

n 

ndian Gaming Regulatory 

Act67  

                                             

In
share of the IGRA gaming revenue and per capita payments. 

Since the Federal Circuit stated the 1980 Act did not repeal the 

Appropriation Acts, Interior’s actions violating the statutory use restricti

became perpetual in 1980.   Interior misunderstood the 1980 Act to give 

“jurisdiction to each Community Council on the same basis as other tribally-

owned land in accordance with the Code of Federal Regulations.”65  Further, 

Interior took the position that the communities were to be “managed by it for the 

[exclusive] benefit of the community and its members.”66  Nowhere was Interior’s 

misunderstanding of the 1980 Act more damaging to the 1886 Mdewakanton tha

Interior’s consequential mis-application of the 1988 I

(IGRA) codified at 25 U.S.C. § 2701, et. seq.    

As acknowledged by Acting Associate Solicitor Duard R. Barnes’ 1974 

memorandum, the Appropriation Acts’ statutory use restriction in conjunction 

 
62 Mot. to Dis., Ex. L. 
63Mot. to Dis., Ex. M. 
64Mot. to Dis., Ex. N.  
65 JA 3377. 
66 JA404. 
67 Pub. L. 100-497, 102 Stat. 246. 
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with 25 U.S.C. § 15 – a law of general application --  required Interior to collect a

revenues from the reservations, so the revenues could be distributed exclusiv

and equally to the 18
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86 Mdewakanton beneficiaries.  The communities were 
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d to nothing. 

Nonetheless, Interior under the 1988 IGRA – another law of general 

application -- approved the communities’ revenue allocation plans and related 

community ordinances and resolutions without reference to the Appropriation 

cts’ statutory use restriction.68 In Maxam v. Lower Sioux Indian Community o

Minnesota, 829 F.Supp. 277 (1993) and Smith v. Babbitt, 100 F.3d 556 (8th C

1996), cert. denied, 522 U.S. 807 (1997), Interior was involved in litigation  

concerning its IGRA approvals of Shakopee’s and Lo

e allocation plans and per capita payments. 

Interior essentially took the litigation position that the IGRA repealed the 

Appropriation Acts’ statutory use restriction – making the communities “free” of 

the statutory use restriction. 69   Under this view, Interior had no IGRA statutory 

obligations relating to the statutory use restriction -- in direct contradiction of its 

earlier view that under 25 U.S.C. § 155 it had such an obligation. Now, Interior 

takes the position that it is not required to ensure that community revenues 

ively and equally distributed to the 1886 Mdewakanton beneficiaries. 

But, the IGRA is a law of general applicability applying to hundreds of 

tribes, bands, communities and other groups of Indians.  Nothing in the IGRA

 
68See, e.g, App. 928-929 (“Tribes have complete authority and control…”) 
69Id. 
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repeals the statutory use restriction or creates substantive rights to gaming

revenues for the communities and their members.  First, t

 

he IGRA defined 

“Indian tribe” in the statute to include the communities:  

(5) The term “Indian Tribe” means any Indian tribe, band, nation, or other 

ed as eligible by the Secretary for the special programs and 
services provided by the United States to Indians because of their status as 

y 

ies, 

e Appropriation Acts’ 

statut

r per capita payments if the 

revenu

lass II gaming activities conducted or licensed 
s 

 

y be 
elfare, of the minor or other legally 

incompetent person under a plan approved by the Secretary and the 

organized group or community of Indians which - 

(A) is recogniz

Indians, and 

(B) is recognized as possessing powers of self-government. 

25 U.S.C. § 2703.  The IGRA, as a law of general applicability, in its definition 

section does not repeal the statutory use restriction or terminate the applicabilit

of the statutory use restriction to the communities.  In short, the communit

after the IGRA, were still subject, not superior, to th

ory use restriction. 

Second, the IGRA authorized Interior to withhold approval of the 

communities’ revenue allocation plan providing fo

e allocation plan was legally inadequate:   

(3) Net revenues from any c
by any Indian tribe may be used to make per capita payments to member
of the Indian tribe only if-- 
      (A) the Indian tribe has prepared a plan to allocate revenues to uses 
authorized by paragraph (2)(B); 
      (B) the plan is approved by the Secretary as adequate, particularly with
respect to uses described in clause (i) or (iii) of paragraph (2)(B); 
      (C) the interests of minors and other legally incompetent persons who 
are entitled to receive any of the per capita payments are protected and 
preserved and the per capita payments are disbursed to the parents or legal 
guardian of such minors or legal incompetents in such amounts as ma
necessary for the health, education, or w
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governing body of the Indian tribe; and 
      (D) the per capita payments are subject to Federal taxation and tribes 

otify members of such tax liability when payments are made. 

25 U.S.C. § 2710.  The communities’ revenue allocation plans, approved by 

Interior, are inadequate because they do not provide that all the gaming revenue 

from the three communities are  exclusively and equally distributed  to the 1886 

Mdewakanton beneficiaries.70 

Third, the IGRA authorized Interior to withhold approval of the 

communities’ gaming ordinances and resolutions if net gaming revenues were 

being used for unauthorized purposes:   

 
venues from any tribal gaming are not to be used for purposes 

 provide for the general welfare of the Indian tribe and its 

       (v) to help fund operations of local government agencies; 

Id.  The communities’ ordinances and resolutions, approved by Interior, had 

unauthorized purposes because they failed to provide that all the gaming revenue 

from the three communities be exclusively and equally distributed to the 1886 

Mdewakanton beneficiaries.71 

 Interior’s adopted guidelines (1992) and regulations (2000) under the IGRA 

failed to distinguish between the situation of the 1886 Mdewakanton and the 

                                             

n
 

2) The Chairman shall approve any tribal ordinance or resolution 
concerning the conduct, or regulation of class II gaming on the Indian lands 
within the tribe's jurisdiction if such ordinance or resolution provides that…
      (B) net re
other than-- 
         (i) to fund tribal government operations or programs; 
         (ii) to
members; 
         (iii) to promote tribal economic development; 
         (iv) to donate to charitable organizations; or 
  
 

 
70 App. 759-778; 779-825. 
71 App. 273-434.  
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communities from the situations of other Native American tribes and entities.72 

Otherwise, the guidelines and regulations would have addressed the 

Appropriation Acts’ statutory use restriction specifically and would have required 

strict statutory compliance. 

V. Interior had and has the principles, expertise and experience to ensure the 
community revenues are distributed exclusively and equally to the 1886 
Mdewakanton beneficiaries. 

 
Interior had and has the principles, expertise and experience to ensure the 

communities’ revenues are distributed exclusively and equally to the 1886 

Mdewakanton.  First, the Secretary of the Interior’s trust principles, which would 

apply to all statutory non-trust fiduciary duties as well, were first issued by 

Secretary Babbitt in April 2000 with Secretarial Order 3215.  They were 

eventually incorporated into the Departmental Manual: 

Trust principles. It is the policy of the Department of the Interior to 
discharge, without limitation, the Secretary’s trust responsibility with a 
high degree of skill, care, and loyalty. The proper discharge of the 
Secretary’s trust responsibilities requires that person who manage Indian 
trust assets:…H. Account for and timely identify, collect, deposit, invest, 
and distribute income due or held on behalf of beneficial owners.73 
 
Second, the American Indian Trust Fund Management Reform Act of 1994, 

P.L. 103-412, 108 Stat. 4239, requires Interior to have the expertise required to do 

                                              
72 Tribal Revenue Allocation Plans, 25 CFR 290, 65 Fed. Reg. 14467 (effective date 
of April 17, 2000 for tribal revenue allocation plans submitted after that date); 
Guidelines to Govern the Review and Approval of Per Capita Payments (Dec. 21, 
1992). App. 932-38. 
73 App. 939.   
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tasks such as ensuring the communities’ revenues are distributed exclusively and 

equally to the 1886 Mdewakanton beneficiaries. The purpose of the Act was “to 

ensure the implementation of all reforms necessary for the proper discharge of the 

Secretary’s trust responsibilities to Indian tribes and individual Indians.” The Act 

further established Interior’s Office of the Special Trustee for American Indians.  

The President appoints the special trustee who is to “possess demonstrated ability 

in general management of large governmental or business entities and particular 

knowledge of trust fund management, management of financial institutions, and 

the investment of large sums of money.”  25 U.S.C. § 4042.  With such a person 

serving as Special Trustee, Interior has the expertise necessary to ensure the 

communities’ revenues are distributed legally to the 1886 Mdewakanton 

beneficiaries.   

  Third, Interior has experience in managing and disbursing moneys such as 

the communities’ revenues.  In fact, the Special Trustee currently identifies that 

Interior’s trust funds come “through a variety of sources including commercial, 

industrial, recreational and agricultural leases.  Money is also collected for rights-

of-way uses, grazing and range permits, land sales and court judgment or 

settlement awards for tribes and individuals (e.g. per capita payments).”74   

 
ARGUMENT 

Congress is the author of the law regarding the 1886 Mdewakanton and the 

communities – not Interior.  The Plaintiffs in this case ask this Court to enforce 

                                              
74 App. 944. 
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the plain meaning of the law against Interior because Interior has violated the 

plain meaning of the law. 

The Supreme Court’s recent decision in Carcieri v. Salazar75  re-confirms 

Plaintiffs’ claim that the plain meaning of the law must be applied against 

Interior. The Supreme Court interpreted the 1934 IRA to limit Interior’s authority 

to take land into trust “to those members of tribes that were under federal 

jurisdiction at the time the IRA was enacted [1934].”76  The Court limited the 

definition of “Indian” under § 479 of the IRA, and thereby limited the exercise of 

the Secretary’s trust authority under § 465 “to those members of tribes that were 

under federal jurisdiction at the time the IRA was enacted.”77 

When juxtaposed with the Appropriation Acts’ demand that Mdewakanton 

sever tribal relations, the Interior cannot be seen as holding lands in trust for the 

post-1934 IRA communities of Prairie Island, Lower Sioux and Shakopee.  The 

communities were neither federally recognized nor under the jurisdiction of the 

federal government in 1934 as a tribe or tribes.  On the other hand, individual 

1886 Mdewakanton “heretofore belonging to the Mdewakanton band of Sioux” 

were under the jurisdiction of the government in 1934.  

Consequently, Interior could not take land into trust for the post-1934 IRA 

Communities without, at a minimum, being subject to the pre-1934 Appropriation 

Acts’ statutory use restriction in favor of the 1886 Mdewakanton.  Otherwise, 

                                              
75 __ U.S. __, 129 S.Ct. 1058 (2009). 
76 Carcieri, 129 S.Ct. at 1065. 
77 Id. 
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Interior runs afoul of Carcieri and the lands purportedly held in trust for the 

communities are not actually in trust.  

The 1934 IRA did not expand the authority of Interior to take land into 

trust for the communities, but preserved and continued the provision of benefits to 

a distinct group of Mdewakanton — those tribal-severed individuals78 under 

federal jurisdiction in Minnesota — not for any tribe.  Therefore, while no “trust” 

is created through the Appropriation Acts, the specific restrictions of the Acts are 

carried forward by the IRA to ensure an equal amount in the value of the 

appropriation is given to each individual 1886 Mdewakanton lineal descendant – 

and, in turn, no disproportionate share goes to any community.  

Finally, the government has failed to point to any statute, including the 

1980 Act, that repeals the Appropriation Acts’ statutory use restriction because 

there isn’t one.79  

                                              
78 Each of the Appropriation Acts demanded that those “belonging to the 
Mdewakanton band of Sioux Indians…have severed their tribal relations….” 
79 The Supreme Court has long held that in determining congressional intent, the 
federal courts follow “the general rule that ‘[d]oubtful expressions are to be 
resolved in favor of the weak and defenseless people who are the wards of the 
nation, dependent upon its protection and good faith.’”  McClanahan v. Arizona 
State Tax Comm’n, 411 U.S. 164, 174 (1973), quoting Carpenter v. Shaw, 280 U.S. 
363, 367 (1930); accord, Rosebud Sioux Tribe v. Kneip, 430 U.S. 584, 586 (1977).  
The Supreme Court has applied this rule of construction to hold, with respect to 
the termination of Indian reservations, that the federal courts will not lightly 
conclude that a reservation has been terminated and will require a clear 
indication of that fact.  DeCoteau v. District County Court for Tenth Judicial 
District, 420 U.S. 425, 444 (1974); see also South Dakota v. Yankton Sioux Tribe, 
522 U.S. 329, 343 (1998) (“[O]nly Congress can alter the terms of an Indian treaty 
by diminishing a reservation . . . and its intent to do so must be ‘clear and plain.’”) 
(citations omitted); Solem v. Bartlett, 465 U.S. 463, 470 (1984) (Congress must 
clearly evince an intent to change boundaries before diminishment will be found). 
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I. The 1886 Mdewakanton are beneficiaries of the Appropriation Acts’ money-
mandating statutory use restriction. 

 
To state a cognizable claim under the Tucker Act, as the United States 

Supreme Court expressed in Navajo I and II, the analysis must identify specific 

rights-creating or duty-imposing statutory or regulatory prescriptions.80 Although 

the Federal Circuit did not find the Appropriation Acts created a trust, statutory 

analysis supports the Plaintiffs’ contention that the statutory text supports 

specific rights-creating and duty-imposing statutory prescriptions on Interior.  

The Plaintiffs have identified the necessary statutory prescription.81 

Consistently, the Federal Circuit held that a statutory use restriction 

existed.  It is the law of the case. 82    The statutory prescription required by 

Navajo I and Navajo II has been met: 

[W]e conclude that the Appropriations Acts are best interpreted as merely 
appropriating funds subject to a statutory use restriction, and not creating 
a trust relationship….83 

 

                                                                                                                                               
See also Joint Tribal Council of the Passmaquoddy Tribe v. Morton, 528 F.2d 370, 
380 (1st Cir. 1975) (“any withdrawal of trust obligations by Congress” would have 
to be made in “plain and unambiguous” language in order to be effective).   
80 United States v. Navajo Nation, 537 U.S. 488, 506 (2003) (Navajo Nation I); 
United States v. Navajo Nation, 129 S.Ct. 1547, 1552 (2009) (Navajo Nation II).  
81 See also United States v. White Mountain Apache, 537 U.S. 465, 473 (2003) 
(Apache). 

82 Exxon Corp. v. United States, 931 F.2d 874, 877 (Fed.Cir.1991) (citation 
omitted) (“The doctrine requires a court to follow the decision on a question made 
previously during the case.... When a judgment of a trial court has been appealed, 
the decision of the appellate court determines the law of the case, and the trial 
court cannot depart from it on remand....”) 
83559  F.3d  at 1240. 
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The Federal Circuit’s basis of its determination is found in the Appropriation Acts’ 

text providing, among other things, “an equal amount in the value of the 

appropriation”: 

[…] And all of said money which is to be expended for lands [by the Interior 
Secretary] … shall be so expended that each of the Indians in this 
paragraph shall receive[] as nearly as practicable, an equal amount in the 
value of the appropriation. 
 
The Federal Circuit found that, consistent with the Appropriation Acts’ 

statutory use restriction that “[t]he Interior Department recognized, of course, 

that Congress intended the 1886 Mdewakantons to be the specific beneficiaries of 

the Appropriation Acts…” and acted accordingly: 

The Secretary of the Interior … sought to ensure that the funds 
appropriated under the Act would be spent for the benefit of those 
individuals…The Secretary adopted a policy designed to promote Congress’s 
intent by assigning the land to individuals from within the group or 1886 
Mdewakantons (sic) and subsequently [to their] descendants….”84 

 
The Federal Circuit also noted that the contemporaneous documents “make clear 

that the Secretary of the Interior considered himself bound by the terms of the 

statutes to reserve the usage of the 1886 lands for members of the particular 

beneficiary class….”85   Further, the 1980 Act did not repeal the Appropriation 

Acts “implied or otherwise”86 and therefore, the statutory prescriptions continue 

through the 1934 IRA to the present. 

The Federal Circuit’s statutory use restriction interpretation is consistent 

with the principles of Navajo II when examining the text of the Appropriation Acts 

                                              
84 Id. 
85 Id. at 1243 (emphasis added). 
86 Id. at 1258. 
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as well.  For instance, the Appropriation Acts’ text reveals the creation of specific 

rights for the indentified beneficiaries as well as creating specific duties on 

Interior.  Although the Federal Circuit did not indulge in re-stating statutory 

interpretive principles, its decision finding the statutory use restriction is 

consistent with Supreme Court precedent governing the Plain Meaning Rule most 

recently applied in Carcieri: 

This case requires us to apply settled principles of statutory construction 
under which we must first determine whether the statutory text is plain 
and unambiguous. United States v. Gonzales, 520 U.S. 1, 4, 117 S.Ct. 1032, 
137 L.Ed.2d 132 (1997). If it is, we must apply the statute according to its 
terms.87 

 

The Appropriation Acts’ text, whether interpreted with contemporaneous 

dictionaries or today’s dictionaries, creates a mandatory duty upon Interior.88  

Webster’s Dictionary (1890) provides:   

• “Shall” means “to owe,” “to be under obligation for,” “to be 
obliged,” or “must.”   

•  “Equal” refers to “equal quantities of land, water, etc.” or 
“commodities of equal value.”    

• “Value” means its “worth” or “utility.”   

• “Appropriation” means “anything, especially money, thus set 
apart.”   

Id. at 74, 504, 1592-93.  These dictionary definitions are consistent with the 

meaning of a “statutory use restriction” — Interior is obligated to carry out the 

Congressional mandate stated therein. 
                                              
87 Navajo Nation II, 129 S.Ct. at 1558 (citations omitted). 
88 See McGee v. Peake, 511 F.3d 1352, 1356 (Fed.Cir. 2008) (“This ordinary 
meaning may be properly informed by the use of dictionaries.”). 
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Specifically, Interior’s statutory obligations under the Appropriation Acts 

are statutory restrictions on Interior’s administrative power.89  The Secretary does 

not have powers greater than statutorily permitted.  Interior under IRA, 25 U.S.C. 

§ 155 and IGRA cannot approve treasury account disbursements, community 

revenue allocation plans, community ordinances and community resolutions which 

provide a disproportionate share of community revenues to the communities and 

their members without violating the statutory use restriction.   Under the 

statutory use restriction, Interior simply doesn’t have that administrative power. 

A.  The 1886 Mdewakanton, not the communities, are the beneficiaries 
of the Appropriation Acts’ statutory use restriction. 

 
After the Federal Circuit decision finding a statutory use restriction but no 

trust, the Plaintiffs and the communities are in different positions.  On one hand, 

the Federal Circuit held that the 1886 Mdewakanton are the beneficiaries of the 

Appropriation Acts’ statutory use restriction.  On the other hand, because the 

Appropriation Acts did not identify the communities as beneficiaries of the 

statutory use restriction, the communities have no statutes granting them specific 

substantive rights. 

                                              
89 See, e.g., United States v. Creek Nation, 295 U.S. 103, 109-110 (1935); Cohen’s 
Handbook of Federal Indian Law 421 (Nell Jessup Newton, et al., 2005 ed., Lexis 
Nexis 2005) (“the courts have applied the trust responsibility to limit federal 
administrative action”). See also Restatement (Third) of Trusts § 65 (2003); 25 
U.S.C. §462. 
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B. An earlier-enacted specific statute, the Appropriation Acts’ statutory 
use restriction, controls the laws of general applicability, IRA, 25 
U.S.C. § 155 and IGRA. 

 
The Appropriation Acts, as specific statutes, control IRA, 25 U.S.C. § 155 

and IGRA because they are laws of general applicability.  The U.S. Supreme Court 

has repeatedly stated that specific statutes trump statutes of general applicability 

– even if the specific statute was enacted prior to the statute of general 

applicability.90  While a later enacted statute (such as the Endangered Species 

Act) can sometimes operate to amend or even repeal an earlier statutory provision 

(such as the Clean Water Act), “repeals by implication are not favored” and will 

not be presumed unless the “intention of the legislature to repeal [is] clear and 

manifest.”91   

The federal courts should not infer a statutory repeal “unless the later 

statute ‘expressly contradict[s] the original act’” or unless such a construction “is 

absolutely necessary ... in order that [the] words [of the later statute] shall have 

any meaning at all.”92  Outside these limited circumstances, “a statute dealing 

                                              
90 2B Sutherland Statutory Construction § 51:5 (7th ed.) (general and specific 
acts); 82 C.J.S. Statutes § 482  (general  and specific statutes); See, e.g., National 
Ass'n of Home Builders v. Defenders of Wildlife, 551 U.S. 644, 662-663  (2007). 
91 Watt v. Alaska, 451 U.S. 259, 267 (1981) (internal quotation marks omitted). 
92Traynor v. Turnage, 485 U.S. 535, 548 (1988) (quoting Radzanower v. Touche 
Ross & Co., 426 U.S. 148, 153 (1976), in turn quoting T. Sedgwick, The 
Interpretation and Construction of Statutory and Constitutional Law 98 (2d ed. 
1874)); see also Branch v. Smith, 538 U.S. 254, 273 (2003) ( “An implied repeal 
will only be found where provisions in two statutes are in ‘irreconcilable conflict,’ 
or where the latter Act covers the whole subject of the earlier one and ‘is clearly 
intended as a substitute’”); Posadas v. National City Bank, 296 U.S. 497, 503, 56 
S.Ct. 349, 80 L.Ed. 351 (1936) ( “[T]he intention of the legislature to repeal must 
be clear and manifest”).  
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with a narrow, precise, and specific subject is not submerged by a later enacted 

statute covering a more generalized spectrum.”93     

In this case, the Appropriation Acts’ statutory use restriction is the specific 

act requiring Interior to treat the 1886 Mdewakanton equally.  The laws of 

general applicability presented here are the IRA, 25 U.S.C. § 155 and the IGRA.   

First, the IRA under 25 U.S.C. § 462 expressly extended in perpetuity all treaty 

and statutory beneficiary rights for all Indian tribes, bands, groups and 

individuals – including the Appropriation Acts’ statutory use restriction.  But, the 

IRA also allowed federal recognition to qualifying Indian tribes, bands and groups.  

The post-1934 IRA communities of Prairie Island, Lower Sioux and Shakopee 

qualified for federal recognition solely because of the statutory use restriction that 

allowed 1886 Mdewakanton to reside on “1886 lands” – the original reservation 

land of the communities.  In this way, the communities were organized subject— 

not superior — to the Appropriation Acts’ statutory use restriction.  In short, 

nothing in the IRA or in Interior’s actions in recognizing the communities in 1936 

and 1969 repeals the Appropriation Acts’ statutory use restriction. The earlier-

enacted specific statute, the Appropriation Acts’ statutory use restriction, controls 

the later-enacted general statute, the IRA, by the IRA’s express statutory design. 

Second, the Appropriation Acts’ statutory use restriction created a fiduciary 

obligation, supported by 25 U.S.C. § 155, for Interior to collect and distribute U.S. 

Treasury Accounts 147436 and 147936 exclusively and equally to the 1886 

                                              
93Radzanower, 426 U.S. at 153.  
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Mdewakanton.  25 U.S.C. § 155 required Interior to collect the revenues into 

treasury accounts for eventual distribution to the 1886 Mdewakanton.  Interior 

received the community revenues into trust to comply with the Appropriation 

Acts’ statutory use restriction. 25 U.S.C. § 155 did not repeal the Appropriation 

Acts’ statutory use restriction and could not.  Again, the earlier-enacted specific 

statute, the Appropriation Acts’ statutory use restriction, controls the later-

enacted general statute, 25 U.S.C. § 155.94 

Third, the IGRA is a law of general applicability where Interior is to ensure 

Indian gaming revenues go to the Indians that are entitled to them.  The 

Appropriation Acts’ statutory use restriction is specific as to the distribution of the 

revenues from reservation lands – exclusively and equally distributed to the 1886 

Mdewakanton.  Under the IGRA, Interior (inclusive of the National Indian 

Gaming Commission) approved Community revenue allocation plans and 

Community ordinances and resolutions -- all relating to the regulations of gaming 

revenue and per capita payments – without reference to the statutory use 

restriction.95 But, the Appropriation Acts’ statutory use restriction required 

Interior to ensure its decisions under the IGRA included exclusive and equal 

distribution of community gaming revenues to 1886 Mdewakanton. Interior failed 

                                              
94 The Federal Circuit’s decision to remand the instant action, indicating further 
litigation is appropriate in this Court, is consistent with Plaintiffs’ arguments: 
“The parties devote some attention to the question whether it was lawful for the 
Interior Department, following the 1980 Act, to transfer to the three communities 
approximately $60,000 in funds that had been collected as proceeds from the sale, 
use, or leasing of certain of the 1886 lands…to the extent necessary, in further 
proceedings before the trial court.” Wolfchild, 559 F.3d. at 1259 n. 14. 
95 See App. 273-434, 759-825. 
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to do so. Again, the earlier-enacted specific statute, the Appropriation Acts’ 

statutory use restriction, controls the later-enacted general statute – IGRA. 

C. The Federal Circuit’s statutory interpretation of the Appropriation 
Acts’ statutory use restriction as enforceable substantive rights is 
consistent with Supreme Court precedent and statutory 
interpretative principles.  

 
The Federal Circuit’s holding that a statutory use restriction creating 

enforceable, substantive rights is consistent with Supreme Court precedent over 

the last 30 years in Native American trust cases:  Mitchell I, Mitchell II, Navajo 

Nation I, Navajo Nation II, Apache and Carcieri.96  The decision is also consistent 

with other Federal Circuit decisions and this Court’s precedents.  Therefore, this 

Court should recognize that the Federal Circuit’s statutory use restriction creates 

enforceable, substantive rights. 

In only one way can the Federal Circuit’s analysis be made consistent with 

Supreme Court statutory interpretative principles governing Native American 

trust cases.  This Court should recognize that, for all intents and purposes, the 

Appropriation Acts’ “statutory use restriction” is the same as a trust obligation 

except  Congress can terminate the statutory use restriction without it being a 

taking requiring just compensation – not so with a trust obligation.  Or, put 

another way, Congress by statute can impose the same scope of fiduciary duties on 

Interior whether a trust or not.  The government’s arguments at pages 14 through 

                                              
96 United States v. Mitchell, 445 U.S. 535  (1980) (Mitchell I); United States v. 
Mitchell, 463 U.S. 206 (1983) (Mitchell II). 
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30 of its brief denying that the Appropriation Acts create fiduciary duties fail to 

grasp these fundamental concepts. 

In fact, there is more evidence of statutory intent of a fiduciary obligation 

than the minimal requirements of Mitchell II and Apache required for a “trust” to 

exist.  In Mitchell II, the Supreme Court held that the word “trust” is not 

necessary in a statute to create statutory obligations on the United States. 97  

Although the Federal Circuit did not find a trust as in Mitchell II, but found a 

statutory use restriction, the legal analysis is similar.  In Mitchell II, the Court 

stated, “[a]ll of the necessary elements of a common-law trust are present: a 

trustee (the government), a beneficiary (the Indian allottees), and a trust corpus 

(Indian timber, lands, and funds).”98  In Wolfchild, similar required elements for a 

statutory use restriction exist:  a federal agency (Interior), agency statutory 

obligations (Appropriation Acts’ statutory use restriction), beneficiaries (1886 

Mdewakanton) and moneys (the communities’ revenues). 

 Similarly, in Apache, the Supreme Court held under the fair inference rule 

that a 1960 Congressional Act at issue created fiduciary duties on Interior: 

The 1960 Act goes beyond a bare trust and permits a fair inference that the 
Government is subject to duties as a trustee and liable in damages for 
breach … the fact that the property occupied by the United States is 
expressly subject to a trust supports a fair inference that an obligation to 
preserve the property improvements was incumbent on the United States 
as trustee. … “One of the fundamental common-law duties of a trustee is to 
preserve and maintain trust assets.”99  

 

                                              
97  Mitchell II, 463 U.S. at 225-226; see also Carcieri, 129 S.Ct. at 1063-1064. 
98 Id. at 225. 
99 Apache, 537 U.S. at 474-77 (footnotes and citations omitted). 
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Here the Federal Circuit, although not finding a trust, has made a “fair inference” 

that Interior is subject to duties under the statutory use restriction. 

  The Federal Circuit’s decision is further supported because “Congress is 

knowledgeable about existing law pertinent to legislation it enacts.”100  This 

presumption and deference to the common law governing the statutory 

enactments at the time of passage, requires the application of the then known 

fiduciary law to ascertain whether Congress intended to create fiduciary 

obligations on Interior. This presumption is consistent with trust law: 

In construing an inter vivos trust, the provisions of the trust are to be 
governed by the law existing at the time of its creation, not the law and 
public policy in effect at the time the construed words will take effect, 
absent a contrary intention within the instrument itself.101 
 
This requires an analysis of Congress’ presumption of knowledge. The 

applicable fiduciary law at the time of enactment is essential to statutory 

interpretative analysis in Indian law cases.  For example, A Practical Treatise on 

the Law of Trust, vol. 1, 24 (Thomas Lewin, Frederick Lewin and James H. Flint, 

1st Am. ed., Charles H. Edson 1888) finds in the creation of a trust that a person, 

[N]eed only make his meaning clear as to the interest he intends to give, 
without regarding the technical terms of the common law in limitation of 
legal estates… provided words be used which though not technical are yet 

                                              
100 See, e.g., Canadian Lumber Trade Alliance v. United States, 517 F.3d 1319, 
1343 (Fed.Cir. 2008), cert. denied, 129 S.Ct. 344, 172 L.Ed.2d 32  (2008), quoting 
Bristol-Myers Squibb Co. v. Royce Lab., 69 F.3d 1130, 1136 (Fed.Cir.1995)  
(internal quotation omitted). 
101  76 Am. Jur. 2d Trusts § 36 (2008) (citations omitted) (emphasis added). 
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popularly equivalent, or the intention otherwise sufficiently appears upon 
the face of the instrument.102  
 
In the Appropriation Acts, Congress used the popular equivalent of “trust” 

language when it created an express statutory duty on the Secretary of the 

Interior that the Indian beneficiaries “shall receive, as nearly as practicable, an 

equal amount in value of this appropriation.”  Even though the Federal Circuit did 

not find a trust, clearly language that is strong enough to create a trust, even 

though it does not, is strong enough to create a statutory obligation on Interior.  

  The Federal Circuit’s statutory use restriction can also be read to be 

consistent with the principles espoused in its predecessor United States Court of 

Claims in Duncan v. United States.103 The Duncan court explained that: “it is 

difficult to see why Congress should have to do more to create an Indian trust 

than a private settlor would have to do to establish a private trust.”104   Similarly, 

it is difficult to see why Congress should have to do more than a principal would 

have to do to establish a fiduciary obligation on an agency. 

Under Duncan, if an appropriation act text would create a private trust, 

then the same text in public law creates a fiduciary relationship, too.  Thus, if a 

private person who accepted an express duty to ensure that certain beneficiaries 

“shall receive, as nearly as practicable, an equal amount in value of this 

appropriation” is a fiduciary, then the Secretary of the Interior is also a fiduciary 

                                              
102 Id. at 147-148 (emphasis added). See, also, id. at 70, 71 n.1; A Treatise on the 
Law of Trusts and Estates, vol. 1, 68 (Jarias Ware Perry, 4th ed., Little Brown, 
1889). 
103 Duncan v. United States, 229 Ct.Cl.120, 667 F.2d 36 (1981). 
104 667 F.2d at 42 n.10. 
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by the same language found in the Appropriation Acts.  The Federal Circuit’s 

statutory use restriction is consistent with Duncan’s principle that Congress 

should not have to use different language than a private person to create a 

fiduciary obligation on a federal agency. 

D. The Indian Tucker Act waives sovereign immunity where the 
government violates specific money-mandating laws or violates trust 
management duties arising from its control or supervision of Native 
American resources. 

The Indian Tucker Act, 28 U.S.C. § 1505 (ITA), enacted in 1946, authorizes 

“any tribe, band, or other identifiable group of American Indians” to sue the 

United States for a claim which arises “under the Constitution, laws or treaties …, 

or Executive orders …, or is one which otherwise would be cognizable in the Court 

of Federal Claims if the claimant were not an Indian tribe, band or group.” 25 

U.S.C. § 1505. The ITA replaced a system in which tribes, unable to sue under the 

Tucker Act, presented special jurisdictional bills to Congress. Mitchell II, 463 U.S. 

at 214. As one legislator explained, the Interior Department “‘ought not be in a 

position where its employees can mishandle … lands of a national trusteeship 

without complete accountability.’” Id. at 214 n.13 (quoting 92 Cong. Rec. 5312 

(1946) (Rep. Jackson)). The Act was based on Congress' recognition that if it 

“‘den[ied] access to the courts when … fiduciary duties have been violated, we 

compromise the national honor of the United States.’” Id. at 215 (quoting H.R. 

Rep. No. 1466, at 5 (1945)).   

37 
 

Case 1:03-cv-02684-CFL   Document 775    Filed 08/09/10   Page 50 of 68

https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.06&fn=_top&sv=Split&docname=28USCAS1505&tc=-1&pbc=E34829FF&ordoc=2017881866&findtype=L&db=1000546&vr=2.0&rp=%2ffind%2fdefault.wl&mt=222
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.06&fn=_top&sv=Split&docname=28USCAS1505&tc=-1&pbc=E34829FF&ordoc=2017881866&findtype=L&db=1000546&vr=2.0&rp=%2ffind%2fdefault.wl&mt=222
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.06&referencepositiontype=S&serialnum=1983130077&fn=_top&sv=Split&referenceposition=214&pbc=E34829FF&tc=-1&ordoc=2017881866&findtype=Y&db=780&vr=2.0&rp=%2ffind%2fdefault.wl&mt=222
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.06&referencepositiontype=S&serialnum=1983130077&fn=_top&sv=Split&referenceposition=214&pbc=E34829FF&tc=-1&ordoc=2017881866&findtype=Y&db=780&vr=2.0&rp=%2ffind%2fdefault.wl&mt=222


In crafting the ITA, the Conference Committee Report recognized that it 

was “well settled that without express language the United States owes a very 

high degree of fiduciary duty to Indian Tribes.”105   Indeed, when Congress passed 

the ITA, it understood that established principles of fiduciary law would apply to 

ITA claims; the Supreme Court had recently reaffirmed that the government must 

adhere to the “most exacting fiduciary standards” in dealing with Tribes, famously 

stating that “[a] trustee is held to something stricter than the morals of the 

market place. Not honesty alone, but the punctilio of an honor the most sensitive, 

is then the standard.”106 The ITA provides the United States' express consent to 

be sued for claims founded upon statutes that create substantive rights to mone

damages.

y 

                                             

107  

Thus, the question in Wolfchild is whether the Appropriation Acts’ 

statutory use restriction can fairly be interpreted as requiring compensation for 

Interior's breaches of its statutory obligations to the 1886 Mdewakanton. In 

conducting this analysis, “[i]t is enough … that a statute creating a Tucker Act 

right be reasonably amenable to the reading that it mandates a right of recovery 

in damages. While the premise to a Tucker Act claim will not be ‘lightly inferred,’ 

a fair inference will do.”108 Particular statutes or regulations may provide such a 

 
105  92 Cong. Rec. 10,402 (1946). 
106 Seminole Nation v. United States, 316 U.S. 286, 297 & n.12 (1942); see, e.g., 
South Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 351 (1998) (“ ‘[w]e assume 
that Congress is aware of existing law when it passes legislation’ ”). 
107 Mitchell II, 463 U.S. at 218. 
108 Apache, 537 U.S. at 473 (citation omitted). 
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fair inference, as the Appropriation Acts’ statutory use restriction, IRA, 25 U.S.C. 

§ 155 and IGRA do here.109 In determining the effect of such statutes, the Court 

looks “not only to the particular statutory language, but to the design of the 

statute as a whole and to its object and policy.”110  

This Court can fairly infer the Plaintiffs’ right to recover damages from 

specific provisions of the Appropriation Acts’ statutory use restriction – 

particularly when read harmoniously with the IRA, 25 U.S.C. § 155 and IGRA as 

explained above.   The Appropriation Acts’ statutory use restriction expressly 

imposes specific money-mandating duties on the government which ensures that 

each 1886 Mdewakanton beneficiary: 

shall receive[ ], as nearly as practicable, an equal amount in the value of the 
appropriation.111 

In 1888, 1889 and 1890, Congress appropriated money to Interior to be used to 

exclusively and equally benefit the 1886 Mdewakanton regardless of location. The 

IRA, 25 U.S.C. § 462, expressly preserved and continued the statutory use 

restriction and allowed for the formation of the communities – because of and 

subject to the statutory use restriction.  Under 25 U.S.C. § 155 and IGRA, Interior 

was to ensure, under the statutory use restriction, that all community revenues 

were distributed exclusively and equally to the 1886 Mdewakanton. 

                                              
109 See United States v. Hvoslef, 237 U.S. 1 (1915). 
110 Crandon v. United States, 494 U.S. 152, 158 (1990); see Navajo, 537 U.S. at 
508. 
111 Act of Aug. 19, 1890, 26 Stat. 336.   
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Interior further satisfies the money-mandating duty test by assuming a 

management role over the communities, their constitutions, revenues and 

accounts.112  Every stage of the legal development of the communities and their 

relationship to the 1886 Mdewakanton’s statutory use restriction have been under 

Interior’s control and supervision – e.g., Interior approval of the communities’ land 

uses, constitutions, amendments, ordinances, resolutions, treasury account 

disbursements, revenue allocation plans, per capita payments as well as  issuing 

land certificates and taking other actions.113  Such Interior control and 

supervision over the communities is at least as comprehensive and precise as 

those addressing federal authority over the Quinault trust lands and its 

onstituent timber in Mitchell II and the Indian property in Apache. Interior’s 

supervision and control over the communities gives rise to money-manda

duties to the 1886 Mdewakanton under the standards established in Mitch

c

ting 

ell II 

and Apache.  

ion 

                                             

The “fair[est] inference” from the text and structure of the Appropriation 

Acts, IRA, 25 U.S.C. § 155 and IGRA is unmistakable. After all, the Appropriat

 
112  Navajo, 537 U.S. at 504-07; Apache, 537 U.S. at 473-75; id. at 480-81 
(Ginsburg, J., concurring). 
113 See, e.g., Federal Portfolio of Information (1979) (JA1829-2082), Lower Sioux 
Constitution (JA1952-57), Shakopee Constitution (JA1965-69) and Prairie Island 
Constitution (JA1989-97).  The constitutions and applicable statutes require 
Interior approvals for the identified actions.  Further diminishing the 
communities’ purported “tribal” identity is  28 U.S.C. § 1360, so-called “Public Law 
280,” which requires that the laws of Minnesota that are of general application to 
private persons and private property have the same force and effect in the 
communities as they have elsewhere in Minnesota.   

40 
 

Case 1:03-cv-02684-CFL   Document 775    Filed 08/09/10   Page 53 of 68

https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.06&referencepositiontype=S&serialnum=2003191186&fn=_top&sv=Split&referenceposition=504&pbc=E34829FF&tc=-1&ordoc=2017881866&findtype=Y&db=780&vr=2.0&rp=%2ffind%2fdefault.wl&mt=222
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.06&referencepositiontype=S&serialnum=2003191203&fn=_top&sv=Split&referenceposition=473&pbc=E34829FF&tc=-1&ordoc=2017881866&findtype=Y&db=780&vr=2.0&rp=%2ffind%2fdefault.wl&mt=222


Acts mandate that Interior exclusively and equally distribute the value of the 

appropriation to the 1886 Mdewakanton – and the IRA, 25 U.S.C. § 155, IGRA 

and other statutes enhanced those benefits.  Therefore, the government sho

liable for damages for its breaches of the Appropriation Acts’ statutory u

restriction in connection with its approval of disproportionat

uld be 

se 

e shares of 

community revenues being distributed to the communities. 

tion 

uation 

 

e 

 

e 

ent will 

tinuing to take a 

disproportionate share of the community revenues. 

                                             

Finally, the 1980 Act transferred the 1886 Mdewakanton lands, including 

the land purchased with the actual money appropriated under the Appropria

Acts, into trust held by the United States for the communities subject to the 

statutory use restriction.  In Mitchell II, this Court recognized a parallel sit

where the lands at issue were held by the United States “for the use of the 

Quinault” tribal plaintiff and were also held “in trust for the sole use and benefit”

of the allottee plaintiffs.114    Under the circumstances in this Wolfchild case, th

1886 Mdewakanton are similarly helpless in enforcing their statutory rights. 

Only the federal courts, not the Plaintiffs, can require Interior to enforce th

statutory use restriction against the communities. This is another reason 

justifying a “fair inference” of a money-mandating duty; so, the governm

act as a fiduciary and stop the communities from con

 
114 463 U.S. at 208 n. 4-5. 
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E. The government’s arguments against a money-mandating duty are in 

 

Importantly, the government at pages 18 to 21 refuses to accept the law of the 

case, in that the Federal Circuit interpreted the Appropriation Acts to create a 

statutory use restriction.  The government engages in a fallacy by arguing that the 

Appropriation Acts are not money-mandating because they did not create a

The government even argues at page 21 there is no money-mandating duty 

follow that only trust duties are money-mandating duties – it is not even a 

proposition supported by the case law cited in the government’s brief. A money-

mandating duty can be based on the non-trust Appropriation Acts’ statutory use 

restriction as explained above.  Interior holds the reservations in trust for the 

error. 

The government’s arguments against a money-mandating duty are in error.  

 trust.  

because it was not managing trust assets for the beneficiaries.  But, the 

government’s conclusion does not follow the government’s premise.  It does not 

communities who are, in turn, subject to the statutory use restriction.  The 

government’s argument to the contrary is illogical and contradicts Carcieri and 

the Federal Circuit’s decision. 

common-law trust created a money-mandating duty.  The government erroneously 

asserts that those factors aren’t present here.  First, the Appropriation Acts, IRA, 

The government also relies on Samish Indian Nation v. United States, 82 

Fed. Cl. 54, 66 (2008).  In that case, the Court found: (1) express statutory 

language supporting the existence of a fiduciary relationship and (2) elaborate or 

comprehensive government control over Indian property so as to constitute a 
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25 U.S.C. § 155 and IGRA, as detailed above, support the existence of a fiduciary 

relationship.  Second, the legal history shows that Interior has had elaborate and 

comprehensive control over the communities at issue here, so as to constitute the 

equiva

 

lso 

he 

dewakanton as the intended statutory 

benefi

ion.  

 not 

                                             

lent of a common-law trust creating a money-mandating duty. 

The government argues at pages 23 and 24 that the Appropriation Acts did 

not create a continuing duty and did not have a clear enough standard to identify 

a beneficiary class.  However, this was not the view of Interior from 1888 through

1980. It further conflicts with the IRA which expressly preserved and continued 

the Appropriation Acts’ statutory use restriction in perpetuity. The 1980 Act a

expressly refers to the continuing rights of the 1886 Mdewakanton, “That all 

right, title, and interest of the United States in [the 1886 lands] which were 

acquired and are now held by the United States for the use or benefit of certain 

Mdewakanton Sioux Indians [under the Appropriations Acts]…”115  Finally, t

Federal Circuit confirmed the 1886 M

ciaries – now law of the case. 

The government argues at page 24 and 25 that no money-mandating duty 

exists because the Appropriation Acts did not convey a vested property interest.  

But, the government again avoids the Federal Circuit’s statutory use restrict

The 1886 Mdewakanton are beneficiaries of a statutory use restriction –

beneficiaries of a trust corpus.  If the statutory use restriction is money-

 
115 559 F.3d  at 1255. 
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mandating, it doesn’t matter if there is a trust; the plaintiffs’ economic injury and 

entitlement to damages are the same. 

The Federal Circuit recognized the Appropriation Acts created a statutory 

use restriction for the 1886 Mdewakanton – thus satisfying Navajo Nation II.  

cific 

rights-crea utory prescription in their favor.  

As previously argued, in Carcieri, the United States Supreme Court 

interpreted the IRA to limit  Interior’s authority to take land  into trust  “to those 

members of tribes that were under federal jurisdiction at the time the IRA was 

enacted [1934].”   Consequently, Interior cannot hold land in trust for the post-

1934 IRA communities – because they were recognized after 1934 – without the 

communities being subject to the pre-1934 Appropriation Acts’ statutory use 

restriction.  Otherwise, Interior runs afoul of Carcieri and the lands held in trust 

for the communities are not actually in trust at all.  

Nonetheless, the government argues that the communities are the 

beneficiaries of a “specific rights-creating or duty-imposing statutory or regulatory 

prescription.”  The government’s argument ignores the consequences of Carcieri.  

                                             

II. The communities have no specific rights-creating or duty-imposing 
statutory or regulatory prescription. 

 

But, the Federal Circuit also recognized that the communities had no spe

ting or duty-imposing stat

A. Under Carcieri, Interior does not hold land in trust for the 
communities without the communities being subject to the statutory 
use restriction. 

 

116

 
116 Carcieri, 129 S.Ct. at 1065. 
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Relying solely on the 1980 Act, the government fails to appreciate that Carcie

relates to the legal identity of the Prairie Island, Lower Sioux, and Shakopee 

communities under the IRA.  The legal basis under the IRA for the federally-

recognized community governments was the 1886 Mdewakanton residing on 

reservation lands – the Appropriation Acts’ statutory use restriction.  Further, 

this statutorily-defined class of bene

ri 

ficiaries is a “band” — not a “tribe” — of 1886 

Mdewakanton.  This “band,” not the communities, was found by Interior to be 

under federal jurisdiction in 1934.   

 25 U.S.C. §462, part of the same IRA under which the communities were 

create beneficiary rights in perpetuity: d, continued all Indian 

The existing periods of trust placed upon any Indian lands and any 
restriction on alienation thereof are extended and continued until otherwise 
directed by Congress.  
 

The Federal Circuit has already determined that the 1980 Act did not repeal the 

IRA-extended statutory use restriction.  Nor does any other statute repeal the 

statutory use restriction.  Thus, the communities do not have a legal identity 

independent, separate and apart from the Appropriation Acts’ statutory use 

restriction.  Consequently, there is nothing in the 1980 Act’s references to each of 

the communities to suggest Congressional intent to exclude 95% of the 1886 

Mdewakanton from community revenues to allow 5% of the 1886 Mdewakanton 

and non-1886 Mdewakanton to receive 100% of the community revenues. 

If in 1934 any “beneficiary interests” in the 1886 lands existed, it was those 

of the 1886 Mdewakanton, not the political governments created two or thirty-five 
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years later. As the Federal Circuit found, the 1980 Act provided the determ

of legal title to acquired lands, now held in trust

ination 

 for the three communities – 

which

 statutory use restriction 

exists,

commu

 
 a 

 was under federal jurisdiction when the IRA was enacted in June 
934. Because the record in this case establishes that the Narragansett 

Secretary does not have the authority to take the parcel at issue into 

 
In turn, Carcieri means that the communities are not “Indian tribes” under § 476, 

but co

 The communities have no other statutory source of substantive rights 

 
t 

 

                                             

 are all subject to the statutory use restriction.117  Thus, the Federal 

Circuit’s conclusion is consistent with Carcieri. 

The Federal Circuit’s decision that the pre-1934

 in turn, confirms that Interior holds reservation lands in trust for the 

nities subject to the statutory use restriction:  

[F]or purposes of [IRA] § 479, the phrase “now under Federal jurisdiction” 
refers to a tribe that was under federal jurisdiction at the time of the 
statute's enactment. As a result, § 479 limits the Secretary's authority to
taking land into trust for the purpose of providing land to members of
tribe that
1
Tribe was not under federal jurisdiction when the IRA was enacted, the 

trust.118  

mmunities founded on a statutory use restriction.   

B.
which repeals the rights of the 1886 Mdewakanton beneficiaries. 

The government has failed to, and cannot, cite to any subsequen

Congressional Act that has repealed the rights of the 1886 Mdewakanton under 

the Appropriation Acts.  The Federal Circuit has determined that the 

government’s arguments that the 1980 Act effectively repealed the Appropriation

Acts has no foundation — “implied or otherwise.”  Nor has any other law 

 
117 559 F.3d. at 1255. 
118 Carcieri, 129 S.Ct. at 1061. 
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purported to repeal the Appropriation Acts.  Thus, to suggest that the statutory 

use restriction has evaporated over time because Interior has chosen to ignore its 

statutory obligations is to highlight for this Court the miscues of the government 

n. 

 
communities and their members to receive all revenues and per capita 

 
 by 

.S. 

e communities have received 100% of 

these m f 

iffs 

886 Mdewakanton 

lineal descendants are statutory use restriction beneficiaries, as argued above, 

then, Interior has violated the statutory use restriction.  

IV. The government’s resurrected statute of limitations defense is again 

 

ifying them.  The Indian Trust 

and define the illegalities and injustice performed upon the 1886 Mdewakanto

III. Interior has violated the statutory use restriction because it allowed the 

payments — a disproportionate share to that of the Plaintiffs. 

The Court should hold that Interior violated the statutory use restriction

allowing the communities and their members a disproportionate share of the U

Treasury Accounts, the IGRA gaming revenues and the per capita payments.  

Despite the statutory use restriction, th

oneys.  The 1886 Mdewakanton beneficiaries received none. The amount o

damages will be determined at trial.   

Further, the government argues at pages 26 through 28 that the Plaint

are not entitled to the “frozen funds” because they are not subject to the 

Appropriation Acts’ statutory use restriction.  But, if the 1

unavailing. 

 The government’s statute of limitations defense based on 28 U.S.C. § 2501 

is unavailing because it is undeniable that the government has held moneys in

“trust” accounts for the Mdewakanton without not
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Accoun

(ITAS

ute of limitations shall not commence to run on any claim . . . 
concerning losses to or mismanagement of trust funds, until the affected 

funds from which the beneficiary can determine whether there has been a 

 
 upon 

ficiaries.  

gain, as this Court previously noted, ITAS 

applie ton 

benefi

 

irs 
hapter 

ved from 
 of trust lands, restricted fee lands, or trust resources and 

ny other money that the Secretary must accept into trust.” 25 C.F.R. § 
115.002. The monies held by the Department before 1980 for lineal 
descendants of the loyal Mdewakanton certainly fall within that 

ting Statute, Pub. L. No. 108-108, 117 Stat. 1241, 1263 (Nov. 10, 2003) 

), does toll Plaintiffs’ claims.  ITAS states:   

[T]he stat

tribe or individual Indian has been furnished with an accounting of such 

loss . . . . 

117 Stat. at 1263 (emphasis added). ITAS does cover Plaintiffs’ claims based

funds which were held and should have been held in treasury account nos. 147436 

and 147936 for distribution to the Plaintiffs.  ITAS covers claims involving 

Interior’s treasury accounts held for the benefit of individual Indian bene

In another words, Interior’s treasury accounts held for Indian beneficiaries fit 

within the plain meaning of the ITAS’s  use of the phrase “trust funds.” 

 The Federal Circuit’s decision that the Appropriation Acts did not create a 

trust, but instead a statutory use restriction, does not resurrect the government’s 

statute of limitations defense.  Once a

s, because Interior maintained treasury accounts for the 1886 Mdewakan

ciaries without notifying them: 

…the Department of Interior maintained for years 1886 monies in trust 
accounts and paid distributions to lineal descendants of loyal Mdewakanton
from those accounts …Moreover, the Department of Interior has adopted 
guidelines applicable to the administration by the Bureau of Indian Affa
of “Trust Funds For Tribes and Individual Indians.” See 25 C.F.R. C
I, Part 115. Those guidelines define “[t]rust funds” as “money deri
the sale or use
a
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definition.119 

 Thus, the government’s brief at pages 30 through 36 raises statute of 

limitations defenses largely disposed of by Wolfchild I, 62 Fed.Cl. at 547-48.  The 

law of the case doctrine bars re-visiting the issues without good reason.  H

 

ere, no 

tration 

as 

t t 

 

asury accounts fall within 

the pla

under 

as the re. 

i ds 

                                             

good reason exists and the government’s arguments are again in error.   

 Moreover, Interior has adopted regulations applicable to the adminis

by the Bureau of Indian Affairs of “Trust Funds For Tribes and Individual 

Indians.” See 25 C.F.R. 115.001, et seq. Those regulations define “[t]rust funds” 

“money derived from the sale or use of trus  lands, restricted fee lands, or trus

resources and any other money that the Secretary must accept into trust.” 25 

C.F.R. § 115.002  (emphasis added). The monies held by the Department between

1944 and 1982 for the 1886 Mdewakanton in U.S. tre

in meaning of “trust funds” as used in ITAS. 

Additionally, the Plaintiffs claim community revenues have not been 

distributed in accord with the statutory use restriction -- including proceeds from 

the current casinos. Interior was required to collect communities revenues 

25 U.S.C. § 155 and IGRA for exclusive and equal distribution to the 1886 

Mdewakanton beneficiaries.  Interior did not collect and distribute these revenues 

 law requires – causing the communities to receive a disproportionate sha

The Plaintiffs’ claims based on disproportionate distribut on of procee

differ from the asset mismanagement claims at issue in Shoshone120 which 

 
mitted). 119 62 Fed.Cl. at 547-48 (footnotes o
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involved contentions that the United States could have secured a better price

under certain leases.

 

 to receive a disproportionate 

100% share falls within the scope

 

 

were 

usively and as equally as practicable to 1886 

Mdewakanton beneficiaries. 

                                                                                                                                              

121  Unlike Shoshone, Interior’s mal-distribution of the 

communities’ revenues causing the communities

 of the ITAS.   

CONCLUSION 

 The Court should deny the government’s motion to dismiss and grant 

partial summary judgment to the Plaintiffs:  the government is liable for damages 

as it has failed to comply with the statutory use restriction to ensure all revenues

from community leases and enterprises, including casino gaming revenue, 

collected and distributed excl

 
120 364 F.3d 1339 (Fed. Cir. 2004). 
121 Alternatively, the Federal Circuit has recognized the continuing claims 
doctrine applies in this type of case.  Rosebud Sioux Tribe v. United States, 75 Fed 
Cl. 15, 24-25 (2007). Here, the Court should apply the continuing claims doctrine 
because Interior continues to allow the communities and their members to receive 
each year – e.g., 2010 – a disproportionate amount of community revenues in 
violation of the statutory use restriction. See App. 947.  Likewise, the Court 
should toll the statute of limitations for separately-pled claims of plaintiff minors 
as they are under a legal disability.  28 U.S.C. § 2501 states, "A petition on the 
claim of a person under legal disability or beyond the seas at the time the claim 
accrues may be filed within three years after the disability ceases."  (Emphasis 
added.)  Historically, persons subject to a "legal disability" tolls a statute of 
limitations for minors.  Marcos v. United States, 106 F.Supp. 172 (Ct. Cl. 1952).  
Federal courts consider a minor as a person under "legal disability" in 28 U.S.C. § 
2401 (same provision as in 28 U.S.C. § 2501) which permits such person to 
commence litigation within three years after the disability ceases.  See Morton v. 
United States, 185 F.Supp. 211 (D.C.Ill. 1960) (interpreting minors as having 
"legal disability" under 28 U.S.C. § 2401); Glenn v. United States, 129 F.Supp. 914 
(D.C. Cal. 1955) (same).   
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