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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF OKLAHOMA

JONATHON ALEXANDER, )
)

Plaintiff, )
)

vs. ) Case No.  CIV-10-271 FHS    
)

1)   KEN SALAZAR, SECRETARY OF THE )
      INTERIOR FOR THE UNITED STATES, )
2)   COURT OF INDIAN APPEALS )
      SERVING THE CHOCTAW NATION )
2)   RANDY HAMMONS, )
3)   CHRISTY HAMMONS, )
4)   DUSTY SMITH, )
5)   JEANETTE HANNAH, REGIONAL )
      DIRECTOR, BUREAU OF INDIAN )
      AFFAIRS )
6)   CHOCTAW NATION OF OKLAHOMA )
      COURT OF GENERAL JURISDICTION )
7)   HONORABLE STEVEN L. PARKER, )
      JUDGE OF THE CHOCTAW NATION OF )
      OKLAHOMA COURT OF GENERAL )
      JURISDICTION, )

)
Defendants. )

RESPONSE TO COURT SHOW CAUSE ORDER AND
MOTION TO SHORTEN DEFENDANTS’ TIME FOR RESPONSE

COMES NOW the Plaintiff, Jonathon Alexander (hereinafter “Alexander” or the

“Father”), and respectfully responds to the show cause order entered by the Court, and

respectfully requests that the Court shorten the Defendants’ time for response, and in

support thereof, states as follows:
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The Court Has Jurisdiction Pursuant to Title 28 U.S.C. §1331:

Title 28 U.S.C. §1331 states as follows:

“The district courts shall have original jurisdiction of all civil actions arising under the
Constitution, laws, or treaties of the United States.”

In National Farmers Union Ins. Cos. v. Crow Tribe, the United States Supreme Court held

that “the District Court correctly concluded that a federal court may determine under § 1331

whether a tribal court has exceeded the lawful limits of its jurisdiction.” 471 U.S. 845, 853,

105 S.Ct. 2447, 85 L.Ed.2d 818 (1985). In the case of the Choctaw Nation, prior to the

implementation of its new tribal court system, its tribal court was the Court of Indian

Offenses, established by 25 C.F.R. Ch. 1 §§ 11.1-11.32C, and administered by the Bureau

of Indian Affairs (“BIA”). The jurisdiction of the Court of Indian Offenses is specifically

limited by federal law; for example, it does not have jurisdiction to adjudicate any claims

that involve internal tribal government disputes. 25 C. F.R. Ch. 1 § 11.104 (2001).  Further,

“[o]nce the tribal courts have acted, their determination of jurisdiction is subject to review

in federal court.” Brown v. Washoe Housing Auth., 835 F.2d 1327, 1329 (10th Cir.1988);

see also United States v. Yakima Tribal Court, 806 F.2d 853 (1986). 

Plaintiff also stated in the Complaint that this action “arises under” the Constitution,

particularly under the Commerce Clause, Article I, Section 8, and under federal law,

particularly the Civil Rights Act, Title 42 U.S.C. §1983 et seq.  With respect to the reference

to the Commerce Clause, the undersigned recalls reading a case that attributed the

Commerce Clause to jurisdiction over the tribes, but is currently unable to locate or identify

the case.  With respect to the Civil Rights Act, a parent’s fundamental right over the care,

custody and control of their children has been held protected by the Due Process Clause
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of the Fourteenth Amendment.  Troxel v. Granville, 530 U.S. 57, 120 S.Ct 2054, 147

L.Ed.2d 49 (2000).  The Civil Rights Act is the appropriate cause of action to vindicate

violations of Constitutional rights.

The Court Has Jurisdiction Pursuant to Title 25 U.S.C. §1302:

The Indian Civil Rights Act of 1968, 25 USC § 1301-03 (1970), mandated

substantive and procedural protections for persons within tribal jurisdiction.  Until passage

of that Act, the concepts contained in the Bill of Rights did not apply to actions of tribal

courts or tribal governments. Talton v. Mayes, 163 U.S. 376 (1895). The ICRA required

Indian tribal governments to afford persons within their jurisdiction most of the same rights

they enjoy under the Bill of Rights relative to the federal government, and, via the

Fourteenth Amendment, the state governments.  The ICRA provides that:

“No Indian tribe in exercising powers of self-government shall--

(1) make or enforce any law prohibiting the free exercise of religion, or
abridging the freedom of speech, or of the press, or the right of the people
peaceably to assemble and to petition for a redress of grievances;

(2) violate the right of the people to be secure in their persons, houses,
papers, and effects against unreasonable search and seizures, nor issue
warrants, but upon probable cause, supported by oath or affirmation, and
particularly describing the place to be searched and the person or thing to be
seized;

(3) subject any person for the same offense to be twice put in jeopardy;

(4) compel any person in any criminal case to be a witness against himself;

(5) take any private property for a public use without just compensation;

(6) deny to any person in a criminal proceeding the right to a speedy and
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public trial, to be informed of the nature and cause of the accusation, to be
confronted with the witnesses against him, to have compulsory process for
obtaining witnesses in his favor, and at his own expense to have the
assistance of counsel for his defense;

(7) require excessive bail, impose excessive fines, inflict cruel and unusual
punishments, and in no event impose for conviction of any one offense any
penalty or punishment greater than imprisonment for a term of six months or
a fine of $500, or both;

(8) deny to any person within its jurisdiction the equal protection of its laws
or deprive any person of liberty or property without due process of law;

(9) pass any bill of attainder or ex post facto law; or

(10) deny to any person accused of an offense punishable by imprisonment
the right, upon request, to a trial by jury of not less than six persons.”

It is a denial of due process for a court to exercise jurisdiction when it has no jurisdiction.

There are a number of decisions that hold that the federal courts have jurisdiction under

the ICRA.  The Tenth Circuit has held that the federal courts have jurisdiction (pursuant to

28 U.S.C. §1343) over actions brought under “any Act of Congress providing for the

protection of civil rights”, specifically referring to ICRA. Martinez v. Santa Clara Pueblo, 540

F.2d 1039, certiorari granted 97 S.Ct. 2172, 431 U.S. 913, 53 L.Ed.2d 223, reversed on

other grounds 98 S.Ct. 1670, 436 U.S. 49, 56 L.Ed.2d 106.  In Takes Gun v. Crow Tribe

of Indians, 448 F.Supp 1222 (D.Mont. 1978) the District Court held that it had jurisdiction

over the Crow Tribe (who had a CFR Court), under ICRA.  The Court went on to hold that

the exhaustion requirement would not prevent or delay federal court involvement if no

meaningful remedy exists. Id; See also U. S. ex rel. Cobell v. Cobell, 503 F.2d 790, (9th Cir.

1974); certiorari denied 95 S.Ct. 2396, 421 U.S. 999, 44 L.Ed.2d 666;  Daly v. U. S., 483

F.2d 700 (8th Cir. 1973). 
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Federal Courts have held they had jurisdiction under ICRA in a number of due

process cases.   In Dry Creek Lodge, Inc. v. U. S., 515 F.2d 926 (10th Cir. 1975), the Tenth

Circuit held that ICRA, which recognizes the right to be protected against deprivation of

due process and equal protection of the laws, furnishes a jurisdictional basis which justified

the federal court's entertaining of a case against the Indian tribes, the joint business council

and its agents who barricaded a dirt road which was the only access to plaintiffs' lodge.

See also Stands Over Bull v. Bureau of Indian Affairs, 442 F.Supp. 360 (D.C.Mont.1977),

appeal dismissed 578 F.2d 799; Williams v. Sisseton-Wahpeton Sioux Tribal Council, 387

F.Supp. 1194 (D.C.S.D.1975). 

The Court Should Shorten the Time For Response Due to Plaintiff’s Irreparable
Harm:

The Plaintiff has alleged that he, as well as his children, are irreparably harmed by

being barred from contact.  The Court directed that Plaintiff show cause within fifteen days,

or by September 2, 2010; Plaintiff is filing this response on August 23, 2010, only five days

after the Order.  If Defendants are allowed until September 17, 2010, to respond, that will

allow them twenty-five days, a lifetime for a parent who already has not seen his children

since July 16, 2010.  Every day that goes by constitutes further damage to the parental

bond in this family.   Plaintiff requests that the Court shorten the Defendants’ response time

to five days, or for as short a period that the Court will allow.

WHEREFORE, Plaintiff respectfully requests that the Court shorten the Defendants’

response time, determine that it has jurisdiction to hear the case, and for such other and

further relief as is deemed proper and necessary.
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Respectfully submitted,

  Jerry L. Colclazier                                
Jerry L. Colclazier, OBA #13814
COLCLAZIER & ASSOCIATES
404 North Main Street
Seminole, OK 74868
Telephone:  (405) 382-1212
Facsimile:  (405) 382-1214

ATTORNEYS FOR PLAINTIFF

6:10-cv-00271-FHS   Document 34    Filed in ED/OK on 08/23/10   Page 6 of 7



7

CERTIFICATE OF MAILING

I certify that on the   23rd    day of August, 2010, I mailed and electronically
transmitted a true and correct copy of the above and foregoing instrument to the Clerk of
the Court using the ECF System for filing and transmittal of a Notice of Electronic Filing to
the following ECF registrant to:

Robert L. Rabon
RABON, WOLF, & RABON
P.O. Box 726
Hugo OK 74743

Warren Gotcher
GOTCHER & BEAVER
323 E. Carl Albert Pkwy.
P.O. Box 160
McAlester, OK 74502

Sheldon Sperling
United States Attorney
Eastern District of Oklahoma
1200 West Okmulgee St.
Muskogee. OK 74401 

  Jerry  L. Colclazier                     
Jerry L. Colclazier
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