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I. Introduction

1 Kingspan Insulated Panels Ltd. purchased land in an industrial park in Brantford with the
intention of building a manufacturing facility and regional corporate headquarters. The seller was
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the Corporation of the City of Brantford. Several months later, when Kingspan commenced work to
develop the Kingspan property, Kingspan was met with aboriginal protests that obstructed
construction. It subsequently abandoned development of the Kingspan property.

2 Kingspan has brought an action against the City for rescission and damages, alleging breach of
the Purchase Agreement and concurrent tort liability for negligent misrepresentation. In essence,
Kingspan contends that it suffered loss as a result of the City's failure to disclose information in its
possession relating to aboriginal claims to the Kingspan property despite a legal obligation to do so.

3 The City denies Kingspan's claims. In the City's submission, there was no breach of the
Purchase Agreement, and Kingspan in any case affirmed the contract when it closed the transaction
with knowledge of the matters it now complains of. The City also contends that there is no
concurrent tort liability, claiming that the legal elements of negligent misrepresentation have not
been made out.

4 The City has brought a motion for summary judgment, seeking dismissal of the action. The
City argues that it has met the required onus of establishing that there is no genuine issue requiring
a trial. Kingspan's position is that there are material facts in dispute and novel questions of law that
require a trial for their resolution.

5 For the reasons below, I have concluded that the City has not met its burden of establishing that
there is no genuine issue requiring a trial. Accordingly, I am dismissing the City's motion for
summary judgment and allowing Kingspan's action to proceed to trial.

6 For ease of reference, these reasons are organized under the following headings:

I. Introduction
II. Factual background - sets out in more detail the underlying facts;
III. Test for summary judgment - expands on and sets out the legal authority for

the City's requirement to establish that there is no genuine issue requiring a trial;
IV. Liability for breach of contract - considers whether a trial is required to

establish whether the City is liable for breach of the Purchase Agreement;
V. Liability in tort - considers whether a trial is required to establish whether the

City is liable for negligent misrepresentation;
VI. Conclusion.

II. Factual background

(a) The Purchase Agreement

7 On June 25, 2007, Kingspan agreed to purchase the Kingspan property from the City for a
purchase price of $2.2 million. The Kingspan property is located in an industrial park in Brantford
known as the Northwest Industrial Area. The transaction was originally scheduled to close on
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October 15, 2007, but the closing date was extended by agreement of the parties. The transaction
ultimately closed on October 23, 2007.

8 Certain relevant provisions of Purchase Agreement are described below.

9 Option agreement: The Purchase Agreement included as a schedule an option agreement to be
entered into on closing that required Kingspan to construct an industrial building on the Kingspan
property. Failure to do so could result in penalties and eventual repurchase of the Kingspan property
by the City at a reduced purchase price.

10 Lands sold "as is": The Purchase Agreement provided that the land was being sold to
Kingspan "as is," and that except as otherwise set out in the Purchase Agreement, Kingspan had not
received and had not relied on any representations by the City concerning the condition of the
Kingspan property, including suitability for building purposes. This clause survived closing.

11 No claims: The City represented that it was not aware of any claims pending or threatened
relating to the ownership or use of the Kingspan property.

12 Vacant possession: The City represented that it would provide vacant possession of the
Kingspan property on closing.

13 Title: The City agreed to convey good title free from all encumbrances except as provided for
in the Purchase Agreement. Kingspan was allowed until 15 days prior to closing to investigate title
and submit in writing valid objections to title which, if not removed by the City or waived by
Kingspan, would result in the Purchase Agreement being null and void.

14 Property inspection: Kingspan had 90 days to inspect the land and determine the feasibility of
its intended use. The City was required to provide Kingspan with any written information in the
City's possession or control with respect to the Kingspan property. If Kingspan was not satisfied
with the results of its inspection, it had the right to terminate the Purchase Agreement. On October
3, 2007, Kingspan advised the City that it waived this condition.

(b) Kingspan's inquiries about aboriginal claims

15 In October 2007, Kingspan instructed its real estate counsel to investigate whether there were
any aboriginal claims to the Kingspan property. In response, Kingspan's counsel provided Kingspan
with information relating to an unresolved 1995 action against the Ontario and federal governments
by the Haudenosaunee Six Nations Grand River Band of Indians ("Six Nations") alleging breach of
fiduciary duty in the administration of certain lands around Brantford. The City was not a party to
this litigation.

16 On October 17, 2007, Kingspan's counsel sent a requisition letter to the City referencing the
1995 action, asserting that the Kingspan property was within the land affected by the action, and
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requiring a full and final release from the Six Nations of any right, title, interest or claim in the
Kingspan property. Kingspan and its counsel also considered requesting an indemnity from the City
for any future claims against the Kingspan property, but this alternative was not included in the
requisition letter or otherwise raised with the City.

17 The City Solicitor responded in writing to the requisition letter the next day. His letter advised
that the City was not aware that the Kingspan property was subject to "any specific claim," and that
in any case the litigation sought the payment of compensation and did not advance any claim for
possession or ownership of lands. The City invited Kingspan to "satisfy yourself" by contacting
appropriate staff at the federal Department of Justice. The City also sent Kingspan certain other
information relating to the action and the Six Nations claim resolution process, including a
document (marked "DRAFT") called "Speaking Notes for Ontario Principal Representative Murray
Coolican - Lands Resolution Side Table Meeting" dated October 17, 2007 (referred to further below
as the Coolican Speaking Notes).

18 After further discussions with the City and further inquiries by Kingspan's counsel, the
purchase of the Kingspan property was completed on October 23, 2007, without Kingspan's
insisting on a release from the Six Nations or an indemnity from the City.

(c) Information Kingspan claims the City should have disclosed

19 Kingspan claims that both before and after entering into the Purchase Agreement, the City had
information in its possession relating to aboriginal claims that it should have disclosed to Kingspan.
According to Kingspan, the Six Nations had made an escalating series of claims, demands and
threats relating to land within Brantford and its development, as outlined further below. Kingspan
claims that if the City had provided that information prior to closing, Kingspan would not have
completed the purchase of the Kingspan property.

(i) Threats of "reclamation sites"

20 Kingspan pointed to threats of "reclamation sites" by Six Nations activists (similar to the
occupation by Six Nations protesters then occurring in Caledonia), which it alleged the City should
have disclosed. For example, the April 16, 2007 Minutes of the City Council's Committee of the
Whole - Community Development recorded an appearance by Six Nations activist Ruby Monture,
who questioned why the Six Nations "Confederacy Chiefs" had not been consulted about a
proposed boundary adjustment between the City and the County of Brant that she said involved
"property of Six Nations" and noted that the Confederacy Chiefs "are not against putting up other
reclamation sites such as is being done in Caledonia".

21 Kingspan also pointed to an affidavit filed on behalf of the City in its injunction proceedings
(referred to further below), which referred to an appearance by Ms. Montour at a City Council
meeting in July 2007. At that time, Ms. Monture warned of a "massive reclamation site similar to
Caledonia coming to Brantford" and advised that any permits given to developers to develop
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undeveloped land had to be approved by the Six Nations Confederacy.

(ii) HDI Protocol

22 Kingspan also alleged that the City failed to advise it of the existence of a development
protocol established in September 2007 by the Haudenosaunee Development Institute (or HDI). The
HDI Protocol purported to prohibit development on lands within the Haldimand Tract in and around
the City unless, upon application (including payment of development fees), permission for
development was granted by the HDI.

23 By way of clarification, the HDI claimed to be legislated by and take direction from the
Haudenosaunee Confederacy Chief's Council, which claimed to be the traditional hereditary
government of the Six Nations people. The affidavit of the City Solicitor filed on this motion
pointed out that the recognized government of the Six Nations under the Indian Act, R.S.C. 1985, c.
I-5, is the Six Nations Elected Council, not the Haudenosaunee Confederacy Chief's Council.

24 The establishment of the HDI was publicly announced by way of media release dated
September 10, 2007. The release described the HDI as a "process created by the Confederacy to
work with developers who are caught in the void being created by Canada and Ontario's failure to
resolve Six Nations land rights". The HDI Protocol was referred to in the media release, although its
terms were not spelled out.

25 The City Solicitor was provided with a copy of the HDI Protocol on September 12, 2007. The
City did not provide a copy to Kingspan. Kingspan claims that it did not see a copy of the HDI
Protocol until May 2008 after the commencement of the aboriginal protests on the Kingspan
property, when the HDI demanded an application fee and an annual assessed charge as a condition
of any project approval.

26 The HDI was, however, referred to in the Coolican Speaking Notes that were provided by the
City to Kingspan in response to its October 17, 2007 requisition letter. Although the Coolican
Speaking Notes did not expressly refer to the HDI Protocol, they did refer to a consultation process
with the HDI and also to the subject of development fees. The speaking notes stated, for example,
that "consultation does not mean a veto over development. Nor does consultation require developers
to pay licensing fees or taxes" to the HDI. The speaking notes also stated that the Ontario and
federal governments made it clear that "any settlement of Six Nations' grievances will not deprive
landowners of their ownership of their land," and concluded with the following point: "Ontario does
not dispossess property owners to achieve land claim settlements. There is a long-standing policy
not to expropriate private property to settle land claims. Canada has the same policy."

(iii) 1997 Sewer Agreement for Northwest Industrial Area

27 Kingspan also pointed to the City's failure to disclose an agreement entered into by the City
with the Six Nations in 1997, which permitted the City to install a sanitary sewer trunk line and
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water main across the Grand River. The sewer trunk line and water main were necessary to allow
development of the Northwest Industrial Area where the Kingspan property is located. The Sewer
Agreement required the City to pay the Six Nations $100,000 for each crossing of the river by these
lines. Kingspan alleged that the Sewer Agreement constituted acknowledgement by the City that the
Six Nations had a voice in the development of the Northwest Industrial Area. In response, the City
noted that the recitals to the Sewer Agreement stated that the Six Nations had an unresolved claim
to the bed of the Grand River, and that the agreement was being entered into "without prejudice to
the position each of them may have as to legal ownership of the lands at issue".

(iv) September 28, 2007 letter from Haudenosaunee Six Nations Land Rights
Department

28 By letter dated September 28, 2007, the Haudenosaunee Six Nations Land Rights Department
advised the City that it considered surrenders of Haldimand Tract lands to be invalid, that Canada
and Ontario had failed to consult with them on development of the lands under dispute, and that
they would take all "legal and peaceful steps" necessary to protect their rights, including setting
aside permissions already granted without consulting them. The City did not provide a copy of this
letter to Kingspan.

(v) October 18, 2007 Tri-Council Meeting

29 On October 18, 2007, a "Tri-Council Meeting" took place in Brantford between
representatives of the City, the County of Brant and the Six Nations. The minutes of this meeting
noted that one of the Six Nations representatives stated that litigation relating to Six Nations claims
had been "for monetary compensation initially," but "as a result of recent situations, the focus has
been also to get the lands back". A presentation made at this meeting about Six Nations' land claims
identified lands that were "not lawfully surrendered", which apparently included the Kingspan
property. The City did not advise Kingspan of the meeting or of the claims made at the meeting.

(d) Aboriginal protests after Closing

30 After the closing of the purchase transaction in late October 2007, little or no development
activity occurred on the Kingspan property for a few months. In January 2008, aboriginal protests
began on land adjacent to the Kingspan property, disrupting construction of a hotel which had just
commenced. By March 2008, these protests spread to the neighbouring Kingspan property, shortly
after development work commenced on that property.

31 As noted previously, representatives of the protestors advised Kingspan that it was necessary
to apply to the HDI for permission to develop the Kingspan property, which involved the payment
of an application fee and an annual development charge. Kingspan refused to make the application
or pay the charges.

32 On May 16, 2008, Kingspan obtained an interim injunction, requiring the protesters to vacate
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the Kingspan property and restraining them from further protest activity. The same month, the City
passed two by-laws, prohibiting protesters from interfering with development activities. In June
2008, the City obtained an interim injunction relating to protests on various lands in the City,
including the Kingspan property. The protesters ignored these injunctions, and the police declined
to enforce them. In July 2008, Kingspan ceased attempts to develop the Kingspan property.
Construction of the hotel on the adjacent property continued, however, in spite of continued
aboriginal protests. The hotel was subsequently completed and opened for business.

33 In August 2008, Kingspan's counsel wrote to the City advising that Kingspan's development
efforts had ceased as a result of the aboriginal protests and requesting that the City repurchase the
Kingspan property for its $2.2 million purchase price and reimburse Kingspan for its development
and legal costs, which Kingspan claims now amounts to an additional sum of over $5 million.
Kingspan commenced this action against the City in December 2008.

III. Test for summary judgment

34 The Court is required to grant summary judgment if the Court is satisfied that there is "no
genuine issue requiring a trial" (see clause (20.04(2)(a) of the Rules of Civil Procedure, R.R.O.
1990, Reg. 194). Amendments to Rule 20 came into effect on January 1, 2010, changing the
wording of the test from "no genuine issue for trial" to "no genuine issue requiring a trial"
(emphasis added). Among other changes, the amendments also added subrule 20.04(2.1), which
provides that in determining whether the test for summary judgment has been met, the Court is
entitled to weigh the evidence, evaluate credibility of a deponent and draw any reasonable inference
from the evidence, unless it is in the interest of justice for such powers to be exercised only at a
trial.

35 In their submissions, counsel for both parties took the position (and I agree) that despite the
change in the wording of clause 20.04(2)(a), there has been no essential change to test for summary
judgment. Rather, the effect of the amendments to Rule 20 was to provide additional tools to allow
the motions judge to determine whether summary judgment should be granted, easing limitations
under previous case law on the motion judge's ability to weigh the evidence, evaluate credibility and
draw inferences. This position is consistent with the analysis of Madam Justice Karakatsanis in New
Solutions Extrusion Corp. v. Gauthier, [2010] O.J. No. 661 (O.S.C.J) at para. 9-12; aff'd [2010] O.J.
No. 1988 (Ont. C.A.)).

36 Accordingly, as result of the amendments to Rule 20, when there are facts in dispute on a
motion for summary judgment, the motions judge now has expanded means for determining
whether resolution of the matters in dispute requires a trial. As noted by Madam Justice
Karakatsanis in New Solutions Extrusion Corp. v. Gauthier (supra at para. 10), although the
additional powers granted to the motions judge are more akin to those of a judge at trial, the task of
the motions judge is different from that of the trial judge: "The motions judge must take a "hard
look" at the evidence to determine whether it raises a genuine issue requiring a trial."
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37 The onus of establishing that there is no genuine issue requiring a trial is on the moving party
(the City in this case). If this onus is not satisfied, summary judgment will not be granted. However,
consistent with subrule 20.02(2) of the Rules of Civil Procedure (which requires the responding
party to place before the motions judge evidence of specific facts showing that there is a genuine
issue requiring a trial), both parties are required to "put their best foot forward" with respect to the
existence or non-existence of material issues to be tried (see New Solutions Extrusion Corp. v.
Gauthier, supra at para 12)).

IV. Liability for breach of contract

38 Kingspan is seeking rescission (as well as damages) for breach of the Purchase Agreement.
Kingspan's counsel summarized the legal bases for the contract claim as follows: (i) error in
substantialibus (total failure of consideration) - the Kingspan property was not fit for the use
intended by both parties; and (ii) latent defect - pending or threatened aboriginal claims known to
the City and not disclosed to Kingspan constituted a latent defect in the Kingspan property.

39 In its Statement of Claim, Kingspan's claim in contract was also based on the City's alleged
failure to provide vacant possession of the Kingspan property on closing. I see no merit to a claim in
contract on that basis since the aboriginal protests that interfered with Kingspan's use of the
property did not commence until several months after closing. In any case, Kingspan's counsel did
not advance this argument in his submissions.

40 The City's position was that Kingspan's breach of contract claims failed on any one of the
following grounds: (a) under the doctrine of merger, the terms of the Purchase Agreement merged
with the deed on closing, leaving failure to convey good title as the only basis for a breach of
contract claim, which was not available in this case, (b) there was no failure of consideration, (c)
there was no latent defect, and (d) Kingspan affirmed the contract by closing without further inquiry
after receiving the City's response to Kingspan's requisition letter. I will deal with these four matters
in turn.

(a) Doctrine of merger

41 With respect to the doctrine of merger, the City argued that the terms of the Purchase
Agreement were merged with or subsumed by the deed upon closing, except to the extent that they
were expressly stated in the Purchase Agreement to survive closing or were included in the deed.
The only provision of the in Purchase Agreement that was expressly stated to survive closing was
the first paragraph of the Lands sold "as is" clause. This clause provided that the land was being
sold to Kingspan "as is", and that except as otherwise set out in the Purchase Agreement, Kingspan
had not received and had not relied on any representations by the City concerning the condition of
the Kingspan property, including suitability for building purposes.

42 According to the City, this provision did not assist Kingspan, and therefore Kingspan could
only sue on the implied term of the deed that the City was transferring good title. Furthermore, by
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October 3, 2007, Kingspan had waived all conditions in the Purchase Agreement relating to the
condition and suitability of Kingspan property. According to the City, this left title as the only basis
for a claim.

43 The City argued that Kingspan received good title to the Kingspan property since there was no
evidence that it was subject to any pending or threatened claim affecting title; and even if it were,
Kingspan admitted it had no notice of any claim, and would therefore be protected by the rule that a
bona fide purchaser for value without notice may pass on good title to another purchaser.

44 I do not agree with the City that the issue of whether Kingspan's claims in contract are
precluded by the doctrine of merger is one that can or should be determined on this motion.

45 Whether or not the doctrine of merger applies to a particular term of an agreement depends on
the common intention of the parties (see Fraser-Reid v. Droumtsekas, [1980] 1 S.C.R. 720 (S.C.C.)
at 738).

46 The first paragraph of the Lands sold "as is" clause in the Purchase Agreement excluded
reliance on any representations relating to the condition of the Kingspan property (including its
suitability for building), but that provision included the qualification "except as set out herein". The
next paragraph of that clause included a representation that the City was not aware of any claims,
pending or threatened, relating to the ownership or use of the Kingspan property. Kingspan was
entitled to rely on this representation notwithstanding the exclusionary language in the previous
paragraph of the clause given the qualification "except as set out herein" in that paragraph.

47 I agree with the City that the evidence before me did not call into question Kingspan's
ownership of or title to the Kingspan property. However, in my view, the evidence did call into
question whether the City had information that it should have disclosed prior to closing relating to
the condition or intended use of the Kingspan property, specifically, information relating to pending
or threatened aboriginal claims against lands that included the Kingspan property.

48 More particularly, I am not satisfied that the City has established that it was not required to
provide Kingspan prior to closing with some or all information outlined above under "Information
Kingspan claims the City should have disclosed," including information that came to the City's
attention after the signing of the Purchase Agreement on June 25, 2007. While the representations in
the Purchase Agreement were made as of that day, they were subsequently "brought down" by the
City by way of certificate signed in anticipation of the (delayed) closing of the transaction, stating
that the representations and warranties in the Purchase Agreement remained true and correct in all
material respects as of October 19, 2007. In my view, information as to any claim or threatened
claim relating to condition of the Kingspan property (including suitability for intended use known to
the City) should have been disclosed to Kingspan, regardless of whether Kingspan specifically
requested that information by way of requisition letter or otherwise.

49 With respect to the HDI Protocol in particular, the City argued that it provided Kingspan with
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the Coolican Speaking Notes (which referred to the HDI, although not specifically to the HDI
Protocol) in its response to Kingspan's requisition letter which, together with further explanation
given to Kingspan's real estate counsel, gave Kingspan sufficient information to put it on notice of
the HDI Protocol. However, in my view, the City has not provided a satisfactory explanation as to
why it did not provide Kingspan before closing with the HDI Protocol itself together with further
information in its possession about claims and threatened claims by Six Nations persons affecting
lands in and around Brantford that may have included the Kingspan property. I am not satisfied that
the limited disclosure contained in the City's response to the requisition letter together with the
statement that the City should "satisfy yourself" was sufficient disclosure in the circumstances.

50 The City also argued that it was not foreseeable that there would be Six Nations protests that
would interfere with development of the Kingspan property since prior to the closing of the
Purchase Agreement Six Nations protests in and around Brantford had been confined to lands
covered by the 1995 litigation against the Ontario and federal governments, which did not include
the Kingspan property. I agree that the fact that such protests did occur does not mean that the
protests were foreseeable. However, other evidence before me indicated escalating demands and
fairly explicit threats by Six Nations spokespersons of collective action that had the potential of
interfering with property development, not just on land covered by the 1995 litigation, but more
generally in Brantford.

51 The City also pointed out that these Six Nations spokespersons were advancing positions
promoted by the Haudenosaunee Confederacy Chief's Council and the HDI, which had no status in
law. However, I am not satisfied that the City has established that a duty to disclose aboriginal
claims (to the extent it existed) would be limited to claims sanctioned by the official governing
body of the Six Nations.

(b) Failure of consideration

52 Kingspan argued that as a result of undisclosed pending or threatened aboriginal claims to the
Kingspan property, there had been a total failure of consideration, since Kingspan acquired
something completely different from what it bargained for. It argued that the intended industrial use
for the Kingspan property was to the City's knowledge at the heart of the Purchase Agreement (as
evidenced by the option agreement attached as an schedule); because of the aboriginal claims,
which forced Kingspan to abandon the Kingspan property under threat of violence, it can neither
develop nor sell the Kingspan property.

53 The City argued that the evidence did not support a finding of total failure of consideration,
which requires that there be a difference in substance between what was bargained for and what was
received, amounting to a virtual failure of consideration. As well, even if the Kingspan property
were subject to an aboriginal claim, the City argued that Kingspan received good title to the
property as a bona fide purchaser for value without notice of any such claim. The City also argued
that the fact that construction was completed on an adjacent property notwithstanding aboriginal
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protests belied its claim that it was frustrated in its ability to develop the Property and did not
receive what it bargained for.

54 I agree with Kingspan that it would not be appropriate to determine on this motion whether a
total failure of consideration has occurred in this case justifying rescission of the Purchase
Agreement or an award of damages. Kingspan paid a purchase price of $2.2 million and incurred
significant development costs and, on the evidence before me, appears to have little or nothing of
value to show for it. Even if Kingspan received good title to the Kingspan property, Kingspan has
not been able to use the property for its intended purpose because of interference by aboriginal
protesters asserting claims to the Kingspan property. The fact that a neighbouring project was
completed in spite of aboriginal protests is, in my view, of little or no assistance since there is no
evidence of the circumstances that led to this result, including whether any accommodation was
reached with the protestors to allow completion. While I agree that the threshold for establishing
total failure of consideration is a rigorous one to meet, I am unable to agree with the City that the
evidence before me establishes that a trial is not required to determine whether the threshold has
been met in this case.

(c) Latent defect

55 Kingspan argued that the pending or threatened aboriginal claims to the Kingspan property
constituted a latent defect that the City was aware of and actively concealed from Kingspan.

56 A latent defect is a defect that cannot be discovered by inspection and ordinary vigilance. In
determining whether something is a defect, the intended use of the land is a relevant consideration.
For example, in Hennessy v. Russell, [2005] O.J. No. 2612 (O.S.C.J.) at para. 37, the Court held that
undisclosed information about the presence of an endangered bird that prevented the property from
being used for its intended purpose was a latent defect.

57 I agree with Kingspan that it would not be appropriate to determine on this motion whether
pending or threatened aboriginal claims constituted a latent defect in this case.

58 The City's position was that there was no defect in the Kingspan property, patent or latent.
However, the parties were unable to find any jurisprudence on whether an aboriginal land claim
constituted a defect, whether patent or latent, which may suggest that the issue is a novel one. In
previous cases, the Ontario Court of Appeal has warned against disposing of unsettled matters of
law on a motion for judgment (see Bendix Foreign Exchange Corp. v. Integrated Payment Systems
Canada Inc. (2005), 18 C.P.C. (6th) 15 at para. 6).

59 The City also argued that in any case, there was no evidence that it had knowledge of any
material facts about pending or threatened aboriginal claims that Kingspan did not. However, I have
already indicated that I am not satisfied that the City was not required to provide Kingspan with
further information in its possession relating to pending or threatened aboriginal claims.
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(d) Contract affirmed

60 The City also argued that Kingspan affirmed the contract by closing without further inquiry
after receiving the City's response to Kingspan's requisition letter. I have already indicated,
however, that I am not satisfied that the City provided Kingspan with sufficient disclosure relating
to pending or threatened aboriginal claims. Likewise, I am unable to find on the evidence that the
City has established that the information it provided to Kingspan prior to closing (or that Kingspan
otherwise obtained) was sufficient to justify a finding that Kingspan affirmed the contract thereby
waiving any alleged breach.

IV. Liability in tort

61 Kingspan's tort claim is grounded in negligent misrepresentation, based on its allegation that it
suffered damages as a result of the City's failure to disclose pending or threatened aboriginal claims
that prevented Kingspan from using the property for its intended purpose.

62 The elements of the tort of negligent misrepresentation, as articulated by the Supreme Court of
Canada in Queen v. Cognos, [1993] 1 S.C.R. 87 at 110, are as follows: (a) there must be a duty of
care based on a "special relationship" between the representor and the representee; (b) the
representation in question must be untrue, inaccurate, or misleading; (c) the representor must have
acted negligently in making the misrepresentation; (d) the representee must have relied, in a
reasonable manner, on the negligent misrepresentation; and (e) the reliance must have been
detrimental to the representee in the sense that damages resulted.

63 The City's position is that there is no genuine issue requiring a trial with respect to Kingpsan's
claim based on negligent misrepresentation, since the first four elements of the test have not been
made out. I will deal with each of the elements of the test in turn.

(a) Duty of care

64 There is a two part test to determine whether there is a special relationship giving rise to a
duty of care between the parties: (i) whether there is a "prima facie" duty of care, based on whether
the defendant ought reasonably to foresee that the plaintiff will rely upon its representation and
whether reliance by the plaintiff would, in the particular circumstances of the case, be reasonable,
and (ii) an analysis of policy considerations that favour restricting the scope of duty or the class of
person to whom the duty is owed (see Hercules Management Ltd. v. Ernst & Young, [1997] 2
S.C.R. 165 at 188-191).

65 The City argued that there was no prima facie duty of care in this case, based on the fact that it
was not reasonable for Kingspan to rely on its representations relating to aboriginal land claims or
the 1995 Six Nations litigation given that Kingspan and its counsel had conducted their own
investigations and had been told to "satisfy yourself" with respect to those matters. However, given
that I am not satisfied that the information provided by the City with respect to aboriginal claims
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was sufficient (as stated previously), I do not find that argument persuasive. In this case, the
Purchase Agreement contained a representation that there were no pending or threatened claims
relating to the ownership or use of the Kingspan property, and Kingspan specifically raised the issue
of aboriginal claims with the City. In these circumstances, I agree with Kingspan that the City has
not established that no prima facie duty of care exists.

66 The City also argued that a finding that there was a concurrent duty of care in tort in this case
would constitute an unjustified encroachment into the realm of contract, given that the parties had
deliberately defined their business relationship in contract, and relied on the Supreme Court of
Canada decision Design Services Ltd. v. Canada, 2008 SCC 22. In that case, the Court applied the
second part of the test to determine whether there is a duty of care, examining policy considerations
as to whether tort liability should be recognized. The Court declined to find that the owner in a
tendering process owed a duty of care in tort to subcontractors who were not in a contractual
relationship to the owner, given that the subcontractors had the opportunity to submit a bid jointly
with the general contractor, and thereby create a contractual relationship. However, I do not find
that case of assistance, given that there is ample judicial authority that an action may lie
concurrently in contract and tort where (as in this case) the parties have a contractual relationship
(see Apotex Inc. v. Ivax Pharmaceuticals S.R.O., [2009] O.J. No. 1290 at para. 18-20; The Queen v.
Martel Building Ltd. (2000), 193 D.L.R. (4th) 1 (S.C.C.) at para. 106).

67 The City also argued against finding tort liability based on "post contractual representations"
given that there was no allegation that any misrepresentations by the City induced Kingspan to enter
into the Purchase Agreement. The City relied on The Queen v. Martel Building Ltd., supra, as
indicating that caution was warranted in permitting a concurrent action in tort in these
circumstances, given that the relationship between the parties had already been defined by contract
at the time of the alleged misrepresentations.

68 I disagree. I see nothing in Martel that suggests that concurrent tort liability should not be
permitted in this action. While I agree that Martel cautions that courts will look to the contract as
"informing" any concurrent duty of care in tort, the Court went on to state that nothing prevents
reliance on a concurrent or alternative liability in tort if the contract does not limit or negative the
right to sue in tort (supra at para. 106). In this case, I have already found that the first paragraph of
the Lands "as is" clause of the Purchase Agreement (which excluded reliance on any
representations relating to the condition of the Kingspan property) did not negative Kingspan's
ability to rely on the City's representation that the City was not aware of any pending or threatened
claims relating to the ownership or use of the Kingspan property, given that the exclusion was
qualified by the words "except as set out herein".

69 Accordingly, I agree with Kingspan that the City has not established that there is no special
relationship giving rise to a duty of care in this case.

(b) Representation untrue, inaccurate or misleading
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70 The City also argued that the representations it made to Kingspan with respect to aboriginal
claims were truthful and accurate, and accordingly, the requirement in the test for negligent
misrepresentation that the representation must be untrue, inaccurate, or misleading had not been
made out. Even assuming the positive statements the City made were truthful and accurate, there is
ample authority that incomplete disclosure or failure to disclose can equally constitute an actionable
misrepresentation (see S.M. Waddams, The Law of Contracts, 5th ed. (Toronto: Canada Law Book
Inc., 2005) at 311; Goldstein v. Davison (1994), 39 R.P.R. (2d) 61 (Ont. Gen. Div.); Hennessy v.
Russell, supra). I have already indicated that I am not satisfied that the information provided by the
City with respect to aboriginal claims was sufficient. Equally, I am not satisfied that City has
established that information it did provide to Kingspan with respect to aboriginal claims was not
untrue, inaccurate or misleading given the information it did not provide.

(c) Negligence

71 The City argued that it had not acted negligently with respect to its representations relating to
aboriginal claims. It correctly points out that it was not a guarantor of the truth of the information it
provided, that it was obliged only to take reasonable care to ensure that the information is accurate
(see Philip H. Osbourne, The Law of Torts, 3d ed. (Toronto: Irwin Law, 2007) at 177; Queen v.
Cognos, supra at 125). The City pointed out in particular that it did not foresee the possibility of
protests on the Kingspan Property - the City was wrong, but not negligent.

72 On the evidence before me, I am not satisfied that the City has established that it exercised
reasonable care when it failed to provide Kingspan with further information it had in its possession
relating to aboriginal claims that may have interfered with Kingspan's intended use of the Kingspan
property. I have previously referred to the evidence before me indicating escalating demands and
threats from Six Nations spokespersons that had the potential of interfering with property
development in Brantford, including on the Kingspan property. In my view, whether or not the City
specifically contemplated aboriginal protests on the Kingspan property (as opposed to some other
kind of interference) does not necessarily determine the issue of whether the City was negligent in
not providing further information in its possession.

(d) Reliance

73 The City also argued that it was not reasonable for Kingspan to rely on its representations with
respect to aboriginal claims. According to the City, there were several clear disclaimers of
responsibility, indicating that the City did not expect Kingspan to rely upon representations made,
including the Lands sold "as is" clause in the Purchase Agreement, the clauses in the Purchase
Agreement requiring Kingspan to undertake its own investigations, and the City's request in the
response to the requisition letter that Kingspan "satisfy yourself". The City also pointed out that
Kingspan's real estate counsel had undertaken extensive due diligence investigations, as
summarized in his reporting letter to Kingspan and his notes of conversations with his client.

74 On the evidence before me, I am not satisfied that the City has established that it was not
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reasonable for Kingspan to rely on the City's representations with respect to aboriginal claims. I
have already found that the Lands "as is" clause of the Purchase Agreement does not exclude
reliance on the City's representation as to its knowledge of any pending or threatened claims. As for
Kingspan's due diligence obligations, while some (but by no means all) of the information which
Kingspan claims was withheld may not have been in the City's exclusive possession, I am not
satisfied on the evidence that the information would have come to Kingspan's attention upon the
exercise of reasonable due diligence by Kingspan or its counsel.

(e) Detriment

75 On the assumption that the other four elements of the test for negligent misrepresentation had
been made out, the City conceded that Kingspan has suffered damages as a consequence.
Accordingly, the fifth element of the test has not been made out.

VI. Conclusion

76 For the foregoing reasons, I find that the City has not met the burden of establishing that there
is no genuine issue requiring a trial with respect to Kingspan's claims in contract and in tort.
Accordingly, I am dismissing the City's motion for summary judgment and allowing Kingspan's
action to proceed to trial.

77 I am grateful to counsel for their helpful submissions on this motion.

78 On the question of costs, unless sooner resolved between the parties, counsel for each party
shall provide the other and file with the Court brief written submissions together with a cost outline
within 30 days of release of this endorsement. Counsel for each party will have the opportunity to
provide reply submissions within seven days from receipt of the other counsel's submissions.
Should counsel for both parties prefer to make oral submissions, please speak to the Trial
Coordinator to arrange a date.

R.A. LOCOCO J.
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