
UNITED STATES DISTRICT COURT

DISTRICT OF SOUTH DAKOTA

CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

vs.

DALE LESMEISTER,

Defendant.

CR 09-30092

APPELLEE’S BRIEF

I. Statement of the Case.

On September 24, 2009, the United States filed an Information charging Dale Lesmeister

with the federal petty offense of Assault by Striking, Beating, and Wounding, in violation of 18

U.S.C. § 113(a)(4). T. 340  On December 3 and 4, 2009, a court trial was held before Federal United

States Magistrate Judge Mark A. Moreno.  During the trial, 13 witnesses testified.  Following the

court trial, Dale Lesmeister was found guilty of Assault by Striking, Beating, or Wounding and a

Judgment of Conviction was issued by United States Magistrate Judge Moreno on February 24,

2010.  Dale Lesmeister filed a Notice of Appeal of that Judgment on March 9, 2010.

II. Parties and Record.

The Appellee, United States of America, shall be referred to as “United States” and the

Appellant, Dale Lesmeister, shall be referred to as “Dale Lesmeister” or “Lesmeister.”  The

Magistrate Court Trial Transcript shall be referred to by the initial “T” followed by the appropriate

page number.
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1 Carl Dupree was treated for extensive facial lacerations, a broken nose, a large
laceration to his forehead, and lacerations caused by his teeth pushing through his upper lip.  T.
119-20 In his opening brief to this court, Lesmeister admits Carl Dupree received serious
injuries.  Appellant’s Opening Brief Pg. 3

-2-

III. Statement of the Facts.

On September 3, 2009, Carl Dupree, a 55-year-old man,(T. 264) was walking across Dale

Lesmeister’s business property in Eagle Butte (T. 270) when Lesmeister, who was standing outside

his service station, yelled at Dupree to “keep walking, and get out of the way.”  T. 16 & 57  Carl

Dupree, on this date, was not panhandling, loitering, engaging in any lewd behavior, engaging in

threatening or dangerous conduct, or engaging in any behavior that threatened Lesmeister’s

property.  T. 34, 76, 191 & 321  He was just walking through Lesmeister’s property headed to the

Eagle Stop Convenience Store next door to Lesmeister’s station. T. 282  After being yelled at by

Lesmeister, Carl Dupree turned, “flipped” Dale Lesmeister off, and then turned back in the direction

of his travel (east) and got within 8-10  feet of Lesmeister’s property line (T. 42) when Lesmeister,

apparently angry with Carl Dupree’s conduct, ran up behind Carl Dupree and with two hands,

shoved Carl Dupree in the back.  T. 17-19, 61-62 & 194-95 Because of this unlawful physical

contact, Carl Dupree fell forward, hit the ground with his face and head, and received serious injury.1

Eyewitness Sammy Houston, a 26 year old waitress and cook, testified:

A Dale went running over there and pushed him, pushed him down.
Q All right.  How was [sic] their bodies – was Carl facing him or sideways to

him?
A No, Carl was – Carl’s back was towards Dale.
Q And he was walking?
A Yeah
Q And do you – you don’t know – you can’t get in someone’s mind, but did it

appear to you that Carl knew what was coming or had any –
A No.  Carl didn’t know what was – didn’t – Carl didn’t have a clue.  He didn’t

know what was happening.
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Q When you say he pushed him, what part of Dale’s body did that – how did
he accomplish that?

A He just ran up to him and pushed him.
Q You showed us with two hands?
A Yeah, with two hands, just pushed him.
Q And two hands were on what part of Carl’s body?
A On his back.
Q And you say he’s running.  How would you describe his running to that spot?
A Like I would say he was running at full speed towards him.
Q Again, you can’t get into any – you can’t get into their mind, Dale’s mind,

but did he appear to be upset or not upset before he did that?
A Before that all happened, it didn’t seem like Dale was upset, but after Carl

flipped him off, then it seemed like he did get pretty mad about that.
Q The shove that you – or push that you described, what happens to Carl when

he’s pushed like that?
A Carl, he hits the ground and – where my vehicle was sitting, I could hear his

head bounce off of the ground.
Q Yeah, I was going to say, what part of Carl’s body hits first?
A His head.
Q Okay.  Did you see him put any type of hand up or break the fall at all?
A No.

T. 17-18

Eyewitness Christie West, a student at Presentation College, who was getting

quarters out of a machine in front of Lesmeister’s service station, testified:

Q Did you see what Dale did?
A Yeah, at that point, Dale started running – running really fast towards Carl.
Q Okay.
A And I thought he was going to like tackle him or  something because he was

running pretty fast.  At that point, I hollered because I just assumed
he was going to do something to the man and Carl was still walking the other
way.  And then I seen Dale running up to him at fast speed, but as soon as he

reaches Carl, and he stops and he uses both his hands and pushes him
really with a lot of force.

Q The hands of Dale are on what part of Carl’s body?
A On his back.  On Carl’s back.  Because Carl was still walking the other way.
Q Okay.  And you said with a lot of force?
A Yes.
Q Did you see Carl in any way react before this shove that would indicate he

knew it was coming or that he – he knew that Dale was behind him, did you
see him react?

A No.  Because he didn’t – he – I don’t’ think he had a chance to.
Q Okay.
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A It happened really quick and – but no, Carl was still facing the other way so
he didn’t know that he was coming at him.

Q When the shove happened, what happened to Carl’s body?
A He – it was – he just fell straight down and his face hit off the ground and the

gravel and –
Q Did you – could you hear that?
A Yeah.
Q How would you describe that sound?
A It sounded like a popping sound, but it just sounded bad.  He hit the ground

with a lot of force and I knew he had to be hurt immediately just by hearing
it and seeing it.

T. 61-62

Michelle Byington, who was seated in a car in front of Lesmeister’s station,

described her observation of the defendant as follows:

A Carl turns to go walk towards Dairy Queen, and Dale comes charging at him
and shoves him.

Q When he moves from the front of his door to where Carl is, how would you
describe that movement?  Was it walking, was it running, was it hard
running, was it –

A It was like charging.
Q Okay.
A Like he was playing football.
Q Okay.  And when he got to where Carl was, what – did you see contact

between the two of them?
A Yeah, I seen him shove him.
Q And again, you saw who shove who?
A Oh, I saw Dale shove Carl.
Q And you shown us kind of twice now, you used two hands?
A Yes.
Q What part of the body of Carl did those two hands have contact with?
A On his back, on Carl’s back.
Q And is there anything that you observed Carl do, turn around, speed up, put

his hands on his head, did he do anything to indicate to you that Carl was
anticipating Dale being behind him?

A No.
Q When Dale – when Dale had that contact with Carl, what happened to Carl’s

body?
A He fell face forward.
Q Okay.  What – and in that parking lot area, that gravel area?
A Yes.
Q Did you hear – could you hear anything at that time?
A Yes.  I heard him hit the ground.
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T. 194-195

Finally, Lesmeister stipulated that Carl Dupree is an enrolled member of the

Cheyenne River Sioux Tribe and that the place of the offense, his service station in Eagle

Butte, was in Indian Country.  T. 141

IV. Standard of Review:

The Eighth Circuit Court of Appeals has held it will reverse a jury’s verdict “‘only

if no reasonable jury could have found the defendant guilty beyond a reasonable doubt.”’

United States v. Timlick, 481 F.3d 1080, 1082 (8th Cir. 2007) (quoting United States v. May,

476 F.3d 638, 641 (8th Cir. 2007)).  “[R]easonable inferences from the evidence are sufficient

to support the guilty verdict.”  United States v. Warbonnet, 750 F.2d 698, 700 (8th Cir. 1984)

(per curium).  In reviewing the sufficiency of the evidence, “we must not weigh the evidence

or assess the credibility of witnesses.”  United States v. Raplinger, 555 F.3d 687, 693 (8th

Cir.), cert. denied, 129 S. Ct. 2814 (2009).  Instead, we must presume that the trier of fact

resolved any conflicts in favor of the Government.  United States v. Water, 413 F.3d 812,

816 (8th Cir. 2005).  If the evidence adduced at trial rationally supports conflicting

hypotheses, we refuse to disturb the conviction.  United States v. Jimenez-Serrato, 336 F.3d

713, 715 (8th Cir. 2003).

In court trials a judge sits as the finder of fact.  In this case the fact finder was the

Federal Magistrate Judge.  The Eighth Circuit Court of Appeals has also stated a court’s

determination as to the credibility of a witness is virtually unreviewable on appeal.  United

States v. Martin, 28 F.3d 742, 745-46 (8th Cir. 1994) (citing United States v. Candle, 974

F.2d 61, 64 (8th Cir. 1992)).  The assessment of a witness’ credibility is the responsibility of

the trial court.  See United States v. Rosa, 11 F.3d 315, 329 (2d Cir. 1993) (citations
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omitted), cert. denied, 511 U.S. 1042, 114 S. Ct. 1565, 128 L. Ed. 2d 211 (1994).  A district

court’s decision to credit a witness’ testimony over that of another can almost never be a

clear error unless there is extrinsic evidence that contradicts the witness’ story or the story

is so internally inconsistent or implausible on its face that a reasonable fact finder would not

credit it.  See Anderson v. City of Bessemer City, 470 U.S. 564, 575-76, 105 S. Ct. 1504,

1512-13, 84 L. Ed. 2d 518 (1985).

V. Argument and Authority:

18 U.S.C. § 113(a)(4) set out the federal petty offense of Assault by Striking, Beating

and Wounding.  Federal appeals courts have held: § (a)(4) applies to assaults “by striking,

beating or wounding,” conduct similar to a battery at common law.  The term “assault” in

§ 113 is considered to be more inclusive than under the common law definition and

encompasses elements that would have fallen under traditional definitions of battery as well

as assault.  See United States v. Dupree, 544 F.2d 1050, 1052 (9th Cir. 1976); United States

v. Anderson, 425 F.2d 330, 333 (7th Cir. 1970).

The federal crime of Assault by Striking, Beating or Wounding requires neither a

particular degree of severity in the injury nor that type of specific intent which characterizes

the more serious offenses set forth in 18 U.S.C. § 113.  See United States v. Martin, 536 F.2d

535 (2nd Cir.).  The Seventh Circuit Court of Appeals has held the federal Striking, Beating

or Wounding statute is not really a type of “assault” as that term is known at common law

because “by its terms it contemplates some form of contact.”  United States v. Anderson, 425

F.2d 330, 333 (7th Cir. 1970).

In a jury trial involving “assaults,” held in the District of South Dakota, the stock jury

instruction for self defense states:
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If a person reasonably believes that force is necessary to protect himself from what

he reasonably believes to be unlawful physical harm about to be inflicted by another

and uses such force, then he acted in self defense.

See United States v. Harold Drapeau, Jr., CR 09-30086 Jury Instruction No. 8

There is no federal statute or case law discussing any of the assault crimes

enumerated in 18 U.S.C. § 113 that recognize Lesmeister’s novel claim of self defense in this

case or, more specifically, Lesmeister’s claim to this court that he had the right to use force

to remove a trespasser from his property.  The cases Lesmeister cites in support of this claim:

Lemel v. Smith, 187 F.2d 169 (Nev. 1947); Tomblinson v. Nobile, 229 F.2d 97, 99 (Cal.

App. 1951) and Ryan v. Marren, 104 N.E. 353 (Mass. 1914), are all civil actions regarding

the tort of assault and battery.  The United States submits that Nevada, California and

Massachusetts civil law, just like South Dakota law SDCL 22-18-4 (justifiable use of force

to protect property), has no application to Indian Reservations or federal crimes committed

on such areas of federal jurisdiction.  Federal law and federal case law provided the legal

framework for this case.  

It is certainly significant that in all the federal cases that have been decided and

appealed  regarding “assaults” charged, pursuant to 18 U.S.C. § 113, that not one reported

case can be cited by Lesmeister to support his present theory.  In the United States’ search

of the law, the only recorded federal case the United States could find regarding this theory

of justification was a per curium Fifth Circuit Court of Appeals case entitled United States

v. Barnett,  492 F.2d 790 (5th Cir. 1974).  In that case the defendant was charged with

Assaulting a Federal Officer.  In Barnett, the victim, an Internal Revenue Agent, went to the

Barnett’s residence to interview the defendant in regard to a case that the agent was
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investigating.  When the victim mentioned the name of the man the IRS agent was

investigating, the defendant “exploded violently, used profanity and knocked [the victim

agent] to the ground.”  During Barnett’s trial the district court refused to instruct the jury

regarding Barnett’s claimed defense of use of force in protection of his property from a

trespasser.  On appeal, Barnett claimed this failure was error and that the Internal Revenue

Agent was unlawfully on his property and, therefore, Barnett had a right to use force to expel

him.  In dealing with this claim, the Fifth Circuit Court of Appeals held:

Equally without merit is Barnett’s contention that Hutchinson was a trespasser and
that the force used to expel him was reasonable and thus not actionable.  It is
undisputed that Hutchinson entered the grounds in the line of duty to ask a few
simple, official questions and that at all times he was immediately off the shoulder
of the road and at a considerable distance from Barnett’s house.  Giving credence to
Barnett’s testimony that he asked Hutchinson to leave him alone, the bloody assault
took place so quickly that Hutchinson was precluded from leaving immediately.

Id. at 791 (emphasis added).

The above underlined fact is also present in Lesmeister’s case.  Witnesses to

Lesmeister’s assault say that Carl Dupree had turned around and was leaving Lesmeister’s

property immediately prior to the physical contact. T. 16, 60 and 194  In fact, Dupree was

only 8-10 feet away from complying with Lesmeister’s request to leave his property. T. 42

Like the defendant in Barnett, Dale Lesmeister did not allow his victim time to comply with

his request to leave before Lesmeister assaulted the victim, leaving him a bloody mess and

seriously injured.

While not acknowledging that federal law recognizes a self defense theory of

justification to protect your property from trespassers – even in civil assault and battery tort

cases, a landowner must allow a trespasser reasonable time to leave.

6 Am. Jur. 2d Assault and Battery § 129 states:
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A person in possession of property may justify an assault or battery on the ground
that it was committed for the purpose of ejecting a trespasser.  On the trespasser’s
failure to leave within a reasonable time, the proprietor of the premises may use only
such force as is reasonable necessary to eject the trespasser, without incurring
liability for assault and battery, and the trespasser is not entitled to assert self defense
to justify an assault on another who legitimately used nonlethal force to exclude the
trespasser from the property.

(Footnotes omitted) (emphasis added).

In State v. Flanagan, 76 W. Va. 783, 86 SE 890 (1915), an ancient case, but still good

case law, the West Virginia Supreme Court stated:

. . . If Waldo was willing to go off the land, defendant would have no right to punish
him because he found him on it, and if he attempted to do so Waldo had a right to
defend himself against bodily harm.  But, if he was ordered off and refused to go,
and defendant then undertook to put him off, using no more force than was
reasonably necessary for that purpose, Waldo would have no right to resist.  The
right to eject a trespasser gives the proprietor no right to inflict unnecessary
punishment.

Id. at 892.

In the instant case, it is clear Carl Dupree was willing to leave Lesmeister’s property

and was in the process of doing so when assaulted.  Lesmeister had no right, even under civil

tort assault and battery law, to inflict the unlawful physical contact upon Mr. Dupree.

Additionally, all of the cases and statute which describes or codify defendant’s

common law theory of justifiable force against another person to protect your property,

limits the force to “reasonable force.”  Lesmeister, in his brief, claims the real question “is

whether [the eye witnesses were] in a position to observe whether the force used was

reasonable or excessive.  This clearly is a factual question for the fact finder.  The Eighth

Circuit Court of Appeals has held the “verdict must be upheld if any rational interpretation

of the evidence, regardless of countervailing evidence, would allow a reasonable-minded

jury to conclude guilt beyond a reasonable doubt.”  See United States v. Jimenez-Serrato,
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336 F.3d 713, 715 (8th Cir. 2003).  A review of the record in this case will establish a rational

interpretation of the evidence that will uphold Magistrate Judge Moreno’s verdict.  While

there is some countervailing evidence cited by Lesmeister in his brief to this court, it is not

this court’s function or appeal to retry the case.

In regard to Lesmeister’s claim that Dr. Rud was called to establish the degree of

force and failed to do so, the United States would respond it did not call Dr. Rud to “close

the deal” on the amount of force that was used.  Dr. Rud was called because he was Carl

Dupree’s treating physician at Rapid City Regional Hospital on September 3, 2009.  Dr.

Rud, who has had extensive work experience as an emergency room physician, (T. 115-118)

offered his opinion that Carl Dupree’s injuries were not the result of a simple fall, Dr. Rud

testified “I think there was some fairly considerable force that would have caused these

injuries rather than just a simple slip and fall.” T. 122 While Dr. Rud waivered some on

cross examination, and admitted a person with a .443 blood alcohol level could lose his

balance due to his motor skills and reflexes being impaired--depending upon the faller’s

level of  experience as a drinker (T. 131-132) on redirect his opinion remained the same. T.

133-39

In regard to Lesmeister’s claim to this court that the victim’s high level of

intoxication contributed  to his injuries, it is a well settled principle of tort law that

“defendants must take their victims as they find them.”  See Prosser Law & Torts 261-62 4th

Fd. 1971; Restatement 2nd of Torts 461 (1965).  In this case, Lesmeister has no defense that

a sober man might have broken his fall by extending his hand.  Lesmeister’s was charged

with Assault by Striking, Beating or Wounding and any unlawful contact that resulted in a

striking or wounding is sufficient.  Additionally, two eye witnesses, Sonny Houston and
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Christina West, said in their opinion the force used by Dale Lesmeister would have made the

55 year old victim fall, drunk or sober. T. 39 & 96-97

Conclusion

Based on the foregoing, the United States submits that Dale Lesmeister’s verdict of

guilty should be upheld because there is no federally recognized defense of the use of force

to deal with a trespasser, but even if there was, the defendant did not allow Carl Dupree any

time to comply with his directive to leave Lesmeister’s property, and the force used by

Lesmeister to expel Carl Dupree was excessive and uncalled for because the victim was

walking away.

Dated this 23rd day of April, 2010.

BRENDAN V. JOHNSON
United States Attorney

/s/ Mikal Hanson
________________________________
Mikal Hanson
Assistant United States Attorney
PO Box 7240
Pierre, South Dakota 57501
Telephone: (605) 224-5402
Facsimile: (605) 224-8305
E-mail: Mikal.Hanson@usdoj.gov
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CERTIFICATE OF SERVICE

The undersigned attorney for the United States of America
hereby certifies that on the 15th day of April, 2010, the foregoing Redaction
Request  was electronically transmitted by the clerk's office or mailed first-
class, postage prepaid, hand-delivered, or faxed by the undersigned this
date to the parties listed below:

Andrew Damgaard
Attorney at Law
1700 West Russell Street
Sioux Falls SD  57104

BRENDAN V. JOHNSON
United States Attorney

/s/ Mikal Hanson
                                     

         Mikal Hanson
Assistant United States Attorney
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