
 

 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF VIRGINIA 

Alexandria Division 

 

 

TONY FOX, 

    

  Plaintiff 

 

v.   CIVIL ACTION NO. 1:10cv399 TSE/TCB 

 

PORTICO REALTY SERVICES,  

 

  Defendants. 

 

 

MOTION FOR RECONSIDERATION 

OF DENIAL OF DEFENDANT'S SUMMARY JUDGMENT 
 

Motions for reconsideration are often made but seldom appropriate.  Here, however, 

reconsideration of this Court's June 28, 2010 Order denying Defendant, Portico Realty Services' 

(Portico) motion for summary judgment is appropriate because this Court had neither the benefit 

of briefing nor argument when it decided, sua sponte, that unlike a Native Corporation itself, an  

indirect subsidiary is not excluded from Title VII's definition of "employer".  While motions for 

reconsideration can (and should) fail where they merely "rehash arguments previously 

presented," see, e.g., Mann v. Heckler & Koch Defense, Inc., 639 F. Supp. 2d 619, 643 (E.D. Va. 

2009), the instant motion presents, for the first time, argument demonstrating that it is a "clear 

error of law" to hold that an indirect subsidiary of an Alaska Native Corporation is an 

"employer" under Title VII.  See, e.g., id. (setting forth "clear error of law" standard).   

It is a clear error of law to so hold because the plain language of 43 U.S.C. § 1626(g) 

exempts from Title VII's definition of "employer" not just Native Corporations and  corporations 

in which a Native Corporation owns 25% of the equity but also "affiliates in which the Native 

Corporation owns not less than 25 per centum of the equity . . . ."(emphasis added).   "Affiliates," 
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as detailed below, are "[c]ompan[ies] effectively controlled by another company."   Black's Law 

Dictionary 58 (6
th

 ed. 1990).  Because control can be exercised through direct or indirect 

ownership, the term "affiliates" necessarily incorporates both direct and indirect ownership.  Id.  

Indeed, this conclusion is confirmed by  § 1626(e)(2), which provides that, "For all purposes of 

Federal law, direct and indirect subsidiary corporations, joint ventures, and partnerships of a 

Native Corporation … shall be considered to be entities owned and controlled by Natives and a 

minority and economically disadvantaged business enterprise…."  Section 1626(g) is certainly 

"Federal law" within the meaning of § 1626(e).  Thus, in order to give effect to § 1626(e),   

indirect subsidiaries of Native Corporations (like Portico) must be deemed to be "owned and 

controlled by Natives." 

Here, there is no dispute that NANA Regional Corporation, through its indirect 

ownership of 100% of Portico, effectively controls Portico, making it and Portico "affiliates" 

within the meaning of § 1626(g).  As an affiliate of a Native Corporation, Portico is excluded 

from Title VII's definition of "employer" pursuant to § 1626(g)  Accordingly, upon 

reconsideration, this Court should vacate its June 28, 2010 Order denying Portico's Motion for 

Summary Judgment and enter summary judgment in favor of Portico on Plaintiff's Title VII 

claim.  

 

I. PROCEDURAL POSTURE 

 The purpose of a motion to reconsider is to correct "manifest errors of law or fact or to 

present newly discovered evidence."  Harsco Corp. v. Zlotnicki, 779 F.2d 906, 909 (3
rd

 Cir. 

1985).  As noted by Judge Cacheris, in Above the Belt, Inc. v. Mel Bohannan Roofing, Inc., 99 

F.R.D. 99, 101 (E.D. Va. 1983), a motion to reconsider is appropriate where the Court has "made 
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a decision outside the adversarial issues presented to the Court by the parties . . . ."  Nonetheless, 

it is within the sole discretion of the Court as to whether the granting of a motion to reconsider is 

appropriate.  Zlotnicki, 779 F.2d at 909. 

In the instant case, Portico asserted the § 1626(g) exclusion from the definition of 

"employer" before the Equal Employment Opportunity Commission (EEOC) and EEOC 

concluded, based on § 1626(g), that Portico was not an "employer" under Title VII.  See EEOC 

Letter, Ex. 1 to Memo. of Law in Supp. of Portico's Mot. for Summ. J.
1
  Subsequently, Mr. Fox 

filed his suit under Title VII and, in its motion for summary judgment, Portico again asserted the 

§ 1626(g) exclusion.  Mr. Fox filed no response to Portico's motion for summary judgment and 

did not, therefore, raise any issue regarding the § 1626(g) exclusion being unavailable to Portico 

based on the fact Portico was an indirect subsidiary of NANA Regional Corporation. On June 

25, 2010, oral argument was held before this Court on Portico's motion for summary judgment.  

During this hearing, neither Mr. Fox nor the Court raised the question of whether Portico's status 

as an indirect subsidiary of the NANA Regional Corporation precluded application of the 

§ 1626(g) exclusion.  Nor, prior to issuing its June 28, 2010, was Portico given the opportunity to 

brief this issue of significant import to not just Portico and NANA Regional Corporation, but all 

Alaska Native Corporations and their indirect subsidiaries. 

II. ARGUMENT 

Portico is excepted from the definition of "employer" in Title VII by 43 U.S.C. § 1626(g).  

 

                                                 
1
  While EEOC's determination that Portico is not an "employer" under Title VII is not binding 

on this Court, that determination should not be devoid of persuasive force. See generally 

Skidmore v. Swift & Co., 323 US 134, 140 (1944).  Indeed, EEOC offices in Atlanta, 

Washington, D.C., St. Louis, Denver and Norfolk have all dismissed charges of discrimination 

against indirect subsidiaries of NANA Regional Corporation. See Ex. 1 Aff. of Helena Hall (with 

copies of representative dismissals). 

Case 1:10-cv-00399-TSE-TCB   Document 18    Filed 07/08/10   Page 3 of 11



 

 4 

1. ANCSA is a remedial statute that should be broadly construed in favor of Alaska 

Natives. 

 

The Alaska Natives Claim Settlement Act  ("ANCSA") was enacted to settle the 

aboriginal claims of Alaska Natives to the land and resources of Alaska.  See H.R. Rep. 

92-523, reprinted in 1971 U.S.C.C.A.N. 2192, 2193 (stating that the purpose "is to provide 

an equitable solution to the claims made by the Natives of Alaska through a combination grant 

of land and money."). Rather than adopting the reservation system in the lower 48 states, 

Congress sought a new approach in resolving Native land claims in Alaska. See Koniag, Inc. v. 

Koncor Forest Res., 39 F.3d 991, 995-97 (9
th 

Cir. 1994). Accordingly, ANCSA extinguished all 

claims of aboriginal title in Alaska in exchange for granting ownership of certain interests in land 

to thirteen regional corporations and to approximately 220 smaller village corporations. 43 

U.S.C. § 1606. The corporations were intended to "hold and manage the Native land 

settlements." Broad v.
 
Sealaska Corp., 85 F.3d 422, 425 (9

th 
Cir. 1996).  

Indian legislation is to be liberally construed in favor of the Indians and ambiguities are 

to be resolved in favor of Indians.  Choctaw Nation v. United States, 318 U.S. 423, 431-432 

(1943); McClanahan v. Ariz. State Tax Comm'n, 411 U.S. 164, 174 (1973).  The creation of 

Alaska Native corporations under ANCSA is, without question, legislation enacted by Congress 

pursuant to its authority under the Constitution to regulate Indian affairs: 

The Alaska Native Claims Settlement Act and this [Alaska Native 

Claims Settlement ]Act [Amendments of 1987] are Indian 

legislation enacted by Congress pursuant to its plenary authority 

under the Constitution of the United States to regulate Indian 

affairs. 

   

Pub. L. 100-241, § 2(a), February 3, 1988, 101 Stat. 1788, codified at 43 U.S.C. § 2(a), February 

3, 1988, 101 Stat. 1788, codified at 43 U.S.C. § 1601 note.  See ANCSA § 1626(d).   
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ANCSA is, therefore, to be construed broadly in favor of Alaska Natives and the Native 

Corporations it created.  

2. Applying standard rules of statutory construction, § 1626(g) excludes Portico 

from the definition of employer in Title VII. 

 

Section 1626(g) of ANCSA states: 

 

 

For the purposes of implementation of the Civil Rights Act of 1964 [42 

U.S.C.A. § 2000e et seq.], a Native Corporation and corporations, 

partnerships, joint ventures, trusts, or affiliates in which the Native 

Corporation owns not less than 25 per centum of the equity shall be within 

the class of entities excluded from the definition of "employer" by section 

701(b)(1) of Public Law 88-352 (78 Stat. 253), as amended [42 U.S.C. 

§ 2000e(b)(1)], or successor statutes. 

 

43 U.S.C. § 1626(g)(emphasis added); see also 42 U.S.C. § 2000e(b) 

 

It is a settled axiom of statutory construction that nontechnical, undefined words in a 

statute are normally given their plain and ordinary meaning.  U.S. v. Davis, 872 F. Supp 1475, 

1479 (E.D. Va. 1995); see also   Sullivan v. Stroop, 496 U.S. 478, 482 (1990).   (referring to 

Black's Law Dictionary and Random House Dictionary in order to ascertain meaning of 

statutorily undefined term).  Further, a statute like ANCSA must be read as a whole, so that later 

paragraphs within a statute are interpreted in direct relationship to prior provisions. See, e.g. U.S. 

v. Atlantic Research Corp, 551 U.S. 128, 136 (2007).  Here, by reference to dictionary, legal 

dictionary or common law definitions of  "affiliates," as well as within the statutory framework 

of ANCSA,  Portico, as a 100% indirect subsidiary of NANA Regional Corporation,  is excepted 

from the definition of  "employer" in Title VII.  

3. Portico is an "Affiliate" of  NANA Regional Corporation because NANA 

Regional owns more than 25% of Portico's equity.  

   

Webster's Third New International Dictionary p. 35 (1966) defines the noun "affiliate", in 

pertinent part, as "…b: a company effectively controlled by another or associated with others 
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under common ownership or control: SUBSIDIARY".  Black's Law Dictionary 58 (6
th

 ed. 1990) 

defines an "affiliate company," as "[c]ompan[ies] effectively controlled by another company.  A 

branch, division, or subsidiary.  Under Investment Company Act (15 U.S.C.A. § 80a-2), 

company in which there is ownership (direct or indirect) of  5 percent or more of the voting 

stock." (emphasis added)    

In addition to these definitions of "affiliate," the Fifth Circuit, in Braun v. Insurance Co. 

of North America, 488 F.2d 1066, 1067-68 (5
th

 Cir. 1974) has broadly defined the meaning of 

"affiliate."  There, the issue was whether a parent and subsidiary corporation were affiliates for 

purposes of an exclusion in an insurance policy.  Finding that there unquestionably was an 

affiliate relationship, and that the exclusion therefore applied, the court held:   

The word affiliate was not used grammatically but rather legally in the 

context of the present day corporation, most spectacularly represented by the 

conglomerate, in which connections between companies may be vertical, 

diagonal or horizontal and sometimes all the way around with occasional 

mixtures of any one or all of the four.  

 

Id. at 1068. See also Satterfield v. Simon & Schuster, Inc., 569 F.3d 946, 955 (9
th

 Cir. 

2009)(where plaintiff agreed to accept text messages from "affiliates" of a company, 

defendant was not an affiliate of that company because there was no ownership or 

control relationship between the company and defendant). 

A common thread to each of these definitions is the concept of control as a result of 

equity ownership.  Where one company is effectively controlled by another as a result of equity 

ownership, they are affiliates.  Here, given that NANA Regional Corporation owns 100% of 

NANA Development Corporation, which owns 100% of Qivliq, LLC, which owns 100% of 

Portico, there can be no conclusion other than that NANA Regional controls Portico's equity and 

that, accordingly, Portico is an affiliate of NANA Regional Corporation within the meaning of 
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§ 1626(g).  Moreover, because the term "affiliates" already incorporates both direct and indirect 

ownership, had Congress wanted to limit § 1626(g) to only those affiliates 25% or more directly 

owned by a Native Corporation, it needed to expressly exclude indirect ownership by 

including limiting language in the text of § 1626(g) (e.g., "affiliates in which the Native 

Corporation [directly] owns not less than 25 per centum of the equity…."). Accordingly, NANA 

Regional's 100% indirect ownership of its affiliate, Portico, is more than sufficient to meet § 

1626(g)'s ownership threshold for exemption from Title VII's definition of "employer". 

The language of ANCSA, specifically § 1626(e), further compels the conclusion that the 

exclusion from Title VII's  definition of "employer" in 1626(g) was intended to apply to both 

direct and indirect subsidiary corporations.  See Stroop, 496 U.S. at 482 (in ascertaining plain 

meaning of statute, court must look to language at issue and the "language and design of the 

statute as a whole."); see also Atlantic Research Corp., 551 U.S. at 136 (statute must be 

construed as a whole).  Subsection (e) of § 1626 uses what may only properly be described as 

sweeping language regarding the applicability of minority and economically disadvantaged 

status to direct and indirect subsidiaries of Native Corporations such as Portico: 

 

 (1) For all purposes of Federal law, a Native Corporation 

shall be considered to be a corporation owned and controlled by 

Natives and a minority and economically disadvantaged business 

enterprise if the Settlement Common Stock of the corporation and 

other stock of the corporation held by holders of Settlement 

Common Stock and by Natives and descendants of Natives, 

represents a majority of both the total equity of the corporation and 

the total voting power of the corporation for the purposes of 

electing directors. 

 (2) For all purposes of Federal law, direct and indirect 

subsidiary corporations, joint ventures, and partnerships of a 

Native Corporation qualifying pursuant to paragraph (1) shall be 

considered to be entities owned and controlled by Natives and a 

minority and economically disadvantaged business enterprise if the 

shares of stock or other units of ownership interest in any such 
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entity held by such Native Corporation and by the holders of its 

Settlement Common Stock represent a majority of both –  

  (A) the total equity of the subsidiary corporation, 

joint venture, or partnership; and 

  (B) the total voting power of the subsidiary 

corporation, joint venture, or partnership for the purpose of 

electing directors, the general partner, or principal officers.
2
 

43 U.S.C. § 1626(e) (emphasis added). 

 

Section 1626(g) (and Title VII) certainly are  "Federal law" within the meaning of § 

1626(e).  Accordingly, it defies rational explanation that, in subparagraph § 1626(e) of ANCSA, 

Congress indicates that "for all purposes of Federal law" indirect subsidiaries of Native 

Corporations are deemed to be "owned and controlled by the Natives" but in the very next 

subparagraph, § 1626(g), when Congress refers to ownership by a Native Corporation of equity 

in subsidiaries, it is not including indirect subsidiaries as being "owned and controlled by 

Natives".   Indeed, to construe the "for all purposes of Federal law" language as not applying to § 

1626(g) would fail to give effect to that language and would effectively change its meaning to, 

"for all purposes of Federal law [except 43 U.S.C. § 1626(g)]…."  Notably,  Congress included 

no such qualifying language in § 1626(e).  Accordingly, the Court should give effect to the clear 

statutory language "for all purposes of Federal law…. " in § 1626(e). 
 3

 

                                                 
2
 NANA Regional Corporation satisfies section 1, above as the vast majority of its Settlement 

Common Stock is owned by Natives and descendants of Natives, and the Settlement Common 

Stock of the corporation and other stock of the corporation held by holders of Settlement 

Common Stock and by Natives and descendants of Natives, represents a majority of both the 

total equity of the corporation and the total voting power of the corporation for the purposes of 

electing directors.  See Dec. of Edith Garoutte, Ex. 2, hereto.    Moreover, Portico satisfies the 

requirements of subsection 2, above, because it is wholly owned by Qivliq, LLC, which is 

wholly owned by NANA Development Corporation, which is wholly owned by NANA Regional 

Corporation.   

3
 Indeed, the Court, in its June 28, 2010 Order, indicates that because § 1626(e) refers to direct or 

indirect ownership, the fact that § 1626(g) does not refer to direct or indirect ownership is 
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Moreover, when the "for all purposes of Federal law" language of  § 1626(e) is given 

effect, the exemption of indirect subsidiaries from the definition of "employer" in Title VII 

makes perfect sense.   Since, under §1626(e), indirect subsidiaries are "owned and controlled by 

Natives", they essentially stand in the same shoes as a Native Corporation (i.e. such indirect 

subsidiaries are minority and economically disadvantaged businesses).  Thus, when considering 

the merits of exemption from Title VII's definition of "employer," if exemption is appropriate for 

a Native Corporation, it is just as appropriate for a direct or indirect subsidiary (like Portico) that 

meets the 25% ownership threshold.  

In its June 28, 2010 Order, the Court indicated that the fact that NANA Regional 

Corporation did not own the property or assets of Portico was a factor in favor of finding that 

only directly owned subsidiaries of a Native Corporation should be excluded from Title VII's 

definition of  "employer".  Portico respectfully submits that this Court's reliance on whether a 

parent corporation owns the assets of a wholly owned subsidiary is not pertinent to the question 

raised by the § 1626(g) exclusion – which is whether the Native Corporation owns at least 25% 

of the equity in an affiliate.  First, a direct subsidiary of NANA Regional Corporation would 

unquestionably be within the purview of the § 1626(g) exclusion—this despite the fact that 

NANA Regional Corporation does not own the assets or property of such a direct subsidiary.  

                                                                                                                                                             

"significant".  However, it makes little sense for Congress to declare in § 1626(e) that "for all 

purposes of Federal law" direct and indirect subsidiaries are "owned and controlled by Natives" 

and then, in the very next section, turn around and make a duplicative declaration.  Under this 

logic, Congress would then have to repeat the "direct or indirect" language § 1626(e) in every 

potentially applicable federal law impacting Native Corporations and their subsidiaries, direct or 

indirect.  Because such a construction would read "for all purposes of Federal law" out of 

ANCSA it is, therefore, untenable.  See Pet. of Public Nat. Bank of New York , 278 U.S. 101, 104 

(1928)("No rule of statutory construction has been more definitely stated or more often repeated 

than the cardinal rule that 'significance and effect shall, if possible, be accorded to every 

word…no clause, sentence or word shall be superfluous, void or insignificant.'")(citation 

omitted). 
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Second, the text of § 1626(g) does not refer to property or asset ownership as a relevant factor in 

determining the scope of the exclusion from Title VII's definition of "employer".   If NANA 

Regional Corporation owned Portico's building, office equipment,  and all other assets but held 

less than the statutory 25% of Portico's equity,  Portico would be ineligible for the § 1626(g) 

exclusion.  It is equity ownership, not asset ownership that is pertinent and dispositive.  As noted 

above, while NANA Regional Corporation may not directly own Portico, it does indirectly 

control Portico's equity-- making it and Portico affiliates under § 1626(g). 

  Last, Portico certainly understands the policy concerns raised by the Court in its June 28, 

2010 Order regarding the application of the § 1626(g) exclusion from Title VII's definition of 

"employer" to indirect subsidiaries of Native Corporations.  As noted by the Court, the only 

legislative history of § 1626(g) does indicate that it was enacted in order to facilitate Alaska 

Native shareholder employment programs.  See S. Rep. 100-201 (1987), reprinted in 1987 

U.S.C.C.A.N. 3269, 3290.   There is nothing in this history, however, to suggest that Congress 

intended to limit those programs to only actual Native Corporations or their direct subsidiaries.  

Indeed, the language of § 1626(e) extending Native ownership and control, along with minority 

and disadvantaged status to indirect subsidiaries of Native Corporations, suggests the exact 

opposite.     

Where, as here, Congress unambiguously chose to enact a wholesale exclusion from Title 

VII for Native Corporations and their progeny, resort to policy concerns related to the wisdom of 

what Congress has done is unwarranted.  See U.S. v. Ron Pair Enters., Inc., 489 U.S. 235, 241 

(1989) (where a statute's language is "plain, 'the sole function of the courts is to enforce it 

according to its terms'.") (citation omitted.)  Any interpretation of ANCSA that narrows the 

application of § 1626(g) is inconsistent with both the plain language of ANCSA and the liberal 
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construction in favor of Native peoples required when construing Indian legislation. Choctaw 

Nation , 318 U.S. at 431-432 (1943); McClanahan, 411 U.S. at 174 (1973).   

III. CONCLUSION 

 For the reasons set forth above, Defendant, Portico Realty Services, asks this Court to 

reconsider its denial of its Motion for Summary Judgment and, upon reconsideration, enter 

summary judgment in favor of Portico. 

 

       PORTICO REALTY SERVICES 

 

       By   /s/    

         Of Counsel 

Scott W. Kezman (VSB No. 36831) 

Kaufman & Canoles, P.C. 

150 West Main Street, Suite 2100 

Norfolk, Virginia 23510 

Telephone:  (757) 624-3000 

Facsimile:  (757) 624-3169 

swkezman@kaufcan.com 

 

Counsel for Defendant 

 

 

 

Certificate of Service 

 

I hereby certify that on this 8th day of July 2010, I mailed the foregoing pleading, with 

exhibits, first-class, postage prepaid, to Plaintiff:   

 

Tony Fox 

4118 Southway Lane, Apt. 28 

Triangle, VA 22172. 

 

 Further, I hereby certify that, on the 8th day of July 2010, a true copy of this BRIEF IN 

SUPPORT OF MOTION FOR RECONSIDERATION OF DENIAL OF DEFENDANT'S 

SUMMARY JUDGMENT, with exhibits, was filed electronically in this Court. 

 

          /s/    
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