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STATEMENT OF THE ISSUES 

 

 1. Did the district court correctly deny the Appellant‟s motion to dismiss 

the Criminal Endangerment charge after rejecting the Appellant‟s theory that since 

he pled guilty to Eluding a Peace Officer in tribal court, double jeopardy precluded 

the State from charging him with Criminal Endangerment in district court? 

 2. Did the district court properly exercise its discretion when it denied 

the Appellant‟s challenge, made pursuant to Batson v. Kentucky,
1
 to the State‟s 

peremptory challenge of one of the prospective jurors who expressed her concern 

about missing her college classes and midterm examinations if she was called upon 

to serve on the jury?  

 3. Did the district court properly deny the Appellant‟s motion for a new 

trial based upon his claim that the State negligently suppressed exculpatory 

evidence when it was unaware of and did not disclose a booking photograph of the 

Partner and Family Member Assault victim, demonstrating the victim did not have 

demonstrable physical injuries, when the State never alleged that the victim did 

have observable physical injuries?  

    STATEMENT OF THE CASE 

 On July 18, 2007, the State charged the Appellant, Vaughn James, (James), 

with Criminal Endangerment after he lead a law enforcement officer on a high 

                                                 
1
 Batson v. Kentucky, 476 U.S. 79 (1986)  
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speed chase over a dangerous highway.  (D.C. Docs. 1, 3.)  The district court 

originally scheduled a jury trial for January 7, 2007, but defense counsel moved to 

continue the trial based upon charges that were pending against James in tribal 

court.  (D.C. Docs. 16, 18.)  

 On December 27, 2007, James filed a Motion to Dismiss the Criminal 

Endangerment charge arguing that since he pled guilty to Eluding a Peace Officer 

in tribal court, double jeopardy prohibited the State from proceeding against him in 

district court on the charge of Criminal Endangerment.  (D.C. Doc. 20.)  The State 

opposed the motion and the court denied James‟ request for dismissal of the 

charge.  (D.C. Docs. 23, and 24, attached to Appellant‟s Br. as Ex. A.)  

 On March 31, 2008, the State, with leave of the court, filed an Amended 

Information adding a second charge of Partner and Family Member Assault.  (D.C. 

Docs. 33, 39.)  The district court conducted a jury trial on November 12 and 13, 

2008.  (11/12/08 and 11/13/08 Transcript of Jury Trial [Trial Tr.].)  During jury 

selection, after the State made its peremptory challenges, defense counsel argued 

that in exercising its peremptory challenges, the State violated the holding in 

Batson v. Kentucky.  (Trial Tr. at 144-45, 146-48.)  The district court ultimately 

concluded that the prosecutor offered reasonable, legitimate reasons, other than 

race, for the manner in which he exercised his peremptory challenges.  (Trial Tr.  
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at 148-151.)  The jury found James guilty of Criminal Endangerment and Partner 

and Family Member Assault.  (D.C. Doc. 83.) 

 Prior to sentencing, James filed a Motion for New Trial alleging that the 

State had withheld exculpatory evidence within its possession.  (D.C. Doc. 87.)  

The State opposed the motion, after which the court denied James‟ request for a 

new trial.  (D.C. Doc. 94, attached to Appellant‟s Br. as Ex. D.)    

On February 26, 2009, the district court sentenced James, a persistent felony 

offender, to 30 years in prison with 22 years suspended for the Criminal 

Endangerment conviction and six months in jail with all but 116 days suspended 

for the Partner and Family Member Assault conviction.  (2/26/09 Sentencing 

Transcript at 24-25; D.C. Doc. 104.)  James filed a Notice of Appeal.  (D.C. Doc. 

108.)   

 

STATEMENT OF THE FACTS 

 

I. FACTS RELATED TO THE OFFENSES 

 

 On June 28, 2007, at about 8 p.m., Brad Reedstrom (Reedstrom) arrived at 

the Flathead Lake Brewing Company, in Woods Bay, Montana for a potluck.  

(Trial Tr. at 174-76.)  As he was sitting on the deck, he heard an altercation 

occurring across the street at the Sitting Duck.  A man and a woman were arguing 

loudly.  Reedstrom watched as they left the Sitting Duck.  The man, later identified 

as James, walked about 10 to 15 feet away from the woman, stopped, turned 
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around, walked back to the woman and punched her in the face.  The woman, later 

identified as Tracy Shaw (Shaw), dropped to the ground.  Reedstrom immediately 

jumped over the deck railing and ran across the street to help Shaw.  (Trial Tr.      

at 177, 178.)  When Reedstrom got to Shaw she was conscious and coherent.  

Shaw‟s faced seemed red, but he did not observe any blood or other physical 

injuries. (Trial Tr. at 179.)   

 When Reedstrom initially got to Shaw, James was about 15 feet away.  

James approached the group gathered around Shaw and asked her to go with him. 

Shaw told Reedstrom she did not want to go with James, and Reedstrom asked 

James to leave.  (Trial Tr. at 179.)  James walked away, and Reedstrom did not 

know where he went.  Reedstrom had never met James or Shaw before this 

incident.  (Trial Tr. at 180.)     

 Bruce Brock (Brock), was also at the Flathead Brewing Company on the 

evening of June 28, 2007.  (Trial Tr. at 196-97.)  Brock was standing outside on 

the deck visiting when he saw James and Shaw leave the Sitting Duck.  (Trial  

Tr. at 197.)  He recognized the two from his previous job, tending bar at the Sitting 

Duck.  (Trial Tr. at 202.)  Brock observed that James was ahead of Shaw.  Brock 

could tell that Shaw was talking and appeared to be angry.  (Trial Tr. at 198, 200.) 

At some point James stopped, turned around and hit Shaw in the area of her head. 

(Trial Tr. at 198, 200.)  Shaw dropped to the ground.  (Trial Tr. at 200.)  The group 
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visiting on the deck immediately ran over to Shaw‟s location.  (Trial Tr. at 198.)  

Someone called 911 and shortly thereafter an ambulance arrived.  Shaw declined 

any medical services.  (Trial Tr. at 201.)  Shaw told Brock that James did not hit 

her.  (Trial Tr. at 209.)  

 At about 10 p.m. on June 28, 2007, Sergeant Duryee of the Lake County 

Sheriff‟s Office was dispatched from Polson to a reported assault near the Flathead 

Lake Brewery.  (Trial Tr. at 222, 224.)  He responded with his lights and siren. 

There was still moderate traffic even though it was later in the evening.  (Trial  

Tr. at 226.)  In route, Sergeant Duryee learned that the assault suspect had left the 

scene in a vehicle southbound on Highway 35.  (Trial Tr. at 226-27.)  Sergeant 

Duryee had the vehicle description and license plate number.  (Trial Tr. at 227.)   

 Sergeant Duryee is very familiar with Highway 35, since he has driven it 

during work hours over the last ten years, and used to live at mile marker 18 on the 

east side of Flathead Lake.  (Trial Tr. at 225.)  The speed limit on Highway 35 

ranges from 45 to 60 miles per hour, and the highway has many hazards such as 

falling rock, a high number of deer strikes, dozens of blind approaches, a limited 

line of sight on a lot of the curves, a narrow shoulder, and fallen trees.  (Trial  

Tr. at 225-26.)   

 Somewhere around mile marker 15, Sergeant Duryee encountered James‟ 

vehicle.  James was traveling at 72 miles per hour.  Sergeant Duryee turned on his 
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siren, and most likely his emergency lights, and tried to catch up to James‟ vehicle. 

James did not pull over.  Sergeant Duryee was traveling about 95 miles per hour 

and was not catching up to James‟ vehicle.  (Trial Tr. at 227-230.)   

Sergeant Duryee watched James travel at a high rate of speed around at least 

six blind curves.  (Trial Tr. at 231.)  He also saw James pass two southbound 

vehicles in no passing zones.  Neither of the passes was safe because of the limited 

line of sight, darkness and James‟ speed.  Since Sergeant Duryee had on his sirens 

and lights, both of the vehicles pulled to the side of the road to allow him to pass. 

(Trial Tr. at 233.)   

As Sergeant Duryee was coordinating with another deputy to place spike 

strips on the roadway in order to stop James, he came around a corner at mile 

marker 11 and saw James‟ vehicle in the ditch on the left side of the road.  

Sergeant Duryee observed skid marks and determined that James‟ vehicle crossed 

the opposing lane of traffic.  (Trial Tr. at 233-34.)  Sergeant Duryee pulled in 

behind the vehicle and ran up to the passenger side, identifying himself as a law 

enforcement officer and instructing James to shut off the vehicle.  Sergeant Duryee 

repeated this several times, but James did not comply.  (Trial Tr. at 234, 235-36.) 

Sergeant Duryee had to threaten James with pepper spray before he finally climbed 

out the window of the vehicle.  (Trial Tr. at 236.)     
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II. FACTS RELATED TO THE TRIAL 

 A. Jury Selection 

 The dialogue during voir dire with four of the prospective jurors, Juror 

Mackey, Juror Durglo, Juror Rogers and Juror Johnson is relevant to James‟ 

Batson challenge.  The following dialogue occurred between Juror Mackey and the 

prosecutor: 

MR. MACKEY: I have a class all next week for my career that I 

need to do.  I should be doing homework on it right now actually,  

but Monday through Thursday. 

 

 MR. ALLEN: Well, we‟ll be done well before that. 

 

 MR. MACKEY: By Monday? 

  

 MR. ALLEN: Well, I shouldn‟t have guaranteed. 

 

 MR. MACKEY: I‟m not coming Monday. 

 

MR. ALLEN: The trial‟s not over until the jury returns a verdict.  

How long the jury takes to return a verdict is up to the jury.  But 99 

percent sure that we‟re not going to be here Monday. 

 

 MR. MACKEY: All right.  

 

(Trial Tr. at 71-72.)  

 Later, defense counsel questioned Juror Mackey about his possible time 

constraint and the following exchange occurred: 

MR. LARRIVEE: Okay.  Mr. Mackey talked about having a bit of a 

time constraint.  Knowing what we‟ve talked about now, we‟re getting 

near that point, this is kind of like the near the end of this process.  So 

this might be your last opportunity to say, okay, I‟m concerned, and 
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that might affect how I approach this thing, or you can say, you know, 

if I get picked as a juror I‟m on board for the process.  Where are you 

with that? 

 

MR. MACKEY: Well, I was assured that I got a 99 percent chance 

that it won‟t go over to next week, so if I get picked as a juror I‟m on 

board.  

 

 MR. LARIVEE: The kicker is that one percent. 

 

 MR. MACKEY: I would be pretty upset if it rolls over to that. 

 

MR. LARRIVEE: So I don‟t like to talk about myself and my own 

personal experiences as a juror.  So I was on the jury and it was late at 

night and I wanted to go home.  We sent a note out to the judge if we 

could go home because we were deadlocked.  And it was a civil case 

like Mr. O‟Hern has been a juror on, so it didn‟t have to be 

unanimous. And two people switched their verdict so they could go 

home.   

 

And I was so disenchanted with the process.  It bothered me 

and it still bothers me to this day, that simply one person‟s verdict was 

governed by somebody who just simply wanted to go home and by 

switching one particular direction. 

 

 MR. MACKEY: I couldn‟t do that. 

 

(Trial Tr. at 133-34.)   

 

 At this point in the discussion, Juror Rogers interjected her concerns about 

time constraints, and the following dialogue occurred: 

MS. ROGERS: I apologize.  I‟m in college and I‟ve already 

missed one class today.  And if it goes Thursday and Friday I‟m 

missing classes and mid terms, and this is my professional 

development.  This is for my job.  I will stay here and I will do my 

job.  I will do my duty.  But that is a time constraint on me.  

 

. . . . 
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MR. LARRIVEE: You‟re willing to hang in there? 

 

MS. ROGERS: Yes. 

 

(Trial Tr. at 134-35.)   

 

 During voir dire, defense counsel informed the prospective jurors that James 

is Native American and asked if any of the prospective jurors were enrolled 

members of a tribe or in any way affiliated with a tribe.  Two prospective jurors, 

Juror Rogers and Juror Durglo responded in the affirmative.  Defense counsel then 

went on to ask: 

MR. LARRIVEE: Anybody else?  Okay.  Is there anything about Mr. 

James being Native?  And I always struggled with this, because 

nobody likes to sit there and say out loud in front of people, yeah, I 

have strong feelings with somebody of a different ethnicity.  What it 

comes down to, though, is are your feelings such that if you were 

sitting over there, that your feelings are so strong that, yeah, I really 

couldn‟t be fair about that. 

 

(Trial Tr. at 127.)  Juror Durglo responded in the affirmative, and the following 

dialogue occurred between Juror Durglo and defense counsel: 

JUROR DURGLO:  I think so.  It would probably sway me the way I 

think, because our own tribal system we got our own court system, 

why he‟s not in our court system instead of– 

 

MR. LARRIVEE: Actually it‟s going to come out that he was in your 

court system.  That‟s going to be part of the tapes [sic].  And so, you 

know, I understand your question.  And that‟s going to be one of the 

things that is going to be mentioned.  And that‟s probably as much as 

I should talk about it.  I‟m not trying to hide something from you.  I 

want to be able to tell you that, yes, that‟s an element of this case, and, 

yes, there was more that occurred in Tribal Court. 
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MR. DURGLO: Yeah.  It would probably sway me because how 

come they didn‟t finish it in our court system? 

 

 MR. LARRIVEE: That‟s going to be more of this case.  

 

 . . . . 

 

MR. LARRIVEE: So as you can see, sometimes we have to visit, and 

when we do, then we come back and we pick things up where we 

were.  And so at this juncture right now I‟ve kind of made reference 

and we stop there.  Because, you know, again, your decision has to be 

based on what you hear on the witness stand. 

 

 MR. DURGLO: Yes. 

 

MR. LARRIVEE: Okay.  Recognizing that, and your understanding 

of Tribal Court and Tribal Court proceedings. 

 

MR. DURGLO: Yeah.  That‟s why I kind of questioned how come 

it became a felony. 

 

MR. LARRIVEE: Yeah.  And you will get more instructions about 

that.  Okay?  It is part of this case.  And it‟s one of those facts that I 

expect will come out. 

 

 MR. DURGLO: Yeah. 

 

 MR. LARRIVEE: Okay.  Are you okay with that right now? 

 

 MR. DURGLO: I don‟t know.  Now I got a doubt now. 

 

MR. LARRIVEE: Okay.  A doubt about this process or you as a 

juror?  Help me. 

 

 MR. DURGLO: As a juror I think I might have a problem. 

 

MR. LARRIVEE: . . . But is your concern based upon, you know, the 

fact that Mr. James is native and that this–is it your feeling that this 

matter should have been resolved entirely in Tribal Court? 
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MR. DURGLO: The concern I got with this for the two, 

misdemeanor or felony? 

 

 MR. LARRIVEE: Yes. 

 

 MR. DURGLO: Okay.   

 

 MR. LARRIVEE: He‟s charged with a felony. 

 

 MR. DURGLO: Felony, then he has to come to– 

 

 MR. LARRIVEE: District Court. 

 

MR. DURGLO: If it was a misdemeanor it could have gone to 

Tribal Court.  Is that the reason he was charged with a felony, so he 

could come to– 

 

(Trial Tr. at 127-30.)  At this point the court interjected and offered Juror Durglo a 

brief explanation on jurisdiction and Juror Durglo ended the discussion by stating 

that he thought he could be fair to both sides.  (Trial Tr. at 130-31, 132.)   

 After the parties exercised their peremptory challenges, and a sidebar, during 

which defense counsel presumably made a Batson argument regarding the State‟s 

peremptory challenges, defense counsel made a motion in chambers for a mistrial. 

(Trial Tr. at 145, 146-47.)  Defense counsel argued that two of the prospective 

jurors, Juror Durglo and Juror Rogers, identified themselves as Native Americans, 

and the prosecutor used two of his peremptory challenges to remove both of them 

from the jury panel, thereby exercising his peremptory challenges on the basis of 
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the prospective jurors‟ race in violation of the Equal Protection Clause. (Trial Tr. at 

146-47.) 
2
 

The prosecutor responded to defense counsel‟s motion as follows: 

Mr. Durglo I was uncomfortable with, with the discussion that 

happened about the jurisdictional issue with Tribal Court.  And–well, 

quite frankly I was uncomfortable that he didn‟t have some concerns 

that this was–that this matter shouldn‟t be tried in this court. 

 

As for Ms. Rogers, she expressed concerns about being here.  

She‟s missing class.  She‟s in college.  And she told the Court and us 

that she was missing classes today and that she was going to continue 

to miss classes tomorrow.  I was concerned that her mind wasn‟t 

going to be focused on the trial.  

 

(Trial Tr. at 147.) 

 Defense counsel was not satisfied with the prosecutor‟s explanation and 

stated: 

Thank you.  I think by Mr. Allen‟s own statement Mr. Durglo 

was excluded on the basis of race.  And his comments about Tribal 

Court jurisdiction simply was a reflection of his Native American 

ethnicity.  

  

With regard to Ms. Rogers, she expressed the same time 

constraints that several other jurors did in terms of other obligations 

and her willingness to sit through the process if she were selected.  

And I don‟t think that the State has overcome the issue.  If there were 

four more jurors or even if he had only taken off one of the two jurors.  

But at this point it appears that the only two Native Americans were 

excluded and there‟s no other people on the panel of any Native 

American background.  

                                                 
2
 James only appeals the court‟s denial of his Batson challenge on Juror Rogers, but 

points out that Juror Durglo was the only other Native American, and the State used a 

peremptory challenge to strike him from the jury.  
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(Trial Tr. at 148.)   

 

 The district court ruled: 

 

Well, the Court‟s ruling in this is, as I understand there‟s a 

three-part test, and the first part is that the defendant has to show that 

he or she, the member of the jury is a member of a racial group.  And 

certainly having those people identify the fact that they are enrolled or 

enrollable, that factual step has been met.  

 

Secondly, then the defendant has to show that the prosecutor 

exercised a peremptory challenge to remove those members, and that 

in fact was the case. 

  

The third issue, which is the more difficult one for the Court, is 

the Court must make a finding that such facts or any other relevant 

circumstances raised an inference that the prosecutor used that 

peremptory challenge based strictly on excusing members on account 

of their race.  And while I completely agree it is totally appropriate 

and responsible of Mr. Larrivee to make that challenge, the difference 

that I see in this is that the Court shares some of the concerns that 

were raised by Mr. Durglo, not on the basis of his race but on the 

basis of his concern about where these charges were filed and the 

confusion with regard to were they appropriately filed in this court or 

were they appropriately filed in another court. 

 

And if to eliminate that issue from the discussion of the jury, 

which the Court finds is not something that the jury should be making 

a determination about, to have challenged Mr. Durglo, the Court 

doesn‟t find that was done on the basis of race as much as it was on 

the basis of his expressed concern that these charges were 

inappropriately filed.  

 

And I carry with that the sense that somehow that was of 

disrespect to the Tribal Court, and I know of no way other than to 

utilize a peremptory challenge to address that issue and keep the case 

in the neutral position.  Mr. Larrivee is correct that there was one 

other juror that expressed concerns with regard to his circumstances 

that he had that were of time constraint, but the difference is is that the 
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jury [sic] in fact said that there wasn‟t a problem until next Monday 

and both counsel have assured me there is no reason to believe we 

will do it next Monday. 

 

Furthermore, it is the Court‟s intention to appropriate an 

alternate jury [sic], so in the event that came to pass I will excuse Mr. 

Mackey and allow him to go to the class that he needs to attend.  And 

that was the specific and very forceful concern of Ms. Rogers, was 

that she was missing class today and would be missing three more. 

 

I do agree that, as I indicated, Mr. Larrivee has satisfied two of 

the three, but because of the specific statements that are germane to 

the record, the Court finds that the prosecutor‟s representation that he 

exercised his peremptory challenges for initially a neutral reason 

satisfy the Court.   

 

(Trial Tr. at 148-51.)   

 

 Although there is no document within the district court record that sets forth 

the identity of the third prospective juror the State struck with its last peremptory 

challenge, an in-chambers meeting establishes that the third juror was Juror 

Johnson.  (See Trial Tr. at 159-60.)  During jury selection the following dialogue 

occurred between defense counsel and Juror Johnson: 

MR. LARIVEE: Mr. Johnson?  You don‟t think it rises to the level 

of being a felony can you vote for something less or acquit?  Any 

negative feelings about this one way or the other?  What‟s your sense 

of wanting to be here?  Do you want to be here? 

 

 MR. JOHNSON: No. 

 

MR. LARRIVEE: I‟m always afraid to ask that question to the group 

as a whole because I can get a pretty–it‟s important that we all 

participate in the process.  But, you know, it‟s okay to say no, I really 

would rather not be here.  Is that your feeling? 
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 MR. JOHNSON: Yeah. 

 

(Trial Tr. at 136.)  Defense counsel then challenged Juror Johnson for cause, but 

after Mr. Johnson informed the court he was willing to serve, the court denied the 

challenge for cause. (Id.)   

 In an in-chambers meeting, the court further expanded on its ruling 

concerning defense counsel‟s Batson challenge: 

I was going to go back and check one of the other factors that 

the Court was considering in the course of the challenge that was 

made by the defendant, the additional person who was challenged, 

which was Mr. Johnson who did not want to be here.  And that was 

one of the additional factors that the Court did consider, is the State 

challenged all of the people who represented on the record that they 

really didn‟t want to be present. 

 

(Trial Tr. at 159-60.)   

 

 B. James’ Motion for New Trial 

 In James‟ brief supporting his request for a new trial, he argued that he was 

entitled to a new trial because the State withheld material evidence favorable to 

him, because it failed to disclose that within days of the offenses, an investigator 

with the Lake County Sheriff‟s Office, Tara Ewers, interviewed Shaw and 

photographed her.  The State did not make defense counsel aware of the 

photographs.  (D.C. Doc. 88.)   

The State filed a response in which it stated: 

On July 2, four days after the arrest, Detective Tara Ewers 

interviewed Ms. Shaw about the assault.  Ms. Shaw denied that the 
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Defendant assaulted her.  She also told Det. Ewers that she had no 

bruising or marks on her face or head.  Det. Ewers inspected Ms. 

Shaw and found no visible injuries.  Det. Ewers took no photographs 

of Ms. Shaw.  Further, Det. Ewers noted in her report that Ms. Shaw 

had no visible injuries.  Det. Ewers‟ report was provided to defense 

counsel in the course of standard disclosure.  

 

(D.C. Doc. 89 at 1-2.) 

 

 James replied to the State‟s response and attached an affidavit from Shaw in 

which she clarified that Detective Ewers did not photograph her.  (Shaw Affidavit 

attached to D.C. Doc. 92.)  Rather, on the date of the offenses, officers arrested 

Shaw for a probation violation, booked her and placed her in jail.  As part of the 

booking process, a detention officer photographed her.  Shaw indicated in her 

affidavit that she told Detective Ewers that the booking photograph would 

demonstrate that she did not have any injuries.  (Id.)   

 On January 22, 2009, the court held a hearing on James‟ request for a new 

trial.  (1/22/09 Transcript of Hearing, [1/22/09 Tr.].)  At the hearing, defense 

counsel explained that he spoke with Shaw after the trial, and she specifically 

recalled being photographed after the incident on June 28, 2007.  She initially 

recalled that Detective Ewers photographed her.  Defense counsel later concluded 

that Detective Ewers did not take photographs of Shaw, and Shaw then stated that 

she knew there were at least booking photographs of her.  (1/22/09 Tr. at 5.)  The 

prosecutor then responded that after receiving James‟ reply brief, he contacted the 

sheriff‟s office and learned that there was a booking photograph of Shaw, which 
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showed no injuries.  The prosecutor pointed out, however, that this was consistent 

with Detective Ewers‟ report and the trial testimony.  (Id. at 6.)   

 The court questioned defense counsel how the booking photo that showed no 

visible injuries, and merely corroborated the trial testimony that Shaw had no 

visible injuries, constituted new evidence.  After listening to defense counsel‟s 

response, the court ruled: 

Well, at this point in time what the Court‟s going to do, and I 

will reduce it to writing, but I‟m going to deny the motion for new 

trial, because more evidence of the same is not typically the kind of 

evidence that the Court has any understanding justifies the basis for a 

new trial.  And I‟ve not heard anything from anyone that indicates that 

the photo would show anything different than exactly what was the 

testimony from the opposing parties‟ witnesses to benefit the 

defendant.   

 

(1/22/09 Tr. at 6-7.) 

 

SUMMARY OF THE ARGUMENT 

 James‟ act of eluding Sergeant Duryee and his act of endangering the 

welfare of other drivers on a hazardous stretch of highway did not arise from the 

same transaction.  In the one instance, James thwarted public order to avoid 

prosecution and in the other, he created a substantial risk of serious bodily injury to 

unsuspecting travelers sharing the roadway with him. 

 The prosecutor did not have a discriminatory purpose to remove Juror 

Rogers with a peremptory challenge from serving on the panel.  Rather, as the trial 
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court correctly found, the prosecutor removed Juror Rogers not because she was 

Native American, but because she was a student who was not only missing class 

for jury selection but would miss classes, including mid-term examinations, for the 

duration of the trial.  The district court properly considered that the prosecutor used 

another peremptory challenge to remove the only other juror who articulated a 

strong desire not to serve- -Juror Johnson.  Finally, there is no merit to James‟ 

claim that the State‟s offered reason for striking Juror Rogers is pretextual, because 

it did not strike Juror Mackey, who is white.  Juror Mackey only identified a 

potential conflict should the trial flow into the following week, but the attorneys 

were very certain the trial would not go into the next week.  Further, Juror Mackey 

affirmatively stated that if he was selected he was on board and would not shirk his 

duties by selling out during deliberations to shorten the trial for his own 

convenience.  

 The district court correctly denied James‟ motion for a new trial based upon 

his claim that the State withheld a booking photograph of Shaw from him, which 

established that Shaw did not have physical injuries on the night that James was 

charged with assaulting her.  The court correctly concluded that with reasonable 

diligence, James could have at least learned of the photograph, of which the State 

was unaware, based upon his close relationship with Shaw.  In any event, the 

photograph was merely cumulative to the evidence presented at trial since the State 



 19 

never alleged to the jury that James had inflicted observable physical injuries upon 

Shaw.  Further, as the State pointed out below, James could have established the 

same thing by calling Detective Ewers to testify since Detective Ewers interviewed 

Shaw and documented in her report that Shaw had no visible, physical injuries.  

 

ARGUMENT 

I. THE STANDARD OF REVIEW 

 

 A district court‟s decision to grant or deny a defendant‟s motion to dismiss a 

charge on the basis of double jeopardy presents a question of law that this Court 

reviews for correctness.  State v. Neufeld, 2009 MT 235, ¶ 10, 351 Mont. 389,    

212 P.3d 1063, citing State v. Cech, 2007 MT 184, ¶ 7, 338 Mont. 330, 167 P.3d 

389.  When considering a trial court‟s ruling on a challenge that a litigant has 

exercised its use of peremptory challenges in a discriminating manner, this Court 

will defer to the trial court‟s findings of fact, unless clearly erroneous, and will 

review the trial court‟s application of the law de novo.  State v. Barnaby, 2006 MT 

203, ¶ 47, 333 Mont. 220, 142 P.3d 809, citing State v. Ford, 2001 MT 230, ¶ 7, 

306 Mont. 517, 39 P.3d 108.   

 This Court generally reviews a district court‟s denial of a motion for a new 

trial under the abuse of discretion standard.  State v. Clark, 2008 MT 391, ¶ 20, 

347 Mont. 113, 197 P.3d 977 (Clark II), citing State v. Clark, 2005 Mont. 330,  
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¶ 18, 330 Mont. 8, 125 P.3d 1099 (Clark I).  To prevail on a motion for a new trial, 

the defendant must satisfy the five-factor test from Clark I.  Clark I, ¶ 34.  The 

district court‟s findings of fact under the five-factor test must be supported by a 

preponderance of the evidence, and this Court reviews the findings of fact for clear 

error.  Clark II, ¶ 20.   

 

 

II. THE DISTRICT COURT CORRECTLY REJECTED JAMES’ 

CLAIM THAT STATUTORY DOUBLE JEOPARDY PRINCIPLES 

REQUIRED DISMISSAL OF THE CRIMINAL ENDANGERMENT 

CHARGE. 

 

 A. Introduction 

 

 Montana Code Annotated § 46-11-504, provides: 

 When conduct constitutes an offense within the jurisdiction of any 

state or federal court, a prosecution in any jurisdiction is a bar to a 

subsequent prosecution in this state if: 

 

 (1) the first prosecution resulted in an acquittal or in a conviction 

 and the subsequent prosecution is based on an offense arising 

 out of the same transaction;  

 

This Court uses the following three-part test to determine whether a subsequent 

prosecution is barred by Mont. Code Ann. § 46-11-504(1): 

(1) a defendant‟s conduct constitutes an offense within the 

 jurisdiction of the court where the first prosecution occurred 

 and within the jurisdiction of the court where the subsequent 

 prosecution is pursued; 

 

 (2) the first prosecution resulted in an acquittal or a conviction; and 
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(3) the subsequent prosecution is based on an offense arising out of 

 the same transaction [as that term is defined in § 46-1-202(23), 

 MCA].  

 

Neufeld, ¶ 11, citing Cech, ¶ 13.  All three factors must be met in order to bar 

subsequent prosecution.  State v. Gazda, 2003 MT 350, ¶ 12, 318 Mont. 516,  

82 P.3d 20.  In the district court, the parties only disputed whether James met the 

third factor.  

 

B. The District Court Correctly Concluded That James Did Not 

Meet the Third Factor. 

 

For purposes of interpreting “same transaction,” this Court uses the statutory 

definition of same transaction found at Mont. Code Ann. § 46-1-202(22), which 

states in relevant part: 

Conduct consisting of a series of acts or omissions that are  

motivated by: 

 

(a) a purpose to accomplish a criminal objective and that are 

necessary or incidental to the accomplishment of that objective . . . . 

 

State v. Tadewaldt, 277 Mont. 261, 265, 922 P.2d 463, 464 (1996).   

“Offenses arise from the same transaction when a defendant‟s underlying 

conduct of each prosecution is motivated by a purpose to accomplish the same 

criminal objective.”  Gazda, ¶ 20, citing State v. Sword, 229 Mont. 370, 374,     

747 P.2d 206, 208-09 (1987).  The facts in Sword, demonstrate circumstances in 
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which offenses arise from the same transaction.  In Sword, the United States 

charged Sword with violating the federal Endangered Species Act when he killed a 

bear in an area where bear hunting was prohibited.  Sword pled guilty in federal 

court.  Subsequently, the state of Montana charged him with making false 

statements on his application for a trophy license to transport the bear.  Sword, at 

373-74.  As a result of Sword‟s conduct in his federal charge of possessing, 

carrying and transporting a bear taken unlawfully, this Court concluded that his 

state charge of making a false statement was “motivated and necessary or at least 

incidental to the accomplishment of the criminal objective” of such conduct.  

Sword, at 374.  Thus, Sword‟s conduct met the definition of same transaction.  Id.   

In Cech, this Court reached the same result, and in so doing explained:  

Cech‟s underlying conduct which served as a basis for both 

prosecutions sought to accomplish the same criminal objective - -

control of the stolen vehicle - - leading to the filing of analogous 

charges directed at such conduct in both states.  Cech could not have 

been charged with possession of the stolen vehicle in Washington had 

he not first stole the Honda in Montana and taken it to Washington. 

 

Cech, ¶ 22.   

Conversely, in Tadewaldt this Court concluded that the same transaction 

factor is not met when conduct charged in a subsequent prosecution is distinct from 

conduct charged in the initial prosecution.  Law enforcement arrested Tadewaldt 

for DUI.  Tadewaldt, at 263.  Immediately following Tadewaldt‟s arrest, officers 

found several pills in his possession and charged him additionally with a felony 
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drug offense.  Id.  Tadewaldt pled guilty to the misdemeanor DUI offense in 

municipal court and moved to dismiss the felony drug charge alleging a statutory 

double jeopardy violation pursuant to Mont. Code Ann. § 46-11-504.  Id. at 264. 

On appeal, this Court concurred with the district court‟s conclusion that the 

two offenses did not arise out of the same transaction.  In so doing, the Court 

stated: 

The conduct underlying Tadewaldt‟s “criminal objective” of DUI - -

ingesting an unidentified substance and driving a vehicle while under 

the influence of that substance - - is unrelated to his possession of 

dangerous drugs.  Tadewaldt had completed his “criminal objective” 

of DUI and, later, Schedule III and IV drugs were found in his 

possession.  The drugs forming the basis of the criminal possession 

charge had not been ingested and did not contribute to Tadewaldt‟s 

impairment.  Thus, in statutory terms, Tadewaldt‟s conduct in 

possessing the dangerous drugs was not motivated by a purpose to 

accomplish the “criminal objective” of DUI, nor was it necessary or 

incidental to that “objective.” 

 

Tadewaldt, at 267. 

In Gazda, the two offenses at issue were the state charge of Deliberate 

Homicide and the federal charge of Felon in Possession of a Weapon.            

Gazda, ¶¶ 2-3.  In concluding that the two offenses did not arise from the same 

transaction, the Court stated: 

Furthermore, his [Gazda‟s] possession of a gun was not motivated by 

a purpose to accomplish the „criminal objective‟ of deliberate 

homicide, nor was it necessary or incidental to that objective.  In 

contrast, the State had to demonstrate that Gazda purposefully or 

knowingly caused the death of another human being through 

deliberate homicide.  Gazda‟s conduct of killing Smith was not 
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motivated by unlawfully possessing a gun.  The State even argues that 

this criminal objective could have been accomplished with any gun, 

not only the one proven to be in Gazda‟s possession in the federal 

case.  Gazda completed his criminal objective to unlawfully possess a 

firearm and ammunition well before he completed his criminal 

objective to purposefully or knowingly cause Smith‟s death. 

 

Id., ¶ 23.    

The Court addressed “same transaction” most recently in State v. Neufeld, 

2009 MT 235.  In Neufeld, the State charged Neufeld with Sexual Intercourse 

Without Consent, and the federal government charged Neufeld with Sexual 

Exploitation of Children and Possessing Child Pornography.  After Neufeld pled 

guilty to the federal charges, he moved to dismiss the State charge of Sexual 

Intercourse Without Consent arguing that Mont. Code Ann. § 46-11-504 barred the 

prosecution.  Id., ¶¶ 1-2.  The district court granted Neufeld‟s motion to dismiss 

and in so doing concluded the state and federal offenses arose from the same 

transaction. Id., ¶ 9.  

On appeal, this Court affirmed the district court because “Neufeld‟s criminal 

objective was to engage in sexual contact with a minor, and in addition he recorded 

that activity.  His sexual contacts with that minor constitute a crime under both the 

Montana statute and the federal statutes.”  Id., ¶ 20.  

In his brief, James argues that the facts in his case are analogous to the facts 

presented in Neufeld, Cech, and Sword, because his single criminal objective was 

to elude the police officer and avoid prosecution.  (Appellant‟s Br. at 18-19.)  As 
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the district court observed, however, a person may flee from an officer without 

creating a substantial risk of death or serious bodily injury, and conversely, a 

person can create a substantial risk of death or serious bodily injury on the 

roadway without an officer being in pursuit of that person.  Importantly, James 

chose to exceed the speed limit on a very dangerous stretch of highway before 

Sergeant Duryee entered the picture.  

When Sergeant Duryee first encountered James‟ vehicle on Highway 35, 

James was traveling at 72 miles per hour.  Sergeant Duryee explained that the 

speed limit on the highway ranged from 45 to 60 miles per hour.  Thus, even 

giving James the benefit of a 60 mile per hour maximum speed limit, he was well 

in excess of that limit on a highway with hazards such as falling rock, deer, dozens 

of blind approaches, a limited line of sight on a lot of the curves, a narrow 

shoulder, fallen trees and heavy traffic.  While it is true that when James noticed 

Sergeant Duryee‟s lights and sirens, he sped up to speeds exceeding 90 miles per 

hour.  Most likely, with the motivation to get away from Sergeant Duryee, he also 

endangered the lives of other innocent, unsuspecting travelers using the same 

roadway, both before and after Sergeant Duryee‟s approach.  

Under James‟ analysis, even if his conduct had resulted in the death of 

another driver on the roadway, he could not be held accountable for that conduct, 

because he claims his only criminal objective was to avoid contact with Sergeant 
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Duryee and any risk of harm or actual harm was only a byproduct of his desire to 

avoid getting caught.  While James may have been motivated to avoid Sergeant 

Duryee, he also created a substantial risk of serious injury to other persons on the 

roadway.  In the one instance, orderly public administration demands that we obey 

the directives of law enforcement officers to pull over, even if it is merely to allow 

the officers to pass by safely; in the other instance the general citizenry has a 

reasonable, legitimate expectation of being able to navigate in the community 

without risk of death or serious bodily injury resulting from the reckless conduct of 

another.  Although James claims he had the same criminal objective in both 

offenses, he both thwarted orderly public administration and created a hazard for 

unsuspecting travelers who had the misfortune to be on the same roadway. 

The district court correctly concluded that the tribal court offense of Eluding 

a Peace Officer and the district court offense of Criminal Endangerment did not 

arise from the same transaction.    
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III. THE DISTRICT COURT PROPERLY DENIED JAMES’ MOTION 

FOR MISTRIAL AFTER  CORRECTLY CONCLUDING THAT THE 

PROSECUTOR’S USE OF A PEREMPTORY CHALLENGE TO 

STRIKE JUROR ROGERS DID NOT VIOLATE THE PRINCIPLES 

OF BATSON v. KENTUCKY. 
 

 A. Introduction 

In Batson v. Kentucky, 476 U.S. 79 (1986), the United States Supreme 

Court established the rule that in a criminal case, the state cannot utilize its 

peremptory challenges to remove prospective jurors on the basis of race.
3
  The 

Court held that purposeful racial discrimination by the government in the jury 

selection process was a violation of the Equal Protection Clause of the 

Constitution.  Id., at 89.   

The Court set out a three-prong procedure for the trial court to use when 

determining whether a violation had occurred.  First, the defendant must make a 

prima facie case of purposeful discrimination.  Second, the State must provide 

race-neutral explanations for its peremptory strikes, and third, the trial court must 

then determine if the defendant has established purposeful discrimination.  Batson, 

at 97-98.   

                                                 
3
 Since the United States Supreme Court decided Batson, it has expanded Batson‟s 

scope.  For example, in addition the Batson criteria application to racially motivated 

peremptory challenges, the criteria have also been invoked to address other forms of 

discrimination in the jury selection process.  See, e.g., J.E.B. v. Alabama ex rel. T.B.,     

511 U.S. 127, 128 (1994) (Batson holding also prohibits gender discrimination during 

jury selection); Powers v. Ohio, 499 U.S. 400, 490 (1991) (any racially-motivated reason 

for striking a prospective juror is prohibited under Batson, whether the prospective juror 

shares the racial identity of the defendant or not.  
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This Court first addressed Batson and its progeny in State v. Ford,           

2001 MT 230, ¶¶ 8, 15, 306 Mont. 517, 39 P.3d 108.  This Court adopted the   

three-prong procedure set forth in Batson, but in Ford, this Court did not address 

the merits of the Batson challenge, because it concluded the challenge was 

untimely since defense counsel made the challenge after the court impaneled and 

swore the jury and dismissed the venire.  Id., ¶ 27.
4
 

 

B. James Failed to Establish Purposeful Discrimination After the 

  Prosecutor Provided a Race-Neutral Explanation for its   

  Peremptory Challenge of Juror Rogers. 

 

The only Batson prong at issue in the instant case is prong three - - whether 

James established purposeful discrimination through the prosecutor‟s use of 

peremptory challenges.  As a preliminary matter, James claims it is unclear 

whether the district court concluded that he failed to present sufficient evidence to 

raise an inference of purposeful discrimination in order to make a prima facie 

showing of discrimination, or the court concluded that James failed to adequately  

                                                 
4
 In the instant case, defense counsel first made his Batson challenge at a sidebar.  

The court then swore the 12 jurors and immediately took a recess.  Defense counsel then 

made a record of his Batson challenge in chambers, prior to the court dismissing the 

venire.  After the parties made their arguments, the court denied the challenge, and the 

parties returned to the court room to select an alternate juror.  Thus, it appears that under 

the circumstances of this case, defense counsel did make a timely Batson challenge.  
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rebut the State‟s race-neutral explanations for its peremptory strike of Juror 

Rogers.  (Appellant‟s Br. at 21.)  To the contrary, the district court‟s analysis 

clearly indicates that it concluded James did make a prima facie case of racial 

discrimination.  (See Trial Tr. at 149, 151.)  Further, whether or not a prima facie 

showing is made is rendered moot once the proponent of the strike offers a        

race-neutral reason for the peremptory challenge.  Hernandez v. New York, 500 

U.S. 352, 359 (1991).     

After James made his Batson challenge, the prosecutor explained that he 

used a peremptory challenge to strike Juror Rogers because she was a student.  She 

was missing class during jury selection, and would be missing classes, including 

mid-term examinations, for the duration of the trial.  The prosecutor was concerned 

that Juror Rogers could not be attentive at the trial while she was worrying about 

her classes.  While Juror Rogers understood her duty to participate in jury duty, she 

clearly preferred to attend her classes, and the prosecutor rightfully worried that if 

she were on the jury, she would be distracted.  

The second part of the Batson process, requiring the proponent of the strike 

to offer a race-neutral reason for the peremptory strike “does not demand an 

explanation that is persuasive or even plausible.”  Purkett v. Elem, 514 U.S. 765, 

767-68 (1995).  Rather, “the issue is the facial validity of the prosecutor‟s 

explanation.  Unless a discriminatory intent is inherent in the explanation, the 
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reason offered will be deemed race neutral.”  Id.  In James‟ case, the prosecutor 

unquestionably offered a race-neutral reason for using a peremptory challenge to 

strike Juror Rogers - - he was concerned that because Rogers is a student, at the 

time of jury selection she was missing classes, and she would continue to miss 

classes, including mid-term examinations, for the duration of the trial, she could 

not devote her full attention to the trial.  

Defense counsel attempted to rebut the prosecutor‟s race-neutral use of his 

peremptory challenge to strike Juror Rogers by stating: 

With regard to Ms. Rogers, she expressed the same time constraints 

that several other jurors did in terms of their obligations and her 

willingness to sit through the process if she were selected, and I  

don‟t think the State has overcome that issue. 

 

(Trial Tr. at 148.)  Notably, defense counsel did not specify the “several other 

jurors” of which he was speaking.  In considering James‟ Batson challenge, the 

court observed that the only other juror who mentioned a potential conflict was 

Juror Mackey, but that conflict would only become an issue if the trial went into 

the following week, and the attorneys had offered assurances that it would not. 

(Trial Tr. at 150.)  Thus, the court concluded that James did not sufficiently rebut 

the State‟s race-neutral explanation for its peremptory strike of Juror Rogers.  

On appeal, James now relies upon the Supreme Court‟s decision in      

Miller-El v. Dretke, 545 U.S. 231 (2005), to argue that, while the prosecutor‟s 

explanation may be race-neutral on its face and supported by the voir dire 
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transcript, it is pretextual because the prosecutor did not strike Juror Mackey, a 

white juror, due to his potential trial conflict.  (Appellant‟s Br. at 23-24.)      

The district court specifically addressed the differences between Juror 

Mackey‟s and Juror Rogers‟ responses, and the court‟s findings of fact in this 

regard are entitled to deference.  State v. Barnaby, 2006 MT 203, ¶ 52, 333 Mont. 

220, 142 P.3d 809, citing State v. Ford, 2001 MT 230, ¶ 18.  The district court 

correctly observed that Juror Mackey, whom the State did not strike with a 

peremptory challenge, did discuss a potential conflict, but articulated that if the 

trial ended before the following Monday, he would not have a problem.  Since the 

attorneys were 99% certain that the trial would not roll over into the following 

Monday, Juror Mackey told defense counsel that if he got selected for the jury he 

was “on board.”  (Trial Tr. at 133.)  Notably, Juror Mackey also clearly informed 

defense counsel that if he were selected, he could not compromise his beliefs 

during jury deliberations even if to do so would shorten the trial.  (Trial Tr. at 134.) 

Juror Mackey‟s statement that if he were selected for the jury he was “on 

board” indicated his willingness to serve.  While no one asked him the specific 

question of whether he would be totally focused, both his statement that if selected 

he was “on board” and his statement that he would not shorten jury deliberations 

for his own convenience indicate a person who is willing and able to serve.  In 

contrast, Juror Rogers recognized that, while every citizen has a duty to serve, it 
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would be difficult for her to serve as a juror at that specific time.  In fact, the 

district court described that Juror Rogers expressed “specific and very forceful” 

concerns about her ability to serve.   

In considering James‟ claim of pretext, the district court also properly 

considered that the State used a peremptory challenge to strike Juror Johnson, the 

other prospective juror who expressed a desire not to serve on the jury.  In his 

brief, James criticizes the court for its consideration of Juror Johnson, because this 

suggestion did not come from the prosecutor.  After a prosecutor has offered a 

race-neutral explanation for a peremptory strike, however, the trial judge can 

consider all relevant factors when deciding whether a prosecutor intended to 

discriminate.  See Hernandez, at 363-64.  Further, this Court has instructed trial 

courts to “develop fully a record for review–a record that includes all relevant facts 

and information relied upon by the trial court to render its decision . . . .”  Barnaby, 

¶ 52.  The State‟s use of its peremptory challenge to strike Juror Johnson, who 

clearly did not want to serve on the jury, was certainly relevant to and supportive 

of the court‟s conclusion that the prosecutor did not exercise its peremptory 

challenge of Juror Rogers with the purpose to discriminate.  

Juror Johnson was not Native American; he just did not want to be there. 

Juror Johnson was much blunter about not wanting to serve on the jury than Juror 

Rogers, but the end result is the same - - two persons who may not be willing or 
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able to devote their full attention to the trial.  Even though this was not sufficient to 

challenge the jurors for cause, the prosecutor recognized the situation and struck 

both Juror Rogers and Juror Johnson with peremptory challenges.   

James maintains, however, that Juror Mackey expressed even greater 

reluctance not to serve than Juror Rogers, and thereby tries to liken his case to the 

circumstances in Turner v. Marshall, 121 F.3d 1248 (9th Cir. 1997).  In Turner, the 

Ninth Circuit Court of Appeals recognized that a “comparative analysis of jurors 

struck and those remaining is a well-established tool for exploring the possibility 

that facially race-neutral reasons are a pretext for discrimination.”  Id., 1251-52.  

At issue in Turner, was the prosecutor‟s use of a peremptory challenge to strike a 

male African American juror because he expressed some concerns about looking at 

gruesome photographs, when the prosecutor did not strike a white, female juror 

who expressed even greater reluctance to look at gruesome photographs.               

Id. at 1252-53.    

The facts in the instant case are easily distinguishable from those in Turner, 

because Juror Rogers identified an ongoing conflict of great import to her that 

would last for the duration of the trial; whereas Juror Mackey identified a potential 

conflict if the trial went into the next week.  Despite Juror Mackey‟s initial 

response that if the trial went into the next week, he would not be there, he later 

stated he was willing to serve and if he were selected, he would never compromise 



 34 

his integrity to shorten jury deliberations for his own convenience.  In contrast, 

Juror Rogers recognized her obligation to serve, but clearly preferred not to serve 

on this jury panel.   

The trial court was in the best position to evaluate the demeanor and 

credibility of the two jurors and the prosecutor.  As the United States Supreme 

Court has recognized: 

In the typical peremptory challenge inquiry, the decisive question will 

be whether counsel‟s race-neutral explanation for a peremptory 

challenge should be believed.  There will seldom be much evidence 

bearing on that issue, and the best evidence will be the demeanor of 

the attorney who exercises the challenge.  As with the state of mind of 

a juror, evaluation of the prosecutor‟s state of mind based on 

demeanor and credibility lies “peculiarly within a trial judge‟s 

province.” 

 

Hernandez v. New York, 500 U.S. 352, 365, citing Wainwright v. Witt,               

469 U.S. 412, 428, (1985).  This Court should affirm the district court‟s denial of 

James‟ Batson challenge.  

 

IV. THE DISTRICT COURT PROPERLY DENIED JAMES’ MOTION 

FOR A NEW TRIAL BASED UPON HIS CLAIMED DISCOVERY OF 

A BRADY VIOLATION. 

 

 A. Introduction 

 

James filed a motion for a new trial, claiming that he had discovered new 

evidence, namely a booking photograph of the Partner and Family Member Assault 

victim, and that the State should have turned over the photograph to him, because 
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it was exculpatory.  James claims that the State‟s failure to provide him with the 

booking photograph violated the principles of Brady v. Maryland, 373 U.S. 83 

(1963).  

In order to prevail on a motion for a new trial in light of newly discovered 

evidence, James must satisfy the following five-factor test: 

(1) The evidence must have been discovered since the defendant‟s  

  trial; 

 

(2) The failure to discover the evidence sooner must not be the 

 result of a lack of diligence on the defendant‟s part; 

 

(3) The evidence must be material to the issues at trial; 

 

(4) The evidence must be neither cumulative nor merely   

  impeaching; and 

 

(5) The evidence must indicate that a new trial has a reasonable 

 probability of resulting in a different outcome.   

 

Clark I, ¶ 34.   

 

 The party seeking to establish a Brady violation in Montana bears the burden 

of establishing that: 

(1) the State possessed evidence, including impeachment evidence, 

 favorable to the defense; 

 

(2) the petitioner did not possess the evidence nor could he have 

 obtained it with reasonable diligence; 

 

 (3) the prosecution suppressed the favorable evidence; and 

 

 (4) had the evidence been disclosed a reasonable probability exists  

  that the outcome of the proceedings would have been different.  
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State v. Giddings, 2009 MT 61, ¶ 48, 349 Mont. 347, 208 P.3d 363, citing State v. 

Johnson, 2005 MT 318, ¶ 12, 329 Mont. 497, 125 P.2d 1096. 

 The district court concluded that James did not meet his burden of 

establishing a Brady violation and failed to satisfy the five-factor test for a new 

trial based upon newly discovered evidence.  (See Appellant‟s Ex. D.)    

 B. Discussion 

 In the instant case, the district court‟s denial of James‟ motion for a new trial 

hinged primarily upon the factors that, with reasonable diligence, James could have 

obtained the booking photograph of his girlfriend prior to the trial and, in any 

event, the evidence was merely cumulative of the evidence presented at trial.  

James claimed that the booking photograph of Shaw would have clearly 

demonstrated that Shaw did not have any physical injuries on the night he was 

alleged to have hit her in the face.  The court, however, reasoned that the State, 

through its witnesses, never claimed that Shaw had physical signs of injuries. 

 The prosecutor was unaware of Shaw‟s booking photograph because he was 

unaware that she was arrested on an alleged probation violation on the same night 

James hit her.  Nonetheless, the booking photograph clearly was in the State‟s 

possession.  The prosecutor, however, obviously did not intentionally withhold the 

booking photograph from James.  Moreover, the booking photograph was taken of 

Shaw, who was James‟ partner.  Even though defense counsel did not represent 
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Shaw, he obviously had access to Shaw through James and with some diligence 

could have at least learned of Shaw‟s arrest, which culminated in the booking 

photograph. 

 Further, James did receive a copy of Detective Ewers‟ report in which 

Detective Ewer stated that when she interviewed Shaw, Shaw denied that James hit 

her.  Since Detective Ewer did not observe any physical injuries to Shaw, she did 

not photograph her.  Thus, James could have called Detective Ewer to testify that 

when she interviewed Shaw, she did not observe any physical signs of injury.  In 

fact, Detective Ewer did not bother to photograph Shaw since she did not observe 

any physical injuries.  

 Even assuming, however, that this Court disagrees with the district court‟s 

conclusion that James could have accessed the booking photograph with 

reasonable diligence, the district court still correctly denied James‟ motion for a 

new trial because Shaw‟s booking photograph, demonstrating that she did not have 

physical injuries, was merely cumulative to the evidence the State presented.  Two 

of the State‟s witnesses testified that they saw James hit Shaw in the face.  Shaw 

did not appear and contradict this testimony, and James did not call Detective Ewer 

to establish that Shaw had no visible signs of injury.  Neither of the State‟s 

eyewitnesses claimed that they observed any physical injuries to Shaw, other than 
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Reedstrom‟s testimony that Shaw‟s cheek was red.  Brock did not testify that he 

observed any physical injuries and explained that Shaw declined medical services.  

 As James acknowledges in his brief, bodily injury includes physical pain. 

See Mont. Code Ann. § 45-2-101(5).  Based upon Reedstrom‟s and Brock‟s 

eyewitness accounts that they observed James hit Shaw in the face, it was 

reasonable for the jury to deduce that Shaw suffered physical pain irrespective of 

whether there were visible signs of injury such as bruising, swelling or bleeding. 

Thus, even if James had presented Shaw‟s booking photograph at trial, showing 

the jury that Shaw did not have a physically observable injury, the evidence would 

have been merely cumulative since the State did not allege that Shaw suffered 

observable physical injuries, and the eyewitnesses did not describe such injuries. 

Further, Shaw‟s booking photograph taken sometime after James hit her in the face 

is not inconsistent with Reedstrom‟s testimony that, when he first approached 

Shaw, her cheek was red.  The redness Reedstrom observed right after he saw 

James hit her in the face could easily have dissipated by the time Shaw was 

arrested, booked and photographed. 

 The district court correctly denied James‟ motion for a new trial on the 

Partner and Family Member Assault charge. 
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     CONCLUSION 

 The State respectfully requests that this Court affirm the district court‟s 

denial of James‟ motion to dismiss the Criminal Endangerment charge on double 

jeopardy grounds, the district court‟s denial of James‟ Batson challenge during jury 

selection and the district court‟s denial of James‟ motion for a new trial.  

Respectfully submitted this ____ day of December, 2009. 

STEVE BULLOCK 

Montana Attorney General 

215 North Sanders 

P.O. Box 201401 

Helena, MT 59620-1401 
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 Assistant Attorney General 
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