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UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH DAKOTA 

CENTRAL DIVISION 
 

 
UNITED STATES OF AMERICA, 
 
      Plaintiff and Appellee, 
 
vs. 
 
DALE LESMEISTER, 
 
  Defendant and Appellant. 

 

 
CR. 09-30092 

 
 

APPELLANT’S REPLY BRIEF 

 
Introduction 

 Dale Lesmeister’s position on this appeal is based on the following propositions: 

1. The statutory offense of 18 U.S.C. §113(a)(4) is equivalent to a “simple 

battery” and, as such, incorporates the common law defenses associated 

with battery. 

2. Defense of property against a trespasser is a defense applicable in this 

case. 

3. There is a prima facie showing of evidence in the record to shift the 

burden of proof on this defense to the Government. 

4. The Government has not sustained its burden of proof beyond a 

reasonable doubt with respect to Lesmeister’s defense of his property. 

This Reply Brief will demonstrate that the Government’s responsive brief has not 

effectively countered any of these propositions and that therefore the judgment of 

conviction in the lower court should be reversed. 

 
Legal Argument 

1. Section 113(a)(4) incorporates common law defenses. 

“[W]here a federal criminal statute uses a common-law term of established 

meaning without otherwise defining it, the general practice is to give that term its 

common-law meaning.”  United States v. Turley, 352 U.S. 407, 411 (1957).  See also 

Morisette v. United States, 342 U.S. 246, 263 (1952) (“[W]here Congress borrows terms 
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of art in which are accumulated the legal tradition and meaning of centuries of practice, it 

presumably knows and adopts the cluster of ideas that were attached to each borrowed 

word in the body of learning from which it was taken and the meaning its use will convey 

to the judicial mind unless otherwise instructed.”); United States v. Dupree, 544 F.2d 

1050, 1051 (9th Cir. 1976) (“The common-law meaning of a common law-law term used 

in a federal criminal statute provides a source from which statutory precision may be 

derived.”); United States v. Bell, 505 F.2d 539, 540 (7th Cir. 1974), cert. denied, 420 U.S. 

964 (1975).   

Thus, the term “assault” as in “assault by striking, beating or wounding” has been 

held by the Eighth Circuit to be the equivalent of simple battery.  United States v. Knife, 

592 F.2d 472, 482 (8th Cir. 1979).  Accord, United States v. Guilbert, 692 F.2d 1340, 

1343 (11th Cir. 1982) (because Congress did not define “assault,” the term should be 

given its common law meaning).   

The legal tradition that attaches to the term “assault” includes the common law 

defenses, including self-defense and defense of property.  See, e.g., United States v. 

Jackson, 569 F.2d 1003 (7th Cir. 1978) (self-defense is a defense to the charge of 

assaulting a federal officer); United States v. Gettings, 75 Fed.Appx.  670, 2003 WL 

22171497 (9th Cir.)1 (instructions on reasonable force accurately set forth the elements of 

the defendant’s affirmative defense to the charge of assault); United States v. Thompson, 

29 F.3d 637, 1994 WL 386103 (9th Cir.) (discussion of defense of self-defense to an 

assault charge). 

2. Defense of property against a trespasser is a defense to the section 

113(a)(4) battery charge. 

The common law tradition recognizes defense of property as a defense to the 

charge of assault.  See, e.g., People v. Root, 170 Ill.App. 608, 1912 WL 2358, *1: 

One has no right to go into or upon the premises of another, whether it is a 
business office, store, workshop, factory, or other place of business, when 
the owner has forbidden him to do so. When a person enters the premises 
of another, and is requested to depart and refuses so to do, the owner may 

                                                        
1   Citation of an unpublished opinion from the 9th Circuit is clearly not binding on 
this Court, just as is the case with published decisions from other Circuits.  It is cited here 
for information purposes only.  See Fed. R. App. Proc. Rule 32.1, Advisory Committee 
Notes. 

Case 3:09-cr-30092-MAM   Document 48    Filed 04/29/10   Page 2 of 7



  3

eject him without incurring liability, providing he uses no more force than 
is reasonably necessary for that purpose. 
 

See also 1 WHARTON, CRIMINAL LAW AND PROCEDURE, § 340 (1957), quoted in United 

States v. Singletary, 33 C.M.R. 358, 361, 1963 WL 4868 (“The act of touching must be 

unlawful to constitute a battery.  No offense is committed if the defendant has acted 

under a privilege to commit a battery in defense of person or property . . . .”). 

  The use of force to prevent or terminate a trespass is widely recognized as a 

defense to a criminal assault charge under state law.  See, e.g., Ala. Code 13A-3-25 (“A 

person in lawful possession or control of premises . . . may use physical force upon 

another person when and to the extent that he reasonably believes it necessary to prevent 

or terminate what he reasonably believes to be the commission or attempted commission 

of a criminal trespass by the other person in or upon such premises.”); Ind. Code 35-41-

3(b) (“With respect to property other than a dwelling . . . a person is justified in using 

reasonable force against another person if the person reasonably believes that the force is 

necessary to immediately prevent or terminate the other person's trespass on or criminal 

interference with property lawfully in the person's possession. . . .”); La.Rev.Stat. § 14:19 

(“The use of force or violence upon the person of another is justifiable when committed 

for the purpose of preventing a . . . trespass against property in a person’s lawful 

possession . . . .”); 21 Okla.Stat. § 643 (“To use or to attempt to use force or violence 

upon or toward the person of another is not unlawful . . . (3) when committed either by 

the person . . . preventing or attempting to prevent . . . any trespass or other unlawful 

interference with real or personal property in such person’s lawful possession . . . .”); 

Tex. Penal Code § 9.41(a) (“A person in lawful possession of land or tangible, movable 

property is justified in using force against another when and to the degree the actor 

reasonably believes the force is immediately necessary to prevent or terminate the other's 

trespass on the land or unlawful interference with the property.”); Wisc.Stat.Ann. 

§939.49(1) (“A person is privileged to threaten or intentional use force against another 

for the purpose of preventing what the person reasonably believes to be an unlawful 

interference with the person’s property.”).2  All of these statutory provisions include the 

                                                        
2   See also Model Penal Code § 3.06(1): 

Subject to the provisions of this Section . . . the use of force upon or 
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condition in one form or another that the use of force must be reasonable under the 

circumstances. 

As cited in the Appellant’s opening brief, South Dakota has codified the common 

law defense relating to defense of property: 

 

Any person is justified in the use of force or violence against 
another person when the person reasonably believes that such conduct is 
necessary to prevent or terminate the other person's trespass on or other 
criminal interference with real property or personal property lawfully in 
his or her possession or in the possession of another who is a member of 
his or her immediate family or household or of a person whose property he 
or she has a legal right to protect. 
S.D.C.L. § 22-18-4. 

 
This section allows the owner of property to use reasonable force in order to terminate a 

trespass on real property.  See, e.g., State v. Pellegrino, 1998 SD 39, ¶ 12, 577 N.W.2d 

590, 595 (“When a person enters the dwelling house of another with the latter's 

permission, the occupant may thereafter for whatever reason request him to leave; if the 

request is refused, reasonable force may be used to eject him.”) (quoting 2 C. TORCIA, 

WHARTON'S CRIMINAL LAW § 131, at 220-22 (15th ed. 1994)). 

 Thus, the case relied upon by the Government, United States v. Barnett, 492 F.2d 

790 (5th Cir. 1974), fits very easily within this framework.  The facts in Barnett are 

instructively different from the facts in this case: 

Hutchinson, an Internal Revenue officer, went to Barnett's 
residence to interview him in connection with a levy which had been made 
on a Mr. Sikes' pay. It was thought by Hutchinson that Sikes might be 
working for Barnett.  Hutchinson introduced himself to Barnett, who was 
standing in the front yard of his home, and while opening his file, 
Hutchinson mentioned the name of Larry Sikes. Barnett exploded 
violently, using profanity, and knocked Hutchinson to the ground. Nine 
stitches were required to close Hutchinson's wounds. 

                                                                                                                                                                     
toward the person of another is justifiable when the actor believes that 
such force is immediately necessary: (a) to prevent or terminate an 
unlawful entry or other trespass upon land or a trespass against or the 
unlawful carrying away of tangible, movable property, provided that such 
land or movable property is, or is believed by the actor to be, in his 
possession or in the possession of another person for whose protection he 
acts . . . . 
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 Id. at 790-91. 
 

As the court pointed out, Hutchinson entered the grounds in the line of duty to ask 

a few simple, official questions.  At all times, he was just off the public road, on the edge 

of Barnett’s property, a considerable distance from Barnett’s house, and in no way 

impeding the use or enjoyment of the property.  By contrast, Dupree had previously been 

told to stay away from the business, had once again been told to leave, was impeding the 

entry of a vehicle coming on the property for business purposes, and had acted defiantly 

and obscenely when told to leave.  

Barnett actually supports Lesmeister’s position in that it implicitly recognizes the 

availability of the defense of property against a trespasser defense and it rejects the 

defendant’s argument because his actions were clearly beyond the scope of the privilege.  

In incorporating the common law defense into the meaning of the term “assault,” the 

commonly accepted limitations of the defense must be honored as well.  This leads to the 

critical issue on this appeal – did the Government have the burden to prove beyond a 

reasonable doubt that Lesmeister exceeded the bounds of the defense of property 

privilege? 

3. The burden of proof with respect to defense of property shifted to the 

Government. 

The Government must carry its burden of proof beyond a reasonable doubt on all 

elements of the offense, as well as on the defendant’s affirmative defenses.  See, e.g., 

United States v. Corrigan, 548 F.2d 879, 802 (10th Cir. 1977) (“The question is whether 

the instruction, taken as a whole, adequately informed the jury that prosecution’s burden 

of proof beyond a reasonable doubt applied to defendant’s affirmative defenses.”).  See 

also Mullaney v. Wilbur, 421 U.S. 684, 704 (1975) (affirmative defense of self-defense 

required the prosecution to negate it beyond a reasonable doubt); United States v Gama, 

141 F.3d 1186, *2 (Table) (10th Cir. 1998) (affirmative defense of entrapment required 

proof against it by the prosecution beyond a reasonable doubt); United States v. Jackson, 

569 F.2d 1003, 1008, fn. 12 (7th Cir. 1978) (affirmative defense of self-defense required 

the government to negate it beyond a reasonable doubt); United States v. Alexander, 471 

F.2d 923, 943 (D.C. Cir. 1973) (affirmative defense of provocation required government 

to prove its absence beyond a reasonable doubt); Government of the Virgin Islands v. 
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Smith, 278 F.2d 169, 173 (3d Cir. 1960) (affirmative defense of incapacity due to 

epileptic seizure required the prosecution to prove its absence beyond a reasonable 

doubt); State v. Burtzlaff, 493 N.W.2d 1, 7 (S.D. 1992) (when affirmative defense of self-

defense is raised, the state must prove beyond a reasonable doubt that the killing was 

without the authority of law). 

4. The Government has not sustained its burden of proof beyond a 

reasonable doubt. 

As shown in the Appellant’s opening brief, there was considerable evidence to 

establish the basis for Lesmeister’s defense of his property.  The primary question is 

whether he exceeded the bounds of that defense through an unreasonable exercise of 

force. The record, however, demonstrates that force was Lesmeister’s last resort and, in 

terms of degree, was limited to a push.   

Dupree knew he was not welcome at Lesmeister’s service station and was asked 

to leave on two occasions.  His response to the second verbal request to vacate the 

property was “fuck you, you son of a bitch!”  Lesmeister did not strike or beat Dupree.  

Instead, Lesmeister pushed Dupree.  Although it was only 11:00 a.m., Dupree’s blood 

alcohol level was a .44 and Dupree fell flat on his face.   The Government’s expert, Dr. 

Rud, was forced to concede that he could not, with medical certainty, say that the injuries 

could not have been caused by a “slight degree of force.” (T.T., p. 140, ll. 14-17).  This 

established reasonable doubt and the motion for acquittal should have been granted by 

the judge. 

 

Conclusion 

 American jurisprudence has recognized justification and defense of property for 

hundreds of years.  Neither judges nor legislators have forced innocent property owners 

to tolerate trespassers, drunks, loiterers or disorderly individuals to interfere with 

property or livelihood.  Although the Government appears to generally agree with this 

principle, it argues that it should be limited to the state and local level i.e. that this right is 

relinquished if one owns property subject to federal jurisdiction.  However, the 

Government has failed to put forth any legal or rational argument for construing federal 

law differently.   
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 For Lesmeister and the working community in Eagle Butte, this is not simply an 

intellectual exercise.  Indeed, the record, including the testimony of law enforcement 

officers, demonstrates that the business community is frustrated and fatigued with Dupree 

and the loitering and panhandling epidemic in Eagle Butte.  Lesmeister pushing Dupree 

after two requests to leave was not unlawful. Although Dupree fell on his face, the 

Government’s own expert could not attribute the injuries to excessive force and, in fact, 

testified the injuries could have been the result of a .44 blood alcohol level and the 

diminished or non-existent motor skills and reflexes associated with it.    

 Respectfully submitted this 29th day of April, 2010.       
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