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UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH DAKOTA 

CENTRAL DIVISION 
 
      * 
UNITED STATES OF AMERICA,  *     CR 09-30092 
      * 
  Plaintiff and Appellee, * 
      * 
     vs.      *    APPELLANT’S OPENING 
      *                     BRIEF 
DALE LESMEISTER,   *  
      * 
  Defendant and Appellent. * 
      * 
____________________________________*___________________________________ 
 

Introductory Statement 

 On September 3, 2009, Carl Dupree, known by law enforcement and the Eagle 

Butte Community to be a panhandler, loiterer, and lewd individual, walked onto Dale’s 

Service Station. Dale Lesmeister asked Dupree to vacate the premises.  Dupree walked 

slowly to the east side of the property, where he stopped in front of a vehicle, which was 

attempting to access the gas pumps.  At this point, Lesmeister yelled for Dupree to “get 

out of the way.”  Dupree’s response was to turn to Lesmeister, raise both of Dupree’s 

middle fingers in the air and yell, “fuck you, you son of a bitch!”   

 Lesmeister moved quickly towards Dupree, put his hand on Dupree’s back and 

pushed him, stating “get moving.”  Dupree fell straight forward, arms by his side, and 

landed flat on his face.  Dupree suffered serious injuries as his arms and hands did not 

come forward to break Dupree’s fall.  Although it was only a little after eleven o’clock in 

the morning, Dupree’s blood alcohol level was .445%.   

 Four women, all tribal members, drove approximately 100 to 115 feet from the 

west side of the property to where Dupree was lying on the ground.  The women rendered 

aid to Dupree and began yelling, screaming, and throwing rocks at Lesmeister.  Law 

enforcement arrived within minutes.  The women urged law enforcement to arrest 

Lesmeister, but law enforcement refused to do so.  Instead, law enforcement gave each 

woman a criminal complaint/affidavit to complete.  Although law enforcement would 

have liked to have obtained statements from all witnesses (including non-tribal 
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members), the scene was chaotic and, as a result, the only statements obtained were from 

the four women who insisted Lesmeister be arrested. 

 The United States subsequently charged Lesmeister with Assault by Striking, 

Beating, or Wounding under 18 U.S.C. §§ 113(a)(4) and 1152.  Lesmeister’s affirmative 

defense was common law justification, or authorized force to remove a trespasser.  A 

court trial was held before United States Magistrate Judge Mark A. Moreno.  At trial the 

government relied upon testimony from Dupree, the four women who filled out criminal 

complaints/affidavits, and an emergency room doctor the government designated and 

called as an expert witness to testify as to Dupree’s injuries and the force required to 

cause such injuries.  However, as set forth in more detail later, this testimony proved to 

be problematic.   

Despite a blood alcohol level of .445%, Dupree denied having anything to drink 

on the day in question.  He told at least two versions of what he thought happened to him, 

including one version in which he was “ganged by four individuals.”  Dupree admitted 

that he had “definitely” been told, even prior to this incident, that he was not welcome at 

Dale’s Service Station.   

Of the four women who testified, one admitted that she had falsified her entire 

criminal complaint/affidavit and that she in fact had not witnessed the incident.  Another 

woman testified that one of the large pop machines on the east side of the property 

obstructed her view of the incident, but that perhaps an individual had physically moved 

the pop machine within minutes of the incident.  The remaining two eye witnesses 

testified that Lesmeister and Dupree’s backs were to these witnesses, while they observed 

the incident from over one-hundred feet away.   

The government’s expert witness, Dr. Rud, testified that at a .445% blood alcohol 

level, an individual’s balance and coordination would be compromised.  In addition, Dr. 

Ruud testified that the slightest degree of force could knock such an individual off 

balance and that the individuals parachute reflex would be significantly delayed or non-

existent.  Consequently, an individual with a blood alcohol level of .445% could, if 

knocked off balance, suffer injuries identical to Dupree’s as the result of a slight degree 

of force.  Ultimately, Dr. Rud could not give an opinion to a reasonable degree of 
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medical certainty that Carl Dupree’s injuries were the result of an appreciable degree of 

force. 

Daxton Galilipo, a tribal member and employee at Dale’s Service Station, had the 

closest view of the incident.  He testified that Dupree put both hands in the air, raised his 

middle fingers and said “fuck you, you son of a bitch.”  Gallipo witnessed Lesmeister 

move quickly towards Dupree, put his hand on Dupree’s back and say “keep moving.”  

According to Gallipo, Dupree fell straight forward “like a board” and fell flat on his face.      

The Magistrate Court did not render a verdict immediately after the trial.  Instead, 

the Court took the case under advisement.  Approximately one week later, the Court 

rendered a general verdict of guilty.  The Court did not issue a written decision, findings 

of fact, or conclusions of law.   

The primary issue on appeal is whether the Government produced sufficient 

evidence to prove beyond a reasonable doubt that Lesmeister used excessive force in 

dealing with a trespasser on his commercial property. 

 
Statement of the Facts1 

 On September 3, 2009, Carl Dupree (“Dupree”) was walking slowly across Dale’s 

Service Station when Lesmeister told him to get out of the way of a vehicle attempting to 

come in to the gas station.  (T.T., p. 172, l. 25 through p. 173, l. 5).  Dupree had been 

drinking and later tested out at .445% blood alcohol.  (T.T., p. 123, ll. 3-7).  He stopped 

and turned to face Lesmeister, raised his middle fingers in the air and said “fuck you, you 

son of a bitch!”  (T.T., p. 173, ll. 6-10).  Lesmeister moved with dispatch towards Dupree 

and pushed him. Dupree fell to the ground, sustaining serious injuries because he did not 

break his fall with his hands.  (T.T., p. 17, ll. 8-9; p. 18, ll. 11-14).  There were four 

women at the gas station at the time of the incident and they all filled out witness 

statements and later testified at the trial.  To understand how this all came about, it is 

necessary to review the testimony of the victim and the eye witnesses in some detail. 

 
1  This statement of the facts is made in light of the standard of review that the 
evidence supporting a conviction must be viewed in the light most favorable to the 
government.  Although the credibility of evidence supporting the conviction may not be 
challenged, this statement of the facts will describe in some detail the circumstances for 
each eye-witness in order to properly understand the limits of their testimony. 
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Carl Dupree.  Dupree was well known to law enforcement in the area.  Donny 

Farlee, a police sergeant for the Cheyenne River Sioux Tribe (T.T., p. 142, ll. 24-25), 

testified that he knew Dupree from prior incidents of public intoxication (T.T., p. p. 176, 

ll. 1-13; p. 182, l. l. 15 through p. 183, l. 10) and panhandling (T.T., p. 176, ll. 14-23).    

With respect to the panhandling, Farlee testified that he and his staff had on numerous 

occasions told Dupree to stay away from businesses in the Eagle Butte community.  

(T.T., p. 169, ll. 15-25).  In fact, Farlee had an encounter with Dupree panhandling only a 

week before this incident.  (T.T., p. 176, ll. 14-16).  According to Farlee, Dupree was 

verbally abusive, but complied “most of the time” and did not resist arrest.  (T.T. p. 183, 

ll. 11-15).  Norman Schuler, chief of police for the City of Eagle Butte police department 

(T.T., p. 291, ll. 1-2), testified that he had known Dupree for a few years and that he had, 

on several occasions, told Dupree to leave areas where panhandlers gather2 (T.T., p. 294, 

ll. 8-17). 

Dupree himself admitted that he had been asked to leave Lesmeister’s place in the 

past: 

Q . . . .  You had been told – prior to this incident, you had been 
shooed away from Dale’s in the past, hadn’t you? 

A Yes, definitely. 
Q And you had been told on numerous occasions by police and 

specifically, the city chief of police, Norm Schuler – do you know 
Norm? 

A Yes, I do. 
Q And you were told by Mr. Schuler that you’re not to be around 

those businesses, haven’t you? 
A Up by LTM, but not Dale’s Service.  He never said anything. 
Q But has Mr. Schuler shooed you away from businesses in the past? 
A Downtown, yes. 
Q About how may times do you know over the years? 
A Too many times. 
Q Too many times.  Too many to count? 
A Yes. 

                                                        
2 Panhandling is a serious problem in Eagle Butte.  (T.T., p. 292, ll. 8‐10).  Schueler, 
as the Eagle Butte City Chief of Police, is not permitted to arrest tribal members.  
(T.T., p. 293, ll. 14‐15).  Sergeant Farlee and tribal law enforcement do not condone 
panhandling, but give priority to other, more serious offenses on the reservation.  
(T.T., p. 164, l. 18 through p. 166, l. 4).   On any given shift, there are only three tribal 
law enforcement officers for a reservation that is almost 4,000 square miles.  (T.T. p. 
164, ll. 2‐13).     
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Q You ultimately though you make your way back to those places, 
don’t you? 

A Once in a while, yes. 
 

(T.T., p. 278, ll. 5-24) (emphasis added). 
 
With respect to September 3, 2009, the date of the incident, Dupree testified that 

he had consumed about six beers the night before, but had not had anything to drink that 

morning.  (T.T., p. 279, ll. 13-25).  Despite the fact that there is a public sidewalk to the 

south of Dale’s Service Station (T.T., p. 300, ll. 19-21), Dupree walked onto the property.  

(T.T., p. 190, l. 24 through p. 191, l. 3).  At that point, Lesmeister asked Dupree to leave.  

(T.T., p. 272, l. 22 through p. 273, l. 12).  What happened next was described by Daxton 

Gallipo, a tribal member and an employee at Dale’s Service Station, who was closest to 

the scene (T.T., p. 304, ll. 16-24; p. 307, ll. 3-10): 

Q Okay.  Tell me a little bit, when did you first see Mr. Dupree and 
where was he? 

A I first seen him when he – he was walking eastward and he came 
out from the south side of the building. 

Q Okay.  And did you have a clear view of him from where you were 
standing? 

A Yes. 
Q And what, if anything, did Mr. Dupree do at that time? 
A He stopped and turned around as a either big Ford or Chevy was 

pulling a big trailer, approximately 14-foot long, he stopped 
directly in front of them so they had to stop.  He turned around and 
gestured with both his middle fingers and said F-you, you SOB. 

 
(T.T., p. 307, l. 24 through p. 308, l. 11). 

  
Q After you saw Mr. Dupree raise the middle fingers and say F-you, 

you SOB, did you see Dale? 
A Yes, I seen Dale approach from the same direction that Carl had 

came from. 
Q Okay.  Was Dale kind of running at that time? 
A He was moving at a quick pace. 
Q Did you hear Dale say anything to him? 
A Not until he got right to him. 
Q Okay.  And before Dale got to Mr. Dupree, did he stop – did Dale 

stop? 
A No. 
Q Okay.  Did he – what did you see Dale do, if anything, at that 

time? 
A He put his hand directly on Carl’s back. 
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Q One hand or two? 
A One. 
Q Okay.  And did he say anything at that time? 
A I thought I heard him say, you got to keep moving. 
Q When you say he put his hand on his back, would you describe for 

the Judge, was it a shove, was it a forceful shove or did he place 
his hand on his back? 

A It was more place his hand on his back to kind of let him know he 
was there. 

Q And what, if anything, happened then? 
A Carl fell over, like he couldn’t move his feet. 
Q Well, did he – did you see him stagger at all? 
A No. 
 * * * * * 
Q So what did you – what did you mean, you said it looked like he 

couldn’t move his feet? 
A He just fell straight over like a board would fall. 
Q Okay.  Did he – did you see did he land on his hands? 
A No. 
Q What did he land on? 
A The whole front of his body. 
 

(T.T., p. 309, l. 4 through p. 310, l. 14). 
 
Dupree described the contact as a push.  (T.T., p. 273, l. 17).  He also testified 

that, after he fell, Lesmeister got on top and beat him with his fist.  (T.T., p. 273, l. 21 

through p. 274, l. 3; p. 280, l. 25 through p. 281, l. 2).  No other witnesses, however, 

testified that they saw Lesmeister beating Dupree.  (See, e.g., T.T., p. 310, ll. 21-22).  

There was additional embellishment of the story by Dupree at the Rapid City Regional 

Hospital when he told the staff there that he been “ganged up on by four individuals.”  

(T.T., p. 280, ll. 17-20; see also p. 136, ll. 10-17). 

Sammy Houston.  On September 3, 2009, Sammy Houston took her kids to Dale’s 

Service Station to get some snacks.  (T.T., p. 10, ll. 6-11).  She was accompanied by 

Michelle Byington, a cousin by marriage.  (T.T., p. 11, ll. 2-5).  Ms. Houston parked her 

car by the vending machines area and went into the store at the station.  (T.T., p. 12, l. 3 

through p. 13, l. 7).  She visited with Lesmeister in the store while the vending area was 

being swept.  (T.T., p. 13, ll. 7-13).  After her kids were done with the vending machines, 

she came out just as Dupree was walking by.  (T.T., p. 14, ll. 2-3).  She described Dupree 

as follows: 
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Q How did [Carl] appear to you at that time? 
A He seemed like he was drunk. 
Q Is that an unusual situation when you see Carl? 
A No, it‘s pretty normal. 
Q Does he oftentimes appear in Eagle Butte at places? 
A Yeah, he does. 
Q Would you call him – I don’t want to put words in your mouth, but 

kind of a street person? 
A Yeah, he’s kind – yeah, a street person. 
Q Would you say he has an alcohol problem just – 
A Yeah. 
 

(T.T., p. 15, ll. 7-17). 
 
Ms. Houston then described Lesmeister coming out of the store and telling 

Dupree that he needed to leave the premises, that he needed to keep on walking.  (T.T., p. 

16, ll. 4-13).  Although the tone he used was a clear command (“directive”), Lesmeister 

did not use swear words or any racial epithets.  (T.T., p. 16, ll. 8-17).  Dupree, however, 

turned around and “flipped Dale off.”  (T.T., p. 16, l. 18 through p. 17, l. 3). 

Q Okay.  Did you see how Dale reacted to that? 
A Dale went running over there and pushed him, pushed him down. 
 * * * * * 
Q When you say he pushed him, what part of Dale’s body did that – 

how did he accomplish that? 
A He just ran up to him and pushed. 
Q You showed us with two hands? 
A Yeah, with two hands, just pushed him. 
Q And two hands were on what part of Carl’s body? 
A On his back. 
Q And you say he’s running.  How would you describe his running to 

that spot? 
A Like I would say he was running at full speed towards him. 
Q Again, you can’t get into any – you can’t get into their mind.  

Dale’s mind, but did he appear to be upset or not upset before he 
did that? 

A Before all that happened, it didn’t seem like Dale was upset, but 
after Carl flipped him off, then it seemed like he did get pretty mad 
about that.   

Q The shove that you – or push that you described, what happens to 
Carl when he’s pushed like that? 

A Carl, he hits the ground and -- where my vehicle was sitting, I 
could hear his head bounce off of the ground. 

 
(T.T., p. 17, l. 8 through p. 18, l. 14). 
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Ms. Houston was, at this point, observing the altercation from inside her car at a 

distance of about 110 to 115 feet away.  (T.T., p. 42, l. 11 through p. 43, l. 17).  In 

addition, it is important to note: 

Q So at 115 feet, while you’re sitting in your car, Dale was running 
to the east, correct? 

A Yeah. 
Q So when he approached Carl, Dale’s back would have been to you? 
A Yeah, Dale’s back was to me. 
 

(T.T., p. 43, l. 23 through p. 44, l. 3). 
 

Ms. Houston then drove3 her car over to Carl and got out and gave assistance.  

(T.T., p. 19, ll. 22-24; p. 23, ll. 5-15).  When the police came, Ms. Houston filled out a 

witness statement in which she described the incident as a hate crime.  (T.T., p. 47, ll. 17-

21).  She testified that she was pretty mad at that point (T.T., p. 48, ll. 12-21) and that the 

situation generally was chaotic and emotional: 

Q You did write in your written statement, it was a hate crime.  Was 
there something said that made you at least put that in your written 
statement? 

A Just Erin – Erin West, she kept screaming that at Dale that it was a 
hate crime and it was a hate crime so I just think I just wrote that 
on there because everybody was screaming it and stuff, so – 

Q Did – to your knowledge, was there anything said about – by Dale 
about Carl being an Indian that you remember at all? 

A Not that I heard.  And I don’t remember.  There was kind of – 
everybody – I mean, there was a lot of screaming and hollering 
going on so I was just trying to keep my kids in the car and trying 
to keep them away from it. 

 
(T.T., p. 50, l. 19 through p. 51, l. 6). 
 

Michelle Byington.  Ms. Byington was in the front passenger’s seat in Sammy 

Houston’s car.  (T.T., p. 190, ll. 5-9).  She did not go into the vending machine area with 

Ms. Houston and the kids.  (T.T., p. 189, ll. 6-14; p. 190, ll. 24-25).  She described the 

incident from her vantage point of 110 to 120 feet away as follows: 

Q What next do you see, what happens next? 

                                                        
3 It is remarkable that all the eye witnesses drove from their vantage point to the 
scene of the incident.  (T.T., p. 19, ll. 22‐24); (T.T., p. 63, l. 21 through p. 64, l. 1).    
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A [Carl’s] walking by the pump, and he gets – there’s a big old 
cement between Dairy Queen and Dale’s, he’s like maybe about 
three yards – yeah, about three yards from it, and he turns around, 
and he flips Dale off. 

Q Meaning uses a hand gesture to raise his middle finger? 
A Yes. 
Q Now, before that point in time, did you hear any conversation 

between Dale and Carl or see what appeared to be a conversation 
between Dale and Carl? 

A No. 
Q When he flips the bird, and you see him – when you see Carl do 

that, in what direction is he flipping it? 
A Towards Dale. 
Q Okay.  So you also see Dale at that time? 
A He’s standing in front of his door. 
Q And you – is the – when he flips him off, is that the first time you 

see Dale or had you seen Dale come out of his store before that? 
A No, that’s how I noticed Dale was in front of his store is I seen him 

flip someone off and I looked to see who it was. 
Q Okay.  What happens next? 
A And he turns. 
Q Who’s he? 
A Carl turns to go walk towards Dairy Queen, and Dale comes 

charging at him and shoves him. 
Q When he moves from the front of his door to where Carl is, how 

would you describe that movement?  Was it walking, was it 
running, was it hard running, was it – 

A It was like charging. 
Q Okay. 
A Like he was playing football. 
Q Okay, and when he got to where Carl was, what – did you see 

contact between the two of them? 
A Yeah, I seen him shove him. 
Q And again, you saw who shove who? 
A Oh, I saw Dale shove Carl. 

* * * * * 
Q When Dale – when Dale had that contact with Carl, what happened 

to Carl’s body? 
A He fell face forward. 
 

(T.T., p. 193, l. 14 through p. 195, l. 13). 
 
Christie West.  Ms. West was at Dale’s Service Station on September 3 in order to 

get quarters for her kids to take to the carnival in town.  (T.T., p. 54, l. 19 through p. 55, l. 

8).  The quarter coin machines were located adjacent to the front door of the station store.  
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(T.T., p. 55, ll. 11-23).  This is how she described the scene after she saw Dupree turn 

and walk away from the gas pumps: 

Q Did you see what Dale did? 
A Yeah, at that point Dale started running – running really fast 

towards Carl. 
Q Okay. 
A And I thought he going to like tackle him or something because he 

was running pretty fast.  At that point, I hollered because I just 
assumed he was going to do something to the man and Carl was 
still walking the other way.  And then I seen Dale running up to 
him at fast speed, but as soon as he reaches Carl, and he stops and 
he uses both his hands and pushes really with a lot of force. 

 
(T.T., p. 61, ll. 2-12). 

 
Ms. West testified that Lesmeister’s back was towards her when he pushed Dupree.  

(T.T., p. 92, ll. 14-16).   

On cross-examination, Ms. West was pressed by counsel with respect to her 

ability to observe the altercation and testify truthfully as to what she had seen: 

Q Okay.  Now, are you claiming that when you saw this happen, you 
were to the east of that Coke machine? 

A To the west of that. 
Q To the west.  That’s right.  How did you see through the Coke 

machine then? 
A I was by – I was – see this other Coke machine over here? 
Q Correct. 
A That’s where I was standing. 
Q But this Coke machine we’re looking at the one closest to us is 

farther south than the other Coke machines to the west? 
A I don’t think that machine was there when this happened. 
Q Okay.  I just want to clarify, you were – you were standing to the 

east of this machine or this machine wasn’t there? 
A Well, it’s shown in the picture there, but at the time the incident 

happened, I don’t remember it being there. 
 

(T.T., p. 98, l. 24 through p. 99, l. 13); See also Exhibit 5.  
  
Before she went back to her vehicle, she hollered at Lesmeister, saying “you 

didn’t have to do that to him.”  (T.T., p. 63, ll. 11-12).  She then got in her car and drove 

over to where Carl was laying.  (T.T., p. 63, l. 21 through p. 64, l.1).  Like Ms. Houston, 

Ms. West admitted to being very emotional when she filled out her witness statement:  “I 
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was very upset when I wrote that statement and I don’t even know what I was talking 

about then . . . .”  (T.T., p. 86, ll. 18-19; see also p. 87, ll. 20-22) (emphasis added).   

Erin West.  Erin West was in the van driven by her sister, Christie West.  (T.T., p. 

223, ll. 3-11.  There were seven kids in the van.  (T.T., p. 223, ll. 12-15).  Her sister had 

left the car to get quarters from the quarter machine.  (T.T., 223, l. 5).  Although her 

signed affidavit contained much the same narrative and detail as the other witnesses, Ms. 

West admitted at trial, that she did not in fact see Lesmeister push Dupree because her 

vision was obstructed by another vehicle.4  (T.T., p. 241, l. 24 through p. 242, l. 20; p. 

250, ll. 17-23).  She did, however, add to the chaotic atmosphere following the incident 

by yelling at Lesmeister at close range.  (T.T., p. 243, ll. 12-25).  When Lesmeister 

walked away, Ms. West threw rocks at him.  (T.T., p. 37. l. 10 through p. 38, l. 1). 

Dr. John Rud.  Hired and called by the Government, Dr. Rud was there to render 

an expert opinion on the force necessary to produce the kinds of injuries that Carl Dupree 

suffered: 

Q Are these injuries more extensive or less extensive than a simple 
slip and fall or can you – do you have an opinion as to that? 

A Personal opinion is I think there was some fairly considerable force 
that would have caused these injuries rather than just a simple slip 
and fall. 

 
(T.T., p. 122, ll. 18-23). 
 

Dr. Rud confirmed that the medical records showed that Dupree had a blood 

alcohol content of .445% (T.T., p. 123, ll. 3-7) when measured approximately one and 

one-half hours after the incident (T.T., p. 135, ll. 11-12).  When questioned whether 

Dupree’s blood alcohol content could have been higher at the time of the incident, he 

replied:  “Probably a little – possibly a little higher.”  (T.T. p. 135, l. 123 through p. 136, 

l. 1).   

With respect to the effect of a substantial amount of alcohol in the system would 

have on balance and reflexes, Dr. Rud testified: 

                                                        
4 Remarkably, the Government conceded that Ms. West’s Criminal 
Complaint/Affidavit was false, but argued that the falsities should not be held 
against Ms. West because the Criminal Complaint/Affidavit was not notarized.  (T.T., 
p. 246, ll. 14‐22).   
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Q Now at .40 even for the chronic alcoholic, again – and I know we 
covered it, but just one more time, the reflexes would be 
significantly delayed or non-existent at that level? 

A I would anticipate, yes. 
Q And the balance would be severely compromised? 
A Yes, sir. 
Q Person that’s walking around at a level .40, it wouldn’t take a great 

deal of force to compromise that person’s balance, would it? 
A I would not think so, but again it would depend on the individual 

and how – how I mean how – what can they do at .40.  Some 
tolerate it a lot better than others if – even if they’re veteran 
drinkers.  It’s kind of an individual thing.  I wouldn’t blanket 
statement everybody. 

Q But it’s certainly possible, in your opinion? 
A Yes. 
Q Okay.  It’s also possible that once the balance was compromised, 

the parachute reflex would either be significantly delayed or it 
wouldn’t work, is that right? 

A Right. 
Q And that individual then could fall flat on their face, couldn’t they? 
A They could. 
Q And if that individual landed on concrete, and let’s say weighed 

about 210 pounds, flat on the face, it could cause lacerations to the 
head, you agree with that? 

A Yes. 
Q It could cause a broken nose? 
A Yes. 
Q Could cause lacerations to the lips? 
A Yes. 
Q Could cause the teeth to come through the lips? 
A Yes. 
Q Essentially, could cause the same injuries that Carl Dupree 

sustained? 
A It’s possible. 
 

(T.T., p. 131, l. 18 through p. 133, l. 3).   
 
Where this left the matter is that Dr Rud could no longer say, with a reasonable 

degree of medical certainty, that a great force had produced Dupree’s injuries: 

Q You’re saying that the force could have caused those injuries, 
correct? 

A I think it could have. 
Q But you also testified that if somebody were to be knocked off-

balance, even with a slight degree of force, 210 pounds and face 
plant into that surface that could also cause those injuries? 
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A Yes, sir. 
Q So you’re not sitting here saying you have an actual opinion 

beyond a reasonable degree of medical certainty? 
A I do not have a definite judgment on that, just a simple Gestalt, 

that’s all. 
 

(T.T., p. 140, ll. 11-22) (emphasis added). 
 

If the Government’s own expert could not rule out the real possibility that Dupree’s 

injuries could have been caused by slight force, then the eye-witness testimony becomes 

critical regarding what they saw and what they did not see. 
 

Standard of Review 

The standard of review in this case is well-established: 

“We review the sufficiency of the evidence supporting a conviction in the 
light most favorable to the Government and draw all reasonable inferences 
in favor of the jury's verdict.”  United States v. Hollow Horn, 523 F.3d 
882, 890 (8th Cir. 2008 (citing United States v. Beck, 496 F.3d 876, 878 
(8th Cir. 2007)) (internal quotations omitted). Reversal is only appropriate 
“if we conclude that no reasonable jury could have found the accused 
guilty beyond a reasonable doubt.”  Id. 

 United States v. Lohnes, 554 F.3d 1166, 1168 (8th Cir. 2009). 
 

The Government, however, must carry its burden of proof beyond a reasonable 

doubt on all elements of the offense, as well as on the defendant’s affirmative defenses.  

See, e.g., United States v. Corrigan, 548 F.2d 879, 802 (10th Cir. 1977) (“The question is 

whether the instruction, taken as a whole, adequately informed the jury that prosecution’s 

burden of proof beyond a reasonable doubt applied to defendant’s affirmative 

defenses.”).  See also Mullaney v. Wilbur, 421 U.S. 684, 704 (1975) (affirmative defense 

of self-defense required the prosecution to negate it beyond a reasonable doubt); United 

States v Gama, 141 F.3d 1186, *2 (Table) (10th Cir. 1998) (affirmative defense of 

entrapment required proof against it by the prosecution beyond a reasonable doubt); 

United States v. Jackson, 569 F.2d 1003, 1008, fn. 12 (7th Cir. 1978) (affirmative defense 

of self-defense required the government to negate it beyond a reasonable doubt); United 

States v. Alexander, 471 F.2d 923, 943 (D.C. Cir. 1973) (affirmative defense of 

provocation required government to prove its absence beyond a reasonable doubt); 

Government of the Virgin Islands v. Smith, 278 F.2d 169, 173 (3d Cir. 1960) (affirmative 
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defense of incapacity due to epileptic seizure required the prosecution to prove its 

absence beyond a reasonable doubt); State v. Burtzlaff, 493 N.W.2d 1, 7 (S.D. 1992) 

(when affirmative defense of self-defense is raised, the state must prove beyond a 

reasonable doubt that the killing was without the authority of law). 

What underlies the holdings of these cases is that the affirmative defense relates 

to at least one element of the offense, like, for example, self-defense in a murder case 

may negate the element of malice or self-defense in a voluntary manslaughter case may 

negate the element of voluntariness.  Similarly, the use of reasonable force to expel a 

commercial trespasser may negate the assault “by striking, beating, or wounding” 

required by section 113(a)(4). 
 

Legal Argument 

 18 U.S.C. § 113(a)(4) proscribes “[a]ssault by striking, beating, or wounding . . .”  

Although the crime is labeled as an assault, it requires physical contact, which is the 

equivalent of simple battery.  United States v. Guilbert, 692 F.2d 1340, 1343 (11th Cir. 

1982).  Because Congress did not define “assault,” the term is given its common law 

meaning.  Id. at 1343. 

 Therefore, the crime at issue, like common law simple battery, “requires neither  

particular degree of severity in the injury nor that type of specific intent which 

characterizes more serious offenses under Section 113.”  Id. at 1344 (quoting United 

States v. Stewart, 568 F.2d 501, 505 (6th Cir. 1978).  Although not requiring a degree of 

severity in the injury or specific intent, the words “striking, beating, or wounding” do 

suggest a degree of severity in the means of the physical contact.   

It is well settled at common law that justification is a defense to battery.  See 

Lemel v. Smith, 187 P.2d 169, 176 (Nev. 1947) (“[A]s owner, the defendant had a right to 

order plaintiff from the premises, and in case of refusal had the right to remove him by 

force, if necessary.”); Tomblinson v. Nobile, 229 P.2d 97, 99 (Cal. App. 1951) (“It is true 

that [defendant] had the right to eject trespassers from the premises involved, if the 

circumstances warranted such action.”); Ryan v. Marren, 104 N.E. 353, 354 (Mass. 1914) 

(“It does not seem to be disputed by the plaintiff that he used abusive and insulting 

language while upon the defendant’s premises; and if this was true, the defendant’s 

barkeeper being at that time in charge of the store was justified in ordering the plaintiff to 
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leave, and, if he refused to go, in using such force as was reasonably necessary under the 

circumstances to remove him from the premises.”). 

South Dakota has codified the common law defense of justification.  See S.D.C.L. 

§ 22-18-4 (authorizing the use of force or violence when a person reasonably believes it 

is necessary to “prevent or terminate the other person’s trespass  . . . .”); SOUTH DAKOTA 

PATTERN JURY INSTRUCTION 2-9-1 (instructing that it is lawful to use force “in preventing 

or attempting to prevent any trespass.”). 

1. At the Time Force Was Used, Dupree Was A Trespasser on Lesmeister’s 
Property. 

 
Under South Dakota law, a trespasser is “[o]ne who intentionally and without a 

consensual or other privilege (a) enters land in possession of another or any part thereof 

or causes a thing or third person so to do, or (b) remains thereon is liable as a trespasser 

to the other irrespective of whether harm is thereby caused to any of his legally protected 

interests.  Benson v. State, 2006 SD 8, ¶ 74, 710 N.W.2d 131, 150 (citing Rumpca v. 

State, 2002 SD 124, ¶ 10 n.2, 652 N.W.2d 795, 798 (quoting RESTATEMENT (SECOND) OF 

TORTS § 158(a))).  Where one enters upon land with consent, such consent may be 

withdrawn by the owner and continued presence thereafter will constitute a trespass.  See, 

e.g., State v. McCormack, 674 P.2d 1117 (N.M. 1984) (trespass “consists of unlawfully 

entering or remaining upon the lands of another knowing that such consent to enter or 

remain is denied or withdrawn by the owner or occupant thereof.”); Rager v. McCloskey, 

111 N.E.2d 214, 216-17 (N.Y. 1953) (trespass consists not only of unauthorized entry but 

also of refusal to leave once permission to remain has been withdrawn); Rogers v. Board 

of Road Commissioners of Kent County, 30 N.W.2d 358, 360 (Mich. 1948) (consent for 

placement of snow fence had expired and the failure to remove the fence constituted a 

trespass). 

In this case, there was an implied consent for members of the public to enter the 

property for business and related social purposes.  But Dupree no longer came within that 

general implied consent.  He had been told to stay away from the Eagle Butte businesses 

in general and Dale’s Service Station in particular. (T.T., p. 169, ll. 15-25; p. 278, ll. 5-

24).  Even if Dupree is somehow regarded as on the property with implied permission, 

such permission was clearly withdrawn when he was asked to leave.  (T.T., p. 272, l. 22 
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through p. 273, l. 12).  When he then stopped in front of a vehicle attempting to enter the 

station area for a business transaction, the direction to leave took on greater urgency.  

When Dupree expressed his defiance through an obscene gesture and abusive language, 

Lesmeister took action to remove the trespasser from the property.  The question then 

becomes whether he used reasonable force in so doing. 

2. The Force Used by Lesmeister Was Reasonable. 

Any person is justified in the use of force or violence against 
another person when the person reasonably believes that such conduct is 
necessary to prevent or terminate the other person's trespass on or other 
criminal interference with real property or personal property lawfully in 
his or her possession or in the possession of another who is a member of 
his or her immediate family or household or of a person whose property he 
or she has a legal right to protect. 
S.D.C.L. § 22-18-4. 

 
This section codifies the common law defense of justification.  It allows the 

owner of property to use reasonable force in order to terminate a trespass on real 

property.  See, e.g., State v. Pellegrino, 1998 SD 39, ¶ 12, 577 N.W.2d 590, 595 (“When 

a person enters the dwelling house of another with the latter's permission, the occupant 

may thereafter for whatever reason request him to leave; if the request is refused, 

reasonable force may be used to eject him.”) (quoting 2 C. TORCIA, WHARTON'S 

CRIMINAL LAW § 131, at 220-22 (15th ed. 1994)). 

In this case, it is essential to be clear on what the eye-witnesses saw and also on 

what they did not see.  Excluding Erin West, who admitted at trial that she did not see the 

altercation notwithstanding her signed affidavit to the contrary, the other three women 

who supported the Government’s position all testified that they saw Lesmeister run up to 

Dupree and push him to the ground. (T.T., p. 17, l. 8 through p. 18, l. 14; p. 61, ll. 2-12; 

p. 193, l. 14 through p. 195, l. 13).  It is also beyond dispute that the injuries Dupree 

suffered were serious.   

The real question, however, is whether these witnesses were in a position to 

observe whether the force used was reasonable or excessive.  The testimony was that 

Lesmeister’s back was to them when he pushed Dupree in the back. (T.T., p. 43, l. 25 

through p. 44, l. 1; p. 92, ll. 14-16).  They saw Dupree fall down and they inferred from 

that result that the push must have been hard and arguably excessive.   
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Sammy Houston:   Q  When you say he pushed him, what part of Dale’s body did 

that – how did he accomplish that?  A  He just ran up to him and pushed.  Q  You 

showed us with two hands?  A  Yeah, with two hands, just pushed him.  Q   And 

two hands were on what part of Carl’s body.  A  On his back. . . .  Q  The shove 

that you – or push that you described, what happens to Carl when he’s pushed like 

that?  A  Carl, he then hits the ground and – where my vehicle was sitting, I could 

hear his head Bounce off of the ground.”  (T.T., p. 17, l. 20 through p. 18, l. 14). 
 
Michelle Byington:  “Q  Okay, and when he got to where Carl was, what did you 

see contact between the two of them?  A  Yeah, I seen him shove him.  Q  And 

again, you saw who shove who?  A Oh, I saw Dale shove Carl.   * * * * *         

Q  When Dale – when Dale had that contact with Carl, what happened to Carl’s 

body?  A  He fell face forward.”  (T.T., p. 194, ll. 21-25). 
 
Christie West: “And then I seen Dale running up to him at fast speed, but as soon 

as he reaches Carl, and he stops and he uses both his hands and pushes really with 

a lot of force.”  (T.T., p. 61, ll. 9-12). 
 
Even if we credit these witnesses for accurately reporting what they saw, this is 

not conclusive as to whether the force used by Lesmeister was excessive.  Ms. Houston 

and Ms Byington observed the incident from about 115 to 120 feet away in the car, a 

distance great enough that Ms Houston drove her car over to Dupree. (T.T., p. 19, ll. 22-

24; p. 23, ll. 5-15).  Christie West purported to see the incident even though her view 

would have been obstructed by a Coke machine that she claimed was not there at the 

time.  (T.T., p. 99, ll. 2-9). Given these problems with the eye-witness testimony, the 

Government brought in an expert to opine on how much force was necessary to produce 

the injuries documented in the medical records. 

Instead of closing the deal, Dr. Rud opened the door wide for reasonable doubt.  

Prepared to give his opinion that the injuries had been caused by a “fairly considerable 

force” (T.T., p. 122, ll. 18-23), he finally was forced to concede that he could not, with 

medical certainty, say that the injuries were anything but the result of a “slight degree of 

force” coupled with impaired coordination and reflexes. (T.T., p. 140, ll. 14-17).  This 

established reasonable doubt as a matter of law and for that reason the motion for 
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acquittal should have been granted by the judge. 
 

Conclusion 

Neither the law nor basic sense requires hard working, good people to stand by 

idly and permit known trespassers, drunks, and loiterers to interfere with property and 

livelihood.  To the contrary, the common law and state legislatures around the country 

permit an individual to use force to prevent or terminate a trespass.  In this case, force 

was not Lesmeister’s initial reaction.  Instead, he asked Dupree to leave on two 

occasions.  Dupree was not as accommodating.  Dupree’s response was profane, to the 

point, and consistent with law enforcement’s encounters with him. 

Lesmeister did not strike or beat Dupree- -Lesmeister pushed Dupree.  Dupree 

was so inebriated that morning that he fell flat on his face. Testimony from four 

witnesses, selected from a rock throwing mob, and an expert witness who could not 

render an opinion as to force, are insufficient to prove the absence of justification beyond 

a reasonable doubt.  

WHEREFORE, Dale Lesmeister respectfully requests this Court reverse the 

Magistrate Court’s verdict and enters a judgment of acquittal.   

 

Respectfully submitted this 30th day of March, 2010.             
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