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JURISDICTIONAL STATEMENT 

Plaintiff, Wells Fargo Bank (“Wells”), is a national banking association. Under 

Hertz Corp. v. Friend, 130 S. Ct. 1181 (2010), Wells’s principal place of business is 

San Francisco, California. 

Defendant, Lake of the Torches Economic Development Corporation (the 

“Corporation”) is chartered by the Lac du Flambeau Band of Lake Superior 

Chippewa Indians (the “Tribe”) and organized under tribal law to, inter alia, 

manage and operate the Tribe’s gaming facility, Lake of the Torches Resort Casino 

(the “Casino”) pursuant to the Indian Gaming Regulatory Act, 25 U.S.C. §§ 2701 et. 

seq. (“IGRA”). The Corporation’s principal place of business is Wisconsin. A tribal 

corporation is a citizen of the state where it has its principal place of business. Cook 

v. AVI Casino Enters., Inc., 548 F.3d 718, 724 (9th Cir. 2008). The Corporation 

refuses to repay a $50 million loan and the amount in controversy exceeds $75,000. 

(A002 ¶ 3.)1 There is diversity jurisdiction. 28 U.S.C. § 1332.  

On January 6, 2010, the district court dismissed the case. (SA003.) On January 

11, 2010, the court issued its Decision and entered Judgment thereon. (SA004; 

SA001.) A Corrected Judgment was entered January 19, 2010. (SA002.) On 

February 8, 2010, within 28 days of the Judgment, Wells filed a Rule 59(e) Motion 

to Vacate Judgment (Doc. 49) and Rule 15(a) Motion for Leave to Amend Complaint 

                                                 
1 Citations to documents in the Short Appendix are “SA__.” Citations to documents 
in the Supplemental Appendix are “A__.” Citations to the Record on Appeal are 
“Doc. ___,” referencing the Document Number in the CM/ECF system. 
Page citations are to the document’s pagination, not the CM/ECF—assigned 
pagination. 
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(Doc. 50) (the “Motions”). The court denied the Motions on April 23, 2010. (SA016–

031.) Notice of Appeal was filed on April 30, 2010. (Doc. 66.) This Court has 

appellate jurisdiction. 28 U.S.C. § 1291; Fed. R. App. P. 3(a)(1), 4(a)(1)(A), 

4(a)(4)(A)(iv).   
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ISSUES PRESENTED FOR REVIEW 

1. Is an Indenture, executed by the Corporation as part of a $50 million bond 
financing, a “management contract” under IGRA, due to certain contingent and 
unexercised provisions designed to facilitate repayment, when the parties did 
not intend to enter into a management agreement, the Corporation has at all 
times exclusively managed and operated the Casino, and the Corporation has 
not been harmed? 

2. If the Indenture is a “management contract,” can the Indenture nevertheless be 
enforced without implicating the contingent provisions to avoid a 
disproportionate sanction against the Bondholder and an unjust windfall to the 
Corporation?  

3. If the Indenture is void, are other documents, including a corporate resolution, 
also void, either as “management contracts,” or because they were not submitted 
to the National Indian Gaming Commission (“NIGC”)?  

4. Should leave to file an amended complaint have been granted? 
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STATEMENT OF THE CASE 

This is an appeal from a judgment, and subsequent ruling on a Rule 59 motion 

to vacate the judgment, invalidating as void ab initio an Indenture, Bonds, and a 

Bond Resolution—among other documents—issued by the Corporation as part of a 

$50 million bond-financing.   

Wells filed its complaint and a motion to appoint a receiver on December 21, 

2009. (A001–011.) Wells alleged that the Corporation had breached the Indenture, 

and sought a receiver, to secure repayment of the Bonds. On December 28, the 

district court, Judge Crabb, stated that a receiver was “warranted” and set an 

expedited evidentiary hearing for January 6, 2010. (SA032; SA034–035.) In 

response, the Corporation asserted, contrary to its own express representations and 

the opinion of its counsel, that there was no valid waiver of sovereign immunity, 

and no jurisdiction, because the Indenture was an invalid management contract 

under IGRA.  

On January 5, 2010, Judge Crabb recused herself and the case was reassigned to 

Judge Randa of the Eastern District of Wisconsin. (Doc. 26.) Judge Randa cancelled 

the January 6, 2010 hearing and set a status conference for January 6, 2010. 

(SA036–037.) 

On January 6, 2010, Judge Randa cancelled the status conference and dismissed 

the case, finding the Indenture void ab initio because it was a “management 

contract that was executed without prior approval from the [NIGC].” (SA003 

Case: 10-2069      Document: 6      Filed: 06/30/2010      Pages: 67



- 5 - 

(citation omitted).) On January 11, 2010, the court issued an opinion explaining its 

Decision. (SA4–15.)   

Wells filed timely motions to vacate the judgment and for leave to file an 

amended complaint. (Docs. 49-50, 52.) The amended complaint referenced multiple 

documents wherein the Corporation waived sovereign immunity, including a Bond 

Resolution, and pled additional claims for breach of contract, restitution, 

reformation and unjust enrichment. (Doc. 50-1.) After briefing, the district court:  

(1) issued an order denying Wells’s motion to vacate; (2) found the Bond Resolution 

and all other documents associated with the Bond transaction that waived 

immunity void ab initio because they were not submitted to the NIGC; and (3) 

therefore found the amended complaint “futile” because the Corporation had not 

waived sovereign immunity. (SA016–031.) Wells appealed. (Doc. 66.)    
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STATEMENT OF FACTS 

A. Overview 

The Corporation—directly and through counsel—made multiple representations 

in January 2008 that the Indenture and other Bond documents were valid and 

enforceable, did not violate any law, did not require approval of the NIGC or any 

other regulatory authority, and specifically were not management contracts. In 

reliance on those representations, the Bondholder purchased the Bonds for 

approximately $50 million. In December 2009, despite having adequate funds to 

make payments on the Bonds, the Corporation stopped depositing Casino revenues 

into agreed-upon accounts. The Corporation now claims the Indenture was an 

unapproved “management contract,” and there was no jurisdiction because the 

Indenture’s Sovereign Immunity waiver was void. 

All parties agree, and the court below found, that the bond financing was not 

intended to create a management contract under IGRA. The Bondholder and Wells 

have never operated or managed the Casino or exercised any of the alleged 

“management” provisions. The Corporation has never alleged that any of the 

contested provisions ever harmed the Corporation. If the decision below is affirmed, 

the Corporation will retain the approximately $47 million principal balance of the 

loan. 

B. The Corporation Issues Bonds To Refinance Debt And To Provide 
Funding For Another Tribal Venture 

The Corporation wholly owns the Casino located in Lac du Flambeau, Wisconsin. 

(A017.) In January 2008, the Corporation issued taxable gaming revenue bonds (the 
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“Bonds”) in the principal amount of $50,000,000, bearing interest at twelve percent 

per annum. (Doc. 50-5 at 1.) The Bonds were a “promise[] to pay” and required fixed 

bi-annual interest payments on April 1 and October 1 of each year; fixed principal 

payments on October 1 of each year; and matured on October 1, 2012. (Id.; A170.) 

The Corporation sought a lender to: (1) refinance approximately $27.8 million of 

existing debt (A017.) Doc. 50-5 at 6); and (2) to fund a $16 million loan to the Tribe 

for an unrelated casino project (A017; Doc. 50-5 at 6; A029; A049.) The security for 

the Bonds was a pledge of the gross revenues from, and certain assets of, the 

Casino. (Doc. 50-5 at 13-14.) 

With the Bonds, the Corporation issued an Indenture (A012), an Offering 

Memorandum (“Offering Memo”) (Doc. 50-5), and a corporate resolution (“Bond 

Resolution”) (A101–104), among other documents. The Indenture secures payment 

of principal and interest under the Bonds. (A018.)   

C. The Corporation Represents That The Indenture And Related 
Documents Are Legal, Enforceable And Are Not Management 
Contracts 

IGRA provides that an Indian tribe may enter into a “management contract for 

the operation and management” of a casino, provided the Chairman of the NIGC 

approves the management contract. 25 U.S.C. §§ 2710(d)(9), 2711(a)(1).  The 

Corporation, both directly and through the opinion of its counsel, made multiple 

representations that the Indenture, the Bonds and other Bond transaction 

documents were valid, enforceable, did not violate any law, and did not require any 

further regulatory approvals. For example: 
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The Indenture constitutes the legal, valid, and binding 
obligation of the Corporation, enforceable in accordance 
with its terms . . . . 

(A094 ¶ 5; 50-5 at B-22, ¶5); 

Neither the adoption of the Bond Resolution, the 
execution and delivery of the Bond documents . . ., nor the 
consummation of the transactions contemplated therein 
or the compliance with the provisions thereof, will conflict 
with, or constitute on the part of the Tribe or the 
Corporation a violation of . . . any existing law, rule, [or] 
regulation . . . to which the Tribe or Corporation is 
subject. 

(A095 ¶ 11; 50-5 at B-23);  

No authorization, approval, consent, or license of any 
governmental body or authority, including approvals of . . 
. the [NIGC], not already obtained, is required for the 
valid and lawful execution and delivery by the 
Corporation of the Indenture and the assumption by the 
Corporation of its obligations thereunder. 

(A096 ¶ 15; 50-5 at B-24). 

Godfrey & Kahn (“Godfrey”), as counsel for both the Corporation and the Tribe, 

issued an opinion letter (A105–115) representing that:  

All approvals required to be obtained from any tribal, 
state or federal agency . . . for the execution, delivery or 
performance of the Bond documents by the Corporation . . 
. have been obtained, including all necessary approvals of 
. . . the [NIGC]. 

* *   * 

None of the Bond documents . . . constitute a 
“management contract” or an agreement that is a 
“collateral agreement” to a management contract that 
relates to a gaming activity regulated by IGRA pursuant 
to 25 U.S.C. § 2711. 

(A110; A112.) 
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In reliance on those representations, Saybrook Capital (the “Bondholder”) 

purchased $50 million in Bonds in January 2008. (A003; Doc. 14 at 1.) 

Shortly after the Bonds were issued, certain Tribal members complained, and 

the NIGC investigated the transaction. (Doc. 50-8; A129–130.) News reports reflect 

that the complaints were specific to the Bonds and were the result of inter-Tribal 

disagreement about the $50 million loan. (A130.) There is no evidence in the record 

that the NIGC took action regarding the results of its investigation. 

D. The Corporation’s Waivers of Sovereign Immunity 

The Bond Resolution provides that “as a condition to issuance of the Bonds, the 

Corporation will be required to agree to various legal provisions . . . that will 

provide for . . . a limited waiver of its sovereign immunity with respect to suits or 

other legal actions or proceedings arising because of disputes related to the Bonds 

or the foregoing named documents or other agreements related thereto . . . .” (A102.) 

The Bond Resolution further states: 

RESOLVED,   that all Legal Provisions in the Bond 
documents are hereby approved; more 
specifically and expressly the Corporation . 
. . waives immunity from suit . . . with 
respect to any dispute or controversy 
arising out of the Indenture, the Security 
Agreement, the Bond Placement 
Agreement, the Bonds, this Bond 
Resolution . . . or to any transaction in 
connection therewith . . . .  

(A103 (emphasis added).) 

The Corporation provided a similar waiver of sovereign immunity and consent to 

jurisdiction in nearly every document associated with the Bond transaction, 
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including the Indenture and the Bonds. (A079; A123–125; A172–173.) Likewise, 

Godfrey opined that both the Corporation’s and the Tribe’s waivers of sovereign 

immunity “are valid and enforceable against the Corporation and the Tribe in 

accordance with their terms.” (Doc. 14-2 at 7, ¶ 28.)   

E. The Indenture And The Bonds 

The Indenture requires the Corporation to deposit daily the gross revenues 

generated by the Casino, less amounts necessary to meet the Casino’s immediate 

cash requirements, in a bank account controlled by Wells (“Revenue Fund”). (A044 

¶ 5.01.) Wells, on a monthly basis, transfers the amounts in the Revenue Fund and 

applies them pursuant to a “waterfall” defined in the Indenture as follows: 

(a) to an “Expense Account,” for Wells’s costs and 
expenses for managing the Bond obligations; then 

(b) to an “Insurance and Taxes Escrow Account,” for 
1/12th of the monthly costs for insurance and taxes; 
then 

(c) to a “Bond Fund,” in an amount equal to 1/6th of 
interest due on the Bonds; then 

(d) to a “Mandatory Amortization Fund,” in an amount 
equal to 1/12th of the principal due on the next 
succeeding October 1st; then 

(e) to a “Reserve Fund” to fund a “Reserve 
Requirement” to the extent required to bring this 
fund up to $5 million; then 

(f) to a “Operating Reserve Account,” which must be 
funded to contain the “Operating Reserve 
Requirement,” which is 60 days of Casino annual 
operating expenses based on prior year audited 
figures; then 

(g) to fill unfilled reserves above; then 
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(h) to a “Surplus Account,” for transfer to the Corporation. 

(A044–045.) The Indenture ensures that debt service and all Operating Expenses 

will be paid before funding reserves and distributions to the Corporation.  (Id.)  

F. The Corporation Operates And Manages The Casino 

As represented in its Offering Memo, the Corporation operated and managed the 

Casino, through the Corporation’s board of directors and through an executive 

management team hired by the Corporation. (Doc 50-5 at A-4–A-5.) Neither the 

Indenture, the Bonds, nor any other agreement associated with the Bond documents 

compensated Wells, Bondholder, or any other party for management or operational 

services associated with the Casino. (A012–096; Doc. 50-3; Doc. 50-5.) The amount 

paid on the Bonds was fixed and was not tied to the performance of the Casino. 

(A012–096; Doc. 50-3.) Both the Corporation and Wells agree that there was no 

intent to create a “management contract” under IGRA.  (See Docs. 29-5 at 6, 8; Doc. 

58 at 11-12, Doc. 27 (acknowledging the parties here did not intend a “management 

contract”).) 

The Corporation has never alleged that Wells or the Bondholder operated or 

managed the Casino in any form or capacity. 

G. The Corporation Performs Its Indenture Obligations 

From the January 2008 closing through October 2009, the Corporation honored 

its obligations under the Bonds and the Indenture. (A126; A131; Doc. 52 at 4.) The 

Corporation deposited the gross revenues of the Casino into the Revenue Fund on a 

daily basis and made its interest payments in October 2008, April 2009 and October 
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2009. (A131.) The Corporation also made its October 2009 principal payment and 

submitted Indenture-required financial reports. (A126, A131, A135; Doc. 17 ¶ 66.)    

H. The Tribe Changes Leadership And The Indenture Is Breached 

In October 2009, the Tribe elected a new Tribal Council that took office in 

November 2009. (A131–132; Doc. 50-2 at 13-14.) Members of the new Council 

campaigned to repudiate the Bonds to divert the funds to the Tribe.  (A131–132.)  

On November 30, 2009, Tribal Executives requested, “pursuant to Section 5.01 of 

the Indenture,” that $4,750,000 be transferred from the Operating Reserve Account 

“to pay the operating expenses of the [Corporation].” (Doc. 6-3.) On December 1, 

2009, Wells transferred the requested funds. (Doc. 6 at 3.) Wells subsequently 

determined that, based on the Corporation’s historical operating expenses and other 

information, the transferred funds were not needed for operating expenses. (Id.) The 

Tribal Executives’ representations were therefore false. Wells sought further 

confirmation that the transferred funds were needed for operating expenses, but the 

Corporation ignored Wells’s request. (Id. at 3-5.)  

Shortly thereafter, the Corporation ceased depositing gross revenues into the 

Revenue Fund as the Indentures required. (Id. at 5.) 

I.  Receiver Proceedings and Decision 

1. Complaint and Receiver Motion 

On December 21, 2009, Wells filed its complaint based on the Corporation’s 

breaches of the Indenture. (A001–011.) Wells, pursuant to Federal Rule of Civil 

Procedure 66 and the Indenture, also sought a court-appointed temporary receiver. 

(Docs. 4; Doc. 5.) The Indenture provides that any receiver would be over “the Trust 
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Estate”—that is, the collateral pledged by the Corporation to secure the Bonds—and 

would have “powers as the court making such appointment shall confer.” (A060.) 

The Indenture does not allow a receiver to operate and manage the Casino. (Id.) The 

receiver thus would only ensure the proper deposit and transfer of funds consistent 

with the Indenture’s terms. 

On December 28, 2009, the district court made a preliminary determination 

“that appointment of a temporary receiver is warranted,” pending a telephonic 

hearing on the issue. (SA032.)  

Also on December 28, 2009, the Corporation filed its response to the receivership 

motion. (Doc. 12.) In its response, the Corporation argued that the district court 

lacked jurisdiction because there was no valid waiver of the Corporation’s sovereign 

immunity. (Id. at 3-7.) The Corporation argued that the sovereign immunity waiver 

in the Indenture was invalid because the Indenture itself was invalid as an 

unapproved management contract under IGRA. (Id.) The Corporation made this 

argument despite having: (1) paid its interest and principal payments three months 

before, on October 1, 2009; (2) requested funds from the operational account 

“pursuant to Section 5.01 of the Indenture” one month before, on November 30, 

2009 (Doc 6-3); and (3) issued updated financial statements and certifications 

pursuant to the Indenture one week before, on December 22, 2009. (A135.)2 The 

                                                 
2 From August to December, 2009, the parties discussed renegotiating the Bond 
terms. In those discussions, the Corporation raised the management contract issue 
for the first time, as a negotiating point. (Docs. 63 at 3-4; 60-2) The Corporation 
never asserted the Indenture was invalid until December 28, 2009. 
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Corporation did not submit any parole evidence related to the management contract 

issue with its response. 

2. Recusal And The Cancelled Evidentiary Hearing 

On December 30, the district court issued an order memorializing a December 

29, 2009 telephonic hearing. (SA034.) The district court provided the parties until 

January 5, 2010, “to submit supplemental briefs in addition to the briefing they 

have submitted previously.” (SA036.) The district court also set an evidentiary 

hearing on the receivership motion for January 6, 2010. (SA034–035 (“Counsel may 

call witnesses at the . . . hearing and introduce other forms of evidence.”).)  

On January 5, 2010, Judge Crabb recused herself “[u]nder the provisions of 28 

U.S.C. § 455(b)” and without further explanation. (Doc. 26.) The case was 

reassigned to Judge Randa, sitting by designation. (Id.) 

On January 5, 2010, the parties filed their “supplemental briefs.” The 

Corporation filed a 37-page brief along with five supporting affidavits totaling, with 

attachments, over 200 pages of additional material, none of which had been 

submitted with the Corporation’s response to the receivership motion. (Docs. 31-36.) 

Among the materials submitted was an affidavit from Kevin Washburn, offering his 

“preliminary opinions” that the NIGC “would have wished to review” the Indenture 

and “would very likely have found” that the Indenture was a management contract. 

(A117.) Washburn also predicted that the NIGC “would have demanded . . . the 

[I]denture be changed to remove certain provisions that provide indicia of control of 

the gaming operations to outsiders.” (Id.)   
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On January 5, 2010, the district court canceled the January 6, 2010 “evidentiary 

hearing” and set a telephone status conference for January 6, 2010. (SA036–037.) 

3. The District Court Dismisses The Action 

On January 6, 2010, before the scheduled status conference, and without 

affording Wells the opportunity to respond to the Washburn affidavit, the district 

court issued an order finding that the Indenture was “a management contract that 

was executed without prior approval from the [NIGC]” and dismissed the case. 

(SA003.) 

The district court issued its written opinion and judgment dismissing the case on 

January 11, 2010 (SA004; SA001), concluding that its jurisdiction over the 

Corporation was “destroy[ed]” because  the Indenture was “an unapproved 

management contract.” (SA012.) As such, the court concluded that “the entire 

contract is void ab initio, so the [sovereign immunity] waiver in the . . . Indenture is 

also invalid.” (Id.) The court relied heavily on the Washburn Affidavit. (SA010–011; 

SA015.)  

The district court found that five contingent provisions in the Indenture “[t]aken 

collectively and individually” gave “unapproved third parties the authority to set up 

working policy for the [Casino’s] gaming operation” (“Contested Provisions”). 

(SA011.) The five Contested Provisions are: 

(1) Section 6.18, which states that the Corporation 
“shall not incur capital expenditures that exceed by 25% 
the prior year’s capital expenditures” without seeking 
Bondholder consent, “which consent will not be 
unreasonably withheld” (“Capital Expenditure 
Provision”). (A053.) 
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(2) Section 6.19, which provides that if cash flow from 
Casino operations available to pay debt service “falls 
below 2.00 to 1”—that is, is less than double the debt 
service—the Bondholder has the option to request that 
the Corporation hire an experienced, independent 
management consultant to provide a report with 
recommendations as to improving operations and cash 
flow of the Casino (“Consultant Provision”). (Id.) The 
Corporation, not the Bondholder, was responsible for 
selecting the consultant, and the Corporation agreed to 
use “its best efforts” to implement the consultant’s 
recommendations. (Id.) 

(3) Section 6.20, which provides that the Corporation 
will not replace or remove the Casino general manager or 
controller, or the gaming commission chairman or 
executive director, without obtaining consent of the 
Bondholder (“Replacement Provision”). (A054.) At the 
time of the Bond transaction, the Chief Executive Officer 
of the Corporation and the Casino had been with the 
Corporation for nearly 10 years and the controller for 15 
years. (Doc. 50-5 at A-4.) 

(4) Section 8.02, which provides that if the Corporation 
fails to make its annual scheduled principal payment or 
bi-annual interest payment, or if the Corporation or Tribe 
is declared insolvent or bankrupt by a court, or if the 
NIGC or the State of Wisconsin terminates the 
Corporation’s ability to operate the Casino, then the 
Bondholder can request that the Corporation “hire new 
management” and have the right to consent to the 
“management personnel and/or company that the 
Corporation recommends as replacement management” 
(“Default Replacement Provision”). (A057–059.)  

(5) Section 8.04, which provides that, if the 
Corporation defaults on its Bond obligations and a suit is 
filed to enforce the Bond obligations, Wells can seek a 
court-appointed receiver over the “Trust Estate,” which 
includes the collateral pledged to secure the Bond 
obligations (“Receivership Provision”). (A060.) 

The district court found that the Capital Expenditure, Consultant, and 

Replacement Provisions “give the [B]ondholders the opportunity to exert significant 
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control over the management operations of the Casino Facility,” citing the 

Washburn affidavit. (SA010.) The court did not explain how the provisions could do 

so. 

The district court next found the Default Replacement Provision and 

Receivership Provision “give the [B]ondholders management control when the 

Corporation defaults.” (Id.) The court again relied on the Washburn affidavit in 

finding that the Receivership Provision gave control to the Receiver “over key 

financial decisions.” (SA011.) The court did not address that the receiver would be 

court-appointed and could be appointed under Federal Rule 66 and applicable law 

(with or without the Indenture’s Receivership Provision), or that the receiver would 

of course be instructed by the court to comply with applicable law, including IGRA. 

See 28 U.S.C. § 959(b). 

Finally, the district court found that the Indenture’s waiver of sovereign 

immunity was void because the Indenture itself was void as an unapproved 

management contract. (SA012–013.) The court held that the Contested Provisions 

could not be severed from the Indenture because two of the “Event of Default” 

provisions were illegal, and their severance would defeat the primary purpose of the 

bargain. (SA010–011; SA013 n.3.) 

J. Post-Judgment Motions And Decision 

Within 28 days of entry of judgment Wells filed two motions, a Rule 59(e) motion 

to vacate the judgment and a Rule 15(a) motion for leave to amend the complaint. 

(Docs. 49; Doc. 50.) Wells argued that it was manifest error for the district court to 

have dismissed the case on jurisdictional grounds without having first allowed 
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Wells to amend its complaint. (Doc. 52 at 13-19.) Wells argued that there were 

multiple waivers of sovereign immunity in documents that were not management 

contracts and that Wells could assert equitable claims for restitution, reformation, 

and unjust enrichment, as well as claims on the Bonds and tort claims. (Id. at 8-19.) 

Wells also challenged the Corporation’s eleventh-hour introduction of evidence, 

and the introduction of, and the court’s reliance on, the Washburn Affidavit, the 

court’s abrupt cancellation of a planned evidentiary hearing, ruling, and dismissal, 

all before Wells had the opportunity to challenge or rebut Washburn’s testimony, 

and before Wells’s right to amend as a matter of right had elapsed. (Doc. 52.)  

Wells also offered the affidavits of two experts: Michael Cox, a former general 

counsel of the NIGC (A155–163); and William Newby, a managing director at UBS 

Investment Bank and an expert in gaming financing (A164–168). Mr. Cox opined 

that the Indenture was not a management contract because “the term management” 

under IGRA “means managing the day-to-day operations and personnel of the tribal 

gaming enterprise,” and the Indenture did not involve such activities. (A159.)  

Mr. Newby opined that the transaction at issue here was “a standard Indian 

bond financing transaction . . . where a tribe or tribal entity is borrowing money for 

tribal governmental purposes or to fund some business venture of interest to the 

tribe.” (A166.) Mr. Newby stated that in transactions such as the one at issue, “it is 

common practice not to have the loan or Bond documents . . . reviewed by the 

NIGC” and that if such documents needed to be reviewed by the NIGC, it would 

“increase the cost of capital to Indian tribes and also have a chilling effect on 
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lending to tribes.” (Id.) Mr. Newby also stated that, based on his industry 

experience, the district court’s ruling could impact as many as two-dozen existing 

financing agreements, converting them into management contracts. (Id.)   

After briefing on Wells’s motions (Doc. 58; Doc. 63), the district court denied 

Wells’s motion to vacate, finding there was no manifest error of law. (SA019–024.) 

The court acknowledged it was an error of law to dismiss the case without granting 

Wells leave to amend, but found that Wells’s proposed amendments were “futile.” 

(SA030.) The court so held because there was no valid waiver of sovereign immunity 

in any of the Bond documents because all “collateral agreements” to the Indenture 

had to be submitted to the NIGC: 

Ultimately, the [c]ourt’s ruling that the Indenture is a 
management contract means that the entire transaction 
was subject to the management contract approval process. 
Accordingly, the parties would have been expected to 
submit all of the related (i.e., “collateral”) agreements to 
the NIGC for approval. This does not mean that all of 
those agreements are management contracts. But it does 
mean that the failure to procure NIGC approval in the 
first instance renders all of the collateral agreements void 
ab initio. 

(SA028 (emphasis added).) Among the documents the district court invalidated was 

the Bond Resolution, which is not an “agreement”—it is the Corporation’s resolution 

waiving its sovereign immunity—and the Offering Memo—which again is not an 

agreement. (Doc. 29-3; A169–174.)  The district court did not explain its authority to 

do this.  

The district court acknowledged that the parties did not intend to enter into a 

management contract. (SA027.) The court distinguished between parties “who want 
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to enter into a management contract and those who do not,” and concluded that “the 

case at bar” was “the latter situation.” (SA027.)  

The district court also acknowledged that the procedural posture of the case was 

“unconventional”:  “Procedurally, the Court’s sua sponte dismissal was 

unconventional, but it does not follow that the Court committed manifest legal 

error.” (SA022–023) (also noting that the ruling “was sudden and surprising”).)  

Nevertheless, the court held that “Wells had a fair opportunity to be heard on [the 

management contract] issue.” (SA022.) 

K. The Corporation Says It Has No Obligation To Pay 

The Corporation has made clear it has no intention of paying the Bondholder on 

the $47 million outstanding principal, or any outstanding interest, on the Bonds. 

After the district court’s decision, the Corporation’s counsel admonished counsel for 

Wells: 

The Tribe and its business do not owe a “significant debt” to Wells 
Fargo “that is past due.” As you are well aware, Judge Randa voided 
the Trust Indenture, releasing the Corporation from all further 
obligations. 
 

(Doc. 50-10 at 2.) 
STANDARD OF REVIEW 

A de novo standard of review applies to all issues in this appeal. The district 

court dismissed Wells’s complaint and denied Wells’s leave to amend because the 

court found there was no viable waiver of sovereign immunity and, therefore, there 

was no subject matter jurisdiction. These questions—no matter how they are 

deemed to arise—via Rules 12(b)(1), 12(h)(3), or 56, are reviewed de novo. Wisconsin 

v. Ho-Chunk Nation, 512 F.3d 921, 929 (7th Cir. 2008) (existence of subject matter 
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jurisdiction is reviewed de novo); Miller v. Herman, 600 F.3d 726, 733 (7th Cir. 

2010) (Rule 12(b)(1) and 56 motions reviewed de novo).3 As such, the facts are 

viewed in the light most favorable to Wells, drawing all reasonable inferences in its 

favor. Miller, 600 F.3d at 733. 4 

While denial of a motion to amend a complaint is generally reviewed for abuse of 

discretion, Hall v. Norfolk S. Ry. Co., 469 F.3d 590, 594 (7th Cir. 2006),5 the district 

court acknowledged it erred when it denied leave to amend, but found any amended 

complaint “futile.” (SA030.) The court’s “futility” finding was based on the same 

logic as its original dismissal—that there was no viable waiver of sovereign 

immunity and thus no subject matter jurisdiction, a determination subject to de 

novo review.   

SUMMARY OF ARGUMENT 

The Corporation’s litigation position amounts to nothing less than a license to 

steal.  The Corporation owes approximately $47,000,000 in principal on funds 

borrowed from the Bondholder. To procure the loan, consistent with market 

                                                 
3 In fact, the district court ruled without following the procedures required by Rule 
56. Because the court’s jurisdictional decision was intertwined with a merits 
determination of the Corporation’s contract illegality defense, Rule 56 applied.  
Augustine v. United States, 704 F.2d 1074, 1077 (9th Cir. 1983).  See Weidner 
Comm’ns, Inc. v. H.R.H. Prince Bandar Al Faisal, 859 F.2d 1302, 1310 n.11 (7th Cir. 
1988) (citing Augustine v. United States).  
4 As discussed, infra, at pages 47–51, the district court did not state the procedural 
basis of its dismissal. No party filed a Rule 12 or 56 motion, though the court 
considered merits issues and matters outside the pleadings in reaching judgment. 
Whether characterized as a Rule 12 dismissal or Rule 56 judgment, the standard of 
review is the same. 
5 Under the abuse of discretion standard, the district court’s denial of leave to file 
the amended complaint should be reversed if “fundamentally wrong.” Hall, 469 F.3d 
at 594. 
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practice, the Corporation and its counsel affirmatively represented that all Bond 

documents associated with the loan were (1) valid, effective, legal and approved (to 

the extent necessary) by all applicable regulatory authorities, and (2) were not 

“management contracts” under IGRA. After two years, when the Corporation 

determined it no longer wished to pay its loan obligations, it used a false 

certification to wrongfully obtain $4.75 million, and then sought to void its own loan 

agreement on the pretext that the loan documents were management contracts—a 

position diametrically opposite to its repeated representations, actions, and the 

opinion of its counsel.  

In ruling in favor of the Corporation, the district court erred as a matter of law.  

First, the Indenture is not a management contract under IGRA because 

management contracts, by definition, require that a contract be for the management 

and operation of an Indian casino. Here, the Indenture is for governing the loan 

security; the Indenture is not for the purpose of having the lender or any other 

party—other than the Corporation—operate and manage the Casino. The Contested 

Provisions do not change this; under no circumstances can Wells or the Bondholder 

operate and manage the Casino. The sovereign immunity waiver contained within 

the Indenture is thus valid and enforceable. 

Second, even if the Indenture is deemed to contain provisions related to 

management, the Indenture is still enforceable. The district court could have 

enforced the Indenture, less any so-called “management” provisions, thus ensuring 

that the Corporation was not given a $47 million windfall; the court could have also, 
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consistent with the intent of the parties, severed any provision that it felt would 

make the Indenture illegal. 

Third, regardless of the validity of the Indenture, the Corporation issued various 

other documents—in particular, the Bond Resolution—that on their face are not 

“contracts” and have no provisions that remotely involve management or operation 

of the Casino. The district court erred when, without analyzing whether the Bond 

Resolution and other documents were themselves management contracts, it 

invalidated these agreements solely because they were not submitted to the NIGC, 

a position never adopted by a federal court. Because the waivers of sovereign 

immunity in those documents are valid and enforceable, Wells should be granted 

leave to file its amended complaint.  

Finally, the district court committed procedural error when it granted summary 

judgment on the management contract issue without permitting any discovery, 

without either party having filed a motion on the issue, and when an evidentiary 

hearing had been scheduled and then abruptly canceled the day before the court 

dismissed the case. 

ARGUMENT 

I. The Indenture Is Not A Management Contract And The Sovereign Immunity 
Waiver Therein Is Valid 

The district court erred when it found that it had “no choice but to conclude that 

the Indenture is a ‘management contract.’” (SA012.) First, the Indenture is a loan 

agreement; it is not a contract “for the operation” of the Casino or for the “operation 

and management” of the Casino. 25 U.S.C. §§ 2710(d)(9), 2711(a)(1); see also 25 
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C.F.R. § 533.1. The Indenture is also not a contract “between an Indian tribe and a 

contractor” that “provides for the management of all or part of a gaming operation.” 

Bondholder and Wells were not hired to “operate and manage” the Casino nor are 

they being paid for the “operation and management” of the Casino. 

Second, none of the Contested Provisions are “management” provisions. They are 

typical provisions used by lenders to ensure they can be paid from, and have 

recourse to, revenue streams and collateral sufficient to repay their loan—here, the 

revenues generated by the Casino and certain personal property. In the lender-

liability context, such provisions are routinely found not to amount to control of a 

borrower by a lender because the lender is itself not managing anything—the lender 

is not “operating” the Casino, the lender is not “managing” the Casino.  

Third, the district court’s decision is contrary to the express Congressional intent 

behind IGRA—to promote Indian gaming as a means of tribal economic 

development and self-sufficiency. 25 U.S.C. § 2702 (1)-(2). The Corporation used the 

Indenture to obtain a $50,000,000 loan, the proceeds of which were used for 

business purposes. The Indenture did not and could not harm the Corporation; on 

the contrary, having received the full benefit of the Bonds, it was the Corporation 

who repudiated it representations and manipulated IGRA to avoid repayment. 

These actions impair Indian gaming’s role in tribal economic development and will 

chill lenders’ willingness to make casino loans to tribes. 
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A. The Indenture Is Not A Contract “For The Management And 
Operation” Of The Casino As Defined In IGRA 

The starting point for what is a “management contract” under IGRA is the 

statue itself. Ortega v. Holder, 592 F.3d 738, 741 (7th Cir. 2010). When interpreting 

a statute, the statutory language is given its ordinary meaning. See Middleton v. 

City of Chicago, 578 F.3d 655 (7th Cir. 2009).  

IGRA empowers the NIGC Chairman to “approve management contracts for 

class II gaming and class III gaming as provided in sections 2710(d)(9) and 2711 of 

this title.” 25 U.S.C. § 2705(4).6 Section 2710—“Tribal gaming ordinances”—states 

that:  “An Indian tribe may enter into a management contract for the operation of a 

class III gaming activity if such contract has been submitted to, and approved by, 

the Chairman.” 25 U.S.C. § 2710(d)(9) (emphasis added). Section 2711—

“Management contracts”—states that a tribe “may enter into a management 

contract for the operation and management of a class II gaming activity . . . .” 25 

U.S.C. 2711(a) (emphasis added). When IGRA speaks of “management contracts” it 

is for contracts the purpose of which is not just “management” but “for the 

operation” of the “gaming activity.” If there were any doubt, the Senate Report 

accompanying IGRA states: 

As used in section 12 [25 U.S.C. § 2711] and throughout 
the bill, the term “management contract” refers to 
agreements governing the overall management and 
operation of an Indian gaming facility by an entity other 
than the tribe or its employees. 

S. Rep. No. 100-446, at 3085 (1988) (emphasis added). 

                                                 
6 The Corporation’s Casino conducts Class III gaming. 
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The Indenture is not a contract “for the operation” of the Casino; it is not a 

contract for the “operation and management” of the Casino; and it certainly is not 

an “agreement[] governing the overall management and operation of an Indian 

gaming facility.” The Indenture is a contract governing and securing repayment of 

the Corporation’s fixed-rate debt to the Bondholder. 

It is undisputed that the Corporation has been and continues to be the operator 

and manager of the Casino. Indeed, the origin of this case—the Corporation’s 

refusal to deposit funds into the Revenue Fund—demonstrates that the Corporation 

is in control of the Casino funds, not Wells and not the Bondholder. It is also 

undisputed that the Contested Provisions were never invoked by any party from 

January 2008 until this action was filed in December 2009. A contract that governs 

the financial relationship between the Corporation and the Bondholder for two 

years with only the Corporation “operating” and “managing” the Casino simply 

cannot be a “contract for the operation” of the Casino, if the language of 25 U.S.C. §§ 

2710(d)(9) and 2711(a)(1) is given its “ordinary meaning.” 

Indeed, the Indenture expressly excludes from the definition of “Operating 

Expenses”—that is, expenses for which the Corporation can seek funds from the 

Trust’s “Operating Reserve Account”—“any amount paid to any management agent 

as its compensation under a management contract . . . or any management fee paid 

by the [Corporation].” (A026.) This provision is nonsensical if the Indenture is a 

management contract. On the contrary, the provision indicates that the Corporation 
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and Wells contemplated that the Corporation may have a management contract 

with some other party and that Trust funds could not be used for such purpose. 

The district court ignored IGRA’s statutory provisions and the regulatory 

structure surrounding management contracts and focused largely on the definition 

of “management contract” in the IGRA regulations: 

Management contract means any contract, subcontract, or 
collateral agreement between an Indian tribe and a 
contractor or between a contractor and a subcontractor if 
such contract or agreement provides for the management 
of all or part of a gaming operation. 

25 C.F.R. § 502.15 (emphasis added). As the district court viewed this regulation, a 

contract that provides for no actual management or operation of a casino and at all 

times leaves a tribe operationally and managerially in charge of a casino, is 

nevertheless a management contract if any provision at any time possibly allows a 

party other than the tribe to influence “management” of the casino. This is simply 

not the standard articulated by 25 C.F.R. § 502.15 and the sections of IGRA cited 

above. 

The management contract definition in the IGRA regulations requires that: (1) a 

tribe enter an agreement with a “contractor”—that is, someone who is providing 

services7, and (2) the services provided are “for the management of all or part of a 

gaming operation.” 25 C.F.R. § 502.15. Here, there is no such service provider “for 

the management of all or part of a gaming operation.” The Indenture does not 
                                                 
7 See, e.g., Church v. General Motors Corp., 74 F.3d 795 (7th Cir. 1996) (“contractor” 
is party hired to perform a specific type of work or service); Ctr. for Pub. Integrity v. 
Dep’t of Energy, 191 F. Supp. 2d 187 (D.D.C. 2002) (“contractor” is provider of 
products or services); Black’s Law Dictionary 350 (8th Ed. 2004) (“contractor” is 
“[o]ne who contracts to do work or provide supplies for another”). 
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provide for the delivery of management services or for services “for the operation”—

the word used consistently in IGRA itself—of the Casino. Hamm v. Ameriquest 

Mortgage Co., 506 F.3d 525, 528 (7th Cir. 2007) (“[A] statute and its implementing 

regulations should be read as a whole, and where possible, afforded a harmonious 

interpretation.”). 

Likewise, the surrounding IGRA statutory provisions and regulations make 

clear that a “management contract” is a contract whereby a tribe hires an outside 

third-party to “manage and operate” a casino. For example, Section 2711 provides a 

list of provisions that management contracts must contain. 25 U.S.C. § 2711(b)-(c) 

(including provisions for accounting, access to gaming, and percentage payment to 

management contractor). The regulations promulgated under Section 2711(c) are to 

the same effect—they provide an exhaustive list of “responsibilities” to be divvied 

up between the management contractor and the tribe involving all manner of 

operational concerns related to casino management, such as hours of operation, 

training of employees, maintaining books and records, paying bills and expenses, 

advertising, budgeting, resolving casino customer disputes, etc. 25 C.F.R. § 531.1(b). 

IGRA’s regulations also speak repeatedly of a “management contractor”—the 

outside party that is operating and managing a tribe’s casino.  See 25 C.F.R. §§ 

531.1 (d)-(e), ( i), (k); 537.7. 

The IGRA regulatory structure demonstrates that a “management contract” 

involves an outside “management contractor” who has operational and management 

control of an Indian casino, who is being paid to operate and manage an Indian 
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casino, and who is not a tribal employee. See Grammatico v. United States, 109 

F.3d 1198, 1204 (7th Cir. 1997) (“[When] expounding a statute or regulation, a court 

must not be guided by a single sentence or member of a sentence, but look to the 

provision of the whole law, and to its object and policy.”). None of these required 

provisions can be logically inserted into the Indenture because there is no 

“management contractor” and the Indenture is not a management contract. Under 

the Indenture, neither Wells nor any other outside party is operating the Casino, 

nor could do so.  

B. The Contested Provisions Do Not Give Wells Or The Bondholder The 
Opportunity To Manage And Operate The Casino 

The Contested Provisions are similar to negative covenants and default 

protections routinely found in commercial loan agreements to protect a lender’s 

security interest in the pledged security. In re Bergsoe Metal Corp. v. The Astrotic 

Co., Ltd., 910 F.2d 668, 672 (9th Cir. 1990) (“That a secured creditor reserves 

certain rights to protect its investment does not put it in a position of 

management.”); Z & Z Leasing, Inc. v. Graying Reel, Inc., 873 F. Supp. 51, 55 (E.D. 

Mich. 1995) (“To impose liability on the Bank in this case for including these 

negative covenants . . . would be to punish the Bank for engaging in its normal 

course of business.  Such activity does not constitute the requisite participation in 

the management of the facility.”). 

The district court did not analyze the Contested Provisions, other than to rely on 

Kevin Washburn’s affidavit and to conclusorily state that each of the Contested 

Provisions “give the Bondholder the opportunity to exert significant control over the 
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management operations of the Casino Facility.” (SA010–011.)  But the Contested 

Provisions do not “provide” for the Bondholder or Wells to manage and operate the 

Casino. The Contested Provisions only give Wells, as Trustee, certain rights to 

protect the security for the loan and reasonably ensure repayment. The Bondholder 

is solely and only a lender. 

Taken “individually or collectively,” the Contested Provisions do not make the 

Indenture an unapproved management contract. The Capital Expenditure Provision 

(Section 6.18) reflects the lender’s legitimate interest that revenues pledged as 

security to repay the loan are not diverted to capital expenditures materially in 

excess of previous spending on capital improvements. That a lender possess the 

right to “consent” to extraordinary capital expenditures is not unusual. Such 

“negative covenants” do not constitute the “requisite management of a facility.” Z & 

Z Leasing, Inc., 873 F. Supp. at 55. 

Nor is the Consultant Provision (Section 6.19) tantamount to an unapproved 

management contract. That a lender has the option to request a borrower to hire a 

consultant if cash flow falls below a specified debt service ratio is not tantamount to 

operating and managing a casino. See Kelley ex rel. Mich. Nat’l Res. Comm’n v. 

Tiscornia, 810 F. Supp. 901, 907 (E.D. Mich. 1993) (recommendation of outside 

management “does not constitute any impermissible control”). This is a fortiori true 

here because it is the Corporation, not Wells or the Bondholder, who selects the 

independent consultant; and at no time is Wells or the Bondholder operating or 

managing the Casino. 
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Likewise, the Replacement Provision (Section 6.20) does not give “unapproved 

parties the authority to set up working policy for the Casino’s gaming operation.” As 

the Offering Memo describes, the CEO and controller of the Corporation have held 

their positions for more than 10 and 15 years, respectively, and ran an “award 

winning,” successful, casino. (Doc. 50 at A-4.) As casino operators, the CEO and 

controller had all regulatory approvals, including NIGC review of their 

qualifications. See 25 C.F.R. §§ 502.19; 556.1-556.5; 558.1-558.5. A $50,000,000 

lender has a legitimate interest in the effectiveness of casino management, and the 

Replacement Provision is intended to give the lender a voice, through consenting to 

decisions made by the Corporation, in the event new management is to be installed. 

(A166–167 ¶¶ 11-12.) Such a provision does not make the Bondholder a 

“management contractor.”  

The Default Replacement Provision (Section 8.02) also does not transform the 

Indenture into a management contract. Under Section 8.02 the Corporation retains 

the right to select any “replacement management.” It is not an act of management 

for a lender to request new management in the case of a nonperforming loan.  

Famm Steel, Inc. v. Sovereign Bank, 571 F. 3d 93, 97 104-05 (1st Cir. 2009); Kelley, 

810 F.Supp. at 907 (“The Bank’s insistence upon outside management under threat 

of calling the loan does not constitute impermissible control.”). The alternative, of 

course, is that the lender shut down the casino, a result that benefits neither tribe 

nor lender. (A167–168 ¶¶ 13, 15.) IGRA’s purposes are not compromised here 

because not only does the Corporation retain the right to select the “replacement 
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management,” but any replacement management must be vetted by the NIGC. 25 

C.F.R. §§ 502.19; 556.1-556.5; 558.1-558.5. 

None of the foregoing contingent provisions were ever exercised. Hypothetically, 

even if they were exercised, the Corporation—not Wells or the Bondholder—retains 

complete operational control of the Casino. If, for example, the Corporation wants to 

fire the CEO or spend more on capital expenditures and the Bondholder objects, the 

Corporation is free to act as it wishes because it controls the Casino. The sole 

remedy of Wells and the Bondholder is to accelerate the loan. As one court put it, 

the borrower is “free to disregard the Bank’s advice and gamble that the Bank 

would not call this loan. These actions indicate the Bank merely influenced but did 

not control, the decision making of” the borrower. Kelly, 810 F.Supp. at 907. Accord 

Schwan’s Sales Enters., Inc. v. Commerce Bank & Trust Co., 397 F. Supp. 2d 189, 

198 (E.D. Mass 2005) (“[Borrower] had the power to act autonomously and, if it 

chose, to disregard the bank’s advice.”). If such provisions are not tantamount to 

“management” and “control” for lender liability laws, they should not be the basis 

for finding of “management” and “control” under IGRA. 

Finally, the Receivership Provision also does not make the Indenture an illegal 

management contract. Wells has a right to petition a court for a receiver pursuant 

to Rule 66 regardless of whether there is a provision providing for a receiver in the 

Indenture. As such, Section 8.04 does not make the Indenture a management 

contract. Section 8.04, moreover, provides that the Receiver may only take 

possession of the Trust Estate, which is a defined term:  the revenues pledged under 
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the Indenture and Security Agreement. Section 8.04 does not empower the Receiver 

to manage and operate casino gaming, and, in all events, provides that the Receiver 

shall only have “such powers as the court making the appointment shall confer.” A 

federal court could not authorize its receiver to violate IGRA. See 28 U.S.C. § 

959(b). 

C. Even If The Indenture Is Found To Be A “Management Contract,” It 
Can And Should Be Enforced Without The Contested Provisions To 
Avoid A Windfall 

The district court acknowledged what the parties have admitted—neither the 

Bondholder nor the Corporation intended the Indenture to be a management 

contract. (SA027 (noting that the situation “presented by the case at bar” is one 

where the parties “do not . . . want to enter into a management contract”).) The 

Contested Provisions are for the benefit of the Bondholder, who is content to have 

them stricken. (See Doc. 52 at 26 (arguing for severance of Contested Provisions).) 

Indeed, that is the exact process followed by the NIGC when reviewing proposed 

management contracts:  the NIGC requests deletion of provisions deemed by NIGC 

staff to implicate management, rather than treat an agreement not intended to be a 

management contact as a management contract. (A118 ¶ 7; Doc. 36-13 (NIGC 

opinion letter advising parties to remove certain provisions to avoid management 

contract determination).) 

In light of all these facts, the district court erred in voiding the Indenture. The 

district court could have enforced the Indenture without the Contested Provisions 

and could have severed the Contested Provisions. The district court’s failure to do so 
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was error and left the Corporation unjustly enriched with, at minimum, a $47 

million windfall. 

1. The Indenture should be enforced without the Contested 
Provisions 

IGRA regulations provide that management contracts not approved by the NIGC 

Chairman are “void.” 25 C.F.R. § 533.7.  Application of this extreme sanction to an 

entire agreement is not, however, automatic; instead, the court must tailor the 

sanction to fit the circumstances. 

This Court has held that: 

It is not yet the law that if a contractual provision is 
illegal . . . the contract cannot be enforced, regardless of 
the nature and consequences of the illegality. . . . [T]he 
contract defense of illegality is flexible rather than rigid, 
and will not be applied where it would produce a sanction 
disproportionate to the wrong, as it might well do here.  

Olson v. Paine Webber, Jackson & Curtis, Inc., 806 F.2d 731, 743 (7th Cir. 1986); 

see Nagel v. ADM Investor Servs., Inc., 217 F.3d 436, 440 (7th Cir. 2000); Gormly v. 

I. Lazar & Sons, Inc., 926 F.2d 47, 50 (1st Cir. 1991); see generally Spinetti v. Serv. 

Corp. Int’l, 324 F.3d 212, 219 (3d Cir. 2003); Beth Israel Med. Ctr. v. Horizon Blue 

Cross and Blue Shield of N.J., Inc., 448 F.3d 573, 581 (2d Cir. 2006); Restatement 

(Second) of Contracts § 184 (1981).  

In Olson, the plaintiff sought damages for defendant’s failure to follow plaintiff’s 

investment instructions. Id. at 733. Plaintiff opposed defendant’s motion for stay 

pending arbitration on the ground that the arbitration provision was invalid 

because it did not comply with applicable regulations. Id. The district court 

reformed the agreement to comply with the regulations, with defendant’s consent, 
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and ordered arbitration. Id. This Court affirmed the district court’s order, even 

though the applicable regulations, like those here, provided that non-conforming 

agreements would be “null and void.” Id. at 743.  

Olson controls. As in Olson, the “violation” here is formalistic in nature:  the 

Contested Provisions have never been exercised and have not harmed the 

Corporation—on the contrary, the Corporation received a windfall. Id. at 743-44 

(finding no ground to avoid challenged agreement where plaintiff is not harmed by 

illegality). As in Olson, deleting the Contested Provisions (if NIGC regulations so 

required) would have made the Corporation more likely to sign the Indenture, since 

the Contested Provisions benefited the Bondholder and not the Corporation. Id. 

And, just as the defendant in Olson was willing to reform the illegal clause to 

conform to law, Wells is willing to have the Indenture enforced without the 

Contested Provisions. To rule otherwise and void the entire agreement would 

impose a sanction wildly disproportionate to the “wrong.”  

Further, enforcing the Indenture without the Contested Provisions would give 

effect to the parties’ stated intent in the Indenture’s severability clause, which 

provides that illegal or unenforceable provisions can and should be severed from the 

Indenture: 

Section 14.04 Separability of Indenture Provisions. In 
case any one or more of the provisions contained in this 
Indenture or in the Bonds shall for any reason be held to 
be invalid, illegal or unenforceable in any respect, such 
invalidity, illegality, or unenforceability shall not affect 
any other provisions of this Indenture, but this Indenture 
shall be construed as if such invalid or illegal or 
unenforceable provision had never been contained herein. 
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(A081.)  

Finally, enforcing the Indenture without the Contested Provisions is exactly 

what the NIGC would have done had it concluded the Provisions were improper 

“indicia” of management. Both the Corporation and its expert, Kevin Washburn, 

agree that when the parties do not intend their agreement to be a management 

contract, the NIGC staff will review the contract and identify the provisions that 

may be improper “indicia” of management. The parties would then remove those 

provisions from their agreement. (A118 ¶ 7; Doc. 36-13 (NIGC opinion letter 

advising parties to remove certain provisions to avoid management contract 

determination).) Here the “illegality” has not harmed and cannot harm the 

Corporation if the Indenture is enforced without the Contested Provisions. The 

district court should not have nullified the Indenture that, “as enforced, would 

comply fully with [the NIGC’s] regulations.” Olson, 806 F.2d at 744. 

2. Alternatively, the district court should have severed the 
Contested Provisions    

A court’s primary objective when interpreting a contract is to give effect to the 

parties’ intent. Air Line Stewards and Stewardesses Ass’n, Local 550, TWU, AFL-

CIO v. American Airlines, Inc., 763 F.2d 875 (7th Cir. 1985); Steinmann v. 

Steinmann, 749 N.W.2d 145 (Wis. 2008). The district court erred when it refused to 

sever some or all of the Contested Provisions where, as here, the parties intended 

that illegal provisions be severed from the Indenture. (A081.) Both Wisconsin law 

and Federal law, relying on the Restatement (Second) of Contracts, hold that illegal 

clauses can be severed from a contract so long as severing such provisions does not 
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defeat “the primary purpose of the bargain.” Dawson v. Goldammer, 722 N.W.2d 

106, 110 (Wis. Ct. App. 2006); Baierl v. McTaggart, 629 N.W.2d 277, 281 (Wis. 

2001); McCall v. U.S. Postal Service, 839 F.2d 664, 666 n.* (Fed Cir. 1988); Long 

Island Sav. Bank v. United States, 503 F.3d 1234, 1245 (Fed. Cir. 2007) 

(Restatement reflects Federal common law contract principles); Restatement 

(Second) of Contracts § 184(1) (agreement with void provisions enforceable where 

unenforceable portion “is not an essential part of the agreed exchange”). 

There are two intertwined issues in the Restatement severability analysis: (1) is 

the Indenture an “illegal contract” or merely a contract with illegal provisions; and 

(2) if the later, are the illegal provisions “an essential part of the agreed exchange.”  

The district court erred when it found the Indenture to be an illegal contract—“if 

the entire contract is void , . . . there is nothing left to enforce”—and that the illegal 

provisions were essential to the parties’ bargain—“[b]ecause many of the ‘Event of 

Default’ provisions are illegal, the contract cannot be severed.” (SA020; SA025 n.3.)  

First, as noted, the Indenture is not a contract with an illegal purpose or subject 

matter. The Indenture is a commercial loan, which the parties agreed was intended 

not to be a “management contract.” Further, there is no allegation that the 

Bondholder or Wells have engaged in conduct violative of IGRA; on the contrary, 

the Bondholder has performed the undisputedly legal primary purpose of the Bond 

transaction—loaning almost $50 million to the Corporation. See Restatement (First) 

of Contracts § 603 (1932) (“Recovery is more readily allowed where there has been 

part performance of the legal portion of the bargain.”). 
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Second, it is not true that “the primary purpose of the Indenture—securing 

repayment of the Bonds—would be destroyed,” without the Contested Provisions. 

(SA021.) On the contrary, repayment of the Bonds proceeded apace for two years 

without reference to the Contested Provisions. There is no evidence in the record to 

support the district court’s conclusion that the Contested Provisions were essential 

to the parties’ bargain; indeed, the opposite is true, the record demonstrates that 

the Contested Provisions were conditional remedies and were not the primary 

purpose of the Bond transaction. See Dawson, 722 N.W.2d at 740 (noting that 

remedy provisions are “easily separable” where found unenforceable) (citation 

omitted). 8 

The same is true if “the illegality of the provision arises from a violation of a 

regulation.” Id. In such cases, “the intent behind the regulation drives [the] 

severability analysis.” Id. Here, the Congressional intent behind IGRA is not served 

by voiding the Indenture in its entirety. In such circumstances, the NIGC itself 

would have simply requested that the parties remove the questionable provisions; 

following black-letter severance principles and adhering to the parties’ contractual 

intent provides an identical result.  

                                                 
8 Of course, if there were any question of fact as to the centrality of the Contested 
Provisions to the Indenture, the case should be remanded for discovery and a proper 
merits disposition on the issue. That did not occur in this case. The district court 
was required not only to afford Wells every opportunity to address the Corporation’s 
arguments and submit additional material to the court under Rule 12(d), but to 
view any evidence in the light most favorable to Wells. 
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D. No Precedent Supports The District Court 

Regardless or whether the Indenture is enforced in its entirety or without some 

or all of the Contested Provisions, no court has ever invalidated a loan agreement, 

standing alone, because it is a management contract. No court has ever found a 

lender to be a manager and invalidated a loan agreement as a management 

contract, where the lender received a fixed principal and interest payment and 

where no contract provides for the active involvement of the lender in the actual 

management and operation of a tribal casino.  

In First American Kickapoo, at issue was an “operating lease.” 412 F.3d at 1168. 

While titled a “lease,” the agreement provided “for constructing, equipping and 

operating a Class II Casino on Indian land” by First American. Id.  First American 

was to develop employment procedures, management procedures, provide 

supervisors to supervise the facility, and prepare a plan of operation for the facility. 

Id. at 1172-73. In short, the “operating lease” in First American is nothing like the 

Indenture. 

Nor is this case like Machal, Inc. v. Jena Band of Choctaw Indians, 387 F. Supp. 

2d 659 (W.D. La. 2005). In Machal , the tribe entered into four agreements with two 

different developers to develop a casino. The agreements were management 

contracts because each agreement explicitly provided that the developers had the 

“exclusive right to gaming” at the planned Casino and the “exclusive right to enter 

into a management contract” with the tribe, and could control the casino. Id. at 661-

62, 667-670. 
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Finally, United States ex. rel. Bernard v. Casino Magic Corp., 293 F.3d 419 (8th 

Cir. 2002) is also different. Bernard involved three agreements. First, there was a 

“consulting agreement” between the tribe and Casino Magic (“CM”) whereby CM 

“[would] be advising and consulting on many aspects of the gaming enterprise,” and 

would be paid a consulting fee. Id. at 421-22. The consulting agreement expressly 

provided that CM “had no management authority over the Casino.”9 Id. at 421. The 

Indenture does not provide for Wells or the Bondholder to “advise[] and consult[]” 

on any aspect of the gaming enterprise.  

Subsequent to the consulting agreement, the tribe and the BNC National Bank 

of Bismark, North Dakota (“BNC”) entered into a loan agreement whereby BNC 

agreed to loan up to $17 million to the tribe, provided CM contributed up to $5 

million of the loan. 293 F.3d at 422. The loan agreement mandated that the tribe 

“accept and comply with all of the recommendations made by [CM],” unless such 

recommendations were not consistent with industry standards. Id. BNC and CM 

also entered into a participation agreement that gave CM a “percentage ownership 

interest” in the BNC loan and collateral security. Id.  

The Bernard court found that, based on “the interplay between all three 

contracts [consulting agreement, loan agreement, participation agreement] . . . a 

management agreement implicating property rights existed between the [t]ribe and 

CM.” United States ex rel. Bernard v. Casino Magic Corp., 384 F.3d 510, 514 (8th 

Cir. 2004). Tellingly, only CM—the entity that was “assist[ing] the [t]ribe in 

                                                 
9 The NIGC had reviewed the consulting agreement and agreed that it was not a 
management contract. 
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developing and operating the gaming enterprise”—was a party to the action; BNC, 

the lender, was not. Indeed, the Bernard court noted in its second opinion in the 

case that the tribe had paid off the BNC loan early, and in its entirety. Id. at 514. 

The court also differentiated between monies CM received for “consulting”—which 

had to be returned—and those CM received as a lender, which did not have to be 

returned:  “[B]orrowing fees do not constitute management fees.” Id. at 515. 

The Bernard decisions do not apply. The loan agreement in Bernard  required 

the tribe at all times to accept and comply with all the recommendations of the 

defendant, CM regardless of whether the casino was under financial stress. CM had 

both a financial interest in the casino and was itself advising and consulting on 

many aspects of the casino operation, advice with which the tribe had to “comply.” 

Under the contingent Consultant Provision here, in contrast, the Bondholder can 

only request that a consultant be hired when the Casino’s cash-flow is impaired, 

threatening Bond repayment; the Bondholder is not itself the consultant; the 

Corporation chooses the consultant, not the Bondholder; and the Corporation is only 

required to use its best efforts to implement its consultant’s recommendations. As 

Bernard makes clear, there is a difference between lending and management, and 

here there is only lending.  

E. The District Court’s Opinion Is Contrary To Congressional Intent 

The district court’s refusal to enforce the Indenture, either in its entirety or 

without some or all the Contested Provisions, is inconsistent with IGRA’s purpose of 

facilitating tribal economic development. 25 U.S.C. § 2702(1). In Machal, Inc. the 

court noted, in an analogous context, that if “management contract” included “any 
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contract that relates to the eventual development of [a] gaming operation,” 

“[p]otential investors would be unable to contract with tribes, and therefore, they 

would not be able to ensure that they could recoup any of the money they invested 

in the tribe.” 387 F.Supp.2d at 667.  William Newby, a UBS Managing Director with 

expertise in gaming finance, had similar concerns: 

If provisions like [the Contested Provisions] converted 
loan agreements into management contracts requiring 
NIGC review and approval, it would exorbitantly increase 
the cost of capital to Indian tribes and also have a chilling 
effect on lending to tribes. 

(A166 ¶ 9.)  

The district court also ignored that the NIGC has multiple avenues to ensure 

that the Congressional purposes of IGRA are effectuated; management contract 

approval is only one arrow in the NIGC’s quiver. The NIGC can audit, investigate, 

depose, and sanction persons involved in unapproved management of Indian 

Casinos, 25 C.F.R. §§ 571-575, and can address actual instances of unapproved 

gaming management when they occur through those powers. Given these 

administrative remedies, the district court’s expansive definition of management 

contract to include unexercised, contingent provisions in a loan agreement is not 

necessary to enforce the Congressional intent in IGRA. To the contrary, the district 

court’s rulings will only serve to unjustly enrich one Indian tribe while 

simultaneously undermining tribal sovereignty and the prospects for tribal 

economic development for all other tribes. 
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II. The Corporation’s Waiver Of Sovereign Immunity In The Bond Resolution 
And Other Documents Is Valid And Wells Should Be Allowed To File Its 
Amended Complaint 

Wells’s amended complaint asserts various equitable, contract, and tort causes of 

action (fraud, restitution, conversion, reformation, unjust enrichment, as well as 

causes of action for breach of the Bonds themselves). These causes of action are all 

based on the undisputed fact that the Corporation borrowed $50 million that it now 

refuses to repay.  In addition to the Indenture and Bonds, Wells’ amended 

complaint relied on the Corporation’s waiver of sovereign immunity in the Offering 

Memo, Godfrey’s opinion letters, and, most notably, in the Bond Resolution (A123–

125), where the Corporation waived its sovereign immunity as to “any dispute or 

controversy arising out of “  the various Bond-transaction documents or “to any 

transaction in connection therewith . . .” (A103) (emphasis supplied.). The district 

court acknowledged that these Bond documents “all indicate the Corporation’s 

willingness to waive its sovereign immunity with respect to the underlying bond 

transaction,” such that, if any of these waivers of sovereign immunity are valid, 

Wells’s amended complaint can proceed.10 (SA30 n.7.) 

                                                 
10 The district court correctly found that Wells should have been given leave to 
amend its complaint, but denied Wells leave to do so because the district court 
found there was no effective waiver of sovereign immunity. (SA024.) “[A]n order 
dismissing the complaint normally does not eliminate the plaintiff’s right to amend 
once as a matter of course.”  Foster v. DeLuca, 545 F.3d 582, 584 (7th Cir. 2008) 
(citation and quotations omitted).  “[U]nless the defect is uncurable, a district court 
should grant the plaintiff leave to amend, allow the parties to argue the 
jurisdictional issue, or provide the plaintiff with the opportunity to discover facts 
necessary to establish jurisdiction.”  Frey v. EPA, 270 F.3d 1129, 1131-32 (7th Cir. 
2001).     
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A. The Bond Resolution Is Not Void And Waives Sovereign Immunity  

IGRA’s regulations provide that management contracts—and only management 

contracts—not approved by the NIGC Chairman are void. 25 C.F.R. § 533.7. 

Management contracts are defined as “any contract . . . or collateral agreement 

between an Indian tribe and a contractor. . . if such contract or agreement provides 

for the management of all or part of a gaming operation.” 25 C.F.R. § 502.15.  

“Collateral agreement” is defined as “any contract . . . that is related, either directly 

or indirectly, to a management contract.” 25 C.F.R. 502.5.   

To be subject to 25 C.F.R. § 533.7, a contract, including a collateral agreement, 

must therefore be a management contract. All federal courts that have directly 

considered this issue have so held. Catskill Dev. L.L.C. v. Park Place Entm’t Corp., 

547 F.3d 115, 130-31 (2nd Cir. 2008) (“[A] collateral agreement is subject to [NIGC] 

approval . . . only if it ‘provides for the management of all or part of the gaming 

operation.’”); Machal, Inc., 387 F. Supp. 2d at 665-67 (“[O]nly collateral agreements 

that also provide for the management of all or part of a gaming operation are void 

without NIGC approval.”).  

Indeed, as the district court recognized, Kevin Washburn himself explicitly 

stated as much:  

The NIGC has authority to approve a collateral 
agreement only if it also meets the definition of 
“management contract,” that is, it provides for “the 
management of all or part of a gaming operation.” In 
short, not all collateral agreements are management 
agreements. Those that do not meet the definition of 
“management contract” are not subject to NIGC review. 
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Kevin K. Washburn, The Mechanics of Indian Gaming Management Contract 

Approval, 8 Gaming L. Rev. 333, 345 (2004) (“Washburn Article”).  

The Bond Resolution is not a “contract” or an “agreement”; it is a corporate 

resolution taking certain actions, including waiving sovereign immunity and 

making certain representations, with the intent that Wells and purchasers of the 

Bonds rely on the resolution. The Bond Resolution also does not provide for any 

party to manage all or part of the Casino. It therefore does not meet any part of the 

definition of a “management contract,” and is not subject to 25 C.F.R. § 533.7. The 

same is true for the Offering Memo and the Godfrey opinion letters—neither 

document is a “contract” with the Corporation and neither document provides for 

any party to manage all or part of the Casino. The Bond Resolution and 

accompanying waiver, as well as those in the Offering Memo and opinion letters, 

are valid, regardless of the Indenture’s validity. 11 

The same is true for the Bonds. The Bonds and the Indenture serve different 

purposes—the Bond evidences the debt; the Indenture the security for the debt. See 

                                                 
11 The district court claimed that the Bond Resolution and other documents were 
void because they were merged into the Indenture. (SA030.) The Bond Resolution 
voided by the district court does not “represent the parties’ negotiations,” as 
characterized by the district court, id.; it is a stand-alone corporate action that has 
independent effect. The waiver of immunity it contains extends beyond claims 
arising under the Indenture to “any transaction in connection therewith” (A173.), 
and the Bond Resolution provided that it “shall not be rescinded or modified 
without the written consent of [Wells Fargo]” (A103.). The Resolution did not merge 
into the Indenture, and voiding the Indenture does not affect the validity of the 
waiver in the Bond Resolution. In any event, the merger doctrine cited by the 
district court presumes a valid contract into which the precursor agreement is 
merged. See St. Norbert Coll. Found., Inc. v. McCormick, 260 N.W.2d 776, 780 (Wis. 
1978). If the Indenture was void ab initio, there can be no merger.  

Case: 10-2069      Document: 6      Filed: 06/30/2010      Pages: 67



- 46 - 

Brest v. Maenat Realty Co., 15 N.W.2d 798, 800 (Wis. 1944) (note and mortgage 

relate to same transaction but the “note evidences the debt; the mortgage the 

security for it”). While the district court found the Bonds to be an invalid 

management agreement because the Bonds incorporated provisions of the 

Indenture, if the Indenture is invalid, the Contested Provisions no longer exist and 

the Bond cannot be found to be tainted by them. The Bond then, like the other Bond 

documents, does not itself contain any management provisions and is valid. 

B. The District Court’s Holding That Any Documents Related To A 
Management Contract That Are Not Submitted To The NIGC Are Void 
Creates A New Rule of Law Unsupported By Statute Or Regulation  

The district court held that once there has been a determination that an 

agreement is a management contract, all related documents are void unless 

submitted to the NIGC. (SA027–028.)  This holding has no basis in IGRA or NIGC 

regulations. Catskill Dev., L.L.C. v. Park Place Entm’t. Corp., 547 F.3d at, 130 n.20 

(“To the extent that the district court interpreted the [IGRA] regulations as 

requiring NIGC approval of all collateral contracts, it erred.”). (A162.) 

The district court also erred because it did not evaluate the substance of the 

Bond Resolution, Offering Memo, Godfrey opinion letters, or any document other 

than the Indenture and Bonds, to determine if they satisfied the management 

contract standard. Even in Match-E-Be-Nash-She-Wish Band Of Pottawatomi 

Indians v. Kean-Agrovitz Resorts, Kean Argovitz Resorts-Michigan L.L.C., 249 F. 

Supp. 2d 901 (W.D. Mich. 2003), on which the district court relied, the court 

examined the content of the challenged agreement to determine if the agreement 

was a management contract; that court did not hold, as the district court held, that 
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an agreement was invalid merely because it was a collateral agreement. Id. at 

907.12  

Equally flawed was the district court’s reliance on the “declination letter” 

process as a basis for voiding the Bond documents. In this process, a party may 

submit an agreement to the NIGC’s general counsel’s office for a non-binding 

opinion on whether an agreement is or is not a management contract. See NIGC 

Bulletin No. 93-3 (July 1, 1993); Bulletin No. 94-5 (October 14, 1994). Declination 

letters are a creature of NIGC informal practice and are not provided for under 

NIGC regulations. Compare 25 C.F.R. Part 533, Approval of Management Contracts 

with Bulletins 93-3 and 94-5. This process is purely optional. IGRA neither 

mandates nor penalizes failure to seek a declination letter for an agreement that is 

not a management contract; indeed IGRA provides only that the Chairman can 

approve management contracts. The Bond Resolution and all other Bond documents 

are not void simply because the NIGC did not review them. Machal, 387 F. Supp. 2d 

at 666-67. 

If parties are required to submit all loan and loan-related documents to the 

NIGC, commercial lending to Indian tribes affiliated with casinos will grind to a 

halt. The NIGC Chairman is the only person authorized to approve a management 

contract. 25 U.S.C. § 7505(a)(4). The Chairman has 180 days from contract 

submission to issue his approval, though extensions are routine and the process can 

                                                 
12 In Match-E-Be-Nash-She-Wish Band the developer was paid a percentage of 
Casino revenues, in contrast to the fixed-rate loan provided by Bondholder here, 
and had also entered into a separate management contract. 249 F. Supp. 2d at 904-
06.   
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take “from six to eighteen months.” 25 U.S.C. § 7505(d); Washburn Article at 345. If 

all agreements—management contract or not—are required to go through this 

lengthy process, commercial lenders will look elsewhere to place their funds. 

C. The District Court Should Have Granted The Motion To Amend The 
Complaint, Permitting Wells To Assert Claims In Restitution 

Under both federal and state contract law, when a contract is void for illegality 

the contract “is ordinarily treated as rescinded, meaning that the parties are to be 

put back, so far as possible, in the positions they would have occupied had the 

contract never been made in the first place.” Scheiber v. Dolby Labs., Inc., 293 F. 3d 

1014, 1022-23 (7th Cir. 2002); see generally Winton v. Amos, 255 U.S. 373, 393-94 

(1919); Restatement (Third), of Restitution and Unjust Enrichment (Tent. Draft No. 

7, 2010), § 32. This is done so that the voiding party is not “unduly enriched by 

being able to walk away from the contract.” Scheiber, 293 F.3d at 1023. There can 

be no question that the Corporation was been “unduly enriched” and restitution—

assuming the Indenture is deemed void—is appropriate. A statutory or regulatory 

provision voiding non-complying agreements does not preclude restitution. Olson, 

806 F.3d 731; Restatement (Third) of Restitution and Unjust Enrichment (Tent. 

Draft No. 7, 2010), § 32. 

Wells is entitled to enforce claims for restitution and the other claims in its 

amended complaint, which are clearly within the scope of the immunity waiver in 

the Bond Resolution and other Bond documents. Amendment of the complaint 

would not have been futile.  The district court entered as a matter of law, and was 

“fundamentally wrong,” to deny Wells leave to file its amended complaint.  
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III. The Case Should Be Remanded To Develop A Complete Record On 
Management Contract Issues 

The district court dismissed the case for lack of subject matter jurisdiction, 

without any party having filed a Rule 12 or Rule 56 motion. The court 

acknowledged that its procedure was “unconventional.” It was more than that. It 

deprived Wells of due process. 

When, as here, a question of subject matter jurisdiction is inextricably 

intertwined with the merits, it must be addressed as a motion on the merits—

whether under Rule 12(b)(6) (if there is no consideration of facts beyond the 

complaint) or under Rule 56 (if the court considers asserted facts beyond the 

pleadings)—or disposition must be delayed until trial.  Augustine v. United States, 

704 F.2d 1074, 1077 (9th Cir. 1983).  See Weidner Comm’ns, Inc. v. H.R.H. Prince 

Bandar Al Faisal, 859 F.2d 1302, 1310 n.11 (7th Cir. 1988) (citing Augustine); 

Crawford v. United States, 796 F.2d 924, 929 (7th Cir. 1986) (citing Augustine).  

Further, as here, once matters outside the pleadings are “presented to and not 

excluded by the court, the motion must be treated as one for summary judgment 

under Rule 56 [and] [a]ll parties must be given a reasonable opportunity to present 

all material that is pertinent to the motion.”  Fed. R. Civ. P. 12(d) (emphasis 

added).13 Indeed, the court acknowledged it was in effect granting summary 

                                                 
13 This is not a mere formality. If the district court had dismissed the case for lack of 
subject matter jurisdiction alone, its decision would have no effect on the merits. 
Leaf v. Supreme Court of Wisconsin, 979 F.2d 589 (7th Cir. 1992), cert. denied, 508 
U.S. 941; see generally 5B Charles Alan Wright & Arthur R. Miller, Federal 
Practice and Procedure  § 1350 at 137, 207-210 & n.62 (3d Ed. 2010) (want of 
subject matter jurisdiction is plea in abatement with no res judicata affect on 
subsequent claims). As soon as a merits disposition is intertwined with subject 
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judgment. (SA022 (opinion was “a legal ruling based upon undisputed facts”; 

“summary judgment was warranted because the relevant facts are not in dispute 

and the Corporation is entitled to judgment as a matter of law”).)  

The district court erred here because, if the Indenture is found to be a 

“management contract”—contrary to the parties’ intent, the Indenture’s plain 

language, and the Corporation’s counsel’s representations—the “relevant facts” are 

in dispute. The court did not give Wells “a reasonable opportunity to present all 

material that is pertinent” to the district court’s de facto summary judgment ruling 

on the validity of the Indenture and the other Bond documents. Wells was not 

permitted to present evidence of the parties’ intent that there was no management 

contract, the course of conduct of the parties under the Indenture itself, and proof 

that the Contested Provisions were not central to the parties’ bargain. Further, 

Wells was given no opportunity to respond to the voluminous “matters outside the 

pleadings” presented by the Corporation on the eve of both the canceled evidentiary 

hearing and the court’s decision. This includes not only Washburn’s affidavit, but 

also the materials presented by the Corporation about its financial affairs and the 

_______________________ 
matter jurisdiction, Rule 12(d) affords a plaintiff the procedural safeguards that 
attend a merits disposition, including an orderly process for airing all legal 
arguments, discovery (if necessary), summary judgment procedures, and a trial. See 
Crawford v. United States, 796 F.2d at 928-929 (“We are not being nitpickers in 
insisting on the difference between jurisdictional determination and summary 
judgment.”). See generally 5B Federal Practice and Procedure § 1350 at 245-249 & 
nn.71-73 (3d Ed. 2010) (citing cases); Stefania A. DiTrolio, Comment, Undermining 
and Unintwining:  The Right to a Jury Trial and Rule 12(b)(1), 33 Seton Hall L. 
Rev. 1247, 1261-1270 (2003). 
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like. It is not true that “Wells had a fair opportunity to be heard on [the 

management contract] issue.” (SA022.)  

Particularly problematic about this procedural sequence was the district court’s 

obvious reliance on Kevin Washburn’s affidavit. Washburn, a former general 

counsel of the NIGC, gave an opinion predicting the NIGC’s response to the 

Indenture. The district court’s reliance on Washburn’s opinion was flawed. 

Washburn gave expert testimony that Wells was prohibited from challenging. 

There was no opportunity to depose Washburn or rebut his testimony; the Rule 26 

procedural protections normally accompanying expert disclosures were ignored; 

and, because the evidentiary hearing was canceled, Wells was not given the 

opportunity to challenge Washburn directly about his opinions. Musser  v. Gentiva 

Health Servs., 356 F.3d 751, 757 (7th Cir. 2004) (affirming exclusion of undisclosed 

expert's affidavit opposing summary judgment because defendant prevented from 

“disqualify[ing] the expert . . . retaining rebuttal experts, and holding additional 

depositions . . .”); see also Mannoia v. Farrow, 476 F.3d 453, 456 (7th Cir. 2007) 

(affirming exclusion of expert’s affidavit offered at summary judgment when 

plaintiff failed to disclose expert before close of discovery). Indeed, given that the 

case was dismissed in reliance on Washburn’s affidavit immediately after the 

affidavit was filed, Wells was not afforded sufficient time to even move to strike.14 

                                                 
14 Nevertheless, Washburn’s affidavit was contradicted by the Corporation’s own 
counsel (A105–115) and by Michael Cox, also a former NIGC general counsel 
(A155–163).  
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Washburn speculated as to the NIGC’s evaluation of the Indenture. Such 

speculation is not a proper subject for expert testimony, and is irrelevant. Even if 

Washburn’s prediction was correct and the NIGC’s general counsel’s office would 

preliminarily categorize the Indenture as a management contract (unless the 

Contested Provisions were removed) that determination is not binding on the court. 

Courts have frequently disregarded NIGC advisory letters, including those issued 

by Mr. Washburn himself when he was NIGC general counsel.  Catskill Dev., L.L.C. 

v. Park Place Entm't, 547 F.3d at 127 (NIGC general counsel opinion letter entitled 

to limited deference and holding letter lacked” persuasive power”); First American, 

412 F.3d at 1171 (NIGC opinion letters not entitled to deference); Cheyenne-

Arapaho Gaming Comm'n v. National Indian Gaming Comm'n, 214 F. Supp. 2d 

1155, 1168-69 (N.D. Okla. 2002) (opinion letter from then-NIGC general counsel 

Washburn is not a “final agency action”; “[t]he General Counsel is simply a staff 

member of the NIGC advising the decision-makers and tribal entities when 

required”). 

For all of these reasons, whether or not Wells is granted leave to amend, if this 

Court should determine that the Indenture is not unambiguously a loan agreement 

but could also be a management contract, and does not otherwise find that the 

Corporation has waived sovereign immunity, the case must be remanded with 

instructions to allow the parties to develop a full factual record on the management 

contract and waiver issues. 
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CONCLUSION 

For the above reasons, the Judgment below should be reversed and this case 

remanded: 

1) Because as a matter of law the Indenture is not a “management contract” and 

its waiver of sovereign immunity is valid. 

2) Because even if the Contested Provisions are deemed “management” 

provisions, the Indenture should be enforced without the Contested Provisions or 

the Contested Provisions should be severed, in each case preserving the Indenture’s 

waiver of sovereign immunity; 

3) Alternatively, even if the Indenture is deemed a management contract, 

Plaintiff Wells Fargo should be granted leave to file its Amended Complaint because 

of the Corporation’s continuing and effective waivers of sovereign immunity in the 

Bond Resolution, the Bonds themselves and other Bond documents. 

4) Finally, should this Court be unable to conclude that the Indenture is not a 

management contract and declines to enforce the Indenture without the Contested 

Provisions, or to sever, the case should be remanded to develop a full record and 

afford Plaintiff Wells Fargo a full and fair hearing of the management contract and 

waiver issues. 
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