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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

Barbara Soto, et al., )
)

Plaintiffs, )
)

v. )
)

Quechan Tribally Designated Housing )
Entity, et al., )

)
Defendants. )

                                                                                  ) 

Case No. CV 10-0533-PHX-DGC

MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF DEFENDANTS’
MOTION TO DISMISS THE COMPLAINT FOR
LACK OF JURISDICTION AND FOR FAILURE TO
STATE A CLAIM UPON WHICH RELIEF CAN BE
GRANTED

COME NOW the named Defendants Quechan Tribally Designated Housing Entity (QTDHE);

Robert Letendre, QTDHE Executive Director; and Tad Zavodsky, QTDHE Supervisor, in their official

capacities (collectively, QTDHE Defendants); and Robert Letendre and Tad Zavodsky in their

individual capacities (Individual Defendants), by and through their attorneys, STETSON LAW

OFFICES, P.C. (Timothy J. Humphrey, Sr., Catherine Baker Stetson, and Jana L. Walker), and
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respectfully file this Memorandum of Points and Authorities in Support of their Motion to Dismiss

Plaintiffs’ Complaint for Damages to Remedy Federal Civil Rights Violations (Complaint) for Lack

of Jurisdiction and Failure to State a Claim upon which Relief may be Granted under Rule 12(b),

and in support thereof state as follows:

Introduction

The Quechan Tribe of the Fort Yuma Indian Reservation, California & Arizona (Tribe) is a

federally recognized tribe.   QTDHE is a tribal housing entity, created by tribal ordinance as an arm

of the Tribe and designated as its Tribally Designated Housing Entity (TDHE) under the Native

American Housing Assistance and Self-Determination Act (NAHASDA), 25 U.S.C. §§ 4101 et seq.

QTDHE provides housing assistance to Indians on the Fort Yuma Indian Reservation (Reservation)

using federal funds disbursed by the U.S. Department of Housing and Urban Development (HUD).

For the several reasons discussed below, the QTDHE Defendants and the Individual Defendants

ask that the Complaint be dismissed and that the Court award them their attorney fees

necessitated by responding to a frivolous complaint.   

STATEMENT OF THE LAW

I. THE COURT LACKS JURISDICTION TO HEAR THIS CASE.

A. This Court does not have Jurisdiction Over the QTDHE Defendants Because they
have not Waived Their Immunity From Suit.

1. QTDHE Is Immune from Suit and Has Not Waived its Immunity from Suit,
Nor Has Congress Waived It on Behalf of QTDHE.

“Indian tribes have long been recognized as possessing the common-law immunity from

suit traditionally enjoyed by sovereign powers.”  Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58
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(1978).  Unless a tribe has clearly waived its immunity or has Congress expressly abrogated that

immunity by authorizing suit, a suit against an Indian tribe is barred.  Id. at 58-59; see also

Oklahoma Tax Comm’n v. Citizen Band Potawatomi Indian Tribe, 498 U.S. 505, 509 (1991); Three

Affiliated Tribes of Ft. Berthold Reservation v. Wold Engineering, P. C., 476 U.S. 877, 890-91 (1986);

Puyallup Tribe, Inc. v. Department of Game, 433 U.S. 165, 171-173 (1977).

Under United States Supreme Court precedent, immunity applies whether the tribe acts

on or off its reservation and regardless of whether the tribe is engaged in a governmental or

commercial activity.  See Kiowa Tribe v. Manufacturing Techs., 523 U.S. 751 (1998).  All doubts and

ambiguity in a statute are to be liberally construed in favor of the Indians.  See Bryan v. Itasca

County, 426 U.S. 373, 392 (1976); McClanahan v. Arizona State Tax Comm’n, 411 U.S. 164, 174

(1973); Choate v. Trapp, 224 U.S. 665, 675 (1912).  The courts will not imply a waiver.  Department

of the Army v. Blue Fox, Inc., 525 U.S. 255, 261 (1999).

The Tribe is federally recognized by the Department of the Interior, Bureau of Indian

Affairs, as having the immunities and privileges available to other federally acknowledged tribes

by virtue of their government-to-government relationship with the United States.  74 Fed. Reg.

40218, 40219 (Aug. 11, 12009).   As such, the Tribe possesses sovereign immunity; it has not been

waived or Congressionally abrogated with respect to Plaintiffs, nor do Plaintiffs claim such.  

In 1963, the Tribe, through its powers of self-government, established QTDHE by tribal

ordinance.  QTDHE functions in accordance with tribal laws, QTDHE policies and procedures, and

NAHASDA and its regulations codified at 24 C.F.R. §§ 1000.1 - 1000.558.  A tribe may pass its

sovereign immunity onto its agencies and governing bodies, including but not limited to a housing
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authority or tribally designated housing entity created by a tribe.  Garcia v. Akwesasne Hous. Auth.,

268 F.3d 76,  84 (2d Cir. 2001)(as an agency of a tribe, a tribal housing authority enjoys the same

presumption of immunity); Weeks Constr., Inc. v. Oglala Sioux Hous. Auth., 797 F.2d 668, 670-71

(8th Cir. 1986)(a housing authority is a tribal agency possessing attributes of tribal sovereignty).

 See also Dillon v. Yankton Sioux Tribe Hous. Auth., 144 F.3d 581, 583-84 (8th Cir. 1998) (tribal

housing authority does not waive its immunity from suit under federal civil rights laws merely by

virtue of receiving federal financial assistance from HUD).

2. Robert Letendre, QTDHE Executive Director, and Tad Zavodsky, QTDHE
Supervisor, Acting in Their Official Capacities, Are Immune from Suit and
Have Not Waived Their Immunity.

Barring any clear waiver of immunity or abrogation by Congress, a tribe’s sovereign

immunity extends to tribal officials acting within the scope of their authority.  Larson v. Domestic

& Foreign Commerce Corp., 337 U.S. 682, 695 (1949), reh’g denied, 338 U.S. 840 (1949) (“if the

actions of an officer do not conflict with the terms of his valid statutory authority, then they are

the actions of the sovereign”); accord, Snow v. Quinault Indian Nation, 709 F.2d 1319, 1321-22 (9th

Cir. 1983), cert. denied, 467 U.S. 1214 (1984)(tribal immunity extends to tribal officials acting in

their representative capacity and within the scope of their authority, and sovereign immunity may

not be avoided by simply naming an officer of the tribe as a defendant).  See also Burlington N. R.

Co. v. Blackfeet Tribe of Blackfeet Indian Reservation, 924 F.2d 899, 906 (9th Cir. 1991), cert.

denied, 505 U.S. 1212 (1992)(dismissing claims against tribal officials acting in their official

capacities based on sovereign immunity grounds) ; Hardin v. White Mountain Apache Tribe, 779

F.2d 476, 479-80 (9th Cir. 1985); Lamere v. Super. Ct., 31 Cal. Rptr. 3d 880, 884-85 (Ct. App. 2005),

Case 2:10-cv-00533-DGC   Document 16    Filed 04/14/10   Page 4 of 12



5

cert. denied, Salinas v. Lamere, 547 U.S. 1147 (2006).

Plaintiffs expressly allege that Defendants Robert Letendre and Tad Zavodsky acted only

in their official capacities under the authority of QTDHE and within the scope of their respective

agencies at all times.  See Complaint ¶¶ 7, 8, 15, 29, and 50.  As such, they possess immunity that

has not been waived or Congressionally abrogated with respect to Plaintiffs. 

B. Plaintiffs Failed to Plead a Sufficient Basis for Federal Question Jurisdiction.

Plaintiffs allege federal question jurisdiction under 28 U.S.C. §§ 1331, which provides

federal district courts with original jurisdiction of all civil actions arising under the Constitution,

laws, or treaties of the United States.  In order to establish such jurisdiction, Plaintiffs must plead

the statutory or constitutional provisions under which their  claim arises.   See Franchise Tax Bd.

v. Construction Laborers Vacation Trust, 463 U.S. 1, 10 (1983) (“[W]hether a case is one arising

under the Constitution or a law or treaty of the United States, in the sense of the jurisdictional

statute, . . . must be determined from what necessarily appears in the plaintiff’s statement of his

own claim”). Plaintiffs’ cited Arizona statutes § 12-341, § 12-341.01, §§ 25-1501 et seq. as

supporting the claim of federal question jurisdiction.  Complaint ¶ 10.  But, to plead federal

question jurisdiction, a plaintiff must allege that the claim arises under the Constitution, laws, or

treaties of the United States.  28 U.S.C. § 1331.  Arizona statutes are not federal law upon which

federal question jurisdiction can be based.  As such Plaintiffs failed properly to establish federal

question jurisdiction.

1. Titles VI and VII of the Civil Rights Act of 1964 Do not Apply to Tribes and
Does Not Provide a Basis for Federal Question Jurisdiction.
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Constitutional and statutory guarantees are not applicable against tribes unless explicitly

so stated in the Constitution or federal law, both of which respect tribal sovereignty and subject

tribes to federal law only if and when Congress so declares.  Santa Clara Pueblo v. Martinez, 436

U.S. 49 (1978); Talton v. Mayes, 163 U.S. 376, (1896); Trans-Canada Enterprises, Ltd. v.

Muckleshoot Indian Tribe, 634 F.2d 474, 477 (9th Cir. 1980).  Aside from the Indian Civil Rights Act

(ICRA), 25 U.S.C. §§ 1301-03, discussed below, many federal laws governing equal protection and

nondiscrimination are inapplicable to tribes and, particularly tribal entities in their performance

of governmental functions.  

In an attempt to plead federal question jurisdiction, Plaintiffs allege violations of Titles VI

and VII of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000d et seq. (Title VI) and 42 U.S.C. §§ 2000d

et seq (Title VII).  Title VI of the Civil Rights Act, which broadly prohibits discrimination, does not

expressly include tribes or tribal entities within its application, nor does it specifically prohibit

Indian preference.   However, NAHASDA specifically provides that “Title VI of the Civil Rights Act

of 1964 . . . shall not apply to actions by federally recognized tribes and the tribally designated

housing entities of those tribes under this Act.”  25 U.S.C. § 4131(b)(6).  As such, QTDHE is exempt

from application of Titles VI of the Civil Rights Act.  

 QTDHE is exempt from application of Title VII of the Civil Rights Act.   Title VII of the Civil1
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Rights Act, which prohibits discrimination in employment, does not provide a basis for federal

question jurisdiction in this case because it “specifically exempt[s] Indian tribes from compliance

with the prohibition against discriminatory discharge from employment.”  See 42 U.S.C. §

2000e(b)(1) and 42 U.S.C. § 2000e-2(i).  See also Dille v. Council of Energy Resource Tribes, 801 F.2d

373 (10  Cir. 1986), (dismissing a sex discrimination charge upon finding a tribal entity exemptth

under Title VII); Wardle v. Ute Indian Tribe, 623 F.2d 670, 673 (10th Cir. 1980).

2. ICRA Does Not Provide Federal Court Jurisdiction Except in Criminal Habeas
Corpus Actions.

Under NAHASDA, 25 U.S.C. § 4112(b)(2)(D)(i), a TDHE must certify that it “will comply with

the applicable provisions of Title II of the Civil Rights Act of 1968 (25 U.S.C. § 1301 et seq.),”

popularly known as the Indian Civil Rights Act of 1968 (ICRA).  However, ICRA does not waive tribal

sovereign immunity from suit nor does it provide federal jurisdiction over alleged violations except

where a writ of habeas corpus is the proper remedy.  Santa Clara Pueblo v. Martinez, 436 U.S. 49,

58-59, (1978).  See also  Snow v. Quinault Indian Nation, 709 F.2d 1319, 1323 (9th Cir. 1983), cert.

denied, 467 U.S. 1214 (1984)(recognized that the holding in Santa Clara Pueblo “foreclosed any

reading of [ICRA] as authority for bringing civil actions in federal court to request . . . forms of relief

[other than habeas corpus]”).2

3. Presidential Executive Order 11478, as Amended, does not Provide Federal
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Question Jurisdiction for Plaintiffs’ Claims.

Plaintiffs premise Count I on violations of Presidential Executive Order 11478, as amended

by Executive Orders 13087 and 13152, alleging that the Individual Defendants were prohibited by

such Executive Orders from depriving Plaintiffs of their right to employment free from

discrimination based on sexual orientation.  On their face, these Executive Orders are policies

strictly limited to “equal opportunity in Federal employment.”  See Executive Order 11478 at § 1.

QTDHE is a tribal, not a federal, employer, and the Plaintiffs as well as the Individual Defendants

are tribal, not federal, employees.  Thus, these Executive Orders do not apply to the employment

relationship between QTDHE and Plaintiffs.  Morever, Executive Order 11478, as amended by

Executive Order 13152, expressly states in a new section 11: “This Executive Order does not confer

any right or benefit enforceable in law or equity against the United States or its representatives.”

C.  Plaintiffs Failed to Plead  Diversity Jurisdiction.

To the extend Plaintiffs seek to make a diversity claim,  Plaintiffs rely on a non-existent

statute, 28 U.S.C. § 1331(a).  Complaint ¶ 11.  Further, the statement, quoted by Plaintiffs to

establish jurisdiction, is a misquote of the combined provisions on federal question jurisdiction,

28 U.S.C. §1331, and diversity jurisdiction, 28 U.S.C. § 1332(a).  Plaintiffs do not accurately cite any

provision that would result in jurisdiction being proper in this Court.  

For diversity jurisdiction properly to exist under 28 U.S.C. § 1332(a), the Plaintiffs must have

pled the existence of a  controversy between citizens of different States.  Plaintiffs have failed to

plead the citizenship of any of the Defendants or the Individual Defendants. and state merely that

“the acts complained of occurred exclusively in . . . Arizona.” Complaint at Page 2, Jurisdiction and
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Venue.  In fact, even this statement is incorrect, as the acts giving rise to Plaintiffs’ Complaint

occurred in California.  See Attachment A, Affidavit of Robert Letendre.  As such, there is no valid

basis for diversity jurisdiction.

II. PLAINTIFFS HAVE FAILED TO STATE A CLAIM UPON WHICH RELIEF CAN BE GRANTED.

A. Plaintiffs Have Failed to State Any Claim Against the Individual Defendants.

FRCP Rule 8(a)(2) requires a plaintiff to give a “short and plain statement of the claim

showing that the pleader is entitled to relief.” Ashcroft v. Iqbal, 129 S. Ct. 1937, 1949 (U.S. 2009).

A complaint must include sufficient factual matter  that, if accepted as true, would “state a claim

to relief that is plausible on its face.”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 547 (2007).  With

the exception of the caption for this cause of action, Plaintiffs make no allegations against the

Individual Defendants, nor do they allege that they ever exceeded the scope of their authority.

Instead, Plaintiffs expressly allege that Robert Letendre and Tad Zavodsky are being sued as

individuals acting in their official capacities  under the authority of QTDHE. Complaint ¶¶ 15, 29,

50.  On the face of their Complaint, Plaintiffs have failed to state any claim against the Individual

Defendants upon which relief may be granted and this Court should dismiss Plaintiffs’ suit against

them in their individual capacities. 

B. Plaintiffs Have Failed to State a Claim under 42 U.S.C. § 1983.  

In Count II of their Complaint, Plaintiffs brought a § 1983 claim against the Defendants

Letendre and Zavodsky as acting in their official capacity under color of state law.   No state action3
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has occurred in this case, nor have any of the named Defendants acted under color of state law.

QTDHE is a tribal entity, and its employees act pursuant to tribal law.  No claim exists for

constitutional violations under color of tribal law, and the Ninth Circuit Court of Appeals so ruled

in a similar claim:

[N]o action under 42 U.S.C. § 1983 can be maintained in federal court for persons
alleging deprivation of constitutional rights under color of tribal law.  Indian tribes
are separate and distinct sovereignties, and are not constrained by the provisions
of the fourteenth amendment. As the purpose of 42 U.S.C. § 1983 is to enforce the
provisions of the fourteenth amendment, it follows that actions taken under color
of tribal law are beyond the reach of § 1983, and may only be examined in federal
court under the provisions of the Indian Civil Rights Act. (Citations Omitted).

R.J. Williams Co. v. Ft. Belknap Hous. Auth., 719 F.2d 979 (9th Cir. 1983), cert. denied, 472 U.S.

1016, 105 (1985); cf. Snow v. Quinault Indian Nation, 709 F.2d 1319, 1323 (9th Cir. 1983), cert.

denied, 467 U.S. 1214 (1984)(recognizing that the Santa Clara Pueblo ruling foreclosed the ICRA

as authority for civil actions in federal court other than to request habeas corpus relief).  Because

Plaintiffs have not pled and cannot plead sufficient facts to support a § 1983 claim against the a

tribal entity and tribal officials acting under color of tribal law, this Court should dismiss the

Complaint under FRCP 12(b)(6) for failing to state a claim upon which relief may be granted.

III. VENUE IN THIS COURT IS IMPROPER

Venue in a federal district court is determined under 28 U.S.C. § 1391.  When jurisdiction

is not based on diversity alone, § 1391(b) controls.  Under subsection (b), venue lies either (1) in

a judicial district where any defendant resides or (2) in a district in which a substantial part of the

events or omissions giving rise to the claim occurred.  Plaintiffs failed to plead the residence of any

defendant, thus failing to satisfy the first test.  While the Plaintiffs claim that “the acts complained
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of occurred exclusively in . . . Arizona” (Complaint at Page 2, Jurisdiction and Venue), in fact, this

statement is incorrect, as the acts giving rise to Plaintiffs’ Complaint occurred in California.   See

Attachment A, Affidavit of Robert Letendre.  As such, venue would be improper under the second

test as well.

CONCLUSION

Plaintiffs have failed to show that this Court has jurisdiction, that the case is properly a case

to be heard in Arizona, or to state any claim upon which relief can be granted.  In addition,

Plaintiffs’ claims arising from allegations of discrimination based on sexual orientation are

unreasonable and without foundation under the law.  For all these reasons, many if not all of

which can be verified by a simple look at well-established case law and the federal statutes

themselves, this Court should assess the Defendants’ attorney’s fees against the Plaintiffs.  See

Hardin v. White Mountain Apache Tribe, 779 F.2d 476, 480 (9th Cir. 1985);   Boatowners & Tenants

Asso. v. Port of Seattle, 716 F.2d 669, 674 (9th Cir. 1983); Hughes v. Rowe, 449 U.S. 5, 14 (1980);

Christiansburg Garment Co. v. EEOC, 434 U.S. 412, 421 (1978).

Dated: April 14, 2010.

STETSON LAW OFFICES, P.C.

S/Timothy J. Humphrey, Sr.
Timothy J. Humphrey, Sr.
Attorney for QTDHE Defendants
1305 Rio Grande Blvd. NW
Albuquerque, NM 87104
tjh@stetsonlaw.com 
Telephone: (505) 256-4911
Fax:    (505) 256-5177
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CERTIFICATE OF SERVICE

I hereby certify that on the 14th of April, 2010, I electronically filed the foregoing
Memorandum in Support of Defendants’ Motion to Dismiss with the Clerk of the Court using the
ECF system which will send notification of such filing to the following persons:

Dated: April 14, 2010

S/Timothy J. Humphrey, Sr.
Timothy J. Humphrey, Sr.
STETSON LAW OFFICES, P.C. 
1305 Rio Grande Blvd. NW
Albuquerque, New Mexico 87104
tjh@stetsonlaw.com 
Telephone: (505) 256-4911
Fax:    (505) 256-5177

Law Offices of Robert M. Cook
219 W. Second Street
Yuma, Arizona 85364
robertmcook@yahoo.com
(928)782-7771
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