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CORPORATE DISCLOSURE STATEMENT 

 

United Nuclear Corporation (“UNC”) has the following parent corporations:  GE 

Engine Services UNC Holding I, Inc.; GE Engine Services – Miami, Inc.; and the 

General Electric Company.  No publicly held corporation owns 10 percent or more of 

UNC’s stock.   
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INTEREST OF AMICUS CURIAE AND 

SOURCE OF AUTHORITY TO FILE 

United Nuclear Corporation (“UNC”) has an important interest in the central 

question presented by this case – whether the determination of “Indian country” status of 

non-Indian fee lands outside a reservation must be based upon the United States Supreme 

Court’s bright-line, two-prong test in Alaska v. Native Village of Venetie Tribal 

Government, 522 U.S. 520 (1998) (“Venetie”), or whether the subjective factors in 

Pittsburg & Midway Coal Mining Co. v. Watchman, 52 F.3d 1531 (10th Cir. 1995) 

(“Watchman”) survive Venetie to modify that test.  

In Hydro Resources, Inc. v. United States Environmental Protection Agency, 562 

F.3d 1249 (10th Cir. 2009) (“HRI II”), the Panel modified the straightforward Supreme 

Court test in Venetie to apply a threshold “community of reference” test from Watchman, 

resulting in a conclusion that fee land owned by Hydro Resources, Inc. (“HRI”) outside 

of the Navajo reservation is Indian country.  That holding circumvents and is contrary to 

the straightforward test that the Supreme Court prescribed in Venetie, and creates 

jurisdictional uncertainty, particularly with respect to non-Indian fee land located in the 

“checkerboard area”
1
 of northwestern New Mexico.  UNC supports Petitioner HRI’s 

Supplemental Brief Re Rehearing En Banc, and the amicus brief of the States of 

Colorado, New Mexico, Wyoming, Kansas, and Utah seeking reversal of the Panel’s 

                                         
1
  This area is “known as the ‘checkerboard’ because of its pattern of mixed Indian 

and non-Indian land title, originally stemming from railroad land grants.”  HRI, Inc. v. 

EPA, 198 F.3d 1224, 1231 (10th Cir. 2000) (“HRI I”). 
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decision, and respectfully requests that the en banc Court reject the “community of 

reference” test and hold that Venetie’s two-part federal “set aside” and “federal 

superintendence” requirements are the sole criteria for determining whether land is a 

dependent Indian community. 

UNC is a company that formerly engaged in the mining business.  Its interest in 

this case stems from its ownership of properties in fee simple in the checkerboard area of 

northwestern New Mexico, particularly the Church Rock Mill Site, a 640-acre property 

located in Section 2 just a few miles north of HRI’s Section 8 property (the “Mill Site”).
2
  

These UNC fee lands are located outside of the Navajo Reservation but within the 

geographic boundaries of the Navajo Nation’s Pinedale Chapter.  No agency or 

department of the United States or the State of New Mexico has ever determined that 

these UNC properties are Indian country. 

On May 30, 2009, the United States Environmental Protection Agency (“EPA”) 

proposed to move mine spoils from the NECR Mine Site, the surface estate of which is 

owned by the United States in trust for the Navajo tribe, to UNC’s Mill Site, where those 

materials would be consolidated and permanently placed in a secure repository.  EPA 

proposed that action pursuant to the Comprehensive Environmental Response, 

Compensation and Liability Act, 42 U.S.C. §§ 9601-9675 (“CERCLA”), following 

                                         
2
  UNC also owns Section 36 to the north of the Mill Site, and a 61-acre parcel of 

patented land on the adjacent Northeast Church Rock Mine Site (“NECR Mine Site”), a 

former uranium mine. 
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consultation with the Navajo Nation.  The Mill Site has been subject to federal regulation 

for decades.  Specifically, the EPA Regional office that addresses state lands in New 

Mexico currently oversees cleanup activities under CERCLA at the Mill Site, in 

consultation with the State of New Mexico and the Navajo Nation.  In addition, UNC is 

in the process of decommissioning the Mill Site under a source materials license issued 

by the United States Nuclear Regulatory Commission.   

Notwithstanding the consistent historical status of the Mill Site as land outside of 

Indian country, the Navajo Nation, emboldened by the Panel’s decision, now asserts that 

the Mill Site is Indian country in its effort to block a cleanup plan it opposes, based on its 

view that all mine spoils should be removed from Indian country.  Thus, the uncertainty 

caused by the Panel’s decision has the potential to disrupt the NECR Mine Site cleanup 

as well as the cleanup and decommissioning of the Mill Site that has been proceeding 

under the federal government’s direction for more than two decades.   

Venetie resolved any uncertainty over whether non-Indian fee lands like the Mill 

Site could be Indian country.  By declining to (1) abrogate Watchman’s community of 

reference test, and (2) confirm that Venetie’s two-part federal “set aside” and “federal 

superintendence” criteria are the sole requirements for determining a dependent Indian 

community, the Panel’s decision creates subjectivity, ambiguity, and unpredictability, 
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4 

 

and it disrupts the reasonable expectations of all stakeholders regarding the jurisdictional 

status of non-Indian fee lands outside a reservation.
3
   

The Mill Site presents a clear example of why the Watchman “community of 

reference” test should be rejected.  If a determination of land status is made using the 

Venetie test, it is readily apparent that the Mill Site is not Indian country.  The Mill Site is 

not land set aside for the use of Indians nor is it under federal superintendence.  However, 

if the Panel’s new hybrid test is applied, the subjective factors from Watchman must be 

analyzed on a case-by-case basis.  Regulators and the regulated community will be left to 

argue over who has jurisdiction and what requirements apply to the land in question.  The 

test the Supreme Court established in Venetie avoids the confusion and dispute that will 

arise at the Mill Site and similarly situated lands in the checkerboard area if the HRI II 

decision is upheld.  The Panel erred in imposing the Watchman factors on the Venetie 

test.  Its decision is contrary to Supreme Court precedent and must be reversed. 

Because all parties have not consented to the filing of this brief, UNC has 

contemporaneously moved for leave to file it.  

 

 

                                         
3
  UNC believes that the Mill Site is not Indian country even under the holdings of 

Watchman and HRI II, but the fact that the debate persists illustrates the consequences of 

departing from the clear standard provided by Venetie. 
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ARGUMENT 

I. HRI II’S “COMMUNITY OF REFERENCE” ANALYSIS NULLIFIES 

VENETIE’S TEST FOR DETERMINING INDIAN COUNTRY  

The Panel erred in three principal ways.  First, it erred in concluding that 

Watchman’s “community of reference” test survived Venetie.  Second, it erred by 

determining that the Church Rock Chapter – a tribally created, political subdivision of the 

Navajo Nation located entirely outside the boundaries of the Navajo Reservation –  is the 

appropriate “community of reference” for determining a dependent Indian community for 

a non-Indian parcel of land.  Third, the Panel erred by applying Venetie’s federal “set 

aside” and “federal superintendence” requirements to the entire Church Rock Chapter 

rather than to the Section 8 “land in question,” and concluding that this off-reservation 

Chapter – which includes private fee property, lands owned by the State of New Mexico, 

and public lands owned by the federal government and managed by the Bureau of Land 

Management – has been set aside for the use of Indians and is federally superintended.  

A. Venetie Abrogated The “Community Of Reference” Test. 

Venetie provides an objective two-part test for defining Indian country under 

18 U.S.C. § 1151(b).  Venetie, 522 U.S. at 527.  “[T]he term ‘dependent Indian 

communities’ … refers to a limited category of Indian lands that are neither reservations 

nor allotments, and satisfy two requirements ....”  Id. (emphasis added).  The lands 

(1) “must have been set aside by the Federal Government for the use of Indians as Indian 

land,” and (2) “must be under federal superintendence.”  Id.  

Case: 07-9506     Document: 01018295985     Date Filed: 10/20/2009     Page: 10



 

6 

 

The Venetie test leaves no room for the subjective “community of reference” 

analysis upheld in HRI II.  The Supreme Court rejected the subjective factors that the 

Ninth Circuit had applied for determining a dependent Indian community, including “the 

nature of the area,” “the relationship of the area inhabitants to Indian tribes and the 

federal government,” and the “cohesiveness” of the area inhabitants.  The Court found 

that these factors were “extremely far removed” from the federal set-aside and 

superintendence requirements.  Id. at 531 n.7. 

The same factors that were rejected in Venetie form the core of the “community of 

reference” test this Court adopted in Watchman and subsequently applied in HRI II.  In 

Venetie, the Supreme Court dismissed “cohesiveness” as an appropriate criterion.  Yet the 

Panel in HRI II relied on Watchman and continued to apply the element of 

“cohesiveness.”  HRI II, 562 F.3d at 1263.  Similarly, the “nature of the area” and the 

“relationship of area inhabitants” factors rejected in Venetie are substantively identical to 

the “status of the area in question as a community” and the “context of the surrounding 

area” factors of the Watchman test.  See id. at 1262-63.  By its rejection of equivalent 

factors in the Ninth Circuit’s test, Venetie prevents this Court from continuing to use the 

factors that are the foundation of Watchman’s “community of reference” test.   

The Panel relied on the prior decision of this Court in HRI, Inc. v. EPA, 198 F.3d 

1224 (10th Cir. 2000) (“HRI I”), which concluded that,  

[b]ecause Venetie does not speak directly to the issue, barring en banc 

review by this court, [Watchman] continues to require a ‘community of 
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reference’ analysis prior to determining whether land qualifies as a 

dependent Indian community under the set-aside and supervision 

requirements of 18 U.S.C. § 1151(b).   

 

Id. at 1248-49.  This initial presumption in HRI I – that nothing in Venetie speaks to 

whether the “community of reference” test survived that decision and that this test must 

be initially applied – is the root of the error that propagated in the Panel decision in HRI 

II.  As shown above, the Supreme Court clearly rejected the same type of “community of 

reference” test employed by the Panel.   

Moreover, the “community of reference” test cannot survive because it effectively 

negates the mandatory federal “set-aside” and “superintendence” requirements of 

Venetie.  The Panel’s decision is a perfect illustration.  The Panel began its analysis by 

deciding that the entire Church Rock Chapter is the appropriate “community of 

reference” for determining whether Section 8 is a dependent Indian community.  The 

Panel never applied the “set aside” requirement to Section 8 itself.
4
  The Panel likewise 

never applied the “federal superintendence” requirement directly to Section 8.  The 

purpose of the “federal superintendence” requirement is to “guarantee[] that the Indian 

community is sufficiently ‘dependent’ on the Federal Government that the Federal 

Government and the Indians involved, rather than the States, are to exercise primary 

jurisdiction over the land in question.”  Venetie, 522 U.S. at 530.  However, by looking at 

                                         
4
  Similarly, EPA avoided determining whether Section 8 is set aside and federally 

superintended by lumping together Section 8 with the Church Rock Chapter.  In its Land 

Status Determination, EPA stated arbitrarily that, “Section 8 lands are a part of the 

Church Rock Chapter and are examined together with the Chapter.” 

Case: 07-9506     Document: 01018295985     Date Filed: 10/20/2009     Page: 12



 

8 

 

the entire Church Rock Chapter, rather than the Section 8 land in question, the Panel 

erroneously concluded that federal superintendence existed on a non-Indian land, where 

there is no dependent community – indeed where there are no Indians – and thus no 

justification for determining that an Indian tribe or the federal government should 

exercise primary jurisdiction.  The overbroad “community of reference” test catches in its 

net land that, on its own, would never meet either the “set-aside” or the 

“superintendence” requirement. 

Venetie cautioned that using multiple factors to inform the federal set-aside and 

superintendence requirements would reduce “the federal set-aside and superintendence 

requirements to mere considerations.”  Id. at 531 n.7.  The Panel did exactly that here.  

By continuing to apply the “community of reference” test, the Panel, at best, reduced the 

federal set-aside and superintendence requirements to “mere considerations.”  

Application of the federal set aside and superintendence requirements to the Church Rock 

Chapter as the “community of reference,” rather than to Section 8 as the land in question, 

was error. 

Applying the “community of reference” test instead of the unmodified Venetie test 

to the Mill Site land aptly demonstrates the need for an objective standard as well as the 

confusion and ambiguity that ensues from the Panel’s subjective test.  If Venetie’s two-

part test is applied to the Mill Site without a “community of reference” analysis, it is clear 

that the Mill Site is not Indian country:  it is neither federally set aside nor under federal 
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superintendence.  There is no Indian occupation of the Mill Site, and no Indian 

community on the Mill Site “sufficiently ‘dependent’ on the Federal Government that the 

Federal Government and the Indians involved, rather than the States, are to exercise 

primary jurisdiction over the land in question.”  Id. at 531.  The Venetie test is 

straightforward and provides a readily apparent process for determining jurisdiction. 

However, if the Panel’s approach stands and is applied to the Mill Site, it invites 

the argument that the entire Pinedale Chapter is the “community of reference.”  The 

federal “set aside” and “superintendence” requirements could then be applied to the 

Chapter, rather than to the Mill Site.  Despite the fact that the Mill Site itself is owned in 

fee by a non-Indian entity and is not occupied by any Indians, one could still argue that it 

is Indian country under the Panel’s decision.  UNC is convinced that the Mill Site would 

not be Indian country even under the Panel’s “hybrid Watchman/Venetie test.”  HRI II, 

562 F.3d at 1267.  But others may dispute that view and, given the subjective nature of 

the criteria to be considered, such a dispute would result in lengthy litigation and delay.  

During that delay, just as has happened in HRI II, jurisdiction would remain in limbo and 

neither the regulators nor the regulated community would be able to proceed with 

assurance in their decision-making. 

While the Panel acknowledged that the status of the Section 8 land is “the crux of 

this case,” it determined that Circuit precedent “bars us from deeming the Section 8 land 

the community of reference.”  Id. at 1265 & n.17.  Even if the Panel was correct in that 
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view, the en banc Court is not so constrained.  In accordance with the mandate of 

Venetie, the Court should reject any “community of reference” test that would prevent 

direct application of Venetie’s federal “set aside” and “superintendence” factors to 

Section 8 as the land in question.
5
   

B. Only “Indian Lands” Can Be Indian Country Under Section 1151(b). 

Venetie presented the Supreme Court with its first opportunity “to interpret the 

term ‘dependent Indian communities.’”  522 U.S. at 527.  In doing so, the Court 

explicitly held that the term “dependent Indian communities” applies only to Indian 

lands:  “We now hold that [the term “dependent Indian communities”] refers to a limited 

category of Indian lands that are neither reservations nor allotments, and that satisfy two 

requirements” – the federal set-aside and superintendence requirements identified above.  

Id. (emphasis added). 

Only on rare occasions has the Supreme Court held that any non-reservation lands 

were Indian country – and none of those cases involved land held in fee by non-Indians 

outside of a reservation.  In each case, the “lands in question” were held in trust for a 

                                         
5
  In a related error, both EPA and the Department of the Interior framed the issue as 

whether Section 8 is located within a dependent Indian community.  But the question is 

not whether Section 8 is within a dependent Indian community.  Rather, under the plain 

language of 18 U.S.C. § 1151(b), the question is whether Section 8 is a dependent Indian 

community.  See id.; see also HRI I, 198 F.3d at 1248 (“[T]he Section 8 issue is hereby 

REMANDED to EPA for a final determination as to whether that land is a dependent 

Indian community under 18 U.S.C. § 1151(b).”) (emphasis added).  If the land in 

question is not itself a dependent Indian community, the analysis should end.  Courts 

need not, as the Panel did here, expand the boundaries of the land in question until they 

find such a community. 
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tribe, held by a tribe subject to federal restrictions on alienation, or were individual Indian 

allotments. 

The precedents cited in Venetie illustrate this point.  For example, the “lands in 

question” in United States v. Sandoval, 231 U.S. 28 (1913), were owned by the Pueblos 

under title recognized by statute and Executive Order and had been protected by 

Congress through previous legislation.  Id. at 38.  Accordingly, the federal government 

had the power to proscribe conduct on those lands.  Id. at 46.  The “lands in question” in 

United States v. Pelican, 232 U.S. 442 (1914), were Indian allotments.  Id. at 449.  The 

Supreme Court held that individual Indian allotments located within a reservation and 

held in trust by the federal government were Indian country.  Id.  Finally, the “land[] in 

question” in United States v. McGowan, 302 U.S. 535 (1938), was a 28-acre Reno Indian 

colony.  Id. at 537.  The Supreme Court reached the obvious result that the Indian colony, 

set aside by the federal government and comprised of tribal trust lands, was Indian 

country.  Id. at 539. 

Off-reservation private property, owned in fee simple by non-Indians, cannot be 

considered “Indian lands” and therefore cannot be Indian country under Venetie.  UNC’s 

Mill Site property – non-Indian fee land outside the Navajo reservation – has been 

appropriately recognized by both EPA and the State of New Mexico as outside Indian 

country.  The Court should not disrupt this long standing determination by creating a new 

test that clouds the jurisdictional status of these properties and that has the potential to 
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undermine years of regulation.  As the Dissent noted, the Panel is the first court to take 

the “unprecedented step” of holding that non-Indian fee land located outside the exterior 

boundaries of a reservation or Pueblo is “Indian country” under 18 U.S.C. § 1151.  

HRI II, 562 F.3d at 1270 (Frizzell, J., concurring in part and dissenting in part).  Such a 

step is not only “unprecedented,” it is contrary to Supreme Court precedent. 

II. THE PANEL’S OVERBROAD DEFINITION OF “INDIAN COUNTRY” 

WILL CREATE WIDESPREAD CONFUSION AND INCONSISTENCY IN 

JURISDICTIONAL DETERMINATIONS.   

If left to stand, the Panel opinion will have widespread disruptive effects that 

Congress did not intend or foresee.  As noted by the Dissent, the Panel’s subjective 

definition of “Indian country” will create uncertainty over regulatory authority in the 

“checkerboard area” of Indian and non-Indian parcels in New Mexico and Arizona, land 

that lies within both the Ninth and Tenth Circuits.  Because the Ninth Circuit now 

analyzes Indian country in accordance with Venetie and differently than this Circuit, the 

potential now exists for inconsistent adjudications – and inconsistent regulation – based 

on the happenstance of whether the property falls within the Ninth or Tenth Circuit.   

For example, if UNC’s Mill Site was in Arizona rather than in New Mexico, the 

Venetie two-part test would apply without any “community of reference” threshold 

analysis, and the Mill Site could not be Indian country.  See Blunk v. Arizona Dep’t of 

Transp., 177 F.3d 879, 884 (9th Cir. 1999) (Land not set aside and controlled by federal 

government “does not become Indian country simply because … of its proximity or 

importance to the Navajo Reservation.”).  With that degree of certainty, the cleanup of 
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the Mill Site could proceed with the appropriate focus on implementation rather than 

jurisdictional issues.  

The Panel opinion likely will spawn additional unnecessary disputes.  The Navajo 

Nation has attempted to define its own jurisdiction by reference to categories of lands 

within Indian country under 18 U.S.C. § 1151(b), including “dependent Indian 

communities.”
6
  It is well established that Indian Tribes lack the inherent authority to 

regulate nonmember conduct outside their reservations.  MacArthur v. San Juan County, 

497 F.3d 1057, 1071 (10th Cir. 2007) (“Supreme Court precedent clearly limits the 

regulatory authority of tribes – at least that which is derived solely from their inherent 

sovereignty – to the reservation’s borders.”).  This is so because “nonmembers have no 

part in tribal government – they have no say in the laws and regulations that govern tribal 

territory.”  Plains Commerce Bank v. Long Family Land & Cattle Co., Inc., 128 S. Ct. 

2709, 2724 (2008).  The Court should be mindful of the policy consequences of an 

expansive decision that defines non-tribal member private property located outside of an 

Indian reservation as Indian country.  If Indian country is not defined by Venetie’s 

predictable and objective test, it will invite protracted and costly litigation to resolve 

these issues.  

                                         
6
  See, e.g., Navajo Nation CERCLA, 4 N.N.C. § 2104.A.20(b)(1) and Navajo 

Nation Clean Water Act, 4 N.N.C. § 1302.A.20(b)(1) (respectively defining the 

“governmental territory” and  “territorial jurisdiction” of the Navajo Nation as including 

all lands “within the boundaries of Navajo dependent Indian communities, including all 

lands within the boundaries of Navajo chapter governments ....”). 
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CONCLUSION 

For the foregoing reasons, the en banc Court should hold that Venetie abrogates 

the Watchman “community of reference” test, which no longer has a place in an Indian 

country jurisdictional analysis.  UNC respectfully requests that the Court follow Venetie, 

apply the federal set-aside and superintendence requirements to Section 8 as the land in 

question, conclude that the Panel erred in upholding EPA’s Land Status Determination, 

and hold that Section 8 is not Indian country, reversing the Panel’s HRI II decision.  
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