
IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

EASTERN DIVISION 
 

MICHELLE DAWN COPELAND       PLAINTIFF 
 
VS.      CIVIL ACTION NO. 4:10-CV-20-TSL-LRA 
 
MISSISSIPPI BAND OF CHOCTAW INDIANS 
d/b/a SILVERSTAR RESORT              DEFENDANT 
 

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS  
 

The Defendant, Mississippi Band of Choctaw Indians, d/b/a Silverstar Resort (“the 

Tribe”), has moved for dismissal of this action per F.R.Civ.P. 12(b)(1) for lack of subject matter 

jurisdiction; and, in the alternative, for failure to state a claim upon which relief can be granted 

by this Court against this Defendant. The legal and factual basis for that motion are set out 

below.  

I. INTRODUCTION 

 As summarized in Foxworth v. Trustmark National Bank, 934 F.Supp. 218, 220 

(S.D.Miss. 1996), this Court is a court of limited jurisdiction:  

Federal courts are courts of limited jurisdiction. Zuspann v. Brown, 60 F.3d 1156, 
1158 (5th Cir. 1995); Veldhoen v. United States Coast Guard, 35 F.3d 222, 225 
(5th Cir. 1994). Federal courts properly exercise jurisdiction over claims based 
upon diversity of citizenship, Title 28 U.S.C. § 1332; Allen v, R & H Oil & Gas 
Company, 63 F.3d 1326, 1329 (5th Cir. 1995); and federal question, Title 28 
U.S.C. § 1331; Hightower v. Texas Hospital Association, 65 F.3d 443, 446 (5th 
Cir. 1995), where the claims are founded on the United States Constitution, 
federal statutes or regulations. Herron v. Continental Airlines, Inc., 73 F.3d 57, 59 
(5th Cir. 1996). These matters comprise subject matter jurisdiction. 

 
 Likewise, as this Court recognized in Watkins v. United States of America, 2009 WL 

649652 (S.D.Miss.): 

A motion to dismiss under Rule 12(b)(1) of the Federal Rules of Civil Procedure 
challenges whether the federal court can exercise subject matter jurisdiction. 
Federal courts, because they are courts of limited jurisdiction, lack the power to 
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 2 

adjudicate claims absent statutory or constitutional authority. See Stockton v. 
Federal Election Comm’n, 138 F.3d 144, 151 (5th Cir.1998). See also Home 
Builders Assoc., Inc. v. City of Madison, 143 F.3d 1006, 1010 (5th Cir.1998). A 
motion to dismiss pursuant to Rule 12(b)(1) should only be granted if “it appears 
certain that the plaintiff cannot prove any set of facts in support of his claim that 
would entitle him to relief.” Id. (citing Benton v. United States, 960 F.2d 19, 21 
(5th Cir.1992)). 
 
Finally, this Court recently reaffirmed in Smith v. Chhabra, 2009 WL 1976239 

(S.D.Miss.) that: 

A court may base its decision on a motion to dismiss for lack of subject matter 
jurisdiction on the complaint alone, the complaint supplemented by undisputed 
facts evidenced in the record, or the complaint supplemented by undisputed facts 
plus the court’s resolution of disputed facts. Ynclan v. Department of the Air 
Force, 943 F.2d 1388, 1390 (5th Cir.1991) (citing Williamson v. Tucker, 645 F.2d 
404, 413 (5th Cir.1981)). The party asserting federal subject matter jurisdiction 
has the burden of proof on a Rule 12(b)(1) motion to dismiss. Ramming v. United 
States, 281 F.3d 158, 160 (5th Cir.1996). 
 
Under the foregoing authorities, Plaintiff Michelle Dawn Copeland (“Plaintiff”) has the 

burden to establish a basis for invocation of this Court's subject-matter jurisdiction. None of the 

allegations of the First Amended Complaint meet that burden. Mays v. Kirk, 414 F.3d 131, 134-

135 (5th Cir. 1969) (party opposing 12(b)(1) motion has burden to prove that complaint pleads a 

substantial federal question which arises under federal law or is actionable in diversity; a federal 

question cannot be “substantial” if prior decisions render it frivolous); accord, Silva v. Vowell, 

621 F.2d 640 (5th Cir. 1980), interpreting Hagans v. Lavine, 415 U.S. 528, 536-537 (1974): 

. . . a “substantial” federal question is necessary to support federal jurisdiction. 
“Over the years this Court has repeatedly held that the federal courts are without 
power to entertain claims otherwise within their jurisdiction if they are ‘so 
attenuated and unsubstantial as to be absolutely devoid of merit,’. . .’wholly 
insubstantial,’ . . . or ‘no longer open to discussion.’” 
 

 No federal claim is pled and the sole basis Plaintiff has identified for invoking this 

Court’s jurisdiction is “diversity” of the parties per 28 U.S.C. § 1332. See, civil cover sheet, ¶ II. 

(Attach. To Compl., DKT 1). As will be shown below, since the Defendant Mississippi Band of 
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Choctaw Indians d/b/a Silverstar Resort (the “Tribe”) is a federally recognized Indian tribe, there 

does not exist any basis for the exercise of diversity jurisdiction over this case. The Tribe is not a 

citizen of any State for purposes of diversity jurisdiction; and, in the alternative, if that were the 

case, the Tribe would be a citizen of Mississippi. Since Plaintiff herself is a citizen of the State of 

Mississippi. (DKT. 2, Compl.), complete diversity does not exist respecting this action. 

 Further, as will be shown below, this Complaint can and should also be dismissed 

pursuant to Fed. R.Civ.P. 12(b)(6).  

II. FACTUAL PREDICATE FOR MOTION 

The Defendant in this action is the Mississippi Band of Choctaw Indians (the “Tribe”). 

The Mississippi Band of Choctaw Indians is and at all times material has been a federally 

recognized Indian tribe, a status of which this Court may take judicial notice. Mississippi Band of 

Choctaw Indians v. Holyfield, 490 U.S. 30 (1989); United States v. John, 437 U.S. 634 (1978); 

“Indian Entities Recognized and Eligible to Receive Services from the United States Bureau of 

Indian Affairs; Notice,” 68 Fed. Reg. 68,180 at 68,181 (December 5, 2003) and 74 Fed. Reg. 

40218, 40220 (August 9, 2009) (true and correct copies of those notices are appended to the 

Tribe’s Motion to Dismiss as Exhibits A and B) (See, 44 U.S.C. § 1507, “The contents of the 

Federal Register shall be judicially noticed. . .”). These exhibits establish the legal status of the 

Mississippi Band of Choctaw Indians as a federally-recognized Indian tribe. 

The Silver Star Resort is simply a gaming facility operated by the Tribe. The Tribe 

directly operates that facility itself by and through an unincorporated tribal enterprise known as 

the Choctaw Resort Development Enterprise. That enterprise was established and is operated by 

the Tribe per Choctaw Tribal Ordinance No. 56, and Choctaw Tribal Council Resolution 00-010. 

True and correct copies of Ordinance 56 and Resolution CHO 00-010 are appended at pages ___ 
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of Exhibit 1, a certified copy of the court record in Michelle Dawn Copeland v. Mississippi Band 

of Choctaw Indians d/b/a Choctaw Resort Development Enterprise, No. 2009-426-CV, Choctaw 

Tribal Court (October 14, 2009) (copy appended at pp 00012-00018 of the Tribal Court 

Record).1 See also, the Choctaw Court’s ruling in No. 2009-426-CV, Memorandum Opinion and 

Order (October 14, 2009).2 supra at p.2 where the Court found:  

The Defendant, Mississippi Band of Choctaw Indians, d/b/a Choctaw 
Resort Development Enterprise, was established pursuant to Ordinance 56 as a 
business enterprise of the Mississippi Band of Choctaw Indians. Section 13 of 
Ordinance 56 provides that the Mississippi Band of Choctaw Indians retains 
sovereign immunity when establishing a business enterprise that operates under a 
separate board pursuant to the ordinance. The Tribe established Choctaw Resort 
Development Enterprise to operate various businesses as an unincorporated 
division of the Tribe. 

 
 In ruling on a Rule 12(b)(1) motion asserting a factual attack on the Court’s subject 

matter jurisdiction, the court may consider facts and matters not contained in the complaint and 

all applicable law—both federal law and tribal law. Ynclan v. Department of the Air Force, 943 

F.3d 1388, 1390 (5th Cir. 1991); Williamson v. Tucker, 632 F.2d 579, 587-88 (5th Cir. 1980).  

 This Court is, therefore, requested to consider the relevant provisions of Choctaw 

Ordinance 56 and Resolution CHO 00-010 which establish the legal status of the Silver Star 

Resort as an unincorporated enterprise of the Tribe in ruling on the Tribe’s Rule 12(b)(1) motion, 

and is requested to take judicial notice of the said Ordinance and Resolution as they appear in 

Exhibit 1 (pp. 00061-000100) for that purpose. See, U.S. v. City of Miami, Florida, 664 F.2d 435 

                                   
1 When Ordinance 56 was originally enacted, the Silver Star was operated for the Tribe by a non-Indian 
management company. Vance v. Boyd Mississippi, Inc., 923 F.Supp. 905 (S.D.Miss. 1996). Later, when 
that arrangement ended, the Tribe commenced direct operation of the Silver Star Casino pursuant to 
Ordinance 56 as authorized by Resolution CHO 00-010. 
2 In view of these prior tribal court legal proceedings which involved the same parties and the same 
claims as are involved here (plus some others), and since plaintiff Copeland failed to appeal the Choctaw 
Tribal Court’s Order of October 14, 2009, which dismissed all of those claims, the Tribe has other non-
jurisdictional defenses based on those events and the doctrines of res judicata, failure to exhaust tribal 
remedies and comity. The Tribe intends to raise those defenses by separate motion in this action should 
this jurisdictional motion be denied.  
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(5th Cir. 1981) and n’s. 16 and 21 (taking judicial notice of city ordinance which had “never been 

introduced as evidence but had been referenced in appellate briefs”), and authorities there cited. 

 Ordinance 56 provides inter alia:  

 WHEREAS, it is now and has always been the intent of the Tribal council 
that these wholly owned Tribal business enterprises should operate as and be 
legally classified as unincorporated enterprises of the Mississippi Band of 
Choctaw Indians, d/b/a the particular Tribal enterprise, rather than as separate 
Tribally-chartered corporations; and,  
 
 WHEREAS, there is a need to clarify the organizational status of all the 
Tribe’s wholly owned business enterprises to ensure that they receive treatment as 
non-taxable enterprises of the Tribe and not be confused with or mistaken for 
separate Tribally-chartered corporations; and,  
 

* * * *  
 

 Section 28. Special Provisions for Silver Star Resort and Casino. 
 
 (a) The Silver Star Resort and Casino is an unincorporated enterprise 
of the Mississippi Band of Choctaw Indians administratively located within the 
Tribal Government Executive Branch. The resort and casino are wholly-owned 
developments of the Tribe and are currently operated without a separate board 
pursuant to a management contract and a state-tribal compact approved by the 
Secretary of the Interior pursuant to 25 U.S.C., § 2701, et seq. Nothing in this 
Ordinance shall be construed to alter the management and operational 
requirements of the Silver Star Resort & Casino pursuant to said compact and 
management contract. However, after enactment of this ordinance, the Silver Star 
Resort and Casino shall be administratively located within the Tribal Business 
Enterprise Division of the Tribal Government Executive Branch.  
 

 Resolution CHO 00-010 provides inter alia:  

1. a new tribal business enterprise is hereby established, which shall be 
known as the Mississippi Band of Choctaw Indians d/b/a Choctaw Resort 
Development Enterprise;  

 
2. the Choctaw Resort Development Enterprise is hereby established for the 

following purposes: 
 

(A) to provide budgetary and operational management, coordination 
and oversight over all gaming operations conducted on the 
Choctaw Reservation;  
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 Finally, it is undisputed that Plaintiff Copeland is a citizen of the State of Mississippi. 

(DKT. 2, ¶ 13: “Identify the City and State of your legal residence: Philadelphia, MS”); 

Complaint (DKT 1) admitting that Plaintiff’s residence address is “Union, Mississippi 39365”); 

Civil Cover Sheet, ¶ II, (Attach. to Compl., DKT 1), where Plaintiff admits she is a “citizen of 

this State”). 

III. NO BASIS FOR THE EXERCISE OF DIVERSITY JURISDI CTION EXISTS 

 28 U.S.C. § 1332 provides inter alia: 

 (a) The district courts shall have original jurisdiction over all civil 
actions where the matter in controversy exceeds the sum or value of $75,000, 
exclusive of interest and costs, and is between— 
  (1) citizens of different States;  
  (2) citizens of a State and citizens or subjects of a foreign state;  
  (3) citizens of different States and in which citizens or subjects 
of a foreign state are additional parties; and  
  (4) a foreign state, defined in section 1603(a) of this title, as 
plaintiff and citizens of a State or of different States. 
 
Diversity jurisdiction does not exist under § 1332 unless there is complete diversity as 

between the Plaintiff and the Defendant—each must be a citizen of a different state or of a State 

and a foreign nation. See, Smith v. Chhabra, supra, p.2: 

“The concept of complete diversity requires that all persons on one side of the 
controversy be citizens of different states than all persons on the other side.” See 
McLaughlin v. Mississippi Power Co., 376 F.3d 344, 353 (5th Cir. 2004) (citing 
Harrison v. Prather, 404 F.2d 267, 272 (5th Cir. 1968)). 
 

 Plaintiff’s sole assertion in her Complaint as to “jurisdiction” is that “There is diversity 

between the parties: Resident citizen of Neshoba County, State of Mississippi. The defendant N 

(sic) is an adult citizen of the County of N.” 

 No matter what Plaintiff was trying to plead in the quoted passage, since Plaintiff is a 

citizen of Mississippi for diversity purposes, the only way this Court could have diversity 
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jurisdiction over this action is if the Defendant Tribe is a citizen of a foreign nation or of a State 

of the Union other than the State of Mississippi. 

 That fundamental prerequisite for the establishment of diversity jurisdiction does not 

exist here for two reasons.  

It has long been settled law that federally recognized Indian tribes are not foreign states. 

Cherokee Nation v. Georgia, 5 Pet. (30 U.S.) 1.16-18 (1831). Hence, their presence in a case 

filed in the U.S. District Courts cannot supply the requisite diversity to invoke jurisdiction under 

28 U.S.C. § 1332(a)(4) or § 332(a)(2), Gaming World International, Ltd. v. White Earth Band of 

Chippewa Indians, et al., 317 F.3d 840, 817 (8th Cir. 2003); Superior Oil Company v. Merritt, 

619 F.Supp. 526 (D.Utah 1985).  

Further, all United States Circuit Courts of Appeal to address the issue have ruled that 

federally recognized Indian tribes are not citizens of the states in which they are located for 

purposes of determining whether diversity jurisdiction exists. Instead, they are considered 

“stateless” entities whose joinder destroys complete diversity. Ninigret Dev. Corp. v. 

Narragansett Indian Wetuomuck Hous. Auth., 207 F.3d 21, 27 (1st Cir. 2000); Romanella v. 

Hayward, 114 F.3d 15, 16 (2d Cir. 1997) (per curiam); Garcia v. Akwesasne Housing Authority, 

268 F.3d 76, 80, n.1 (2d Cir. 2001); Standing Rock Sioux Indian Tribe v. Dorgan, 505 F.2d 1135, 

1140 (8th Cir. 1974); Auto Owners Co. v. Tribal Court of the Spirit Lake Indian Reservation, 495 

F.3d 1017 (8th Cir. 2007); Gaming World International, Ltd., supra; American Vantage 

Companies, Inc. v. Table Mountain Rancheria, 292 F.2d 1091 (9th Cir. 2002); Gaines v. Ski 

Apache, 8 F.3d 726, 729 (10th Cir. 1993); Mae Louise Victor v. Grand Casino-Coushatta, et al., 

Civ. No. 2:02-CV-2348, U.S. District Court, Western District of Louisiana, Memorandum 

Ruling, June 27, 2003 (motion to remand granted where predicate for removal was diversity 
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jurisdiction but . . . “an Indian tribe is not considered to be a citizen of any state for purposes of 

diversity jurisdiction;” hence, joinder of the Coushatta Tribe of Louisiana joined as a defendant 

in the state court action “destroyed complete diversity”); cf. Mae Louise Victor v. Grand Casino-

Louisiana, et al., 395 F.3d 782, n.1 and 783, n.2 (5th Cir. 2004) (dismissing appeal for want of 

jurisdiction under 28 U.S.C. §§ 1447(c) and (d) where District Court dismissed and remanded 

suit after attempted removal from state court based on assertion of diversity jurisdiction but 

noting District Court’s ruling that joinder of the Coushatta Tribe of Louisiana as a defendant to 

the state court suit “destroyed diversity because it was a non-state entity”); cf. William C. Canby, 

Jr., American Indian Law 207 (2d ed. 1998) [hereinafter Canby] (”An Indian tribe that is not 

incorporated is not a citizen of any state and cannot be sued in federal court on the basis of 

diversity.”); accord, Felix S. Cohen, Handbook of Federal Indian Law 372 (2005 Ed.) § 

7.04[1][c] 

 Second, if the Tribe were considered to be a citizen of the state in which it is located for 

diversity, the Tribe’s domicile is on Mississippi Choctaw Indian Reservation lands within the 

exterior boundaries of the State of Mississippi. U.S. v. John, supra;3 Mississippi Band of 

Choctaw Indians v. Holyfield, supra. 

Two poorly reasoned cases hold that Indian tribes are citizens of the states in which they 

are located for purposes of determining whether diversity jurisdiction exists. Tribal Smokeshop, 

Inc. v. Alabama-Coushatta Tribes of Texas, et al., 72 F.Supp.2d 717, 718, n.1 (E.D.Tex. 1999) 

(“Indian tribes are deemed to be citizens of the state in which they are located for purposes of 

                                   
3 All Choctaw trust lands in Mississippi constitute “reservation” lands, both because the Supreme Court 
so held in U.S. v. John, 437 U.S. 634 (1978) (all lands taken into trust for Mississippi Choctaws constitute 
informal reservation lands), and because Congress subsequently confirmed the formal reservation status 
of all Mississippi Choctaw trust lands by statute at Public Law 206-228, 114 Stat. 228, Act of June 29, 
2000, Section (a)(1) which provided that “All lands taken into trust by the United States for the benefit of 
the Mississippi Band of Choctaw Indians on or after December 13, 1944, shall be part of the Mississippi 
Choctaw Indian Reservation.” 
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jurisdiction); Warn v. Eastern Band of Cherokee Indians, 858 F.Supp. 524, 526 (W.D.N.C. 1994) 

(holding that U.S. District Court had diversity jurisdiction over suit against the tribe).  

 The Court in Tribal Smokeshop, Inc. relied upon Schantz v. White Lightening, 502 F.2d 

67, 70 (8th Cir. 1974) and Superior Oil Co. v. Merrit, 619 F.Supp. 526, 531 (D.C. Utah 1985) in 

ruling that “Indian tribes are deemed citizens of the state in which they are located for purposes 

of [diversity] jurisdiction” (insert added). The Court’s reliance upon Schantz and Superior Oil for 

that proposition was clearly erroneous. First, the Indian parties in those cases were Indian 

individuals, not Indian tribes. Schantz, supra at 68; Superior Oil, supra at 531. Second, the only 

holding respecting diversity in Schantz was that diversity jurisdiction did not exist where both 

the plaintiff and the defendant (an Indian resident on his Indian reservation located in North 

Dakota) were citizens of North Dakota. Id. at 70. Third, the Eighth Circuit had ruled later in 

1974 (after Schantz) in Standing Rock Sioux Indian Tribe v. Dorgan, 505 F.2d 1135, 1140 (8th 

Cir. 1974), that Indian tribes are not citizens of the state in which they were located for diversity 

purposes. This has remained the Eighth Circuit’s view. Weeks Construction v. Oglala Sioux 

Housing Authority, 797 F.2d 668, 673, n.5 (8th Cir. 1986).  

 Finally, the only diversity holding in Superior Oil was that Indian individuals are 

arguably citizens of the states in which they are located for diversity purposes even if they are 

residents of their reservations. The court also ruled that diversity jurisdiction should not be 

exercised, because the Navajo Nation’s courts were the proper forum for resolving the oil 

company’s claims against the Navajo Indian defendants. Superior Oil, supra at 531-35. 

 In Warn v. Eastern Band of Cherokee Indians, supra, the Court dismissed all claims 

against the defendant Indian tribe due to the Tribe’s unwaived sovereign immunity and the lack 

of any private right of action against the Tribe actionable in the federal courts arising under 25 
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U.S.C. § 1302, the Indian Civil Rights Act (“ICRA”). Id. at 526-28. The Court then found it  had 

diversity jurisdiction (but not federal question jurisdiction) on the plaintiff’s contract claims (but 

not the ICRA claims) against the tribal council member defendants sued in their individual and 

official capacities, since they were deemed citizens of the State of North Carolina, the state 

within which their on-reservation residences were located. Id. at 526, and n.1 and 527. Plaintiff 

Warn was presumably located in another state at the time this suit was filed, although that is not 

clear from the opinion. Id. at 526. Ultimately, the court declined to exercise diversity jurisdiction 

over the contract claims, dismissing the case to require exhaustion of tribal remedies per 

National Farmers Union Ins. Cos. v. Crow Tribe of Indians, 471 U.S. 845 (1985). Id. at 528.  

 The Tribe believes that the Tribal Smokeshop and Warn cases were wrongly decided for 

the reasons set out above. However, even if they were correctly decided they would still support 

the Tribe’s Rule 12(b)(1) Motion to Dismiss because the Tribe is either a “stateless” entity 

whose presence as a party cannot invoke diversity jurisdiction or is a citizen of Mississippi for 

diversity purposes—the same state of which Plaintiff is a citizen, thus destroying complete 

diversity. The Tribe must fall into one of those two categories under any interpretation, all of 

which show there is not complete diversity between these parties; hence, there exist no basis for 

the exercise of diversity jurisdiction over this action under 28 U.S.C. § 1332..  

IV. NO BASIS FOR THE EXERCISE OF FEDERAL QUESTION J URISDICTION 
EXISTS  

 
"Federal question jurisdiction under [Section] 1331 extends to cases in which a well-pleaded 

complaint establishes either that federal law creates the cause of action or that the plaintiff's right 

to relief necessarily depends on resolution of a substantial question of federal law." Franchise 

Tax Board v. Construction Laborers Vacation Trust, 463 U.S. 1 (1983); Arana v. Ochsner 
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Health Plan, 338 F.3d 433, 437 (5th Cir. 2003), cert. denied, 540 U.S. 1104 (2004); Kramer v. 

Smith Barney, 80 F.3d 1080, 1082 (5th Cir. 1996).  

 Whether a federal question is presented is governed by the “well-pleaded complaint” 

rule, which provides that “federal jurisdiction only exists when a federal question is presented on 

the face of the plaintiff's properly pleaded complaint.” Rivet v. Regions Bank of La., 522 U.S. 

470, 475 (1998). See also MSOF Corp. v. Exxon Corp., 295 F.2d 485, 490 (5th Cir. 2002); 

Terrebonne Homecare, Inc. v. SMA Health Plan, Inc., 271 F.3d 186, 188 (5th Cir. 2001) (per 

curiam). Further, “[t]o bring a case within the [federal-question] statute, a right created by the 

Constitution or laws of the United States must be an element, and an essential one, of the 

plaintiff's cause of action.” Gully v. First Nat'l Bank, 299 U.S. 109 (1936). Thus, an aspect of a 

case that is not an essential part of a plaintiff's complaint is not sufficient to create federal 

jurisdiction. Id. at 113; MSOF Corp., 295 F.3d at 490. Hagens v. Lavine, 415 U.S. 528, 537-38 

(1974) (“[A] plaintiff must present a ‘substantial’ federal question to invoke the district court’s 

(subject matter) jurisdiction.”). 

 Pursuant to the well-pleaded complaint rule, a case does not arise under federal law if the 

complaint asserts only a state law or tribal law cause of action. See Kramer, 80 F.3d at 1082 

(citing Franchise Tax Bd., 463 U.S. at 10). "[A] complaint creates federal question jurisdiction 

when it states a claim created by the Constitution or laws of the United States." Howery, 243 

F.3d at 917 (citing American Well Works v. Layne & Bowler Co., 241 U.S. 257 (1916). A 

“complaint also creates federal question jurisdiction when it states a cause of action created by 

state law and (1) a federal right is an essential element of the state claim, (2) interpretation of the 

federal right is necessary to resolve the case, and (3) the question of federal law is substantial.” 

Howery, 243 F.3d at 917 (citing Franchise Tax Bd., 463 U.S. at 9; Gully v. First Nat'l Bank in 
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Meridian, 299 U.S. 109 (1936)); accord Bobo v. Christus Health, 359 F.Supp.2d 552, 555 

(E.D.Tex.2005). “Ultimately, whether a federal issue embedded in the matrix of a state law claim 

will support federal question jurisdiction entails a pragmatic assessment of the nature of the 

federal interest at stake.” Howery, 243 F.3d at 917; accord Bobo, 359 F.Supp. at 555. 

 Thus, where (as here) the only actionable claims plead sound in tort grounded in State or 

tribal law and Plaintiff has not identified any non-frivolous federal law basis for relief, the 

Complaint must be found to not state a substantial federal question. Id. 

 Even the most rudimentary examination of Plaintiff’s Complaint here makes clear that 

she has not pled any claims which arise under federal law to establish federal question 

jurisdiction. Instead, she has plead various tort claims or employment law claims or contract 

claims—none of which are grounded in federal law applicable to the Tribe.  

 In particular, she claims she was subjected to various forms of sexual harassment or 

sexual discrimination and to a hostile workplace environment based on that conduct during her 

employment by the Tribe. See, Complaint. 

 To the extent her claims are properly classified as Title VII claims, they do not arise 

under federal law, as Indian tribes—including their incorporated and unincorporated enterprises 

are expressly exempted from Title VII. 42 U.S.C. § 2000e(b) (excluding “Indian Tribes” from 

definition of “employer” under Title VII); Thomas v. Choctaw Management/Services Enterprise, 

313 F.3d 910 (5th Cir. 2002) (unincorporated business venture wholly owned by Indian tribe held 

exempt from liability under Title VII; unincorporated tribal enterprise has same Title VII status 

as the tribe itself); Board of Trustees of Painesville Township v. City of Painesville, Ohio, 200 

F.3d 396, 399 (6th Cir. 1999) (where prior decisions of U.S. Supreme Court preclude implication 
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of a private right-of-action under a federal statute, complaint asserting such a claim does not 

plead a “substantial” federal question).  

 To the extent Plaintiff is really pleading some kind of common law tort claim, such claim 

would have to arise under tribal law or, via § 1-1-4 Choctaw Tribal Code,4 via borrowed State 

law. But by definition, no tort claim founded on tribal law or State law constitutes a claim 

predicated on federal law. 

If Plaintiff is attempting to plead some kind of sex discrimination claim under 42 U.S.C. 

§ 1983, that too fails. Indian tribes are not states and they (or their officials or employees) are not 

“persons” subject to suit under § 1983. Citizens League for Civil Rights, Inc. v. Baker, 464 

F.Supp.1389 (W.D.Wis. 1978) (dismissing 1983 claim under Rule 12(b)(6) for failure to state 

claim upon which relief could be granted against tribal defendants); Seneca Constitutional Rights 

Organization v. George, 348 F.Supp.51 (W.D.N.Y. 1972) (dismissing claim against Indian tribal 

defendants under § 1983 where complaint did not allege that defendants act “under color of state 

law”);  

 Finally, to the extent Plaintiff is trying to plead some kind of claims under the Indian 

Civil Rights Act, 25 U.S.C. § 1301 et seq (“ICRA”), she has not pled a claim arising under 

federal law since the ICRA does not create a private right of action for recovery of money 
                                   
4 Section 1-1-4 (Law Applicable in Civil Actions), Choctaw Tribal Code (“C.T.C.”) provides: 
 

In all civil actions the Choctaw Court shall apply applicable laws of the United States and 
authorized regulations of the Secretary of the Interior, and ordinances, customs, and 
usages of the Tribe. Where doubt arises as to the customs and usages of the Tribe, the 
court may request the advice of persons generally recognized in the community as being 
familiar with such customs and usages. Any matter not covered by applicable federal law 
and regulations or by ordinances, customs, and usages of the Tribe, shall be decided by 
the court according to the laws of the State of Mississippi.  

 
The entire Choctaw Tribal Code is available at http://www.Choctaw.org. This Court may (and is hereby 
requested to) take judicial notice of this tribal code provision. See, U.S. v. City of Miami, Florida, 664 
F.2d 435 (5th Cir. 1981) and n’s 16 and 21 (taking judicial notice of city ordinance which had “never been 
introduced as evidence but had been referenced in appellate briefs”), and authorities there cited.  
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damages or any other relief against an Indian tribe. Santa Clara Pueblo v. Martinez, 436 U.S. 49 

(1978); Hein v. Capitan Band of Diegueno Mission Indians, 201 F.3d 1256 (9th Cir. 2000) 

(district court lacked subject matter jurisdiction over ICRA claim by individuals to shares of 

tribal gaming revenue); and, Tamiami Partners, Ltd. v. Miccosukee Tribe of Indians, 999 F.2d 

503 (11th Cir. 1993) (complaint in contract action against tribe invoking 28 U.S.C. § 1331 failed 

to state a federal question); Sandman v. Dakota, 816 F.Supp.448, 451 (W.D.Mich. 1992) 

(“Congress did not provide a private right of action in the Indian Civil Rights Act, but provided 

only the remedy of habeas corpus. . .it did not provide any other means of federal court review of 

tribal court actions”), aff’d, Sandman v. Dakota, 7 F.3d 234 (6th Cir. 1993) (Table). 

III. THE TRIBE’S SOVEREIGN IMMUNITY IS AN INDEPENDE NT 
JURISDICTIONAL BAR TO THIS ACTION 

 
 Separate and apart from the lack of underlying subject matter jurisdiction over these 

claims, the Tribe is protected from suits seeking money damages by its sovereign immunity from 

unconsented civil suits. Kiowa Tribe v. Manufacturing Technologies, 523 U.S. 751 (1998) (tribal 

sovereign immunity barred private party’s suit against the tribe for money damages for breach of 

contract arising from off-reservation construction project); Comstock Oil & Gas, Inc. v. Alabama 

and Coushatta Indian Tribes of Texas, et al., 261 F.2d 567 (5th Cir. 2001). Reaffirming that 

Indian tribes have sovereign immunity from suits seeking money damages per Kiowa Tribe, 

supra. Tamiami Partners v. Miccosukee Tribe of Indians of Florida, 177 F.3d 1212 (11th Cir. 

1999) (tribal immunity barred private parties’ tort and contract claims against tribe); Bassett v. 

Mashantucket Pequot Tribe, et al., 204 F.3d 343 (2nd Cir. 2000) (affirming dismissal of all tort 

and contract claims for money damages filed against tribe based on the doctrine of tribal 

sovereign immunity); Romanella v. Hayward, 114 F.3d 15 (2nd Cir. 1997) (affirming dismissal of 

tort claims for money damages against tribe on grounds of sovereign immunity); Rosebud Sioux 
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Tribe v. Val-U Construction Co., 50 F.3d 560 (8th Cir. 1995) (affirming dismissal of tort claims 

against tribe seeking money damages raised in counterclaim on basis of tribe’s sovereign 

immunity); Perry v. Seminole Tribe of Florida, 2009 WL 2365892 (M.D.Fla) (dismissing civil 

suit against tribe for lack of subject matter jurisdiction under Rule 12(b)(1) due to tribe’s 

unwaived sovereign immunity). 

 The Tribe has not consented to be sued in this Court by Plaintiff on these claims. See, § 

1-5-4, Choctaw Tribal Code, of which the Court may take judicial notice (see, fn. 4, supra):  

§1-5-4 Sovereign Immunity  
 

Except as expressly abrogated by act of Congress, or as specifically 
waived by resolution or ordinance of the Tribal Council specifically 
referring to such, the Tribe shall be immune from suit in any civil action, 
and its officers and employees immune from suit for any liability arising 
from the performance of their official duties.  
 

This non-waiver is expressly reiterated at § 13 of Ordinance 56 (included in Exhibit C) as 

regards the Tribe’s Ordinance 56 enterprises such as the Silver Star:5  

Section 13. Nonwaiver of Sovereign Immunity. The Mississippi Band of 
Choctaw Indians hereby retains its sovereign immunity, and nothing contained in 
this Ordinance shall be construed as a waiver of the tribe’s sovereign immunity, 
nor as authorization for any enterprise board to waive the Tribe’s sovereign 
immunity. No enterprise board has or shall have any power or authority to waive t 

                                   
5 The Choctaw Tribal Council has separately approved a limited waiver of the Tribe’s sovereign 
immunity for certain tort claims against the Tribe and its Ordinance 56 enterprises, but only for  suits filed 
in the Choctaw Courts. See, Title XXV—Choctaw Tort Claims Act, C.T.C. § 25-1-7(1): “(1) Jurisdiction 
for any suit brought under the provisions of this Title shall be only in the Choctaw Tribal Court.” 
(judicially noticeable per footnote 4). See also, Michelle Dawn Copeland v. Mississippi Band of Choctaw 
Indians d/b/a Choctaw Resort Development Enterprise, No. 2009-426-CV, Choctaw Tribal Court 
(October 14, 2009) (copy appended) where this limited waiver is analyzed in the context of Copeland’s 
claim as filed against the Tribe in the Choctaw Courts. But this limited waiver does not help Plaintiff 
here. It is well settled that waivers of sovereign immunity are strictly construed and waiver provisions 
limiting the forums as to which a waiver applies are strictly enforced. Oglala Sioux Tribe v. C&W 
Enterprises, 542 F.3d 224 (8th Cir. 2008) (since “[a] sovereign tribe has full authority to limit any waiver 
of immunity to which it consents,” contract clause waiving immunity only for suits in tribal court was 
enforced, barring federal court adjudication of the claim); Missouri River Services, Inc. v. Omaha Tribe of 
Nebraska, 267 F.3d 848 (8th Cir. 2001) (“If a tribe ‘does consent to suit, any conditional limitations it 
imposes on that consent must be strictly construed and applied,’” quoting Namekagon Development 
Company v. Bois Forte Reservation Housing Authority, 517 F.2d 508, 510 (8th Cir. 1979).). 
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he sovereign immunity of the Mississippi Band of Choctaw Indians or any of its 
divisions or enterprises or to pledge or encumber any Tribal Assets or revenues 
without approval of the Tribal Council. The property and assets of individual 
tribal members shall in no event be subjected to any claim or levy for any 
liabilities or debts of the Tribe.  

 
 Thus, even if this Court had underlying subject matter jurisdiction to entertain these 

claims under 28 U.S.C. §§ 1331 or 1332, the Tribe’s sovereign immunity presents an 

independent jurisdictional bar requiring dismissal per Rule 12(b)(1).  

It is undisputed that the Defendant herein is the Tribe which operates the Silver Star 

Resort. Complaint, page 1. An unincorporated commercial enterprise of the Tribe d/b/a that 

enterprise has the same legal status as the Tribe in general, and likewise possesses sovereign 

immunity. Thomas v. Choctaw Management Services Enterprise, 313 F.3d 910 (5th Cir. 2002) 

(ruling that “unincorporated commercial enterprises entirely owned and operated by recognized 

Indian tribes” have same legal status as do their owner/operator tribes, dismissing Title VII 

claim); Graham v. Applied Geo Technologies, Inc., 593 F.Supp.2d 914, 920-21 (S.D.Miss. 2008) 

(reviewing and applying cases holding that “an action against a tribal enterprise is, in essence, an 

action against the tribe itself;” upholding tribal sovereign immunity defense even as to tribally-

owned, tribally-chartered corporation). 

 The Tribe has not waived its immunity as to unconsented suits in this Court as to any of 

the claims pled in this action. See, footnote 5, supra. 

 This leaves only the question whether the Congress has by legislation abrogated the 

Tribe’s sovereign immunity from unconsented civil suits respecting the kind of claims here pled. 

Kiowa Tribe v. Manufacturing Technologies, 523 U.S. 751 (1998) (acknowledging the Congress’ 

power to abrogate or limit tribal sovereign immunity and inviting Congressional action to do so). 

The answer is also “no.” 

Case 4:10-cv-00020-TSL-LRA   Document 10    Filed 05/10/10   Page 16 of 21



 17 

Once the sovereign immunity defense has been raised, Plaintiff has the burden to 

establish that an express and unequivocal waiver or abrogation of the Tribe’s immunity has 

occurred, either by the Congress, or by the Tribe itself, a burden Plaintiff cannot meet in this 

case. Kiowa Tribe v. Manufacturing Technology, Santa Clara Pueblo v. Martinez, supra at 58. 

Since the defense is jurisdictional, mere conclusory allegations asserting the existence of such a 

waiver will never be sufficient to avoid dismissal on grounds of sovereign immunity. Id.; Ramey 

Const., 673 F.2d at 318; Wright & Miller, Federal Practice & Procedure, § 1350--Motion to 

Dismiss--Lack of jurisdiction over the subject matter, p. 226 (West 1990) (“The burden of proof 

on a Rule 12(b)(1) motion is on the party asserting jurisdiction”). 

 Thus, this court is obligated to dismiss the complaint. Kiowa Tribe, supra; Tamiami 

Partners v. Miccosukee Tribe of Indians of Florida, supra; Bank of Oklahoma v. Muscogee 

(Creek) Nation, 972 F.2d 1166, 1169 (10th Cir. 1992); California v. Quechan Tribe of Indians, 

595 F.2d 1153, 1155 (9th Cir. 1979) (“[s]overeign immunity involves a right which courts have 

no choice, in the absence of a waiver, but to recognize”); Maynard v. Narragansett Indian Tribe, 

984 F.2d 14 (1st Cir. 1993) (affirming motion to dismiss suit against tribe for lack of subject 

matter jurisdiction when court found no valid waiver of sovereign immunity); Maryland 

Casualty Co. v. Citizens National Bank, 361 F.2d 517, 512-22 (5th Cir. 1966) (tribe’s unwaived 

sovereign immunity required dismissal of bank’s garnishment claims). 

In Kiowa Tribe of Oklahoma, supra, the Court reaffirmed that any Congressional action 

to abrogate tribal sovereign immunity must unequivocally do so and ruled that Indian tribes are 

immune from suits seeking money damages in state or federal courts, even for causes of action 

arising from off-reservation commercial contracts. Kiowa Tribe of Oklahoma v. Manufacturing 

Technologies, Inc., supra. Two sentences summarize the U.S. Supreme Court’s Kiowa ruling -  
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As a matter of federal law, an Indian Tribe is subject to suit only where Congress 
has authorized the suit or the tribe has waived its immunity.” . . .[and] “tribal 
immunity is a matter of federal law and is not subject to diminution by the States. 
(Emphasis added). 

 
Kiowa, supra, at 754, and cases there cited. 

Applying those rulings, several federal circuits have reaffirmed that tribal sovereign 

immunity remains both a defense to liability, and a defense to suit. Burlington Northern and 

Santa Fe Railway Company v. Vaughn, et al., 509 F.3d 1085 (9th Cir. 2007) (“We address the 

novel jurisdictional question whether, under Cullen v. Beneficial Industrial Loan Corp., 337 U.S. 

541 (1949), denial of a tribal sovereign immunity claim is appealable on interlocutory basis as a 

collateral order. We hold that it is and proceed to review the district court’s ruling on the 

merits.”); The Osage Tribal Council v. United States Department of Labor, 187 F.3d 1174 (10th 

Cir. 1999) (“Following the Supreme Court’s guidance in Mitchell, we join the Eleventh Circuit 

in holding that the denial of tribal immunity is an immediately appealable collateral order . . . as 

in Mitchell, [Mitchell v. Forsyth, 472 U.S. 511, 525 (1985)] that inquiry focuses on whether the 

immunity at issue shares the essential attribute of absolute immunity, that is immunity from suit. 

The Supreme Court has clearly held that tribal immunity does indeed guaranty immunity from 

suit, and not merely a defense to liability. See, Kiowa Tribe, supra at 574. Thus, tribal immunity 

is of the sort that is immediately appealable.”); Tamiami Partners, Ltd. v. Miccosukee Tribe of 

Indians of Florida, 63 F.3d 1030, 1050 (11th Cir. 1995) (ruling that a denial of the defense of 

tribal sovereign immunity is the kind of ruling that may be reviewed on interlocutory appeal and 

ruling in this regard as follows:  

 . . Does tribal sovereign immunity under federal law provide immunity from suit 
or is it merely a defense to liability? The Supreme Court has unequivocally 
answered this question, having held that, absent explicit congressional abrogation 
or tribal waiver, tribal sovereign immunity provides an Indian tribe with immunity 
from suit. Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58, 98 S.Ct. 1670, 1677, 
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56 L.Ed. 2d 106 (1978). Tribal sovereign immunity would be rendered 
meaningless if a suit against a tribe asserting its immunity were allowed to 
proceed to trial. Thus, under the Mitchell and Griesel analysis, the collateral order 
doctrine of Cohen is satisfied, and we have jurisdiction to entertain the tribal 
officers’ appeal. See Seminole Tribe v. Florida, 11 F.3d 1016, 1021 (11th Cir. 
1994) (“Our jurisdiction . . . arises from the district court’s denial of defendants’ 
motion to dismiss based on sovereign immunity; such a denial grants defendants 
the right of an immediate interlocutory appeal.”) cert. granted, U.S., 115 S.Ct. 
932, 130 L.Ed. 2d 878 (1995). 
 

V. THE COMPLAINT OTHERWISE FAILS TO STATE A CLAIM  UPON WHICH 
RELIEF CAN BE GRANTED BY THIS COURT 

 
 The face of Plaintiff’s Complaint names the Mississippi Band of Choctaw Indians as the 

sole defendant. While this Court must accept all the allegations of the Complaint as true for 

purposes of this Motion, the Court must independently determine—applying the applicable 

law—whether the Complaint states a claim upon which relief can be granted in this Court against 

this Defendant. Williamson v. Tucker, 645 F.2d 404 (5th Cir. 1981); Kansa Reinsurance Co., Ltd. 

v. Congressional Mortgage Corp., 20 F.3d 1363, 1366 (5th Cir. 1994) (in deciding Rule 12(b)(6) 

motion Court must independently decide issues of law bearing on the motion without deference 

to plaintiff’s construction of the law). 

 The applicable law here includes both federal law and tribal law—in the form of case 

law, regulations, statutes, ordinances and resolutions. This includes the federal law and tribal law 

cited supra establishing Defendant’s status as a federally recognized Indian tribe, Defendant’s 

unwaived sovereign immunity, and the Silver Star Resort’s status as an unincorporated enterprise 

directly operated by the Tribe; and, the authorities cited supra establishing the inapplicability to 

the Tribe of the various federal statutes under which a federal claim for sexual harassment or 

sexual discrimination in a business context might otherwise be pled. 

 Based on the foregoing, this Court can and should, in the alternative to the Tribe’s 

jurisdictional motion, dismiss this action under Rule 12(b)(6) for failure to state a claim upon 
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which relief can be granted by this Court against this Defendant. See, Perry v. Seminole Tribe of 

Florida, 2009 WL 2365892 (M.D.Fla) (dismissing complaint under Rule 12(b)(1) but noting 

alternative grounds for dismissal sought by Defendant under Rule 12(b)(6)).  

CONCLUSION 

 For the reasons set out above, this action should be dismissed for lack of subject matter 

jurisdiction; or, in the alternative, for failure to state a claim upon which relief can be granted by 

this Court.  

      Respectfully submitted,  

      Attorneys for Defendant 

      VanAmberg, Rogers, Yepa, Abeita & Gomez, LLP 
      C. Bryant Rogers (MB 5638) 
      Post Office Box 1447 
      Santa Fe, NM 877504-1447 
      (505) 988-8979 - Phone 
      (505) 983-7508 – FAX 
      cbrogers@nmlawgroup.com 
 
 
      By:   s/C. Bryant Rogers    
       C. BRYANT ROGERS 
 
      OF COUNSEL: 
      James P. Streetman, III (MB 7973) 
      David Lee Gladden, Jr. (MB 100839) 
      Scott, Sullivan, Streetman & Fox, P.C. 
      725 Avignon Drive 
      Ridgeland, MS 39157 
      P. O. Box 13847 
      Jackson, MS 39236-3847 
      (601) 607-4800 – Phone 
      (601) 607-4801 – FAX 
      jstreetman@sssf-ms.com 
      lgladden@sssf-ms.com 
 
 
      By:   s/David Lee Gladden, JR.   
       DAVID LEE GLADDEN, JR. 
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 I hereby certify that I did, on the 10th day of May, 2010 mail a true and correct copy of 
the foregoing to: 
 
   Michelle Dawn Copeland 

P.O. Box 184 
Union, MS 39365 

 
           s/C. Bryant Rogers     
       C. BRYANT ROGERS 
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